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Abstract 
 
This study provides a general overview of the implementation of the EU 
legislation on air passenger rights. 
After a brief presentation of the relevant legal framework, the study 
reports on the outcome of a consultation of National Enforcement Bodies 
and consumer associations from the most relevant EU Member States on 
the implementation of Regulations 261/2004, 2111/2005, 1107/2006 
and Directive 90/314 EEC. 
The aim is to identify the scope for further action from the EU institutions 
to enhance the protection of consumer rights in civil aviation.  
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EXECUTIVE SUMMARY 
 
Background 

In order to provide adequate protection of consumer rights in civil aviation, the EU 
institutions have activated a number of legislative initiatives designed to cover a wide range 
of specific cases. The current EU legislation on passenger rights is aimed at ensuring 
assistance, reimbursement and compensation in the event of flight disruptions; moreover, 
it promotes transparency and endorses the rights of disabled and mobility impaired 
passengers. 

Aim of the study 

This study investigated the implementation of the EU legislation on consumer rights in civil 
aviation. The research was mainly focussed on the following pieces of EU legislation: 

 Regulation (EC) No 261/2004 establishing common rules on compensation and 
assistance to passengers in the event of denied boarding and of cancellation or long 
delays; 

 Recent judgments of the European Court of Justice (ECJ) on the interpretation of 
Regulation 261/2004; 

 Regulation (EC) No 2111/2005 on the establishment of a Community list of air 
carriers subject to an operating ban within the Community and on informing air 
transport passengers of the identity of the operating air carrier; 

 Regulation (EC) No 1107/2006 concerning the rights of disabled persons and 
persons with reduced mobility when travelling by air; 

 Council Directive 90/314/EEC on package travel, package holidays and package 
tours; 

 Other relevant EU Directives and international conventions.  
 

This document reports on the results of desk research and on the outcome of a consultation 
conducted with the National Enforcement Bodies (NEB) designated by the 27 EU Member 
States (MS) in compliance with Regulation 261/2004. Following the submission of an initial 
draft to the European Parliament (EP), a survey was launched targeting three consumer 
associations and an ADR body in some of the most representative European Member States 
in terms of air traffic. 

The survey was designed to investigate the most common problems encountered by NEBs 
in the enforcement of the EU legislation on passenger rights and the relevant issues raised 
by the consumer associations and the ADR body regarding the application of the EU 
legislation and the problems experienced by passengers. Both quantitative information and 
qualitative considerations were gathered and assessed in order to provide a broad picture 
of the current state of the legislation implementation and to explore issues and possible 
improvements. Responses to the survey were provided by NEBs of 26 Member States out of 
the 27 initially contacted, by all three consumer associations contacted and by the ADR 
body. 

Key findings of the study 

Regulation (EC) No 261/2004 

The survey indicated that on average, in the period from 2007 to 2009, NEBs received 27 
complaints per million passengers; however, the figures varied widely across EU Member 
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States. In the majority of Member States (19 out of 27), the NEBs recorded a number of 
complaints below the European average.  

The rate of complaints has generally increased over the period 2007-2009, with the only 
exceptions of Italy and Sweden, where it dropped significantly. In some cases, the increase 
has been higher than 100%. 

According to the NEBs surveyed, the most common reason for filing a complaint is ‘flight 
cancellation’, followed by ‘long delays’; complaints issued by passengers to NEBs for 
‘denied boarding’ are far less frequent. Similarly, the consumer associations surveyed 
indicated that delays and cancellations are the most frequent reason of dissatisfaction 
among passengers. 

Sanctions against airlines were issued by only half of the surveyed NEBs, totalling on 
average less than ten per year. Notable exceptions are Italy (452 sanctions in three years) 
and Poland with 265 sanctions issued in three years. 

The majority of NEBs indicated that LCCs tend to act in breach of the Regulation more 
frequently than traditional airlines, especially when operating in small airports. This is 
partially confirmed by the Spanish consumer association, according to which a high 
proportion of claims it received from passengers were due to irregularities committed by 
LCCs.  

The ECJ has passed some judgments in relation to the application of Regulation 261/2004, 
introducing new principles regarding the interpretation of the Regulation. Regarding the 
opinion of stakeholders on the recent judgments of the ECJ, the following key facts 
emerged from the survey: 

Case C-549/07 (Wallentin-Hermann v Alitalia-Linee Aeree Italiane SpA):  

 Around half of NEBs interviewed welcomed the Wallentin-Hermann decision, as it 
provided a clear interpretation of the Regulation; 

 Around half of NEBs found that, as a consequence of the judgment, their workload 
has increased and they have encountered difficulties in investigating the technical 
causes of disruptions, to ascertain whether the airlines’ claims of exceptional 
circumstances meet the criteria established by the ECJ’s judgment;  

 Consumer associations generally welcomed the judgement, as a clear definition of 
‘extraordinary circumstances’ allows them to defend better passenger rights in the 
event of flight disruptions. 

Case C-173/07 (Emirates Airlines–Direktion für Deutschland v Diether Schenkel): 

 The vast majority of stakeholders interviewed have not encountered any significant 
problems interpreting the term ‘flight’, nor has the modus operandi of NEBs been 
affected by the ECJ’s ruling. 

Joined Cases C-402/07 (Sturgeon v Condor Flugdienst GmbH) and C-432/07 (Böck and 
Others v Air France SA): 

 The study revealed that consumer associations and NEBs have different views on the 
rulings of the ECJ in the Cases C-402/07 and C-432/07 Sturgeon v Condor and Böck 
and others v Air France; 

 The consumer associations surveyed are in favour of the ECJ’s rulings, which are 
considered to enhance passenger rights protection and at the same time to force 
airlines to compensate the external costs they cause. However, the French 
association recognises that the Court’s decision has determined an inconsistency 
with the original text of Regulation 261/2004, whilst two other associations 
expressed concern over the effective application of the principles established by the 
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rulings, maintaining that many airlines seem to ignore the new judgments and still 
refuse compensation for delayed flights; 

 In contrast, the majority of NEBs are not satisfied with the Sturgeon-Böck 
judgments. The majority of NEBs are of opinion that the judgments left a number of 
issues unsolved. In addition NEBs’ workload has increased and most of them 
complained about a lack of actual guidance on the application of the principles 
established by the judgements (e.g. in the event of missed connections following a 
delay); 

 A significant proportion of NEBs expect that a strict application of the principles 
introduced by the Sturgeon and Böck judgments by NEBs and civil courts could have 
a detrimental effect on the airlines’ financial situation; it is a common opinion that 
air fares are likely to increase as a result of the increased burden imposed on 
carriers. However, this opinion is disputed by the European Passenger Federation 
(EPF) which highlights the wider economic benefit resulting from the internalisation 
of the external costs generated by delays and disservices of airlines. 

 

The vast majority of stakeholders interviewed expressed the opinion that Regulation 
261/2004 should undergo a legislative revision, as detailed in the next section containing 
recommendations and suggestions.  

Other pieces of EU and international legislation 

Regulation 2111/2005 appears not to pose particular problems to NEBs and consumer 
associations: even though there were a limited number of cases where some NEBs had to 
intervene following complaints from passengers. Only one NEB reported that it had started 
a small number of disciplinary procedures against operators. 

A minority of NEBs expressed the opinion that Regulation 1107/2006 should be subject to 
revision in order to review the definitions of the recurring terms, harmonise training needs 
among Member States and review the definition of the NEBs’ jurisdiction for the 
enforcement of the Regulation. Neither the consumer associations nor the ADR body 
provided any indication regarding possible changes to the Regulation. 

The large majority of NEBs have not experienced particular problems related to conflicts 
between Directive 90/314 and 261/2004, while none of the consumer organisations 
provided responses to the specific question. It has been suggested by a small number of 
NEBs that passengers may be confused about which organisations they should contact to 
complain in the event of cancellation of a flight (to the airline, to the organiser of the trip, 
both entities, etc.). 

Recommendations and suggestions 

The authors consider that action should be taken immediately to start a legislative revision 
of Regulation 261/2004. As indicated by the results of the consultation, it is recommended 
that the Regulation is revised, in particular concerning two main aspects: 

 The definitions of the relevant concepts, which are often prone to divergent 
interpretations;  

 The revision of the text of the Regulation to explicitly reflect the principle of equal 
treatment for delays and cancellations reaffirmed by the recent ECJ’s Rulings.  

It emerged from the survey that a number of concepts cited in the Regulation lack a clear 
definition. This has often led to different interpretations and causes uncertainty and 
potential ambiguities among stakeholders on the application of the Regulation. 
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In addition, following the Sturgeon-Böck judgments, a number of NEBs expressed 
perplexity with the apparent incongruity between the wording of Regulation 261/2004 and 
the decision of the ECJ concerning passenger entitlement to compensation in the event of 
delays; several NEBs suggest changing the text of the Regulation to overcome the 
uncertainty produced by such discrepancy. However, it must be considered that, should the 
Regulation be changed, the case law built up from cases referred to the ECJ would be 
overtaken, allowing the possibility to reopen litigations on the terms and definitions the 
new legislation uses. Thus there is a possibility that revising the text of the Regulation 
might cause an increase rather than a reduction in legal uncertainty. 

In the context of a legislative review of Regulation 261/2004, it would be advisable to 
thoroughly investigate the scope for a recast of the whole legislation on passenger rights, 
which consists of a number of legislative instruments that have been developed over a long 
period of time to cover a wide range of topics. Such an investigation would promote 
harmonisation of all those aspects that appear controversial in the current legal framework 
and establish consistent and shared principles, eliminating areas of potential uncertainty in 
terms of principles, definitions and responsibilities. Further research could be carried out 
regarding the creation of one single legislative instrument including all provisions and 
principles on consumer rights in civil aviation, in order to reduce the fragmentation 
currently perceived by operators and enforcement bodies in the different areas of 
passenger rights. Revision of the legislation should entail a comprehensive assessment of 
all potential impacts. The revision process would require the involvement of all other 
interested parties, thus considering the perspectives of all relevant stakeholders and 
potentially affected parties. In the context of the impact assessment, the potential costs for 
airlines and enforcement costs should be thoroughly assessed against the wider economic 
benefits achievable through improved legislation. 

In addition, since the process for reviewing the legislation would take some time to be 
completed, leaving open issues in the interim, it is advisable to evaluate complementary 
short term measures to improve the application and enforcement of the Regulation. These 
should include keeping updated and published on the EC’s website the informative 
documents (leaflet and poster).  

These should be updated to include the recent ECJ’s rulings, and in particular the Sturgeon-
Böck judgments, in order to improve passenger awareness about their rights in the event 
of flight disruptions. In fact, these documents currently fail to mention that passengers may 
be awarded compensation in the event of long delay. Consequently, at the present time, 
there may be an information asymmetry: while airlines are aware of the Sturgeon-Böck 
judgments, passengers are not properly informed through the informative documents made 
available by the EC. 

Furthermore, in order to ensure that information on rights is available to passengers at all 
times, a possible revision to Regulation 261/2004 could include an obligation for airlines to 
provide basic information on passenger rights on tickets, by printing it on the reverse or on 
an additional sheet. 

Finally, it would be useful to promote discussion and collaboration between NEBs, consumer 
associations and airlines in order to develop and disseminate best practice on the 
enforcement of the legislation on passenger rights. It would also help in the search for 
agreement on the controversial parts of the legislation, with the aim of adopting similar 
approaches and interpretations across the Union.   


