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Abstract  
 
This study examines the feasibility from both a political and economic perspective 
of the setting up of a content flat-rate for rights holders to provide consumers with 
the possibility to do P2P legally. To this end, the study provides an analysis on the 
evolution of the markets for music and audiovisual entertainment products and 
services in the last 10 years and information regarding online piracy trends. It 
presents the key objectives of a content flat-rate approach as well as a content 
flat-rate and alternative scenarios. 
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EXECUTIVE SUMMARY 

This study is the response to the expressed wish of the Education and Culture Committee of 
the European Parliament to be informed about how a content flat rate could, from both a 
political and economic perspective, be implemented in practice in the file sharing 
environment.  

This study provides information and analysis on the following topics: the evolution of the 
markets for music and audiovisual entertainment products and services in the last 10 
years; online piracy trends and phenomena; the key objectives of a content flat-rate 
approach; a content flat-rate system and alternative scenarios for its implementation. 

A content flat-rate system is an opportunity for rights holders to provide consumers with 
the possibility of engaging in legal P2P file sharing, implemented under an extended 
collective licensing for activities which are not covered by transactional agreements. 
Limited to what is strictly necessary to download content from a P2P network (i.e. a 
reproduction right and a very limited making available right1), collected by Internet service 
providers (ISPs) and redistributed by an ad-hoc pan European collecting society, a content 
flat-rate system could be a relevant solution for generating value in the legitimate market 
and to reducing both the appeal and scale of piracy. 

Music industry overview 

Copyright law has been, from its inception, constantly trying to keep pace with 
technological change. Private copying levy systems in Europe have been extended to 
include much of the copying activity and storage capacity of consumers. 

The music industry is a complex industry which straddles a variety of distinct yet 
interrelated channels. These include live performance, recordings, broadcasting and other 
forms of what was traditionally referred to as secondary exploitation. 

Copyright law provides the basic legal and economic framework within which the music 
industry works. It grants rights holders exclusive rights to control certain forms of 
exploitation of their works. 

Where these exclusive rights exist, performance of an act within the scope of the right 
without the authorisation of the rights holders constitutes an infringement, actionable as a 
civil tort or as a criminal offence or as both. 

The cinema and audiovisual industry overview 

Unlike music, the audiovisual and cinema sectors have prospered and grown steadily over 
the last 20 years, subject only to historical occurrences. 

European cinema has tapped into this market with a new distribution modes and novel 
financings structures. Financing has been augmented with public funding as indicated by 
the considerable number of state aids (European, national, regional and local), of all types 
and the specialised funds (tax credit schemes, equity funds, slates and others). 

For the distribution of audiovisual content, the value chain begins with content production 
or acquisition of rights and continues through sales to the public. 

The marketing of audiovisual and cinema programmes requires the development of 
                                                 
1  The right of making available to the public other subject-matter referred to in Article 3(2) of the directive 

2001/29/EC of the European Parliament and of the Council, on the harmonisation of certain aspects of 
copyright and related rights in the information society, of 22 May 2001 should be understood as covering all 
acts of making available such works to members of the public not present at the place where the act of making 
available originates, and as not covering any other acts. 
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contractual and economic relations between the different types of players, which can be 
grouped into six identified categories: rights holders and content providers, content  
aggregators, operators of VoD platforms and services, distributors of platforms services, 
manufacturers of consumers electronics and end-user (consumers).  

Distribution by digital networks has broken this linearity and all players can now directly 
access the public (including the performers themselves). 

While digital distribution facilitates easier dissemination to the benefit of the consumer (the 
long tail theory) but it is still hard to transform it into sales for now (even beyond the 
impact of illegal distribution).  

Evolution of piracy: impacts and recent trends 

Ironically, physical piracy is on the decline in many markets because of the growing 
incidence of online piracy: consumers no longer need to pay for any physical product if they 
can find what they want online for free. 

The recording industry response to the growth of online piracy has been multi-layered: 
from strengthened legislation to technologies relevant to the management of its rights in 
the recordings it produces. These technologies include digital rights management (DRM) 
technology and other forms of technology associated with rights management systems such 
as fingerprinting and watermarking technologies. 

In the audiovisual sector, the majority of the new ways to acquire content are used for 
unauthorised purposes. The range of options for unauthorised use opened up by the digital 
revolution for the distribution of creative content – more than any other argument – explain 
the difficulty in attributing the dramatic decline in revenues to one or a limited number of 
factors. 

In the last ten years, countless studies have been done to examine the nature and impact 
of online piracy. Too often such studies are simply exercises in policy-based evidence 
gathering. The only certain data are that the revenues of the recording industry are 
diminishing, and that sales of DVDs are languishing or diminishing. Another sure thing is 
that the use of peer-to-peer networks2, direct download sites, etc. is extensive and 
increasing, involving a high percentage of Internet users, and that the Internet is used to 
access copyrighted content without any remuneration for the rights holders. 

But the co-existence of these data does not necessarily constitute irrefutable proof of 
causality.  

The picture of an “online pirate” gets very confused upon further analysis of the details, 
and global, aggregated, numbers begin to lose some of their impact. In the film and music 
industry, it is nevertheless important to distinguish the two major categories of pirates: the 
pirates who are more or less organised to make money through promoting and/or 
facilitating the distribution of unauthorised copies for profit and the other pirates who are 
downloading from illegal websites (music and cinema) music tracks and/or films and series 
for their personal consumption.  

 

 

                                                 
2  P2P (peer to peer) networks (sometimes called “forum” or “social network”) is a specialized website operating 

as a virtual “club” where members can communicate in real time and exchange messages. Many of those 
networks are places where individual consumers exchange protected works, music, films or extracts from films, 
books or articles in electronic format; such clubs can have thousands of members: the most famous is probably 
Facebook which has millions of members around the world. Such networks often offer indexed lists of works 
that can be found in opening the appropriate messages of members. 
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Main legal measures and mechanisms against piracy 

Many different legislative approaches have been adopted by different governments to deal 
with online piracy. 

Rights holders have lobbied successfully for the introduction of graduated response laws in 
a number of jurisdictions around the world: Taiwan, France (Hadopi law) UK (Digital 
Economy Act 2010), South Korea and New Zealand. 

Other legislative paths are being followed, for example in Italy where the government 
criminalised violation of copyright by making available protected works on computer 
networks without permission (decreto Urbani) and in Spain (Sinde Law) where 
intermediaries are targeted rather than users. 

As most of these measures are recent, it is still too early to conclude whether one approach 
is better than the other. 

Key considerations for a content flat-rate 

The diversity of stakeholders characterises the digital world in both the audiovisual and 
music sectors. The multiplicity of possible distribution modes has significantly increased the 
number of stakeholders - from originators to aggregators. At the same time, telecom 
operators and more recently device manufacturers involved through the connected TV have 
developed market integration and penetration strategies. If content is more than ever king, 
with production, distribution and catalogue control, the tradition value chain is 
accommodating new actors who compete in value sharing. The traditional organisation of 
exploitation is threatened with collapse by the advent of high speed broadband, digital and 
digital distribution or distribution on all potential supports and means. On top of these 
traditional stakeholders, today, consumers, through fan subbing, P2P, exchanges in social 
networks and streaming have an influence on exploitation strategies by each category of 
rights, windows and territories.  

The economic impact of digitisation and the Internet on value creation is not the same 
regarding the music and the audiovisual industries: the consequences and effects in terms 
of market structuring and organization differ as between the sectors.   

As a result, the establishment of any content flat-rate system must take into account the 
diverse interests. 

The content flat-rate and other scenarios 

The economic objective of the content flat-rate system is to bring about a spill-over effect 
on the market in order to convince rights holders of the system’s usefulness. From this 
point of view, a system that would give the sector an income flow approximately equal to 
what VoD and private copying bring in today's market (e.g. €56 million and €28 million 
respectively on the French market) would enhance its credibility because it would 
complement premium offers that are essential to the sector's economy. 

The social and political objective is to give Internet users the opportunity to remain within 
the confines of the law for private downloading and P2P file sharing, so as to win over as 
many users as possible. The content flat-rate system would therefore legitimise P2P first 
and foremost with legally acquired works. 

The setting of a price for a content flat-rate system must meet a threefold challenge: it 
should support P2P file sharing while reducing piracy; it must represent an extension of 
legal offerings; it must enjoy the cooperation of ISPs. 

Similarly, the pricing mechanism used must satisfy a number of criteria and avoid several 
well-known pitfalls: setting the right price, not losing sight of the concept of expected price, 
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not cutting oneself off from the circuit of revenue collection (Internet and network service 
providers play a key role). 

Therefore, the study presents in its chapter 4.1.1. the potential effects of a price policy for 
a content flat rate for audiovisual and cinema works: a low hypothesis of €2, a high 
hypothesis at €6 and a mid-range hypothesis close to the symbolic price of €5 at €4.99. 

The pricing of the content flat-rate system is one issue as is the impact on commercial 
models. A second issue is the rate of consumer migration in order to establish a forecast for 
the creation or loss of overall value. 

According to the hypothesis developed and presented in chapter 4.1 of the study, a content 
flat rate of €4.99, which would deliver more profit, would have the best chance of 
succeeding. This would be the case particularly if the offer is matched with the possibility 
for the consumer to use this content flat-rate to swap a large monthly volume of content, 
as envisaged in this study, a facility which apparently is not available in any of the existing 
offers regardless of rate. In our opinion, such an option should absolutely form part of any 
commercial offer in terms of downloading because it is now an established practice among 
all consumers, who are accustomed to sharing content seen on Internet. Additional 
tranches of €1 to €2 per month could be bought if the user exceeds the downloading 
capacity in the basic subscription (regardless of the number of titles). 

At a minimum, a cultural flat-rate system should be able to answer two important societal 
objectives: 

 Guarantee a fair remuneration for authors and the creative community, with a fair 
procedure for distribution;  

 Provide a safe haven for the individual user. 

There does not seem to be any easy win-win situation for all, or even a solution where the 
“pain” is meted out in equal measures to all.  

Nearly all proposed solutions (from voluntary collective licensing to mandatory collective 
licensing and extended collective licensing) imply some form of collective or common 
licensing organisation to collect the revenues and redistribute them. 

The credible scenarios to answer the file-sharing issue 

Two scenarios are possible: either the “status quo” scenario (business as usual and anti 
piracy laws) or the content flat-rate scenario with two options: the introduction of a general 
content flat-rate system constituting a new legal business model; or a limited content flat-
rate system. 

For various reasons, explained in this study, a general content flat-rate system represents 
an unacceptable solution for many actors3. The limited content flat-rate in a specific 
political and operational framework could be a workable solution. 

Collective management is an unavoidable tool as long as a content flat-rate system is 
contemplated for non-commercial online uses of works, whatever the extent of the 
coverage of that system. 

A scheme based on what has been successfully achieved with the cable and satellite 
directive4 could be implemented for P2P file sharing. The CabSat Directive did not create a 
new exemption or limitation; it did not impose a compulsory license. It limited the exercise 
of the exclusive rights to collective rights management organisations. For these reasons it 
retains compatibility with the international treaties. For P2P file-sharing, the exclusive 
rights to authorise downloading and file sharing within very specific circumstances and 
limits are entrusted to the collective rights management organisations by rights holders. 

                                                 
3  cf. Part 3 of the study and Chapter 4.3. 
4  Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright 

and rights related to copyright applicable to satellite broadcasting and cable retransmission. 
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Conclusions: what must be taken into account to achieve the content flat-rate 
scheme? 

In order to establish what could be a relevant public action and policy in the music and 
audiovisual and cinema industry, it is important to bear in mind the major objectives of the 
proposed policy and the various steps that it must follow to make sure that all decisions 
and tools as well as steps and chronology are lead logically to the objective. 

It is necessary to provide protection for the end-user, based on facilitating a clear 
understanding of what acts are legally authorised and those which are not, and facilitate 
P2P and social networking, as long as those activities remain non-commercial and are not 
the subject of transactional agreements. 

Extended collective licensing or exercise of rights should be promoted where opportunities 
exist for voluntary licensing and which are not (or cannot be) exploited by rights holders 
individually. This is intended to increase the legitimate market at the expense of piracy. 

The content flat-rate system should be limited to downloading and some form of uploading 
(making available) to allow access to P2P networks (where the protocol usually requires 
some form of uploading during downloading). The system will permit the global sharing of 
works of an end-user’s own digital collection, and will limit any form of sharing, over P2P 
networks, social sites, cyber lockers, etc., to a private circle of friends and family. As an 
example, the extended license of the making available right5 could be limited to 50 best 
friends, which means that P2P or DDL offerings (with new content offering) should only be 
allowed within one's social circle (perhaps via a social network). 

The content flat-rate system will require that limitations are placed on the capacity of 
storage systems used within the authorised network and on the quantity of files shared 
irrespective of the protocols or applications used. 

The Internet service providers (ISPs) will have the responsibility to inform its subscribers 
when the quantity of files shared exceeds the authorised amount and then block excess 
sharing as they are already doing as part of current Internet and mobile phones 
subscription packages.  

The limited, non-market status of the content flat-rate network should be enforced and the 
network ring-fenced from any commercial networks. There should be clear communication 
to potential end-users about the scope of activities which are permissible within the content 
flat-rate network. The terms should be standardised at European level and by category of 
work (and therefore not subject to a "single work single licensor" approach, or demarcated 
by territory of licensing or place of business of licensee and/or licensor). 

The 42 Key factors of success for the feasibility of a content flat-rate 

Objectives: 

1. Where consumers have shown a preference for using content in a particular way and 
there are ways that such use can be licensed on a viable commercial basis, rights 
holders should be expected to do so.  

2. Artists /creators and other rights holders, including producers must be assured the 
possibility of remuneration based on the voluntary exercise of their exclusive rights 
(subject to 1 above). 

3. Ensure that a fair balance is struck and maintained between the various fundamental 
rights protected by the Community legal order6. 

 

                                                 
5  cf. footnote n°1. 
6  As indicated by the Court of Justice in the decision on case Case C-275/06, “Productores de Música de España 

(Promusicae) v Telefónica de España SAU (Reference for a preliminary ruling from the Juzgado de lo Mercantil 
no 5 de Madrid). 
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Legal basis: 

4. Do not introduce new copyright exceptions and limitations as they require heavy 
modifications to existing norms and law (not all would be readily compatible with the 
existing international instruments, and thus might take quite some time to implement).  

5. Favour extended collective licensing for the exercise of rights where appropriate 
(facilitating easier access to the complete repertoires), but no dilution of the exclusive 
rights. Where voluntary licensing is shown to work, then there should be no mandating 
of collective licensing; where opportunities exist for voluntary licensing which are not 
exploited by rights holders, there may be mechanisms to allow exploitation of the 
opportunity in other ways for example, as has been implemented by the CabSat 
Directive7. 

6. The rights that are considered here should be exercised only through a collecting 
society. Where a rights holder has not entrusted the management of his rights to a 
collecting society, the collecting society which manages rights of the same category 
should be deemed to have been so-mandated by that rights holder. Where more than 
one collecting society manages rights of that category, the rights holder should be free 
to choose which of those collecting societies is mandated to manage his rights. A rights 
holder referred to in this paragraph shall have the same rights and obligations resulting 
from the agreement between the licensees (end users) and the collecting society which 
is deemed to be mandated to manage his rights as the rights holders who have 
mandated that collecting society. The rights holder will be able to claim any entitlement 
within a stipulated period.  

7. If a rights holder authorises the initial transmission, representation or making available, 
within the European Union of a work, he shall be deemed to have elected not to 
exercise his rights in relation to the non-commercial sharing rights under consideration 
on an individual basis rather to exercise them in accordance with the above provisions 
relating to collective management.   

8. Notwithstanding the above, rights holders may withdraw from collective licensing, as 
long as they provide for the licensing of the rights for the specified purpose in 
concurrently with the release of licenses by the relevant collecting society. 

9. In case no agreement is reached, there needs to be a provision for mediation. 

Practicability:  

10. There should be provision to opt out of collective licensing, while incentives to use it 
remain: loss of access to the sums being distributed, cost of direct licensing, and cost of 
direct enforcement activity).  

11. The exploitation window issue must be dealt with carefully. The primary impact of 
piracy occurs during the first two months after the release of a work. At the same time, 
rights holders must have time to exploit their rights in order to insure the best return on 
investment.  

12. Collective licensing should not be used during an initial release period of ideally 4 
months (2 month is a too short period). This embargo could be extended for up to a 
maximum of 6 months – perhaps even 12 months for audiovisual works. Shorter 
periods would be much more acceptable for consumers while longer periods risk being 
self-defeating. The precise duration should be specified after due consultation with 
rights holders, essential for the film and music businesses. This would also have the 
effect of creating a specific exclusive exploitation window for new commercial services. 
The difficulties for rights holders of a short period of exclusivity are well understood, but 
there must be a balance with the consumer behaviour and expectations. 

                                                 
7  See Art. 9 of Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules 

concerning copyright and rights related to copyright applicable to satellite broadcasting and cable 
retransmission. 
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13. Extended collective licensing of P2P file sharing encompasses the communication to the 
public/ making available rights8 implicated in downloading. It should also extend to the 
limited uploading acts involved sharing limited uploading rights but would not to 
uploading works for storage in  cyber lockers or seeding P2P networks with content in 
some other way. These latter activities should only be licensed on normal commercial 
terms - at least for newly-released works.   

14. User's rights and obligations should be clear and consistent. 

15. Internet intermediaries (ISP) should not need to be licensors of their end-users, but will 
offer the end-user license and collect the content flat-rate for the actual licensor, being 
the selected Collective Rights Management Organisation.  

16. Some form of collaboration on enforcement, by ISPs and other Internet intermediaries, 
will be needed. There should not and cannot be any general content monitoring 
obligation. The normal network traffic management tools could be sufficient to signal 
extraordinary activity, and of course safe haven clauses must be linked to due response 
being made when notice of infringements is given (e.g. particularly for recently-released 
works). 

Specificity:  

17. The content flat-rate offer subscription will be sold to individual end users by ISPs. 

18. Sharing should be limited to a private circle of “friends and family”. As an example, the 
license for the communication/making available right9 (except for very short extracts) 
will be limited to 50 friends (a sufficiently large but restricted number), which means 
that an authorised P2P or DDL offering could only be allowed within specific social 
networks. 

19. The limited content flat-rate system will allow consumers to share works within P2P 
networks in the same way private copying of VHS carriers was allowed in the family 
circle. 

20. Downloads must be done only from fully authorised cyber locker sites using legitimate 
sources. For the good management of the system all artwork must be tagged (or 
otherwise officially identified). 

21. To make the mechanism more relevant, standard “rules of engagement” should be 
developed and communicated on site by site basis. This should be done by the 
Collective Rights Management Organisation (CRMO), with the rights holders’ support. It 
should also be adopted by VoD, SVoD platforms and catch-up TV services that advise 
consumers about the option when taking up the license offer, also underlining the risks 
of engaging in unauthorised P2P activities. 

22. For practical reasons, the license should be on a flat-rate basis, even though it 
introduces unfairness between heavy and light sharers. A quantitative rate would not 
scale and ISPs should not be obliged to monitor content downloaded or uploaded. 

23. Differences in consumer behaviour as well as value chains suggest consideration of 
different content flat-rate systems for music and audiovisual works. However, given the 
complexity of the management processes involved, the risks of misunderstanding, the 
bad faith of certain categories of stakeholders as well as of consumers, only one limited 
content flat-rate covering music and audiovisual is recommended. 

24. This private use licence will be paid by consumers on a voluntary basis to the ISP and 
will be clearly identified in the commercial terms offered by ISP’s. This should not 
preclude ISPs from establishing an all-inclusive policy for 100% of its private customers 
(presumably at a better rate). 

                                                 
8  cf. footnote n°1. 
9  cf. footnote n°1. 
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Enforceability:  

25. There will remain a need to enforce the initial period of exclusivity, especially on the 
upload side. But the focus should be on up loaders and not downloaders. 

26. The limited non-market status of the solution should be enforced, and all indirect 
market based activities should be prohibited (cf. The Pirate Bay case) and prosecuted 
(on the basis of authorising infringements). This would help to limit the usability of non 
licensed sites. 

Administration:  

27. Transparency in administration is fundamental in the interests of both rights holders 
and consumers. 

28. Organisations with extensive catalogues should be allowed to be present and support 
the system by bringing the rights of their members to the selected CRMO. 

29. The content flat-rate will be collected by ISPs and (after the deduction of a commission, 
to be discussed, for collection tasks) will be remitted to the selected CRMO. 

30. Establishing the basis for distribution of revenues to rights holders is a difficult matter 
and should be discussed among stakeholders so that they reach a consensus. 

31. Measurement issues must be addressed in a new survey in order to identify the best 
solution.  

32. The rates need to be negotiated (with some form of mediation) as there is no scientific 
way of determining their level. Estimated losses from piracy are not conclusive whereas 
the ISP’s market experience will be of a greater relevance.  

Pricing:10 

33. The price must be high enough to reach a level which creates additional value and 
provides sufficient margin to build an administrative system to collect and properly 
distribute the content flat-rate revenue. 

34. The price should set high enough to avoid negative side-effects like the migration of 
consumers from commercial services to the content flat-rate system.  

35. The price should be attractive for consumers to persuade them of the value for money 
(technical quality, authorised P2P sharing with a limited circle of friends, and of course, 
the wide choice of content available based on legal commercial offers). 

36. A content flat-rate system could have a consumer price point in the range of €4 to €6 
VAT included /month for audiovisual works. But according to the hypothesis stated in 
chapter 4 of this report, research needs to be done using all available data to determine 
the appropriate price points. 

37. €4,99 per month could be an attractive starting point to reach a consensus price 
acceptable by  all  stakeholders. 

Marketing: 

38. Consumers must be clearly advised of the final destination of their payments (in the 
same way that eco-taxes or eco-contributions11 are now identified and clearly labelled 
on the prices of a growing number of products, especially household appliances, 
electronic goods, cars, etc.). 

39. These payments will support the creative industries and communities. 

                                                 
10  Cf. Chapter 4, paragraph 4.1. 
11  These correspond to the cost of collecting and recycling waste electrical and electronic equipment. 
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40. By subscribing for a license, the consumers will be supporting the creative community 
and not pirates or illegal activities.  

41. A clear distinction must be maintained between the content flat-rate system and the 
private copying levy system. The private copying levy must be clearly applied solely to 
the copying of works on physical supports (DVD). 

42. Consumers should be given very clear information about what is permitted within the 
content flat-rate system. Clear distinctions should be drawn between what is authorised 
within the system and other illegal activities.  

Public Policy Recommendations - Preliminary Remarks 

The authors of this study are of the firm opinion that there is a significant political risk in 
proposing and promoting the introduction of a general content flat-rate system which would 
potentially displace an extremely large number of market mediated exchanges, up to the 
point of impeding the emergence of new market mediated services - not to speak of 
extremely large value destruction. 

A content flat-rate system with a strictly limited objective must be characterised as a way 
to avoid threatening the civil liberties of a large number of citizens and should be as limited 
in scope as required to achieve that objective (by ensuring for example that licences are 
granted to consumers and not ISPs.). They further believe that the proposal as set out in 
this study is not the complete framework, and that they have only attempted to identify 
what in their opinion constitute the high level considerations for the fuller development of 
the framework. They are confident however that the proposed management structure 
based on extended collective management is the least objectionable in the present 
circumstances. 

They are aware of the real difficulties (professional and cultural) in building something 
workable without too many unintended consequences. 

Finally they wish to underline that strong political vision and direction are needed to 
proceed with this approach given the current lack of consensus, consensus being the key 
requirement for the success for such a project. 

There is an opportunity to secure a great European victory for the promotion of culture and 
the cultural industries, and which could be re-used for all other digital contents.  

Political Feasibility 

- The creative content licence is not the panacea for all the problems. 

- It is a limited content flat-rate system which will create value for the creative 
community. The objective of this scheme is clearly to reduce the grey zone between 
legal offers and piracy and to return millions of people to legitimate practices. 

- This licence will not constitute authorisation to upload catalogues of music and 
audiovisual works but rather offer consumers the possibility of legitimately sharing their 
private selection of the creative contents they like. 

- The content flat-rate system is not a new business model which will replace existing 
models. It is a complementary scheme which will create additional value for the creative 
community. 

- The political authorities must make sure that the public policy foundation for the system 
is based on a clear rationale and consensus. Such policy pays great attention to the 
economics of the creative industries in order to preserve the production capacity for 
cultural content. 

- Existing practices and structures should be adopted to avoid reinventing the wheel. 
Extended collective management should, on that basis, provide the model for the 
administration the system. 
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- Adopting an extended collective management approach should provide the significant 
advantages of consensus building among rights holders, pan-European implementation, 
and thus opens up the possibility of multi territory licensing. 

- Limiting the implementation of the system to one pan European collective rights 
management organisation preserves compatibility with international agreements and 
will avoid duplication of cost. 

- It is essential to continue the war against commercial forms of piracy. 

- Promoting the content flat-rate system with consumers as a voluntary proposition, 
clearly marketed as such (“My value for money”), will help to demonstrate what is legal 
and what is not. 

Economic Feasibility 

 There must be a further in-depth study of the business model and which addresses the 
issues of pricing, collecting costs, management costs, exploitation windows, etc. 

 This survey must also cope with the issue of the criteria for distribution of revenues, a 
key issue for convincing important rights holders to bring their libraries to the proposed 
Collective Rights Management Organisation. 

 Finally this future survey must also investigate the need of a certification or 
labelisation12 policy as a new tool against piracy and illegal platforms. 

 Promote the project in order to make sure that the largest number of rights holders will 
bring their rights to the collective rights management organisation in order to have the 
most updated, recent and diverse catalogues. It is a key issue to insure the success of 
the content flat-rate on the market and among professionals. 

To conclude 

On one side, there are right holders establishing licences for uses that are not covered by 
their existing models for exploitation. On the other side, there are consumers subscribing 
on a voluntary basis to a legitimate offer limited for downloading and P2P file sharing. 

This subscription revenue is collected by ISPs and is remitted to a collective right 
management organisation. This latter will organise the distribution of the revenues on the 
basis of a formula of calculation that still needs to be defined. It could be based on market 
results such as the DVD sales or VoD downloads indicators but in any case, a consensus 
shall be reached.  

There is a decoupling between what are the actual works shared by consumers and what is 
paid to download and exchange them. There is no need to infringe the consumer’s privacy 
as use of specific works is not tracked; the system will be based on the volume of works 
shared.  

Piracy remains a plague that has to be dealt with.  

This system as proposed will only cover cinema and audiovisual works. Given the 
specificities of the music sector, its different value chain, its different consumption habits 
and the volumes involved it falls out of the scope of what is proposed here. A similar 
system could work for music but an in depth and case study of the existing offers should be 
conducted in order to build up and refine a workable model that could be validated by both 
consumers and rights holders. However, this work would represent a much greater 
challenge than that involved in dealing with audiovisual works.  

 

                                                 
12  It could be based on the experience of the HADOPI certification system for music platforms that helps the 

consumer to clearly identify the legal offer. 
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GENERAL INFORMATION 
This study is the response to the expressed wish of the Education and Culture Committee of 
the European Parliament to be informed about how a content flat rate could from both a 
political and economic perspective be implemented in practice in the file sharing 
environment.  
 
The study provides information and analysis on the following topics: 
- The evolution of the markets for music and audiovisual entertainment products and 

services in the last 10 years (Part one of the study);  
- Online piracy trends and phenomenon (Part two of the study); 
- Key objectives of a content flat-rate approach (Part three of the study); 
- Content flat-rate and alternative scenarios (Part four of the study); 
- Conclusions and Recommendations (Part five of the study). 
 

Scope of the study 

Geographical scope 

The survey covers the European Union Member States. Additionally, various third countries 
systems’ are also analysed and used as examples of good (or bad) practices. 
 
Chronological scope of the study 

The study covers the last ten years (2001-2011) and gives information about future 
perspectives, where available. 
 
Scope of the content sector  

In compliance with the specifications of the tender, the following cultural sectors are 
covered by the study: cinema, television and music.  
In the study, the term audiovisual includes films of all kinds and all windows: theatrical, 
video, VoD, etc.  
 

Methodology 

Methodological tools 

The research relied principally on two main tools: desk research and interviews (field 
research). 
The desk work used the main printed and online sources available. 
Interviews were conducted in Europe and elsewhere, with some of the most relevant 
stakeholders in each field. The sources and the list of interviews are set out in an appendix 
to the study.  
 
Methodological challenges 

Lack of statistical data 

One of the major problems encountered by the consultants and professionals in general in 
the area is the general paucity particularly on an EU-wide basis of statistical data available 
for this type of study. This is clearly the case for the analysis of piracy volumes in particular 
or the private copy levy that only exist in 25 EU Member States. It is also the case for 
detailed information such as the turnover split of telecom operators between telephone, 
broadband and content services (e.g. IP TV, VoD and SVoD channels subscription) or the 
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turnover of the various subsidiaries in the respective TV groups. This weakness in the 
statistical tool, which is not provided for by the European Audiovisual Observatory 
publications, has a significant impact on the setting of business models and robust data 
figures forecasts. 
 
Political concerns 

The audiovisual sector and more generally the creative industries have historically been 
relatively successful in alerting the politicians, with more or less success their analysis, to 
their claims, and their needs. Over the last 10 years, other stakeholders have emerged and 
made themselves heard in this area. This was the case of telecom operators and now 
consumers. The analysis of the value chains in the study shows that with mass access to 
high speed broadband Internet and the emergence of social networks the interests of 
different value chain participants do not always align. Compromises have to be found at the 
political level, in shaping legislative responses. With that in mind, it is in the pursuit of a 
consensus or, at least, some attainable common ground, that this work commissioned by 
the European Parliament becomes necessary.   
  
Multiplicity of stakeholders involved 

A diversity of stakeholders characterises the digital dimension of the audiovisual and music 
sectors. The numerous models and channels of distribution have multiplied the 
stakeholders involved - from originators to aggregators. At the same time, telecom 
operators and more recently device manufacturers involved through the connected TV have 
developed their own market integration and penetration strategies. While content remains 
more than ever king, new systems for production, distribution and control of catalogues 
and traditional value chains involve new operators who compete for a share of the market 
and value. Established distribution and service models are threatened with collapse by the 
advent of high speed broadband, digital formats and digital distribution or 360° 
distribution. Consumer behaviour adds a further layer of complexity: fansubbing13, P2P file 
sharing, exchanges in social networks and streaming, they can all have an influence on the 
exploitation strategies of each category of rights, windows and territories. 
 
The creation of any content flat-rate system must take into account these divergent 
interests.  
 
Deadlines 

As per the terms of reference, this study was to be completed within 4 months. The limited 
timeframe made it difficult to collect exhaustive information and interview all the 
stakeholders in all the sectors and in all the Member States and make in depth analysis on 
specific issues of the business model. 
 
General appraisal 

This is a challenging assignment for several reasons: 
 Given the fact that the music industry globally and in Europe in particular is in a 

deep and potentially terminal crisis, this study is critically important; 
 Equally, given resistance in many areas and for many reasons to graduate response 

type legislation understanding the possibilities and limitations of alternative models 
is highly desirable; 

 There is a great deal of data and opinion to collect and process; 

                                                 
13  The practice of adding subtitles by consumers. 
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 Obtaining useful, objective input from rights holders and rights users presents 
challenges. 

 
These points are also valid in the audiovisual sector. The creative industries are confronted 
with a sea change in the consumption habits of their consumers (music more than movies) 
made possible by the same technologies that facilitate piracy: separating the two is 
difficult, and not necessarily in the immediate interest of the different stakeholders, as they 
jockey for their positions in this new world. 
 
The establishment of any type of content flat rate system, whatever its scope, involves in 
depth analysis of the collective management system. The structure of collective 
management systems in Europe raises highly controversial political issues and many legal 
uncertainties which have not yet been resolved in EU law.  
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1. OVERVIEW OF THE EVOLUTION OF MUSIC AND 
AUDIOVISUAL MARKETS IN THE LAST 10 YEARS 

1.1.  The music sector 

 

KEY FINDINGS 

Copyright law has been, from its inception, been constantly trying to keep pace with 
technological change.  

Private copying levy systems14 in Europe have been extended to include much of the 
copying activity and storage capacity of consumers. 

The music industry is a complex industry which straddles a variety of distinct yet 
interrelated channels. These include live performance; recordings; broadcasting and other 
forms of what was traditionally referred to as secondary exploitation. 

Copyright law provides the basic legal and economic framework within which the music 
industry works. It grants rights holders exclusive rights to control certain forms of 
exploitation of their works. 

Where these exclusive rights exist, performance of an act within the scope of the right 
without the authorisation of the rights holders constitutes an infringement, actionable as a 
civil tort or as a criminal offence or as both. 

 

1.1.1.  History of the market for recorded music: media and economics 

The history of recorded music can be assessed as the interaction of five key elements: 

 The technical media with and through which recordings are made and made available; 

 Markets and consumer practices; 

 Rights holders; 

 Value chains; 

 Copyright law. 

We place technical media at the head of this list for two reasons. First, the features of a 
particular medium have a direct impact on consumer practices and the market. Second, it 
is well established that different media have fairly well defined life-cycles. This in turn 
allows for examination of the other three factors within a particular technical context and 
time frame while also highlighting the disruption that normally occurs when one technical 
medium comes to replace another. The phenomenon of “disruptive technology” is a 
constantly recurring factor in the history of the music industry; what varies is the scale and 
speed of change in the substitution of one medium for another. 

Copyright law is constantly trying to keep pace with technological change. 

 

 

                                                 
14  Private copy levies compensate rights holders for the copying of works made by a consumer for his own needs. 

Such levies are applied on support used to copy works: analogue (blank tapes) or digital (blank or re-writable 
CDs and DVDs, USB keys, external hard disks); in some countries (Germany) a levy is also applied on 
recording machines : tape recorders, computers, CD and DVD burners, etc. 
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Technical Media 

Without going back too far in history, a first key step in online music was taken in 1991 
with the launch of the IUMA15 online music service in Santa Cruz, California. This was the 
first organised online music service and heralded the use of the Internet for distribution of 
cultural assets.  

The next development occurred in 1994, when the Fraunhofer Institute launched the first 
MP3 encoder making music tracks as computer files available to consumers more 
efficiently.  

MPEG-1 or MPEG-2 Audio Layer III, more commonly referred to as MP3, is a patented 
digital audio encoding format using a form of lossy data compression16. Based on research 
and development funded by the EU as part of the Eureka project, the format has become 
the medium of choice for distribution and consumption of music files.   

Then, in 1999, Napster was founded by Shawn Fanning and Sean Parker. Napster operated 
between June 1999 and July 2001. Its technology allowed people to easily share their MP3 
files with other participants, bypassing the established market for such songs and thus 
leading to massive copyright violations of music as well as other intellectual property. 
Although the original service was shut down by court order, it paved the way for 
decentralised peer-to-peer file distribution programmes17, which have been much harder to 
control.  

There have been many other developments both in media – Bit Torrent is a key example – 
and models for distributing and accessing content but the three developments outlined 
above are the seminal ones.  

With the exception of the Compact Disc and very small amounts of vinyl LPs every other 
medium used for commercial distribution of recorded music has disappeared. The value of 
Compact Disc sales in developed markets is declining at around 15% per annum. 

There is another kind of medium that requires referencing here. While there is much talk at 
present about the arrival of “cloud” music systems – Amazon has just launched a locker 
system without music industry support – many consumers still have a need to store music 
files locally on their devices. These devices include laptops, smart phones and iPods. All of 
them have vast capacity to store music files from whatever source. Private copying levy 
systems in Europe have been extended to include much of this copying and storage 
capacity. 

Markets and Consumer Practices 

The music industry has experienced three major declines in its one hundred or so year 
history. The first came during the Great Depression. In the United States, record sales 
collapsed from $75 million in 1929 to a mere $5 million in 1933. The second major decline 
occurred in the second half of the 1970s, often attributed to the impact of home taping 
(although Vogel18 suggests the poor pressing quality of LPs19 sold by the industry also 
contributed). The third major down cycle is the current one which began around 2001 and 
continues to deepen. 
                                                 
15  Stands for Internet Underground Music Archive. 
16  "lossy" compression is a data encoding method which compresses data by discarding (losing) some of it. The 

procedure aims to minimise the amount of data that need to be held, handled, and/or transmitted by a 
computer. 

17  P2P (peer to peer) exchanges are communications between two individual via the internet including the 
transfer of an electronic copy of a work; this can be done either by attaching as a file an electronic copy of a 
work to an e-mail; or by sending to a correspondent a link to open the file containing a work in one’s 
electronic data storage system.  

18  Vogel, Harold L. (1986), Entertainment Industry Economics, Cambridge University Press. 
19  Long Playing record albums. 
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As Vogel states: “The music industry never stops changing”. Most recently, change has 
been driven principally by technology and its impact on established markets. Throughout its 
history however the business has led or more often had to respond to significant changes in 
market conditions and consumer practices. 

It is often said that the music industry is a high risk business: historically, only a small 
percentage of the investment made in new artists and recordings produces any significant 
return. Even before online piracy became a wide spread phenomenon, 9 out 10 recordings 
reportedly failed commercially. 

Markets for recordings of specialised music – classical, jazz – have always held a very small 
share of the overall market and survive according to their specific economics. The industry 
generally is based on the revenues from broadly popular forms of music and it is these 
kinds of recorded music that are more vulnerable to the cycles of the market and consumer 
attitudes. 

Many products and services are subject to cycles driven by factors such as technology and 
social and demographic changes. The music industry is perhaps (although there is 
surprisingly little detailed independent data) more vulnerable than some other industries to 
changes in spending power and competition for the “entertainment” dollar. 

Up cycles in the music industries are also often technologically driven: the impact of the 
Compact Disc in the 1980s and early 1990s is probably the best example. It was an 
excitingly new consumer product; it opened up new creative possibilities for performers and 
producers and it facilitated a rediscovery of the entire inventory of recorded music. Sales 
and profits increased dramatically. 

Particular spikes in sales occur even now. Following her appearance on the television show, 
Britain’s Got Talent, Scottish singer Susan Boyle shot to stardom, reportedly selling 9 
million Compact Discs worldwide in 2009/ 2010 – notwithstanding the impact of online 
piracy.  

1.1.2. Value Chains 

The music industry is a complex industry which straddles a variety of distinct yet 
interrelated channels. These include live performance; recordings; broadcasting and other 
forms of what was traditionally referred to as secondary exploitation.  

Historically, the economics of each of these channels and of the industry as a whole have 
been relatively straightforward. The value chains for each of the channels are in themselves 
linear, non-complex and based on generating and managing cash flow. 

The value chain participants can be very basically classified as creators and publishers. 
Performers and composers are creators; recording companies and music publishers are 
publishers. Publishers make money by identifying, developing and marketing talented 
creators; by providing the products and services which generate a cash return and by 
managing cash flow. 

Each value chain has its quota of intermediaries ranging from agents to collecting societies: 
these are entities or individuals who provide essential links in the chain. The revenue 
channels and associated value chains are clearly linked: live performances drive record 
sales; radio play drives record sales. Generally, however, they constitute distinct economic 
ventures.  

Creators for the most part are paid for their work according to their status within the 
market: a successful performer can negotiate a royalty base of up to 20% on record sales; 
new artists receive much less. The history of the music industry is replete with stories of 
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the exploitation of creators by publishers but one thing seems beyond doubt: historically, 
the dependence of the creators on the publishers has been at least as great as that of the 
publishers on creators. This key observation applies exactly the same for the moving image 
industry and must be kept in mind for the design and implementation of any remuneration 
system. 

Until fairly recently little was known about the market economics of the music industry. For 
the most part neither record companies nor music publishers were publicly quoted entities. 
There is no trade in music industry commodities or futures. (This no doubt accounts in part 
for the difficulty in assessing the current situation with statistical accuracy20.)  

The attempts that have been made so far in the business response to the impact of the 
Internet and online piracy show that the music industry is developing more advanced ways 
of securing returns on the investment it makes in creativity. Value chains are consequently 
becoming more complex and essentially non-linear.  

Take the case of two leading music services, one in Europe – Spotify - and one in the US –
Pandora. Their offerings are not dissimilar: both offer consumers the ability to stream 
music. In the case of Spotify, the consumer has complete freedom to create the list of 
songs she wants to listen to; in the case of Pandora, the list is “guided” by the consumer 
but the final choice of the songs is made by Pandora. (Differences in US and EU copyright 
law have a direct impact on the shape of the service propositions.) 

Both Spotify (in its basic service) and Pandora provide the service to the end user for free; 
the revenue is generated by third party advertising both on the website and in the case of 
Spotify with in line audio advertising. Songs streamed are interspersed regularly with 
advertisements. 

Spotify also offers a premium service for which consumers pay a monthly subscription; 
Pandora relies exclusively on advertising revenue of which it earned in excess of $100 
million in 2010. 

Other models are emerging. Beyond Oblivion, a US based music service is planning to roll 
out a new, device-based service during the course of 2011. Its model is based on equipping 
consumer devices – laptops, smart phones – with technology to access and play music form 
its cloud based library. Fees are paid to rights holders from the revenue that Beyond 
Oblivion receives from the device manufacturers; the latter are free to decide whether to 
pass on the fee to the purchaser of a device. In France, the Orange-owned music service 
“Deezer” offers consumers the possibility to download music (8 million tracks available for 
consumers’ playlists) on all their devices (cellphones, MP3, PC/Mac). This is possible even 
when not connected to internet and included in all Orange triple or quadruple plays offers 
(from 39,90 €/month up to 100 €).  

These examples show that the music industry is in the processing of adapting its basic 
business model to the demands of the new digital environment. That said, it remains the 
fact that its principal source of revenue online at present – iTunes - represents a 
continuation of the traditional linear value chain model.  

 

                                                 
20  The US Government Accountability Office in a report to Congress in April 2010 about the impact of piracy on 

the US Economy stated: “According to experts we spoke with and literature we reviewed, estimating the 
economic impact of IP infringements is extremely difficult, and assumptions must be used due to the absence 
of data.” 
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1.1.3. Rights holders 

The key participants in each of the major established music value chains (live, recorded 
and secondary) all enjoy certain legal rights (hence the expression “rights holder”). These 
are a combination of rights set out in copyright law and contractually-established rights. 

The principal rights holders are as follows: 

Performers 

Historically, the protection of performers via copyright or neighbouring rights law has not 
matched the levels enjoyed by the other rights holders. They have relied on the contractual 
relationships they have been able to establish with live venues and recording companies. 
Union agreements have also been relevant. In recent years, as embodied, in the 1996 
WIPO Performances and Phonograms Treaty, the protection of performers within the 
framework of copyright and neighbouring rights law has improved significantly. 

Composers and Lyricists 

While the rights of composers and lyricists in the works they create were among the first to 
be recognised in copyright law, the impossibility (traditionally) of exercising those rights on 
a case by case basis means that very early on collective administration of rights became an 
essential part of their value chain.  

Composers and lyricists enjoy a number of different rights; in normal commercial use of 
their songs, two rights predominate: the reproduction right, often referred to as the 
“mechanical” or recording right and the rights to authorise or prohibit communication of a 
song to the public (often referred to as the “performing right” - not to be confused with the 
public performance right). The relationship between a composer or a lyricist and a 
collecting society is usually based, at least in respect of the performing right, on an 
assignment of the right from the composer or lyricist to the collecting society. Practice 
varies in respect of mechanical rights: some societies take an assignment of the rights; 
others leave the rights with composer or lyricist and operate by way of an agency 
relationship. 

Just as composers and lyricists rely on collecting societies for the licensing of their works, 
so for many years they have relied on commercial entities known as music publishers to 
help them exploit their works. Music publishing is a very important part of the music 
industry because it provides an essential link between composers and lyricists with other 
branches of the industry – recording companies for example and with other users of music. 
Music publishers work with the compositions they represent to have them used in 
recordings, in films and on television, in advertising. They usually own parts of the rights in 
the songs they represent based on freely negotiated contracts with composers and lyricists. 
They are also major participants in the collecting societies and share in the proceeds of 
their activities. 

Record Producers 

In civil law jurisdictions, the rights of record producers have been dealt with as 
neighbouring rights, not true author’s rights; in Anglo-American systems, producers’ rights 
are dealt with as the subject matter of copyright law on the same basis as other works. 
Once significant, this disparity in treatment has been eroded particularly with recent 
developments at the international level. While it is true that in respect of some activities – 
broadcasting, for example, producers are denied the exclusive rights enjoyed by other 
rights holders (having to rely on provisions to receive equitable remuneration) in practice 
the differences are small. 



Policy Department B: Structural and Cohesion Policies 
____________________________________________________________________________________________ 
 

 28

Online, record producers rely on the exclusive right of making available21, supported as 
necessary by the right of reproduction. 

1.1.4. Copyright Law 

Copyright law provides the basic legal and economic framework within which the music 
industry works. It grants rights holders exclusive rights to control certain forms of 
exploitation of their works. Where these exclusive rights exist, performance of an act within 
the scope of the right without the authorisation of the rights holder constitutes an 
infringement, actionable as a civil tort or as a criminal offense or as both. 

The fundamental provisions of copyright law have been effectively harmonised globally 
through a series of conventions: the Berne Convention; the Rome Convention; The Geneva 
Phonograms Conventions; WIPO Copyright Treaty and the WIPO Performances and 
Phonograms Treaty; the World Trade Organisation Convention. They have been reinforced 
at regional level and translated into national law. This means that a rights holder in one 
country should now be able to enjoy and enforce his/her rights in another country in much 
the same way as s/he would do locally. 

The exclusive rights encompassed within copyright law have been moderated in some 
limited respects essentially in two ways. First, in certain cases exceptions and limitations 
are permitted. Directive 2001/29/EC of the European Parliament and of the Council of 22 
May 2001 on the harmonisation of certain aspects of copyright and related rights in the 
information society lays down in Article 5 the main exceptions permitted in European 
copyright laws. 

The second way that exclusive rights are moderated is by the copyright law specifying 
some form of statutory license or collective administration process in relation to certain 
uses of works. 

US copyright law takes a different approach to Europe in terms of exceptions and 
limitations. It contains a provision known as “fair use”, stipulated as a possible affirmative 
defence to a claim for copyright infringement. Determination of what acts constitute fair 
use are not codified; the decision is left to a court of law based on the facts of particular 
case as assessed according to certain criteria (which are codified). 

The international treaties contain provision which limits the scope of national laws to 
introduce new exceptions and limitations to exclusive rights or mechanisms of similar 
effect. These provisions are referred to as the “three-step test” (see below in Part Two). 

While copyright law provides the framework for numerous creative industries it suffers from 
at least two major defects. 

First, because of the complexity of the environment which copyright law has to encompass, 
it is difficult to revise. The lag between copyright law and the impact of disruptive 
technologies on the areas within the scope of the rights holders’ exclusive rights is a 
problem as old as copyright law itself.  

Second, effective copyright law depends on the ability of rights holders to enforce their 
rights. That ability is often challenged by new technologies. Thus, when private copying 
became a significant activity in the 1960s and 19070s, rights holders were faced with a 
challenging dilemma. They had no ability to enforce their exclusive reproduction rights 

                                                 
21  The right of making available to the public other subject-matter referred to in Article 3(2) of the directive 

2001/29/EC of the European Parliament and of the Council, on the harmonisation of certain aspects of 
copyright and related rights in the information society, of 22 May 2001 should be understood as covering all 
acts of making available such works to members of the public not present at the place where the act of 
making available originates, and as not covering any other acts. 



The “Content Flat-Rate”: A Solution to Illegal File-Sharing? 

_____________________________________________________________________________ 
 

 
 

29

against consumers infringing their rights in the privacy of their homes. There was no 
technology available to control the infringing use. Thus the notion emerged in certain 
jurisdictions that what consumers were doing should be tolerated and the law should 
recognise it accordingly. The idea of a levy system was also introduced to provide a basis 
for some kind of remuneration to rights holders.  

A similar situation was faced by audiovisual industry with tape recorders and VHS as well as 
today with the Internet. 

1.2. The cinema and audiovisual sector 

KEY FINDINGS 

Unlike music, the audiovisual and cinema sectors have prospered and grown steadily over 
the last 20 years, subject only to historical occurrences. 

European cinema has tapped into this market with a new distribution modes and novel 
financings structures. Financing has been augmented with public funding as indicated by 
the considerable number of state aids (European, national, regional and local), of all types 
and the specialised funds (tax credit schemes, equity funds, slates and others). 

For the distribution of audiovisual content, the value chain begins with content production 
or acquisition of rights and continues through sales to the public. 

The marketing of audiovisual and cinema programmes requires the development of 
contractual and economic relations between the different types of players, which can be 
grouped into six identified categories: rights holders and content providers, content  
aggregators, operators of VoD platforms and services, distributors of platforms services, 
manufacturers of consumers electronics, and end-user (consumers).  

Distribution by digital networks has broken this linearity and all players can now directly 
access the public (including the performers themselves). 

While digital distribution facilitates easier dissemination to the benefit of the consumer (the 
long tail theory) but it is still hard to transform it into sales for now (even beyond the 
impact of illegal distribution). 

1.2.1. Overview of the cinema and audiovisual industry 

Unlike music, the audiovisual and cinema sector have known for 20 years a positive 
development and an almost regular growth, except for some history accidents such as the 
subprime crisis consequences that led in Europe as in the USA, with the unprecedented 
decrease in advertising revenues, the driving force of the sector.  
 
In contrast to the music industry, the audiovisual sector, particularly theatrical distribution, 
has experienced consistent growth throughout the last 20 years. The only interruption has 
come from the 2008 financial crisis which precipitated an unprecedented decline in 
advertising revenue, a key economic driver for the sector. Yet, this growth was different. 
The audiovisual landscape was pushed forward by the market and the progressive 
digitisation of the distribution channel with the explosion of the number of TV channels. 
Since five years, this growth is boosted again by the DTT22 and IP TV. 9 800 TV channels 
are operating in Europe in 2010, of which 7 600 are broadcasting in the European Union23.  
 
European cinema has benefited from this market with a new distribution mode and 
structured financings on top of which are added public funding supports as shown by the 
great number of state aids (European, national, regional and local), of all types and the 
specialized funds such as (tax credit schemes, equity funds, slates and others). This sector, 

                                                 
22  Digital terrestrial television. 
23  Mavise database, European Audiovisual Observatory, 2010. 
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which produces today more films than ever24, is also composed of very small individual 
companies facing with difficulties the international market production and the large 
vertically integrated studios which invested rapidly in the 3D potential making the cinema 
attendance reach records in some countries such as France or Italy. Such a situation helped 
maintaining the theatres turnover in many other EU countries where the attendance is 
decreasing. 3D films also support the DVD edition sector thanks to BluRay format whereas 
the DVD sector was facing a 10% per year decrease since 4 years.  
 
The moving image sector, in the same way as the record industry, has known the same 
technological developments, with the same warily from the cinema professionals (encrypted 
channels arrival, VHS recorder and home video, digital theatres and supports and today 
VoD and catch-up TV). Over the last 5 years, in the EU 27, the whole cinema and 
audiovisual industry turnover has always been growing (despite a 9% fall in 2009 linked to 
the financial crisis) and passed from 107,2 billion euros to 112,7 billion euros, with a 115. 2 
billion euro pick in 2007. In this one and same industry, the audiovisual sector weighs 
89.93 billion euros in 2009 but not in a homogeneous way for all the actors, which proves 
that some of them could handle the technological jumps. For what regards cinema, its 
turnover (excluding TV sales and ancillary rights) reached 15, 23 billion euros, 6 billions of 
which come from box office, 8, 67 billion from DVD retails and rentals (including BluRay) 
and 471 million euros from VoD25. 

1.2.2.  Value Chains 

1.2.2.1.  Context 

The concept of value chain developed by Michael Porter26 describes a set of interdependent 
activities that lead to the creation of an identifiable and, if possible, measurable value. This 
value chain therefore includes all stages, from the procurement of raw materials to final 
consumption. Its effectiveness resides primarily in coordination of the different players 
concerned and their capacity to form a coherent, collaborative and inclusive network.  

For the distribution of audiovisual content, the value chain covers the stages of content 
production or acquisition of rights all the way through to sales to the public. These stages 
are managed by: 

 Producers and rights holders;  

 Their agents or rights aggregators; 

 Operators of video-on-demand (VoD) platforms and services; 

 Distributors of works in DVD format and cinemas; 

 Operators of internet VoD platforms and services or internet protocol television (IP 
TV);  

 Device manufacturers. 

This paper first presents the classic analysis of the value chain of distribution of audiovisual 
programmes to establish the typology of players in the sector, their strengths and market 
motivations, and the integration strategies implemented.  

Second, it highlights the transformation brought about by digital distribution, which calls 
into question the classic linear approach to the value chain. This analysis is an essential 
prerequisite to developing an approach to the introduction of a content flat-rate system. 

                                                 
24  FOCUS 2010, World Film Market Trends compiled by the European Audiovisual Observatory and published by 

the Marché du Film. 
25  European Audiovisual Observatory, yearbook 2010, Film, television and video in Europe. 
26  Porter, Michael, (1985), Competitive Advantage: Creating and Sustaining superior Performance, Free Press.  
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1.2.2.2.  The value chain, from content production and acquisition to marketing of 
programmes to the public 

The market for audiovisual and cinema programmes is understood to encompass all modes 
of distribution of linear (broadcast) and non-linear (on-demand) audiovisual content. The 
sector is understood to encompass all operations and players, ranging from content 
production to market distribution (B2C), including the acquisition of rights from holders up 
to the stage of equipping consumers for content viewing (hardware and software). 

The marketing of audiovisual and cinema programmes requires the development of 
contractually based economic relations between the different types of players, who can be 
grouped into six identified categories.  

However, market realities and especially vertical integration sometimes make the 
understanding of these relationships in the value chain fairly challenging, particularly 
because certain categories of players occupy different links in the chain. 

This value chain description of stakeholders and the new 3D value chain presented below 
are based on an analysis of the French market. In many other European countries the 
situation is similar with the same US or international stakeholders acting in this market. 
Only the domestic stakeholders change. 

Figure 1: Value chain n°1 

Rightsholders
Agents  

Aggregators 

Operators of 
VOD platforms 
and services

Distributors of 
platforms 
services

Manufacturers 
of equipment 
and material 

End ‐
consumers

Source: MCG 2011 

Figure 2 : Value chain n°2 
US Majors
Fox-Warner-Paramount-Disney-Universal

Cinema Studios 
Gaumont-Pathe-MK2-Wild Bunch-UGC-EUROPA + INA

Broadcasters
Arte-Tf1-Canal+-M6-FranceTV

Independent Theatrical Distributors
Independent Producers 
Independent DVD Operators

Independent VOD Operators
Vodeo.TV-Immineo-

ISPs
Orange-Free-SFR (Numericable)

Internet and Softwares
Google/You Tube-Alcatel

Apple/Itunes-Sony/PSP-Microsoft/Xbox+ Connected TV manufacturers

Retail Distributors
Darty-Virgin-Fnac-Carrefour

Manufacturers of 
equipment and material 

 
Source: MCG 2011 

NB: the players mentioned are positioned in terms of their place of origin in the value chain, without taking into 
account the downstream or upstream integration strategies reviewed hereafter. 
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Description of players 

Table 1 : Key players 

Rights holders 
Operators of VoD platforms 

and services for PCs 

Operators of Internet VoD 
platforms and services or 

Internet protocol television 
(IP TV) 

Integrated studios: 
Pathé, UGC, Europa Corp., Wild 
Bunch, Gaumont, StudioCanal. 

TV groups:  
TF1, Canal Plus, France TV, 
Arte. 
 

ISPs and IP TV operators:  
Orange, SFR, Free, Neuf, 
Numéricable. 

Independent producers and 
distributors:  
UniversCiné, MK2.  

Independent VoD platforms:  
“Pure players”, Glowria, Vodeo, 
etc. 
 

Mobile operators:  
Orange, Vodaphone, Bouygues, 
SFR.  

Independent theatrical 
distributors:  
Bac Films 

Distributors:  
Virgin, FNAC, Darty, Video 
Futur. 

Internet portals:  
Google, Yahoo, MSN, Youtube 

US Majors   

TV producers  

Hardware solutions and TV 
manufacturers: 
Apple, Archos, Sony PSP & PS3, 
Microsoft Xbox, Samsung, 
Philips, Sony.  
 

Agents/VoD aggregators   

 
Source: MCG (2011) 

Rights holders and content providers 

These players own 'primary' rights to individual works or catalogues, whether on a 
proprietary basis or in their capacity as producers of new programmes. 

This category includes a wide range of players in terms of size and activities: 

 Integrated cinema studios such as the American majors (Warner, Sony Pictures, 
Universal, Fox, Disney, Paramount) or local studios (Pathé, UGC, Europa Corp, Wild 
Bunch, Gaumont, Studio Canal, etc.); 

 Independent cinema or television producers and distributors. 

The motivation of these players is mainly the more or less short-term increase in value of 
their catalogue, along with the necessity of maintaining the revenues generated by the 
commercial activity at a sufficient level to ensure the financing of their future productions 
and distribute profits to their shareholders. They therefore promote distribution modes that 
ensure sound management of invoicing up to the final customer and a secure framework 
for sales. 

These players have major assets, namely the size of their catalogue and its constant 
renewal (ownership of rights on new productions), the possibility to distribute a wide 
variety of programmes given their acquired editorial know-how (proximity to content and 
creation) and the possibility to offer exclusive content. 
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The fact that they integrate distribution activities gives the largest of these players a 
capacity to control rights (multi-mandate contracts: cinema, video, VoD, international 
sales) and the chronology of marketing cycles. Sometimes they benefit from their corporate 
image and name and they can apply powerful marketing leverage. 

These players are consequently not opposed to the creation of new modes or windows for 
the distribution of their programmes, provided these do not compete with existing and 
clearly identified income flows. This was the case 25 years ago for the private copy levy. 

In their view, digital distribution should be an opportunity to extend the control of their 
rights to new areas of the distribution chain or to exploit programmes with limited exposure 
in the other traditional outlets (cinema, TV, etc.).  

TV producers have been extremely cautious towards the emergence of catch-up TV. They 
are well aware that while this option can promote consumption, it will not necessarily 
generate additional earnings. For the same reasons, the vast majority of cinema producers 
are keeping to SVoD (subscription video-on-demand). 

 
Agents  

If they do not engage in distribution activities on their own behalf, producers and other 
rights holders assign the task of rights distribution to agents, in most cases exclusive 
agents, with services paid by commission. 

Generally speaking, digital distribution rights are transferred as part of a package of several 
types of distribution rights (cinema, TV sales, video or international sales). 

  

Providers of TV services and online media sites and services 

Providers of online media services offering free or paid audiovisual content include new 
'pure players' as well as traditional media or telecom players who have expanded into this 
area. 

The latter, together with TV broadcasters, deploy a logic of vertical integration of 
programme distribution building on their corporate image and renown and the distribution 
of acquired rights. They are also on the look-out for new advertising earnings as the public 
spends more and more time on internet. On the other hand, the pure players occupy 
market segments that are generally more specific with the aim of providing specialised 
content. 

Traditional media services generally enjoy a historically privileged access to content 
(especially “throw-away” programmes - with no long term value - and news). They often 
exercise their capacity to offer exclusive content to their audience and implement powerful 
and synergistic editorial, marketing and advertising efforts to promote the different 
dissemination windows (TV, catch-up TV, DVD, VoD). With their historic partnerships with 
content producers and significant financing capacity, they can position themselves either as 
players or as arbitrators of the development of any new distribution model. However, these 
providers have generally taken a wait-and-see attitude in this area, as they often fear an 
effect of “cannibalisation” from new content delivery and a loss of value (e.g. shrinking 
audiences and loss of advertising earnings or uncertainties with regard to advertising 
earnings generated on new media). 

The pure Internet players generally exist in a global ecosystem in which content distribution 
is still peripheral compared with the income generated by their other activities (Google, 
Microsoft, Facebook, etc.). These players have a totally disruptive position for the future 
based on their gigantic audience, virtually unlimited financial capacity and the relative 
absence of regulation. On the other hand, they do not yet benefit from privileged access to 
content because their position sparks a fair degree of both cultural and political mistrust, 
notably among European rights holders. 
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Lastly, the independent players, the VoD platforms for example, are generally in an 
awkward situation. On the one hand, they do not enjoy privileged access to content and 
often have to pay top price for it, and on the other, they do not have a captive audience 
area. Their limited financial capacity makes it difficult to achieve the critical mass needed to 
ensure the sustainability of their digital distribution model (low unit margins/volume 
effect). 

Their credibility resides in a sometimes highly specialised editorial know-how and niche 
content libraries but they have a hard time finding a public willing to pay.  

 

Operators and distributors of IP TV (television over internet protocol) services  

In a matter of just a few years, telecommunications companies, cable operators, internet 
service providers and IP TV operators have become key players in the value chain.  

Their role and the relationship between channels and content have been documented at 
length, in particular thanks to the economic concepts of cross-subsidies and utilities27. 

Their objectives for online content distribution are to increase traffic on their sites, build 
customer loyalty and control the attrition (“churn”) rate (loss of customers for the product 
or enterprise) in order to generate direct earnings through higher ARPU28 or indirect 
earnings (commissions, advertising). 

Their main strengths are their control of networks and their technology, enabling them to 
offer convergent services (triple/quadruple play) within a single coherent ecosystem 
('walled garden'), which facilitates the overall management of customer relationships. 

The control of IP TV channels is exemplary in this respect. This platform has enabled these 
operators, in certain countries like France, to rapidly pre-empt a dominant market share on 
VoD thanks to the facility of access and use they can offer to consumers. Today in France, 
95 % the VoD consumption is on TV set and only 5% via PC/Mac. 

These advantages are supplemented by the operators' proximity to and reputation among 
their consumers (highly developed customer relationship management/loyalty tools) and 
significant economies of scale in technology and networks (band width). 

Their historic weakness in terms of access and acquisition of content rights and their limited 
capacity to establish an editorial line for their programme offering have gradually 
diminished as the content culture grows stronger and dedicated divisions are established. 

Today, their main weakness is their limited international or European coverage. These 
operators are still to a large extent national champions incapable of holding their own 
against global players.  

 
Manufacturers of consumer electronics 

This last category of players in the value chain of audiovisual and cinema content 
distribution is the one that provides the most over-arching proposition, whether for 
integration of activities or global geographical coverage. 

Obviously, this last link in the chain - that of consumer electronics - is not taken into 
account from the standpoint of equipment production. It is included in the value chain on 
the one hand because players in this sector (Apple, Sony, etc.) can intervene directly in the 
market for programme distribution services (iTunes Store, Qriocity), and on the other 
because their technological solutions have (or will have in the very near term) an impact in 
terms of programme distribution (connected TV) and programme financing when producers 
will be able to deal directly with advertising (e.g. product placement) and connected TV 
suppliers. 

                                                 
27  Bomsel, Olivier, (2010), L’économie immatérielle, Gallimard. 
28  Average revenue per user. 
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Their motivation lies in the creation of a proprietary ecosystem which, based on the user's 
terminal, will offer the public a range of services and content. These are not only drivers of 
growth in terminal sales, but sometimes even justify the purchase or renewal of specific 
equipment (iPad). 

Companies in this sector have strong brand recognition among the public at large and can 
deploy powerful hardware/software cross marketing tools.  In addition, because of their 
huge financial capacity they can develop global strategies that involve innovative 
technological solutions capable of being deployed and marketed simultaneously worldwide. 
The development of the business of selling films through the iTunes store is one recent 
example. An offering based on proprietary technologies heightens the risk of commercial 
failure. Some of these companies also have an engineering culture that is sometimes not 
really on the same wavelength as the world of content. 

1.2.2.3. Analysis of the value chain 

It is an established fact that the digital distribution of audiovisual programmes has brought 
about a transformation that renders Michael Porter's classic approach to the value chain 
incomplete. Like a 2D picture that takes on an additional dimension or relief with 3D, the 
2D value chain of audiovisual programme distribution has acquired an additional dimension 
with digital distribution. 

This chain used to define a process occurring between the producer and the 
broadcaster/distributor (cinemas, TV channel, DVD, etc.), that linked the different players 
in linear fashion. Apart from the vertical integration initiatives taken by some, this chain 
defined distinct and generally clearly dissociated skills and roles (access to artists upstream 
in the process and to the public downstream). 

Distribution via digital networks has broken this linearity and all players (including artists 
themselves) can now directly access the public. Another disruption is that the public itself is 
now producing content (User Generated Content) and becoming its own medium, building 
on global-scale network effects of previously never imagined potential (“audience is a 
medium”). 

The consequences of this de-intermediation of the value chain are a decline in the 
perceived value of the work of media and distribution intermediaries and an ever-increasing 
volume of non-filtered content, which tends to diminish the 'unit' value of each. 

The concept of a captive audience claimed by every link in the chain is a very strong driver 
of deregulation of the sector. Every player tends to try to develop its audience compared to 
the other links in a context of global competition, because the public is not exclusive to a 
given type of player. For example, an individual having an internet connection with Orange 
listens to music on an Apple iPod or iPad and has a Sony connected TV, to and daily uses 
Facebook, YouTube, and Google etc. 

All the different players in the value chain described above can find themselves competing 
to provide content such as a film or TV series produced by one of the major Hollywood 
studios (which tends to demonstrate that rights holders may be in the position of 
arbitrators). 

Digital distribution allows for easier dissemination of content (the long tail theory) but it is 
still hard for now to create sales (even beyond the impact of illegal distribution).  

To conclude, this analysis highlights the weakness of European players at almost every link 
in this value chain (content production, service providers or manufacturers of consumer 
electronics). Most are local players that find themselves faced with American and Asian 
multi-nationals, and it is extremely difficult for them to compete in terms of technology, 
financing and especially implementing a network effect (the most powerful drivers of value 
creation today).  
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 Figure 3: 3D value chain 

 
Source: MCG (2011) 

1.3. A global conclusion for both sectors 
As described in the above chapters, the economic impact of the Internet and digitisation 
has not been the same as regards value creation for the record industry and for the 
audiovisual industry. The consequences are also noted in terms of market structuring and 
sectorial organisation, facts which the present study takes into account. 
  
The record industry has developed different business models (collective rights management 
of specific rights) and innovative commercial offers to compensate for the significant 
decrease in sales of physical supports. The arrival of new actors since the demise of the 
original Napster (see paragraph 1.2.2) illustrates this new paradigm. These strategies are 
emerging against a complex social and cultural background where much sharing of music is 
conducted for free and, while illegal, is perceived by many as the norm.    
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European cinema reinforced its traditional business model based on the media 
chronology29, broadcasters’ pre-financing, public funding and the minimum guarantees of 
the various operators. European cinema remains basically hostile to any type of 
modification of its business model. On the contrary, US cinema functions according to 
industrial business models where investment precedes revenues and where ROI30 
corresponds to the company capacity to control the market, the exploitation of catalogues 
and collective rights management. That is why, to a certain extent, US cinema, because 
they consider that they are best qualified to monetise their own catalogues, has developed 
a strong hostility towards any form of collective rights management even though 
pragmatism can overcome this position at some point. 

                                                 
29  The chronology of windows for the economic exploitation of films in Member States of the European Union is 

based on agreements between the relevant economic actors (Supplemented by legislation in Germany, France 
and Portugal).  

30  Return on Investment. 
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2. EVOLUTION OF PIRACY: IMPACT AND RECENT 
TRENDS 

2.1.  Piracy trends  
 

KEY FINDINGS 
 
Ironically, physical piracy is on the decline in many markets because of the growing 
incidence of online piracy: consumers no longer need to pay for any physical product if they 
can find what they want online for free. 
 
The recording industry response to the growth of online piracy has been multi- layered: 
from strengthened legislation to technologies relevant to the management of its rights in 
the recordings it produces. These technologies include digital rights management (DRM) 
technology and other forms of technology associated with of rights management systems 
such as fingerprinting and watermarking technologies. 
 
A recent analysis in the audiovisual sector suggested 29 technical possibilities for acquiring 
content and most of them are illegal.  
 
The possibilities opened up by the digital revolution for the distribution of creative content 
explain – more than any other argument – the difficulty in attributing the dramatic decline 
in sales to a single or even a small number of factors. 

2.1.1. In the recording industry  
The Recording Industry Association of America classifies music piracy into four (possibly 
overlapping) categories: 

 Pirate recordings - illegally duplicated copies of the sound portion of a lawful 
recording, without any duplication of the packaging; 

 Counterfeit recordings -  illegally duplicated copies of the sound and its packaging, 
so that a counterfeit CD resembles the legitimate product; 

 Bootleg recordings - illegal recordings of live or broadcast music; 

 Online piracy - the unauthorized uploading or downloading of copyrighted media to 
or from the Internet. 

(For the purpose of this analysis, reference to piracy means that of the first kind: 
unauthorised duplication. Online piracy is described as such.) 

Until the arrival of Napster, online piracy was a very limited phenomenon based generally 
on the use of FTP31 for unauthorised distribution of music files. All the other forms of piracy 
have plagued the recording industry in different ways and in different markets almost from 
its inception. 

Wide spread piracy usually tracks closely the generalised adoption of new media: consumer 
adoption has to reach a certain level and commoditisation of manufacturing has to occur 
before a new medium is used. The first example of this came in the 1960s with the 
introduction of the compact cassette. It re-occurred in the early 1990s when Compact Disc 
manufacturing came within the reach of small manufacturers. Heavy sales into China of 
                                                 
31  File Transfer Protocol. 
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integrated Compact Disc production lines by European companies led to an explosion in 
pirate manufacturing capacity in that country. 

Asia has in fact traditionally been regarded as the home of piracy. History suggests that it 
first appeared in Taiwan in the 1960s and spread rapidly to low cost manufacturing centres 
in Hong Kong. Action by the record industry and new laws in Hong Kong virtually eliminated 
it from the territory by the 1980s but as is often the case simply shifted the problem to 
another location.  

From the 1980s onwards, Singapore became the global centre for the manufacture of pirate 
tapes: markets from Africa to South America were inundated with Singapore made pirate 
cassettes. Industrialists in other parts of Asia quickly climbed on the bandwagon: 
Indonesia, Malaysia, Thailand and The Philippines rapidly developed their own pirate 
manufacturing bases. 

Asia, in the second half of the 1980s, the record industry scored a number of specular 
successes against the pirate manufacturers and through a combination of improvements in 
local copyright laws and innovative enforcement systems, pirate activity was significantly 
reduced and prosperous legitimate markets were able to emerge. 

China, however, has always remained beyond the range of effective enforcement. 

Other parts of the world suffered from the same problems to greater or lesser degree: 
South America; Central and Eastern Europe; Africa.      

Ironically, physical piracy is now on the decline in many markets because of the growing 
incidence of online piracy: consumers no longer need to pay for any physical product if they 
can find what they want online for free. Again Singapore showed the way: in 1999 dealers 
in Sim Lim Square, the major consumer electronics mall in Singapore, were openly selling 
CD-ROM discs containing multiple pirate albums in MP3 format. As soon as Internet 
penetration and download speeds reached a certain level, online piracy took off. 

The recording industry response to the growth of online piracy has been multi layered. 

First, it has promoted legislative solutions to the online piracy problem, ranging from 
implementing the provisions of the WIPO Copyright and WIPO Performances and 
Phonograms Treaties of 1996 to promoting laws establishing procedures for what has come 
to be known as a “graduated response” approach (see below). 

Second, it has actively sought to engage with relevant technologies in two ways. It has 
pursued viable commercial relationships with new distribution and service models; it has 
also explored in depth technologies relevant to the management of its rights in the 
recordings it produces. These technologies include Digital Rights Management (DRM) 
technology and other forms of rights management systems such as “fingerprinting” and 
watermarking” technologies. 

Third, it has where necessary invested heavily in defending its rights through litigation, 
sometimes against individuals acting as key nodes in unauthorised online distribution 
networks. More often, it has taken action to deal with the providers of technology or 
services facilitating the unauthorised use of copyright music files. Starting with the original 
Napster – which was ordered to filter out unauthorised files or face being shut down – the 
recording industry has achieved significant success in ensuring that new technologies are 
used in a manner consistent with the respect of established intellectual property principles 
and standards. The most recent development has been the case of Limewire which closed 
its website at the end of April 2010.   



The “Content Flat-Rate”: A Solution to Illegal File-Sharing? 

_____________________________________________________________________________ 
 

 
 

41

2.1.2. In the cinema and audiovisual industry 
 
In 2009, the UK based Strategy Advisory Board on Intellectual Property identified twenty 
nine ways to acquire digital content, the majority of which would be considered infringing of 
intellectual property rights32: 

 Buy content in a material format from a physical shop, copy to a computer; 

 Rent it from a video store or library, copy to a computer; 

 Buy it in a counterfeit copy from a market, pub, or a friend, copy to a computer;  

 Buy it in an electronic format from a shop;  

 Buy it in a material format online, either new (e.g. from Amazon), or second hand (e.g. 
from eBay);  

 Buy it in an electronic format online; download legal free content;  

 Buy it in an electronic format on a phone;  

 Buy it in an on demand electronic format via the television, and record with DVR or hard 
drive; 

 Stream it to a computer from a music service, such as Last.fm or Spotify (recording it 
digitally), stream it from a film service, watch it on iPlayer, etc;  

 Stream it to mobile phone (other device) from a music service, such as Last.fm or 
Spotify (recording it digitally), stream it from a film service, watch it on iPlayer, etc;  

 Listen via streamed Internet radio (record it); 

 Consume it on the web via a subscription service (such as Napster): essentially rent the 
content;  

 Consume on mobile via a subscription service (such as Nokia’s “Comes With Music”): 
essentially rent the content;  

 Google search and download whatever is found;  

 Consume via a licensed Podcast;  

 Consume via an unlicensed Podcast;  

 Find it via a content blog which has posted it for sampling;  

 Find it via an aggregating website (e.g. Hype Machine) that links to either a web site, or 
a data warehousing site (such as Rapidshare or Megaupload);  

 Discover it via a friend’s recommendation on a social networking site such as Facebook 
or MySpace (and record it);  

 Consume it via YouTube, Daily Motion (video sharing). Rip music file using free 
software;  

 Find, copy, consume from a peer-to-peer file sharing network33 (BitTorrent, etc.);  

                                                 
32  SABIP CIBER Report, (May 2009), Copycats? Digital consumers in the online age, A CIBER report for the 

Strategy Advisory Board on Intellectual Property, UK. 
33  P2P (peer to peer) networks (sometimes called “forum” or “social network”) is a specialized website operating 

as a virtual “club” where members can communicate in real time and exchange messages. Many of those 
networks are places where individual consumers exchange protected works, music, films or extracts from 
films, books or articles in electronic format; such clubs can have thousands of members: the most famous is 
probably Facebook which has millions of members around the world. Such networks often offer indexed lists 
of works that can be found in opening the appropriate messages of members.  
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 Find the torrent via a listing site on the web (e.g. Pirate Bay);  

 Copy the content (freely) from a mobile phone using Bluetooth;  

 Copy the content (freely) from a digital television using a DVD recorder or hard drive;  

 Copy the content from a friend’s data warehouse34;  

 Copy the content from a friend’s computer, USB stick or hard drive;  

 Receive unlicensed content via a digital drop box35;  

 Receive unlicensed content via USENET;  

 Receive via e-mail or instant messaging service. 

No doubt since the publication of this report, a few more ways (both legal and illegal) need 
to be added. 

This long list of the possibilities opened up by the digital revolution for the distribution of 
creative content – more than any other argument – explains the difficulty in attributing to 
one or a limited number of factors the dramatic declined experienced by the music and film 
industries or to be more precise, for music, the recording industry and, for film, the sale of 
DVDs36.  

                                                 
34  A private data warehouse is an online storage facility where individuals can store what they have on their 

computers. They are often used as safeguard storage where somebody who has broken down his computer 
can find the content of his broken down computer. They are also used to store voluminous files and data that 
could saturate one’s hard disk. They are protected by personal conditional access (i.e. secret codes). Such 
data warehouses are used to store photographs, music and heaviest files, audiovisual files. In many cases, 
P2P exchanges of protected works, particularly films, are done by providing such an access to one’s private 
data warehouse. 

35  A drop box operates as a virtual open letter box from which many people, usually members of a social 
network, can draw content deposited there by other members.  

36  It must be noted that in a few European countries, for which we have consolidated data, the total music 
industry has actually been growing, or has only met a very limited decline. See Johansson, Daniel & Larsson, 
Markus, (December 2009), The Swedish Music Industry in Graphs, Economic Development Report 2000-2008, 
Trendmaze and KTH; Page, Will and Carey, Chris, (Aug. 4Th, 2010), Adding up the UK music industry for 
2009, in Economic Insight 20, PRS for Music; Bjerkǿe, Richard and Sǿrbo, Anders, (Sept. 1St, 2010), The 
Norwegian Music Industry in the Age of Digitization, MSc in Business and Economics thesis, BI Norwegian 
School of Management. Of course, the film industry is less dominated by DVD sales than the music industry 
by revenues from the recording segment, which also helps to explain why the global film industry is resisting 
better than music to content piracy. 
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2.2. Picture of the piracy phenomenon  
 

KEY FINDINGS 
 

From a rights holder’s perspective piracy and online piracy involve, in essence, identical 
issues. 
 
Over the last ten years, countless studies have been done to examine the nature and 
impact of online piracy. Too often, such studies have simply proven to be exercises in 
policy-based evidence gathering. 
 
The only certain data are first that the revenues of the recording industry are diminishing, 
and that sales of DVDs are languishing or diminishing. Second, the use of peer-to-peer 
networks37, direct download sites, etc. is extensive and increasing, involving a high 
percentage of Internet users, and that the Internet is used constantly to access copyrighted 
content without any remuneration for the rights holders. 
 
The idea of an online pirate gets very confused upon further analysis of the details; global, 
aggregated, numbers lose some of their impact. 
 
It is important to distinguish the two big categories of pirates: 
 The pirates who are more or less organized to make money with unauthorised copies;  
 The other pirates who are downloading from illegal websites (music and cinema) music 

tracks and/or films and series for their domestic consumption.  

 
From a rights holder’s perspective, piracy and online piracy involve, in essence, identical 
issues: the unauthorised use of recorded music that is the subject of copyright protection. 
The general perception of some of the contextual features of the central proposition can 
vary. 

Compare the case of pirate Compact Disc seller in an Asian street market with that of 
European student downloading an unauthorised copy of a music file from a cyber locker.  

There are obvious differences.  

The seller in the market trades for cash. He is supplied via an established manufacturing 
and distribution chain. His sales are limited (although aggregated with other sellers 
potentially substantial). Nothing the purchaser of a pirate Compact Disc does is controlled 
by law. That fact notwithstanding, most observers would have no hesitation in classifying 
this scenario as one of piracy. 

The student’s act in downloading an unauthorised file is only gradually becoming perceived 
as an illicit activity. No money changes hands. His act may go undetected. The source of 
the unauthorised file could well be another student (although a major service provider is 
providing the cyber locker facility).  

Perhaps the most generally perceived difference between these scenarios is the potential 
scale of the respective activities and, as a consequence, the potential for damage to the 
legitimate rights holders. Indeed, such is the scale of the unauthorised use in the student 
scenario that the challenge for legitimate new online music services has become: how to 
compete with free. 

                                                 
37  See footnote n°24. 
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2.2.1. Studies on the nature and impact of online piracy 

During the last ten years countless studies have been done to examine the nature and 
impact of online piracy. Too often, such studies are simply exercises in policy-based 
evidence gathering. In one sense this is surprising as another key differentiator between 
the scenarios depicted above, at a macro level, is the amount of data that are generated by 
online activity. The paucity of objective analysis is perhaps surprising given the amount of 
factual data that online activity produces. 

The battle lines between the various factions studying online piracy have been drawn 
around a number of basic issues: 

 Its impact on sales of legitimate music files; 

 Its impact on the development of new, legitimate online service; 

 Its impact on investment in new creations; 

 Its impact on employment in the creative industries. 

 

A recent batch of studies is reviewed in a recent edition of the leading music industry 
journal, MusicAlly. Its comments on each are instructive: 

 

Sphere Analysis, (2011), The Impact of Internet Piracy on the Australian 
Economy, commissioned by the Australian Content Industry Group (ACIG). 

“The most controversial piece of piracy research right now came from a survey 
commissioned by the Australian Content Industry Group, which claimed that, in 2010, some 
4.7 million [Australians] accessed online films, TV shows, music and other content illegally, 
costing the creative industries AU$900m. What caused a rumpus was the report’s 
prediction that in 2016, 6.5 million pirates would be costing the industries AU$5.2bn. 
Which, as several pro-P2P blogs gleefully pointed out, would mean each pirate [acquiring] 
AU$800 of content. Not impossible, but whether that is really lost sales is another question 
entirely”. 

 

Cammaerts, Bart and Meng, Bingchun, (March 2011), Creative Destruction and 
Copyright Protection, London School of Economics. 

“Just in time for the judicial review of the Digital Economy Act, the London School of 
Economics and Political Science released a report called Creative Destruction & Copyright 
Protection – commissioned by its Media Policy Project. Among its findings: “Decline in the 
sales of physical copies of recorded music cannot be attributed solely to file-sharing, but 
should be explained by a combination of factors such as changing patterns in music 
consumption, decreasing disposable household incomes for leisure products and increasing 
sales of digital content through online platforms.” Author Bart Cammaerts warned that the 
rising costs of live performances and other leisure services were having a negative effect on 
people’s leisure goods budgets. In other words, piracy is not the (only) problem”. 

 

NPD Research, (23rd March 2011), With Limewire Shuttered, Peer-to-Peer Music 
File Sharing Declines Precipitously, NPD Group, Washington. 

“LimeWire was effectively shut down in October 2010, which led NPD Group to wonder if 
that had any impact on piracy levels. And did it? According to the research company, 12% 
of US internet users were using P2P in Q3 2010, which fell to 9% in Q4. By the end of the 
year, there were an estimated 16 million P2P users downloading music in the US, down 
from 28 million in Q4 2007. NPD’s Russ Crupnick said LimeWire’s shutdown had “a powerful 
and immediate” effect on P2P user numbers. What NPD’s research could not show was how 
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many of those former LimeWire users started paying for music – as opposed to getting 
their songs from unlicensed sites and services. 

[Reviewing] the LimeWire shutdown, technology blog Techdirt made a link between it and 
the announcement by Nielsen SoundScan that US music sales for the five-week period 
ending 21st March were up 4.5% on the same period in 2010 – the first time since 2004 
that a year-on-year gain this long had been recorded. Techdirt’s question – and it was a 
question rather than a declaration – was whether this sales increase could be related to 
LimeWire closing its doors. The problem is that isolating a single factor is nigh on 
impossible. Proving that closing an infringing service does not just cut piracy but boosts 
legal sales would be something of a holy grail for the music industry – but just as elusive”. 

 

Waldfogel, Joel, (March 2011), Bye, bye Miss American Pie? The Supply of New 
Recorded Music since Napster, National Bureau of Economic Research, Cambridge, 
MA, United States. 

“The University of Minnesota’s applied economics professor Joel Waldfogel published 
another report this month called Bye, Bye, Miss American Pie? Here, the focus was not on 
the effect piracy has had on sales, but rather its effect on the supply of new music. “The 
legal monopoly created by copyright is justified by its encouragement of the creation of 
new works, but there is little evidence on this relationship,” wrote Waldfogel. “The supply of 
recorded music appears not to have fallen off much since Napster, and there is at least 
suggestive evidence that independent music labels, which operate with lower break even 
thresholds, are playing an increased role in bringing new works to market”. 

 

These are only the most recent studies, statements and speculation about the scope, scale 
and effect of online music piracy. Type “online music piracy studies” into Google and it 
returns 526,000 results. 

2.2.2. The impossibility of measuring piracy 

2.2.2.1. How many pirates are there? 

The only certain data are first that the revenues of the recording industry are diminishing, 
and that sales of DVDs are languishing or diminishing. Second, the use of peer-to-peer 
networks, direct download sites, and others, is extensive and increasing, involving a large 
share of Internet users, and that the Internet is used to access copyrighted content without 
any remuneration to the rights holders. 

But the existence of a correlation between these data sets does not necessarily constitute 
irrefutable proof of causality. 

Every year, since the birth and demise of the original Napster (1999-2001) numerous 
statistics have been published on the increasing number of pirates. Interestingly, they vary 
widely depending on the source. As an example, this year at Midem38, the Hadopi39 
presented a survey indicating that 49% of French Internet users had committed at least 
one act of Internet piracy40; among those, 57% were identified as being Internet music 

                                                 
38  Stands for Marché International du Disque et de l'Edition Musicale, MIDEM is the world's largest music 

industry trade fair, which has been held annually at and around the Palais des Festivals in Cannes. 
39  Haute Autorité pour la diffusion des œuvres et la protection des droits sur internet is the name given to the 

French law state agency dealing with piracy on the internet and by extension to the law which created it. Its 
main task is to enforce the so called “graduated response” by detecting and sending warnings to consumers 
who appear to download frequently unauthorized copies of protected works from the Internet. For 
development on Hadopi, see below 2.3.1.4. 

40  HADOPI, (Jan. 23, 2011), Biens culturels et usages d'Internet: pratiques et perception des internautes 
français, Paris.  
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consumers. The same day, Sacem41 presented a different survey42 indicating that 41% of 
French users listened to music from the Internet, but only 12% admitted downloading from 
peer-to-peer networks and 8% from music lockers or direct download sites. So for Hadopi, 
28% of French Internet music users were copyright infringers, while for Sacem at a 
maximum 20% would fall in the same category (assuming P2P users and DDL users are 
exclusive to their chosen technology). Those surveys were done at the end of 2010. One 
year earlier IPSOS43, had published an international survey, limited to the 16-34 years age 
group (the age group usually considered to be the most active in infringing activities), 
where in France only 17% admitted to having downloaded music illegally.  

Similar issues emerge when the data presented concern the number of files illegally 
downloaded from the internet, or the traffic to digital piracy websites, or, in more general 
terms, when trying to quantify file-sharing or illegal downloading activity. This is usually 
done by companies infiltrating P2P networks (on behalf of rights holders) to identify pirates, 
or by counting the number of connections to direct download sites. The methodology is 
often obscure. This is for good reason as it is necessary to avoid being identified by the 
pirate sites but as a consequence it is virtually impossible to evaluate the results achieved.  

The numbers always look impressive. The top three websites classified as digital piracy 
download sites - rapidshare.com, megavideo.com and megaupload.com – collectively 
generate more than 21 billion visits per year44. In France the authorised intermediaries 
report to Hadopi every day 70 000 users, based on a very limited sub-sample of content. 
However, figures tell relatively little about the true level of piracy. Even simply measuring 
the increase of P2P traffic on the Internet or counting the number of files being exchanged 
on those networks has its difficulties. 

Furthermore, those raw numbers again reveal very little about the behaviour of the 
infringers. For example, little is known about the origin of the contents on P2P networks. 
Actual studies of very large data sets from P2P networks are scarce. One of the more 
important ones45 tries to identify the big players and tentatively shows that among the big 
downloaders anti-piracy groups are important (they represented 10% of the biggest 10 000 
downloaders).  

The picture of an online pirate gets very confused upon further analysis of the details, and 
global, aggregated, numbers begin to lose some of their impact. The problem becomes 
even more critical when one tries to evaluate the impact of piracy on the economy in 
general or of the specific sector. 

A more recent study by Felix Oberholzer-Gee and Koleman Strumpf46 analyses the 
methodological difficulties encountered by researchers when trying to evaluate the effect of 
file sharing on industry profitability. Their summary: “the majority of studies finds that file 
sharing reduces sales, with estimated displacement rates ranging from 3.5% for movies 
(Rob and Waldfogel, 2007) to rates as high as 30% for music (Zentner, 2006). A typical 
estimate is a displacement rate of about 20%. One implication of these results is that 
developments other than file sharing must have had a profound impact on sales.”  

Another unexpected conclusion from the same paper is that “looking at aggregate output – 
the number of recordings, books, and movies produced every year – we see no evidence 

                                                 
41  Société des Auteurs, Compositeurs et Editeurs de Musique: the French collecting society managing the rights 

of authors, music composers and music publishers. 
42  Opinionway, (Jan. 23, 2011), Les Français et la Musique, Sacem. 
43  Quoted by Guillaume Main in his blog: www.statosphere.fr on sept. 30, 2009. 
44  In Traffic report: Online Piracy and Counterfeiting, by MarkMonitor, January 2011. MarkMonitor is transparent 

about its methodology and is careful not to draw unsustainable conclusions. 
45  Le Blond, Stevens;  Legout, Arnaud; Lefessant, Fabrice; Dabbous, Walid; Kaafar, Mohamed Ali, (April 27, 

2010), Spying the World from your Laptop, Identifying and Profiling Content Providers and Big Downloaders in 
BitTorrent, I.N.R.I.A, France, paper published in the Proceedings of the 3rd USENIX Workshop on Large-Scale 
Exploits and Emergent Threats (LEET’10) in San Jose, CA. 

46  Oberholzer-Gee, Felix (Harvard Business School) and Strumpf, Koleman (University of Kansas), (2009), File-
Sharing and Copyright, chapter in NBER book “Innovation Policy and the Economy”, Volume 10. Lerner, Josh 
and Stern, Scott, editors (p. 19 – 55), Conference held April 14, 2009, published in February 2010 by 
University of Chicago Press. © 2010 by the National Bureau of Economic Research. 
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that file sharing has discouraged the production of artistic works. (…) We do not yet have a 
full understanding of the mechanisms by which file sharing may have altered the incentives 
to produce entertainment. However in the industry with the largest purported impact – 
music – consumer access to recordings has vastly improved since the advent of file 
sharing. Since 2000, the number of recordings produced has more than doubled. In our 
view, this makes it difficult to argue that weaker copyright protection has had a negative 
impact on artists' incentives to be creative.” 

A third one, the more recent paper47 comes to a slightly different conclusion. The fact that 
file-sharing has a negative impact on the sale of recorded music, does not exclude positive 
aspects for file sharing, such as the sampling effect or the development of other music 
activities such as touring. In general, there is a negative effect, smaller than what is 
proclaimed by the industry, with large variations between countries. This paper also warns 
researchers that asking “how has file-sharing influenced the sale of music?” is much too 
wide for the presently available data. 

The difficulties with the basic data also show why studies purporting to show the total 
impact of piracy on the economy need to be considered very critically. They suffer also 
from other defects such as not considering the fact that piracy is not an outright loss for 
the economy of a country, but rather a reallocation of resource. Such studies are also 
lacking in the sense that they do not attempt to show the impact of piracy on a country’s 
economy in general. For example, they do not show where resources not spent on 
acquiring legitimate online entertainment products are reallocated within the economy. For 
example, if one takes the case of Europe, where Europe as whole has a negative 
intellectual property balance with the USA, piracy might be seen as actually increasing the 
welfare of European citizens48. 

One of the more controversial studies on the effects of file sharing was commissioned in 
2009 by the Dutch ministries of Education, Culture and Science, Economic Affairs and 
Justice49. Its conclusions were deeply disturbing to all parts of the debate, both for those 
that accuse file sharing of being the destroyer of culture and for those that exonerate it any 
role in the diminishing fortune of the cultural industries:   

"The research shows that the economic implications of file sharing for welfare in the 
Netherlands are strongly positive in the short and long terms. File sharing provides 
consumers with access to a broad range of cultural products, which typically raises welfare. 
Conversely, the practice is believed to result in a decline in sales of CDs, DVDs and 
games."   

 

Some basic notions regarding piracy: 

 Establishing accurate piracy levels has always been virtually impossible; 

 Establishing the relationship between sales of pirate products and the level of legitimate 
sales is problematical because: 

o It is well-established that sales of pirate products do not replace sales of 
legitimate products on a one for one basis; 

o The impact of piracy varies from market to market and from product to product. 

                                                 
47  Johansson, Daniel, (2011), Music Forever – Models for a New Music Industry, KTH University of Stokholm, not 

yet published. Daniel Johansson has presented a short summary on Netopia, Forskningsgenomgång, Fildening 
Skadar Musik Försaljning, http://www.netopia.se/2010/06/01/fildelning-skadar-musikforsaljningen/.  

48  See the Social Science Research Council, (March 2010), Opinion on the TERA/Bascap study Building a Digital 
Economy: the Importance of Saving Jobs ni the EU's Creative Industries, http://blogs.ssrc.org/datadrip/). 

49  TNO-rapport 34782 Ups and downs, Economic and cultural effects of file sharing on music, film and 
games, complemented by the main authors' article in COMMUNICATIONS & STRATEGIES, 77, 1st Q. 2010, p. 
35. van EIJK, Nico Legal, Economic and Cultural Aspects of File Sharingy, Institute for Information Law (IViR, 
University of Amsterdam), Joost POORT SEO Economic Research, Paul RUTTEN TNO & University of Leiden. 
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 Piracy can have beneficial effects by allowing consumers to experiment with new 
formats and distribution models; 

 The term of the market building benefit is, and must be, limited; 

 There is nothing to distinguish online piracy from traditional forms other than its 
democratisation (e.g. anyone can do it on both the supply and demand sides) and thus 
the scale; 

 Most consumers will acquire unauthorised content if (i) they want it (ii) it is free or 
virtually so (iii) they have little fear of being caught. This is compounded if the same 
content is not available legitimately. 

The music industry and the film and audiovisual (DVD) are confronted by the same looming 
issue: with the development of the connected world, the sale of physical objects is more or 
less quickly declining in favour of access to content; there is menace in the 
dematerialisation of content. The dominance of acquisition of the physical format, which 
has always been the major mode through which content has been monetised, is being 
questioned. So much questioned in fact that a recent essay on Huffington Post went as far 
as to claim that “media consumers never paid for content”, and “the consumer has always 
paid for the distribution of the content”50.  

Policy measures need to take into account these changes, and must be careful not to 
impede them, or worse, direct them into specific directions – whichever the conflicting 
demands of the different stakeholders: the setting of copyright rules, or of rules for use of 
copyright, should always strive to achieve the correct balance between the interests of 
creators and users.  

2.2.2.2. Who are the pirates? 

As described in chapters 2.1.1 and 2.2.2, piracy and pirates have many faces and many 
ways of acting. In the film and music industry, it is nevertheless important to distinguish 
the two big categories of pirates: 

 The pirates who are more or less organized to make money through promoting and/or 
facilitating the distribution of unauthorised copies for profit;  

 The other pirates who are downloading from illegal websites (music and cinema) music 
tracks and/or films and series for their own personal consumption.  

In this second category, one can find children, young people and adults who are not 
considering piracy as a way to do business but only to acquire for free (or at a cheaper 
price as many illegal platforms have subscription fees) the music they want to listen to or 
share with friends and the movie and series they want to watch and share. These kind of 
people know perfectly well what they are doing, especially when they all move from P2P to 
streaming explaining that “streaming is not forbidden” in the case of the implementation of 
the Hadopi Law in France for example. 

Most of them should not be considered as members of a mafia or bandits. Many of them 
are even paying for their illegal downloads and consumption (e.g. MegaUpload). Any 
system that wants to fight piracy and to limit its economic impact must stand on its own 
two feet. On the one hand, it is necessary to enforce the legislation and to fight organised 
piracy. On the other hand, it is necessary to provide for an individual pirate the facility to 
pay to the rights holders the money they are paying to the pirate service. Such a situation 
case must be addressed through two means:  

 The making of legitimate and attractive commercial offers as it is done today by music 
and film industry (e.g. VoD platforms, iTunes, etc.); 

                                                 
50  McLaughlin, Mark, (March 22, 2010), Audiences Don't Pay for Content, McLaughlin Strategy, Huffington Post. 

McLaughlin Strategy is a consultancy, and Mr McLaughlin earlier was VP Audience Strategies at Yahoo. 
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 The possibility of a voluntary subscription to a content flat-rate or similar system which 
will enable the consumer to cover two important fields of non commercial use: legal file 
downloading of authorised works from legal services and P2P. 

2.3.  Analysis of the main legal measures and mechanisms against 
piracy 

 
KEY FINDINGS 

 
Many different legislative have been adopted by different Governments to deal with online 
piracy. 
 
Rights holders have lobbied successfully for the introduction of graduated response laws in 
a number of jurisdictions around the world: Taiwan, France (Hadopi law) UK (Digital 
Economy Act), South Korea and New Zealand. 
 
Other legislative paths are being followed, for example in Italy where the government 
criminalised violation of copyright by making available protected works on computer 
networks without permission (decreto Urbani) and in Spain (Sinde Law) where 
intermediaries are targeted rather than users. 
 
As most of these measures are recent, it is still too early to conclude whether one approach 
is better than the other. 
 

One can distinguish three phases in the legal battle against online infringement and the 
(slow) implementation of specific legal measures: 

 A first phase of civil proceedings against infringers, with the request for high 
compensation or punitive damages, which were often perceived as disproportionate 
and led to bad publicity. The cost for rights holders of such litigation being high, due 
to the intrinsic expenses of legal action and the huge number of cases, led to the 
next phase; 

 A second phase, dominated by the determined lobbying of the music industry, to 
introduce into legislation a simplified and speedier process, based on three strikes 
rule51 or on the use of graduated response, both as a dissuasive measure and a 
sanction. This approach does not preclude civil action for injunctive relief and 
damages in the more important cases; 

 A more recent phase, which without abandoning the push for graduated response, 
seems to concentrate its efforts, mainly under the guidance of the movie industry, 
on introducing a “responsibility regime” for Internet intermediaries, or at least to 
obtain the legal instruments to ensure their collaboration to take down or block non 
complying sites. This newer action extends towards other intermediaries such as 
payment processors, advertisers, etc. to stop them from working with entities that 
are identified as helping or profiting from infringement. 

 

                                                 
51  The “three strikes rules” or “the three steps test” sets three cumulative conditions for an exception to 

copyright to be acceptable under national legislations: 
1- It must be limited to a special case; 
2- It must not conflict with the normal exploitation of works; 
3- It must not unreasonably prejudice the legitimate interest of authors. 
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2.3.1. Graduated Response 

Graduated response52 is the expression which is commonly and currently used to describe 
the kind of legislative approach that many rights holders advocate to deal with online 
piracy. The expression is, just like the notion of piracy, far from new. Here is how the 
concept was described in a 1972 article assessing its effectiveness in the context of military 
operations in Vietnam: "The basic idea of graduated response is that the amount of force 
used to respond to aggression should be proportionate and responsive to that employed in 
the attack. The measured use of force is viewed as providing more time and more 
opportunities to avoid escalation to wider warfare not necessarily desired by either side. 
The concept, as General Maxwell D. Taylor set it forth in his 1967 book, Responsibility and 
Response, stressed the measured application of force that will coerce or convince the 
enemy that negotiations are desirable". On this basis, graduated response is perceived to 
be more educative than a straight forward three strikes practice. 
 
The expression and, to a degree, the concept have been co-opted by rights holders in 
proposing ways to wean consumers off their apparent dependence on unauthorised use of 
music files and to persuade them of the need to seek out legitimate alternatives. 
 

2.3.1.1. The case of Taiwan 

Rights holders have lobbied successfully for the introduction of graduated response laws in 
a number of jurisdictions around the world. Taiwan, in the 2009 update of its copyright law, 
introduced among other measures, a three strikes provision (at the time also called the 
anti-P2P amendment) through a limitation on the safe haven provision for ISPs. 
 
Article 90 quinquies of the Copyright Act of 200953 states: 
 
“An Internet service provider shall be entitled to the application of Article 90 sexies to 
Article 90 novies54 regarding the limitation on liability only if the service provider— 
1. by contract, electronic transmission, automatic detective system or other means, informs 
users of its copyright or plate right protection policy, and takes concrete action to 
implement it; and 
2. by contract, electronic transmission, automatic detective system or other means, informs 
users that in the event of repeat alleged infringements up to three times the service 
provider shall terminate the service in whole or in part; and 
3. publicly announces information regarding its contact window for receipt of notification 
documents; 
4. accommodates and implements the technical measure described in paragraph 3. 
 
A connection service provider who, after receiving notification by a copyright holder or plate 
rights holder of an alleged infringement by a user, has forwarded the notification to that 
particular user by electronic mail is deemed to have met the requirement in the preceding 
paragraph, subparagraph 1.” 
 
This text answers the request of rights holders in that it allows: 
- An automated information of Internet service providers of detected infringements; 
- An automated information of the alleged infringer; 
- An automated disconnection of repeat infringers. 
 

                                                 
52  The approach has also been commonly referred to as “three strikes” legislation but this is not favoured by 

rights holders. The expression does suggest a connection with mandatory long term incarceration in a number 
of states in the US. 

53  Available (in English) on the site of the Intellectual Property Office, Ministry of Economic Affairs, R.O.C. - 
http://www.tipo.gov.tw/en/index.aspx  

54  the safe heaven provision. 
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However this quasi automatic disconnection or punishment – and as such cheap and fast to 
implement -, based on the sole declaration of right holders, raises some issues of due 
process that other legislations have tried to address. 

  

2.3.1.2. The case of South Korea 

In the year 2009, South Korea sought to address some of those issues. The Copyright Act 
of 2009 gives the possibility to limit the liabilities of Internet intermediaries if they 
collaborate in removing or in stopping the transmission of identified infringing content. 
However, under the Enforcement Decree55, there is an initial procedure that involves the 
Culture Ministry and the Korean Communications Commission before orders can be made to 
take down content or to warn an infringer and ultimately close his Internet account. 
 
During the first year of operation (i.e. until July 2010), there were only 32 000 warning 
issued and 31 suspension of user accounts ordered56, in a country which was considered to 
have some of highest piracy rates in the world. However the music industry considers this 
to be a success that saved the Korean music industry, even though data indicate that a 
revival was already underway before the passage of the new Copyright Act57.  
 

2.3.1.3. The case of New Zealand 

In New Zealand, the Government introduced into Parliament a bill called the Copyright 
(Infringing File Sharing) Amendment Bill on 23rd February 2010. It was given its first 
reading on 22n April 2010 and was referred to the Commerce Committee on 17th June 
2010. The Committee reported with recommended amendments to the bill on 3rd November 
2010. The bill became law in April 2011 but is not yet in force. 
 
The provisions it introduces are summarised in the new Section 122B: 
 

 “Overview of infringing file sharing regime 
o (1) Sections 122A to 122R provide rights owners with a special regime for 

taking enforcement action against people who infringe copyright through file 
sharing. 
(2) The regime provides that, at the instigation of rights owners, IPAPs58 
must issue infringement notices to alleged infringers. 
(3) The 3 kinds of infringement notices, in the order in which they are given, 
are a detection notice, a warning notice, and an enforcement notice.  
(4) After an enforcement notice is issued to an alleged infringer, the rights 
owner may take enforcement action by seeking the following orders against 
the alleged infringer: 

 (a) an order from the Tribunal for a sum of up to $15,000: 
 (b) an order from a District Court requiring the IPAP to suspend the 

account holder's Internet account for up to 6 months. 
(5) Time limits apply to all stages of the regime. 
(6) This section is by way of explanation only. If any provision is inconsistent 
with it, the other provision prevails. 

 
Although the New Zealand law has some resemblance to the Digital Economy Act in the UK, 
it is much less circumspect in its approach. (Some might argue it bears the hallmarks of US 
trade pressure). 
 
                                                 
55  The Copyright Decree and the Enforcement decree are available in English at 

www.wipo.int/wipolex/en/profile.jsp?code=KR  
56  See Heesob’s IP blog at www.hurips.blogspot.com   
57  See The Economist, Repelling the attack, South Korea’s music industry succeeds in fending off pirates, Apr 

22nd 2010. 
58  IPAP stands for Internet Protocol Address provider, essentially an Internet service provider. 
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In assessing current graduated response law initiatives, there are a number of key issues 
common to all jurisdictions that need to be assessed: 
 

 What are the circumstances that trigger action under the graduated response law? 
 Is, and if so, how is the identity of an alleged file sharing infringer disclosed to the 

rights holder? 
 What is the process for determining whether an act of infringement has actually 

occurred? 
 What is the due process leading to the imposition of sanctions under the graduated 

response law? 
 What safeguards are there for alleged infringers and against abuse of the system? 

 
The legislation in New Zealand, as it stands at present, gives cause for concern in a number 
of areas. 
 
First, unlike in the UK, there is no specific period for exploring the impact of the notice 
mechanism before it becomes possible to suspend a user’s internet service. In the UK by 
contrast, before technical measures can be introduced at least one year’s assessment of 
the notification process has to occur. Suspension orders can be made in New Zealand as 
soon as the appropriate order in Council, based on a Ministerial decision has been made.  
 
Second, where the remedy sought is a payment to a rights holder, it is for the Copyright 
Tribunal to determine in the first instance whether an infringement has occurred. 
Additionally, except with the leave of the Tribunal the alleged infringer may not be 
represented before the tribunal by a lawyer. An alleged infringer can appeal decision of the 
Tribunal to the High Court on a question of law. Some would argue therefore that the new 
process constitutes in effect a reversal of the burden of proof. 
 

2.3.1.4. The case of France and its «Hadopi Law»  

The Loi n° 2009-669 du 12 juin 2009 favorisant la Diffusion et la Protection de la création 
sur Internet complemented by the Loi n° 2009-1311 du 28 octobre 2009, introduced 
graduated response as a tool against online copyright infringements and created the Haute 
Autorité pour la diffusion des œuvres et la protection des droits sur internet (Hadopi).   

The Hadopi has three missions: 

 To encourage the development of legal offers, and to evaluate legal and infringing uses 
online; 

 To protect content from online infringement; 

 To regulate and to monitor technical measures for the protection and the identification 
of copyright protected content. 

Hadopi is to publish every year statistics regarding the legal and illegal uses of content 
online. This was done through the publication of poll at the beginning of the year59, with a 
second wave presented on May 18th 2011. It shall also set up a portal linking to legal offers 
that are to receive a certification mark (“label”); the procedure for this has just begun. 

Hadopi is to assess experiments in the area of content recognition and filtering, and to 
adjudicate on their efficiency. It will identify and study the technologies facilitating 
infringing use of protected content. It is important to note that Hadopi is not limited to the 
surveillance of P2P networks, but can deal with all infringing uses. Where possible it will 
propose technical measures to prevent such infringing uses, and publish a list of approved 
anti-infringement technologies.  
                                                 
59  Hadopi, biens culturels et usages d’internet : pratiques et perceptions des internautes franc�ais, presented 

Jan 23, 2011. Often unfairly criticized, the poll has however the weakness as a measurement tool of piracy, to 
be based only on self declarations. At the moment there is no evaluation of changes in the economic impact of 
online infringements on the content markets. 
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A for infringing uses, the law created an obligation for the subscriber of an access contract 
to the Internet to ensure that such access is not used for infringing copyright (this is to 
avoid the difficulty in identifying the person really responsible of the infringement). The law 
also introduced the graduated response procedure, where a suspected infringer first 
receives an email, after a suspected infringement has been detected by a recognised rights 
holders' organisation; the second step in the case of a repeat infringement within six 
months, is the obligation, via registered mail, for the subscriber to implement an access 
control technology; the third step is the disconnection for up to one year in the case of a 
repeat infringement within one year, and the non-use of the access control technology. 
Even though a “light touch” judicial procedure is foreseen (as for traffic offences) the 
subscriber has the possibility at every step to open recourse. Costs are to be born mostly 
by the ISPs60, except for the budget of the Hadopi itself. This is being contested by some 
ISPs. ISP costs have been estimated at 70 to 100 million Euros for the first three years61. 
In the case of disconnection, the subscriber must continue to pay the ISP for his 
subscription for the duration. 

It is important to note that the subscriber, however, is not automatically considered 
responsible for the copyright infringement, which can be prosecuted independently.  

Recognised organisations (the collecting societies) have given a mandate to a private 
company (Trident Media Guard) to collect information on infringing downloads of protected 
works on P2P networks. However, the number of titles is limited to 10,000 songs (5,000 
recent, 5,000 evergreens), and to only 100 titles for cinema and audio-visual works 
(selection based on the success of the works): this will only protect the more commercially 
valuable works (or maybe, in this case, products). The lists are regularly updated. 

The Hadopi started in October 2010 to send out letters to suspected infringers. By the end 
of December 70,000 letters62 had been sent out (first step procedure), but the Hadopi 
requests that time be given to judge results. 

Second step letters started to be sent out in January 2011, but no disconnection has been 
requested so far.  

A new63 functional specification for the technical means to secure Internet was published by 
the Hadopi on April 20th, 2011, with a request for comments until May 24th, 201164. The 
specification seems to introduce a near mandatory security policy management for 
domestic Internet access, with the possibility to use both black and white lists65 and to log 
the characteristics of each and every Internet connection. Some form of local deep packet 
inspection (DPI) at the user premises, which could be administered by the service provider, 
is under consideration.     

With regard to the development of legal offers, the Hadopi supported the creation of a 
subsidised Music Card for access to legal offers, which does not seem to have been very 
successful. On June 06, 2011, the Hadopi presented a list of the first PUR66 websites, i.e. 
17 websites that offer legal content and as such are recognised by the Hadopi.  

So far, rights holders have refused to endorse the proposals set out at the end of 2010 by 
the independent Hoog mission67 to help speed up the development of legal music offers.  

                                                 
60  Internet Service Providers. 
61  Numbers quoted in OCDE document DSTI/ICCP(2010)11. 
62  100,000 requests for identification had been sent out to ISPs by the same date, against 70,000 infringements 

signaled every day by RHs. See le Figaro, L'Hadopi va envoyer les 2ème lettres, Jan. 12Th, 2011. Hadopi's 
objective is 10 000 recommendations a day. 

63  A first, limited circulation, version had to be sent out in July 2010.  
64  Available from the Hadopi site, http://hadopi.fr/actualites/agenda/seconde-consultation-specifications-

fonctionnelles.html.  
65  e.g. forbidden sites or authorised sites. 
66  www.pur.fr. 
67  Emmanuel Hoog, CEO of the French Press Agency “AFP” has been mandated at the beginning of 2010 by the 

French Government the mission to lead a discussion on the implementation of a neighboring rights collective 
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2.3.1.5. The case of the United Kingdom 

The second European graduated response law was passed in the United Kingdom in 2010; 
it came into force on 8th June 2010. 

The basic approach of the Digital Economy Act 2010 is comprised of a variety of 
components: 

 There is a procedure for ISPs to notify suspected infringers of possible infringement 
(once alerted by rights holders) and the consequences: the initial obligations; 

 Rights holders can require from ISPs lists of infringement notifications. Where they 
identify relevant subscribers (e.g. subscribers who have exceeded the threshold for 
infringement notifications), they can apply to court to obtain an order requiring the ISP 
to reveal the identity of the relevant subscriber in question; 

 Rights holders can bring actions for copyright infringement in the normal way against 
identified subscribers; 

 The initial obligations have to be incorporated in a code of practice (the initial 
obligations code) either approved or established by Ofcom, the regulator; 

 Ofcom has to monitor and report on the impact of the notification procedure on online 
infringing activities; 

 After a period of not less than 12 months from the introduction of the notification 
procedure, and based on the report from the regulator, the Secretary of State may 
require an Internet service provider to introduce certain technical measures limiting 
users ability to infringe copyright online. These are referred to as the technical 
obligations; 

 The technical obligations have to be incorporated in a code made by Ofcom and known 
as the “Technical Obligations Code”; 

 An extensive appeals mechanism; 
 The possibility of introducing measures aimed at blocking access to certain internet 

destinations. 

It is difficult to draw firm conclusions about the provisions of the Digital Economy Act in the 
absence of the initial obligations and technical obligations code(s). Other unknowns at this 
point in time include the basis upon which Ofcom will determine whether the technical 
obligations should be introduced and what form those obligations if any should take. 

It is not even known at this stage how many notifications of alleged infringement have to 
be sent to a subscriber before they become a relevant subscriber and subject to the 
provisions of the initial and technical obligations. 

What is clear however is that in effect the impact of the initial obligations is simply to make 
it easier for rights holders to identify repeat alleged infringers: action by the rights holder 
still has to follow established process for copyright infringement. 

In short, while different interests – rights holders, ISPs, consumers – argue about the 
possibilities of the legislation, the specific measures remain to be fully defined. What is not 
clear is whether the controversy surrounding the legislation will allow, at least in the short 
term, the definition of the necessary provisions, particularly with regard to the technical 
obligations. 

2.3.1.6. The case of Italy  

Decreto Urbani and Delibera Agcom 

In 2005, Italy criminalised violations of copyright that consist of the unauthorised making 
available of protected works on computer networks, through the so called 'Decreto Urbani' 
(Legge 43/2005, modifying the Legge 633/1941 on Author's Right). The Decreto Urbani 
specifies that any violation constitutes a penal offence, punishable with a fine from 51 to 
2065 euros, and applies to P2P networks and uploads to direct download linking sites such 
                                                                                                                                                            

management (perceived by producers and artists) on the Internet.  The Hoog Mission’s report can be read at: 
http://www.pcinpact.com/media/hoog101210.doc.   
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as MegaUpload. It must also be remembered that the Italian Constitution makes an 
obligation for the judiciary to initiate prosecution if it is informed of an offence. 

The Italian situation shows that simply increasing penalties or criminalising online 
infringements does not necessarily produce results: the nature of proof in a penal 
procedure needs to be respected and leads to an extremely heavy and costly process for all 
involved. The result in Italy is that in most cases no one wants to hear about the 
infringements committed on a small scale by individuals, even though rights holders daily 
continue to identify potential infringements. Shifting enforcement costs to the collectivity, 
by criminalising (numerous, but minimal) infringements, is simply not a solution: the State 
cannot afford the costs of prosecuting those criminal cases. 

Recently68, the Agcom (the telecoms and communications regulatory authority) has 
proposed and opened for consultation, a text that would allow it to demand that ISPs block, 
on a simple administrative decision, access to any Italian site involved in copyright 
infringement or facilitating such infringement. These sites would only be subject to notice 
and take down (The Agcom also proposed accompanying measures, such as the reduction 
in “windows” (for film distribution, the removal of barriers to the development of legal 
offers, and a support for extended collective licensing solutions. 

Following the end of the consultation period, Agcom has announced that it will publish a 
revised text, for further consultation. It should be noted that the current proposal raises 
many questions not only about the difference of treatment between Italian and non-Italian 
sites, but also on the absence of judicial review, the risks to freedom of expression and 
doubts about the proportionality of the measure. 

2.3.2 Focus on intermediaries 

The extreme difficulty in combining a speedy and cheap implementation of graduated 
response with all the necessary protections for basic freedom and the right to due process 
(the complexity of the French legislation is a witness to this) – not forgetting some doubts 
about the actual effectiveness of the procedure – has led to a change of focus for the 
efforts of rights holders. Without abandoning demands for the graduated response system, 
it seems that lately the main push has been on reducing the safe haven provision for those 
intermediaries that profit from infringing uses by abusing of legal provisions protecting 
legitimate ones, or by locating themselves outside the immediate territorial jurisdiction. 

2.3.2.1. The case of Spain and its Ley Sinde 

The Law on Sustainable Economy, adopted on February 15th, 2011, includes what is called 
"the Sinde law" on the prosecution of copyright violations on the Internet. It is in fact a 
slightly modified version of what was initially proposed.  

The law creates a mechanism for a "notice and take down" procedure, with the possibility 
for the suspected infringer to contest the decision. An ad hoc commission for intellectual 
property may order the removal of the material, but this order only becomes valid after 
judicial review.  

This Commission may also order an information society services provider to reveal the 
details of an infringer, or to order the end of the provision of the service, but again the 
order becomes effective only after its validation by a judge.  

The law definitely sets up a fast track procedure, subject to judicial control and review, to 
close down information society services or to remove content that infringes intellectual 

                                                 
68  Delibera 668/10/CONS. 
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property rights provided that the provider, directly or indirectly, acts with an intent to 
profit, or is causing or will cause an economic harm69.  

The law does not introduce any general surveillance obligation, but is without prejudice to 
other remedies (civil, penal or administrative) available to rights holders.  

Contrary to the French Hadopi Law or the UK Digital Economy Act, there is no specific 
provision concerning the end user - the focus is more on having the necessary regulatory 
tools to be able to find and stop service providers that facilitate copyright infringement, 
directly or indirectly, even if web-pages of individual consumers can also be taken down. 

2.3.3. Evolution and prognosis 

As seen, until recently, the main effort of rights holders – specifically the music industry - 
has been to introduce into national laws stronger measures against the individual users. 
This of course has been met with resistance, as it raises some very serious issues about 
privacy, proportionality and basic freedoms. 

The more recent legislative initiatives, such as the Spanish one or the new Italian 
proposal70, seem to be focused more on taking action against the intermediaries (sites, 
hosters, access providers) that support or do not act speedily enough against identified 
infringements. The recent adoption, in the relevant US Senate committees, of two bill 
proposals (the Protect IP Act and the Commercial Felony Streaming Act) goes in the same 
direction. Those proposals mirror the direct actions taken by industry to reduce the 
financial incentives for providing technical support to infringing activities: as an example, 
the advertising agency GroupM71 published on June 8th, 2011 a list of over 2 000 sites 
which would no longer be eligible to receive advertising from the accounts managed by the 
agency, as a consequence of their suspected involvement in aiding and abetting 
infringement. 

It should be noted, however, that when strong anti-end user legislation already exists, the 
move towards more anti-intermediaries legislation does not lead to a rescinding of previous 
measures – and as such, the basic questions remain. 

The critical issue for all rights holders affected by online piracy is whether these laws work. 
Will they help create the conditions (e.g. the required reduction in unauthorised use) on a 
sustainable basis so that legitimate digital service models can develop? 

The recording industry expresses the intent behind the new laws thus: 

 Online piracy involves infringement of copyrights: the objective of graduated 
response laws is to provide a realistic basis for the enforcement of established 
rights; 

 It is only if those rights are respected, if necessary via the new procedures, that 
progress can be made in developing viable digital markets; 

                                                 
69  "siempre que el prestador, directa o indirectamente, actúe con ánimo de lucro o haba causado o sea 

susceptible di causar un daño patrimonial." Ley de Economía Sostenible, Disposición final cuadragésima 
cuarta, Cuatro, Art. 158, 4, § 2. 

70  One can also note the recent announcement of a new Dutch law proposal or the bi-partisan vote in the US 
Senate Judiciary Committee of the Protect IP Act. The main provisions of this Act include:  
 A specific definition of an Internet site dedicated to infringing activities; 
 Authorization for the Attorney General to serve an issued court order on a search engine, in addition to 

payment processors, advertising networks and Internet service providers; 
 Authorization for both the Attorney General and rights holders to bring actions against online infringers 

operating an internet site or domain where the site is dedicated to infringing activities, but with remedies 
limited to eliminating the financial viability of the site, not blocking access; 

 Requirement of plaintiffs to attempt to bring an action against the owner or registrant of the domain 
name used to access an Internet site dedicated to infringing activities before bringing an action against 
the domain name itself.    

71  Part of WPP, the top worldwide advertising group. 
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 Forms of unauthorised use online are evolving constantly. At present, some declines 
in P2P networks are apparent while use of cyber locker and Usenet72 groups is 
growing. There needs to be a consistent basis for responding. 

Some rights holders are sceptical of the procedures and question whether they will have 
either deterrent or punitive effect. The recording industry points to data suggesting that 
some laws – for example, in South Korea – are having a positive effect on the scale of 
online piracy. It underlines however that the laws are new and practice is yet still 
developing. 

It should also be noted that there are as yet little or no data to support the arguments 
advanced by opponents of the laws in terms of breaches of civil liberties. 

2.3.4. Measures implemented at EU level  

The 2001 Copyright Directive73 harmonised copyright protection in Europe and in its article 
8 mandated Member States to implement sanctions and remedies74 in case of violation of 
the exclusive rights of rights holders: this guaranteed that through the national 
transpositions, copyright infringement, that in some cases had been treated as a victimless 
offence, finally received due attention everywhere. In principle, anyone who contributes 
directly or indirectly to the violation of an exclusive right may be liable for copyright 
infringement75, even though the e-Commerce Directive somewhat limits the obligations 
that can be imposed on Internet intermediaries to fight copyright infringements. 

The case law shows that courts are increasingly requesting that intermediaries exercise due 
care against repeat offences, once a first infringement has been signalled, e.g. through 
filtering to prevent re-upload on hosting sites, linking to infringing content, etc. The well 
known The Pirate Bay case in Sweden in 2009 was conducted under the normal rules of 
copyright protection.   

Prosecuting infringing end users, of course, raises different issues of expediency and cost. 
This was in part addressed in 2004 by the IPRED76, which unifies and expedites the means 
available to rights holders to introduce civil causes — though it only covers infringements 
committed for commercial purposes or which cause significant harm to the rights holder. 

The transposition of IPRED in Sweden, which gave copyright holders the right to obtain the 
name and address of alleged copyright infringers from ISPs, is considered to be a success 
in the fight against copyright infringements, including by the end consumers — but also 
because it was complemented by the introduction of consumer friendly services such as 
Spotify: as Per Sundin, managing director of Universal Music Sweden comments “The 
introduction of IPRED sent a message that was loud and clear to all Swedes, who then 

                                                 
72  http://www.wired.com/entertainment/music/news/2005/05/67588  
73  Directive 200/29/CE of the European Parliament and the Council of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the Information Society. 
74  “1.  Member States shall provide appropriate sanctions and remedies in respect of infringements of the rights 

and obligations set out in this Directive and shall take all the measures necessary to ensure that those 
sanctions and remedies are applied. The sanctions thus provided for shall be effective, proportionate and 
dissuasive. 
2.  Each Member State shall take the measures necessary to ensure that rights holders whose interests are 
affected by an infringing activity carried out on its territory can bring an action for damages and/or apply for 
an injunction and, where appropriate, for the seizure of infringing material as well as of devices, products or 
components referred to in Article 6(2). 
3.  Member States shall ensure that rights holders are in a position to apply for an injunction against 
intermediaries whose services are used by a third party to infringe a copyright or related right”. 

75  As noted by Christina Angelopoulos in Filtering the Internet for Copyrighted Content in Europe, IRIS Plus, 
legal observations of the European Audiovisual Observatory, 2009-4. 

76  Directive 2004/48/EC of the European Parliament and the Council of 29 April 2004 on the enforcement of 
intellectual property rights. 
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looked for something else that was consumer-friendly. They found Spotify, and as a result 
the service moved people from illegal downloading”77. 

Under the pressure of rights holders, some European countries are pressing for penal 
procedures or graduated response procedures. There are all in their very initial phase, so it 
is impossible to measure their effectiveness. The only clear conclusion is that in Italy, 
criminalising infringing downloads without any accompanying measure such as the creation 
of enticing legal offers, had no observable effect. 

                                                 
77  Quoted in IFPI, Digital Music Report 2011. There are some signs that illegal downloading is growing again in 

Sweden, but it must also be noted that no new services with the impact of Spotify have been offered to the 
consumers. 
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3. KEY CONSIDERATIONS FOR A CONTENT FLAT-RATE 

3.1.  Key considerations for the cultural industries 
 

KEY FINDINGS 
 
The multiplicity of stakeholders characterises the digital world in both the audiovisual and 
music sectors, and makes any quest for consensus very challenging.  
 
The multiplicity of possible distribution modes has significantly increased the number of 
stakeholders - from originators to aggregators. At the same time, telecom operators and 
device manufacturers have developed important market integration and penetration 
strategies.  
 
If content is more than ever king, with production, distribution and catalogue control, the 
traditional value chain is accommodating new actors who compete in value sharing.  
 
On top of these traditional professionals, consumers are today, through fan subbing, P2P, 
exchanges in social networks and streaming directly impacting exploitation strategies in 
each category of rights, exploitation channels and territories.  
 
The creation of any content flat rate must take these divergent interests into account. 
 
Industry support for a content flat-rate system does not exist. 
 

Any discussion of a content flat-rate system is bound to created misunderstandings – and 
as a consequence, posturing – even though everyone recognises that the present situation 
is unacceptable, and that some form of evolution of the copyright framework (including 
copyright policing) is necessary. 

There is some obvious common ground in the diagnosis of the present situation: 
digitalisation has profoundly disrupted the market for cultural goods and services – and 
there is no way to put the genie back into the bottle. Furthermore, there should be a way 
to profit from the new possibilities of the digital world – both with new ways to monetise 
cultural productions and the possibility of developing new forms of creativity and social 
exchanges, with many variants in between. 

There is however no agreement as to the way forward: the main reason is probably that 
every stakeholder has a different view of what is required - both from the point of view of 
the goals to reach as well as from the point of view of the mechanisms needed to get there. 
Too often both goals and mechanisms are defined in negative terms, simply restating what 
the relevant stakeholders do not want. 

Society is clearly confronted with a political process, where it takes time to create the 
necessary convergences and compromises and to get stakeholders to accept that they will 
not always get all they wish. In matters of copyright, those processes are known to take a 
long time.  

Sometimes, timely intervention by political bodies and democratic representation can speed 
up the process: they can and should set the relevant priorities, and are able (and entitled) 
to intervene when there is failure by market players and stakeholders to reach agreement – 
but they also should be wary that there is no obvious complete and perfect solution and 
that the world is presently confronted with a fast changing technical and social 
environment. This also means that today’s solution is highly susceptible to unintended 
consequences and runs the risk of becoming tomorrow’s stumbling block?  
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In the light of this, stakeholders, from citizens to Internet intermediaries, from authors to 
publishers vie for the attention of the legislator, all with their particular claims. 

3.3.1. The citizen 
The citizen claims certain rights, for example those expressed in the European Convention 
on Human Rights, which guarantee privacy (including for correspondence), freedom of 
expression and due process. The claim also includes the right to access the Internet (this 
has been incorporated into the new article 3a of the Framework Directive78) – and to make 
use of the new possibilities the Internet offers for accessing, creating and sharing content, 
cultural or otherwise. 

The citizen also has certain obligations such as respect for the law and the rights of others.   

The citizen also has aspirations such as being able to engage in the activities made possible 
by an Internet connected world, where the separation between creator and spectator is no 
longer always so clear and where exchanges not only between family and friends but also 
with unknown third parties, is part of a new way to communicate and to socialise. 
The citizen also expects to be empowered to respect the law, to have the full benefit of the 
granted rights, and to benefit from the opportunities offered by technological development, 
the radical changes it introduces – all at the same time. Formal rights must also remain of 
real substance, allowing a broad fulfilment of expectations79. “Laws regulating intellectual 
property must serve as means for achieving creative, social and economic ends and not as 
ends in themselves80”. 

3.3.2. The consumer 
The consumer – who is also a citizen – needs simple, clear and fair conditions to be able to 
pursue her expectations. It is worth mentioning that copyright law only recognises the 
concept of “the public” and draws no distinction between a citizen and a consumer. 

Consumers want easy access, as and when they see fit, to an unlimited content resources 
(not limited to and concentrated on a few commercially important titles), unobstructed by 
DRM or burdensome restrictions depending on the catalogue81. As the SABIP notes in a 
recent report82, “If the digital revolution has shown us anything it is that consumers have 
grown accustomed to increasing levels of personal control – over when, how, and where 
they consume types of content”. Where must surely nowadays mean anywhere in the 
world.  

The recognition of the importance of consumer participation in the creation and 
dissemination of knowledge by introducing a new exception for the non-commercial use of 
creative, transformative and derivative works83 is also a significant proposition.  

Consumers are or should be aware that copyrighted works are traded commodities and that 
the normal rules of trade in a market economy should apply. In the same way they know or 
should be deemed to know that seeking to access or use copyrighted works without 
authorisation constitutes an infringement of rights and that their unauthorised reproduction 

                                                 
78  Directive 2002/21/EC on a common regulatory framework for electronic communications networks and 

services, as amended by DIRECTIVE 2009/140/EC of the European Parliament and of the Council of 
 November 25, 2009. 

79  This point has been stressed, amongst others, by la Quadrature du Net, on Januray 2010, in its response to 
the Commission consultation on Creative Content: “major changes in copyright law have been introduced at 
the expense of the public's rights. This evolution, by systematically discouraging the circulation and re-
utilization of creative content, has hindered the advent of the knowledge economy, which is one of Europe's 
most important public-policy goal since the adoption of the Lisbon Strategy in 2000”. 

80  Adelphi, (13 October 2005), Adelphi Charter on creativity, innovation and intellectual property, London. 
81  UFC-Que Choisir's, (January 2010), Answer to the Commission's reflection document Creative Content in a 

European Digital Single Market.  
82  Sabip, (May 2009), Copycats? Digital consumers in the online age, A CIBER report for the Strategy Advisory 

Board on Intellectual Property», UK. 
83  BEUC, (March 21st, 2011), Intellectual Property Rights Strategy: How to make IPRs Work for Both Creators & 

Consumers, Brussels.  
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and distribution must still be subject to infringement proceedings84. They are also mindful 
that however that while an author should be able to make the initial decision as to when to 
publish his work, the monopoly granted for the exploitation of the work is of a limited term 
and that even during that term some uses are excepted from the scope of the author's 
control. 

3.3.3. The composers, performers and authors 
This group encompasses a diversity of positions, so it is necessary to distinguish at least 
three main groups: the big names of music, the large majority of music creators who do 
not make a living from records (and from music in general), and the film authors. Even in 
those groups there are wide divergences. There is not even full agreement on the necessity 
to monetise non-market exchanges, even though there seems to be a general agreement 
on the necessity that ISPs pay something. 

In music, established creators tend to adopt the same position as the record industry: but 
whatever their dislike of piracy, they show greater reluctance to sue their fans. Some major 
acts, having grown out of a major label relationship (e.g. Radiohead) have tried to find new 
ways to financially relate to the people of the Internet (with, it has to be said, no clear 
result).  

Less established artists, and up and coming younger ones, are more in favour of embracing 
the ways of the Internet, and securing some income through some form of content flat-rate 
system. They are the vast majority of authors/creators and for them the role of collecting 
societies or more precisely collective rights management organisations (CRMOs) is 
fundamental as they are considered more likely to fairly distribute revenues. They are also 
interested in the social role of the CRMOs, e.g. revenue distribution should not be solely 
based on downloads or usage, but should take into account the needs of less well-known 
authors, including through the commissioning of serious works or new works from young 
and unknown authors.       

Film makers are more cautious and generally closer to producers and wary of any 
mandatory licensing scheme, not only because the normal working procedure is to transfer 
the exclusive rights (the right to authorise the different uses) and all economic rights to the 
producer. But they are also interested in maintaining a continued and independent (from 
the producer) right to remuneration, which usually means some form of collective licensing.  

Some collecting societies of authors and/or creators usually support some form of content 
flat-rate system being imposed on ISPs, either as a form of compensation for piracy, or as 
a levy, as fair compensation for an exemption or as some other form of royalty for 
licensing, mandatory or not. This compensation should be earned as a complement to the 
normal licensing to sites, etc. Even STIM85, which is promoting an extended collective 
licensing for downloading, does not include uploading in its proposal. It should not be 
established as a substitute to avoid the destruction of the value of content (“free” very 
quickly risks to be equated with “of no value”). However there is no agreement that this 
content flat-rate system should grant access to the full music and audiovisual repertoires.  

3.3.4. Content industries (music, cinema, TV producers, broadcasters) 
The producers (whether of music, film or audiovisual works) tend to be wary of collective 
licensing agreements or obligations. Pan-European licensing represents a further threat 
(more for film and audiovisual content than for music), as it would limit the possibility of 
securing multiple partners contributing to the pre funding of works. They oppose so-called 
alternative systems of remuneration (e.g. paid for by ISPs) as a basis for authorising the 
mass reproduction and dissemination of protected works. Such proposals are considered 

                                                 
84  See UFC-Que Choisir, op. cit. 
85  Svenska Tonsättares Internationella Musikbyrå,  the collecting society for songwriters, composers and music 

publishers of Sweden. 
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inappropriate and unworkable for legal, commercial and practical reasons86. And they 
challenge the fairness of any system based on a flat rate system that would apply to all 
Internet subscribers, whether they use content or not, and regardless of how much they 
use. They also point out that a content flat-rate system could never achieve a level of 
remuneration that comes anywhere near matching the directly licensed value of content. 

Film and audiovisual producers already have in their hands all the relevant rights, so it is 
understandable that their position is that they can license any necessary rights: there is no 
rights thickets that could make collective licensing necessary, and as the MPAA87 says, they 
are “opposed to any form of expropriation of exclusive rights since doing so would not only 
risk wiping out legal services (… but) also amputate a growing financing source from the 
tool-box available to European film producers”. 

Broadcasters are also cautious, more so the commercial ones than the public service ones. 
For commercial broadcasters, the issue of exclusivity remains paramount, which means 
that any form of rights acquisition, should remain contractual. Collective management, with 
its specific obligations, is not compatible with this exclusivity principle, and risks 
downgrading the exclusive rights into rights for remuneration. In their view, this would 
seriously affect the value chain and the possibility to invest in quality professional 
content88. 

Public service broadcasters are no less interested in exclusive rights. However, they are 
also interested in the principle of extended collective licensing, especially when mandatory 
for certain purposes to unlock their archives and to tackle orphan works, but on the 
condition that individual authors may opt out89.   

The EBU90 defends extended collective licensing for the retransmission of broadcasts, their 
on-demand use by broadcasting organisations, but would to a large extent (although there 
are divergences between PSBs91) support the BBC position on strong anti-infringement 
measures: they are necessary and repeated copyright theft should be met with technical 
measures including disconnection92. 

3.3.5. Consumer electronics and technology industries 
The main concern of the consumer electronics and technology industries is the private 
copying levy that impacts on their selling price, and which varies too greatly from one 
European country to the other. This issue makes them wary of copyright exceptions (they 
favour licensing), of CRMO monopolies (they want competing licensing organisations), of 
copyright managed on a country by country basis, and non negotiable rates. 

In particular, they would favour some form of licensing that would include a private copying 
right and do away with the fair compensation levy: they consider direct licensing is more 
appropriate and fairer for all. Returns to rights holders are correlated to the value of 
consumed content and users pay for what they consume, thus encouraging flexible 
licensing models: a virtuous circle93. These industries point to the availability and call for 
the use of DRM type technologies to properly record and report the use of copyright works 
on devices (not necessarily to prevent their use). They also emphasise the lack of 
transparency in the application of the revenues they hand over to the CRMOs. 

As a general rule, they would like to see for a limited number of licensing entities (CRMO 
like) with very large repertoires, but in a competitive market, and not necessarily all with 

                                                 
86  IPFI,  (4 January 2010), Response to Creative Content in a European Digital Single Market, Brussels. 
87  Motion Picture Association of America. 
88  Position developed by ACT (Association of Commercial Televisions in Europe). 
89  e.g. as expressed by the BBC. 
90  European Broadcasters Union (public broadcasters). 
91  Public service broadcasters. 
92  BBC, (5 January 2010), Response to Creative Content in a European Digital Single Market, Brussels. 
93  Digitaleurope, (March 4th, 2011), Input to Framework Directive on Collective Rights Management, Brussels.  
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the same repertoire. They also want the option of direct negotiation with the (major) rights 
holders, without going through a CRMO. 

3.3.6. ISPs and other internet intermediaries 
In general, ISPs and other Internet intermediaries oppose the idea of a mandatory 
broadband levy, for two main reasons. First, it is directed indiscriminately at users and non-
users of P2P and download services. Second, a general levy, whether rationalised as 
compensation for piracy or as a blanket license, would, in their view, destroy any possibility 
of developing legal services (an argument made equally forcefully by the record industry). 
As EuroISPA writes “we believe in market driven solutions (…). Alternative forms of 
remuneration could jeopardise and seriously hamper the introduction of innovative business 
models94”. 

TeliaSonera doubts the practicalities of any such levy, listing the issues that have to be 
addressed before any introduction of broadband levies: 

 Does a majority of rights holders, globally, prefer such a system? 

 How could a market-based levy-level be calculated? 

 Should and could such a levy be diversified as to different categories of copyright 
protected works, e.g. music, film, software, text, images, etc.? 

 Considering the need for a reasonable cost-level, how could, the revenue be distributed 
to every rights holder concerned? 

 Could a broad-band levy be competition neutral vis-à-vis operators in and between 
operators in different countries? 

 Which industries would have the right to share in the revenue? 

 

Again, the record industry echoes many of these questions. 

Cable operators are more open to the idea of an extended collective management solution 
(maybe due to their experience with the CabSat Directive), but with a few caveats: 

 The extended collective management system appears to be a positive solution in order 
to reduce the number of negotiations and transactions. This will also increase legal 
certainty for users; 

 This kind of system should be allowed for all types of rights; 

 This should not be the sole and exclusive clearance mechanism for the user. The 
possibility should be left open for broadcasters and producers who want to do so to 
provide an 'all-rights included' products to all platform operators; 

 This system might reinforce the negotiating position and role of CMROs and therefore 
should not be put into place without strict rules of governance and transparency for 
CRMOs 95. 

 
In summary, they are favourable to a simplification of licensing conditions, but are justly 
doubtful of any solution that would just tax (under whichever form) ISPs, thus destroying 
the possibility to develop new business models competing with free and legal exchanges on 
the Internet. 

Furthermore, they all share one objective: avoid any changes to the responsibility regime 
of Internet intermediaries, e.g. they should not be made to pay, to police or to be 
                                                 
94  EuroISPA,  (January 2010), Contribution to the Commission's Reflection Document on 'Creative Content in a 

European Digital Siingle Market, Brussels. 
95  CableEurope, (5 January 2010), Comments on the Commission’s Reflection Document on Creative Content in a 

European Digital Single Market: Challenges for the Future, Brussels.  
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responsible for any use of the facilities they operate, including for copyright infringements. 
Their basic argument: “the postman should not read the mail!” 

At this point, should we not take a vote: who wants a content flat-rate solution? 

Table 2 : Voting table 

Constituency Yes No Other/comment 

Citizens X  

If it is gives freedom from prosecution 
and allows greater participation in the 
Internet (r)evolution. 
BUT: many citizens and consumers 
argue it is unfair to make them pay 
for a commodity they never use. 

Consumers X  
Maybe, if it doesn't cost too much, 
and allows us to do everything we 
want to. 

Creators X* X** 

*but only until I get a great record 
deal. 
**if it will make producing my next 
movie more difficult. 

Content industries 
 X 

Maybe if it does not compete or kill 
commercial offers. 
No prohibitive management costs. 

CE/IT industries  X  

ISPs  X 

Only legal offers.  
“But why not for non commercial 
uses. We are not tax collecting 
bodies. It can replace the private copy 
levy”. 

Source: MCG (2011) 
 

The table makes clear that industry support does not exist. 
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4. THE CONTENT FLAT-RATE AND OTHER SCENARIOS 

4.1.  A content flat-rate model   
 

KEY FINDINGS 

The developed scenarios related to a content flat-rate system are only related to P2P file 
sharing on the assumption that the shared content has been legally acquired. 

The pricing of the content flat-rate system is one issue as is the impact on commercial 
models. 

A second issue is the rate of consumer migration in order to establish a forecast for the 
creation or loss of overall value. 

An in-depth study must be done at European level to improve the business case and the 
pricing policy. 

4.1.1.  Content flat-rate system: price modelling  

Benchmark of existing offers and choice of hypotheses 

The economic objective of the content flat-rate system is to bring about a spill-over effect 
on the market in order to convince rights holders of the system’s usefulness. From this 
point of view, a system that would give the sector an income flow approximately equal to 
what VoD and private copying bring in today's market (e.g. €56 million and €28 million 
respectively on the French market) would enhance its credibility because it would 
complement premium offers that are essential to the sector's economy. 

The social and political objective is to give Internet users the opportunity to remain within 
the confines of the law for private downloading and P2P file sharing, so as to win over as 
many users as possible. The content flat-rate system would therefore legitimise P2P first 
and foremost with legally acquired works. 

The content flat-rate system as defined in this research must accommodate different 
constraints, as mentioned above. 

It cannot compete with commercial offers, to avoid the risk of alienating rights holders. 
While it cannot constitute a legalisation of illegal downloading, it must also come to terms 
with consumer behaviour as this has developed with the use of digital technology. It has to 
be more than just another tax, otherwise it could be rejected by both consumers and 
Internet ISPs charged with collecting the content flat-rate fee. 

In terms of effectiveness, it must correspond to increasingly developed social uses and at a 
price that represents genuine compensation in line with lawful consumption of content via 
the Internet and consumers' use of storage and bandwidth capacities. 

Taking these hypotheses into account, a price for content flat-rate should be between the 
price of VoD offers and the price of storage capacity used (using the example of private 
copying levies in a number of countries). 

The setting of a price for a content flat-rate system must meet a threefold challenge: 

Challenge 1: Support P2P file-sharing while reducing piracy  

The concept of the content flat-rate system resides in the simple logic of limiting piracy by 
giving Internet consumers the incentive and the opportunity to return to lawful practices 
while still being able to share their favourite works in a P2P network. 
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Challenge 2: Extension of legal offerings 

The second challenge assumes that works that can be shared in this context are those 
acquired via legal offers (VoD, DVD, catch-up TV and all new commercial offers). It is 
important to realise that this solution will bring unauthorised files within the scope of the 
system. This presents the weakness of being a form of legitimisation of acts of piracy. At 
the same time, it also offers the advantage of making lawful a large are of P2P sharing 
activity that has so far slipped through rights holders' fingers and in exchange for 
significant additional remuneration, according to previously developed scenarios. In late 
May 2011, iTunes presented its iCloud offer, which will allow works to be matched from the 
Apple Cloud without regard to their origin. This follows from an agreement with the leading 
US music labels96. 

Challenge 3: Cooperation of ISPs 

The third challenge resides in securing the full cooperation of Internet ISPs in promoting a 
clear and attractive service. For these companies, there must be a clear and transparent 
perception of origin and destination (in the same way that eco-taxes or eco-contributions97 
are now identified and clearly labelled on the prices of a growing number of products, 
especially household appliances, electronic goods, cars, etc.). The idea is to occupy not only 
the social and cultural space but also the commercial space left vacant by the system. The 
content flat-rate should target areas not covered by legal offers. At present, these legal 
offers set boundaries and serious limits (e.g. music offers) on an ambitious price policy. 
The proposed price will have to respond to a use that is not covered. This solution would 
subsequently make it possible to offer subscribers technical upgrades in terms of their use 
of storage capacities within a totally legal framework, as is the case for overruns of 
telephone flat rates charged by mobile operators. 

To be credible and effective, the pricing mechanism used must satisfy a number of criteria 
and avoid several pitfalls. 

 

These pitfalls are well known: 

Setting the right price 

Too low a price provides no incentive to industry to include its works in the new scheme. 
The different cost constraints (VAT, collection costs for telecoms companies, catalogue 
management and distribution costs, and payment costs) would make the process financially 
unattractive for rights holders by leaving a very small share for the industry. 

At the opposite extreme, too high a market price would also create two risks. On the one 
hand, it would compete with and threaten premium legal offers already on the market or it 
would be too high for consumers, who would prefer to take the risk of downloading illegally. 
This would weaken the conversion rate from the grey market to the legitimate market, the 
only way of guaranteeing a solid mass of distribution to rights holders. 

Not losing sight of the concept of expected price 

Price sensitivity is a very important value in the economics and marketing. In an area 
closely related to this study, for example, following a European Commission ruling against 
France, telecoms operators had to raise VAT on subscriptions from 5.5% to the normal rate 
of 19.6%. Many operators preferred not to pass on this increase to their subscribers and 
therefore agreed to reduce their trade margin. Orange group chose not to reduce its margin 
and increased the price of subscriptions by €3 including taxes. Consumers reacted 

                                                 
96  iCloud is Apple's future free service, to be available in autumn 2011. iCloud is not simply a virtual disk where 

users can store their personal data and then access it from any online computer (5 GB available). It will also 
offer synchronisation and push functions. This means that content found on an iCloud account is automatically 
transferred to all terminals connected to this account. The data can be downloaded on each and will be 
accessible offline once transferred.  

97  These correspond to the cost of collecting and recycling waste electrical and electronic equipment. 
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immediately, terminating their subscriptions to Orange and switching to operators whose 
prices had not changed. 

This example shows of course that a price increase without additional services or value will 
be rejected by consumers. However, it also shows that any offer will have to be solid and 
provide real usefulness to European consumers. 

Not cutting oneself off from the circuit of revenue collection 

Internet and network service providers play a key role. They cannot and will not want to 
come across as simple tax collectors. They have to be given the possibility to communicate 
clearly to their subscribers as regards the content of this new offer: 

 Type of content covered by the flat rate (music, cinema, audiovisual, mixed); 

 Fair pricing compared to more or less comparable offers (subscriptions like Spotify, 
iCloud, S-VoD, theme pay channels); 

 Specific presentation and marketing of the offer. 

Beyond a merely symbolic threshold of €5 that is close to premium offers, only a qualitative 
focus group study can measure willingness to pay a content flat-rate. 

  

Taking account of the diversity of market situations, the following paragraph is a basis for 
reflection – which needs further articulation – of the potential effects of a price policy for a 
content flat-rate: a low hypothesis of €2, a high hypothesis at €6 and a mid-range 
hypothesis close to the symbolic price of €5 at €4.99. 

 

Graphic 1: Content flat-rate price point sensitivity 
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Source: MCG (2011) 

The lines in the figure above presents the  potential expected revenues to be generated by 
the content flat-rate depending on the monthly fee hypothesis (€2, €4,99 and €6) and the 
rate of subscription by households with broadband connections (from 10 to 90%). 

These price hypotheses were selected on the basis of the observations presented below on 
commercial offers in three European markets (Italy, France and UK) and on private copying 
levies in France. 
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4.1.2.  Economic model for implementation of a content flat-rate system for 
audiovisual and cinema works (hypothesis) 

4.1.2.1.  Methodology 

As a preliminary remark, this study is based upon the premise that P2P shared content as 
copyright protected works, are legally acquired before being shared. The analysis of the 
legal or illegal origin of the works shared on P2P networks is beyond the scope of this 
study. Instead, below, the developed scenarios related to a content flat-rate system are 
only concerned with the P2P environment on the assumption that the shared content has 
been legally purchased. One must assume however the possibility of pirated content being 
included in these P2P exchanges. In that case, the content flat-rate will be an opportunity 
for the right holders to recup a part of the commercial value lost because of piracy. In the 
new iCloud offer for music, Apple said that it will not be responsible of origin of the artwork. 
How can the creation or destruction of value that would result from a content flat-rate 
system be assessed? 

At a given price and number of subscribers, content flat-rate is a model in which the overall 
available revenue is fixed. This fixed revenue has to be divided up among a large number 
of content types and according to consumption volumes that can grow very quickly. 

Stages: 

For illustration purposes, we propose a three-stage method: 

a. Establish a reference base: consumption value (in value and in units) for a range of 
content types on a given market in traditional distribution modes (TV, cinema, paid 
VoD, etc.); 

b. Estimate the earnings generated on this market by a range of homogenous content 
types (e.g.: new films) through a content flat-rate model with different price 
hypotheses (price sensitivity and willingness to pay a content flat-rate based on a 
monthly fee); 

c. Determine the creation or destruction of value between a. and b. in terms of a rate 
of transfer of consumption from one mode to the other, possibly weighted to include 
additional consumption in content flat-rate (transfer of illegal consumption to 
content flat-rate). 

d. Estimate a subscription rate for the content flat-rate offer. This rate may vary from a 
high rate (60%) in case of a low price offer (2€ /per month), to 30% in case of a 
higher price (closer to the most attractive commercial offers i.e. including newest 
content) and a mid range rate (50%) for the intermediate price hypothesis (4.99€). 

Such a study can determine the break-even point for content flat-rate: the point of neutral 
creation/destruction of value expressed in number of subscribers and revenue generated 
per subscriber. 

This approach needs to be analysed on a large scale in terms of the geographical areas and 
economic flows considered.  

Such an analysis should be carried out by an economic research consultancy capable of 
developing models for large-scale revenue generation and transfer. 

Pilot  

By way of illustration, we propose a pilot model limited to the French market and to cinema 
content as a case study. In this exercise, absolute values are not decisive. Only the 
consistency of the whole (perimeter of programmes consumed/market) has to be taken 
into account so as to evaluate the transfer rate (rational consumption towards content flat-
rate) correctly. 

This pilot highlights the need for great precision in the static compilation of market data 
(existing economic flows) to provide a basis for the global modelling of content flat-rate. 
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The following data are considered for this pilot: 

a) Reference consumption value (in value and units)/Cinema/France 

- Annual basis: Box office/number of admissions/theatrical net earnings; 

- DVD: Turnover excluding tax/units sold; 

- VoD: Turnover excluding tax/VoD acts/EST/S-VoD; 

- Pay TV: value of purchases and pre-financing and film purchases by Canal+ ; 

- Free TV: idem ; 

- Redistribution of tax on private copying; 

- Total earnings generated by the sector for content owners and their rightful 
claimants; 

- Earnings generated through a content flat-rate model. 

 

b) Broadband subscriber base (+3G telephones/smart phones/tablets) 

- Average price of triple-play subscription; 

- Price assumptions for the content flat-rate option; 

- Rate and number of subscribers; 

- Commission for management operators; 

- Net revenue generated by content flat-rate for content owners and claimants; 

- Establishment of scenarios; 

- Sensitivity of the rate of transfer from traditional consumption to content flat-rate; 

- Sensitivity of the rate and number of subscribers to the price of the content flat-rate 
option; 

- Calculation of break-even point for content flat-rate (zero impact on the sector's 
earnings). 

 

4.1.2.2.  Example of the pilot model applied to the French market for distribution 
of cinema content 

Value of reference consumption 

This value is established on the basis of statistical monitoring of the different markets for 
the distribution of cinema works (cinemas, video, VoD and TV), to which earnings from 
private copying are added. 

For each type of distribution, we estimated the share returning to producers and rights 
holders. 

For the reference year of 2010, net revenue is estimated at € 1 281 million (see below). 
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Table 3:  Total revenue content rights holders share through traditional 
exploitation channels (France)  

  € Millions 

1 Theatrical 505 

2 DVD 227 

3 VoD 56 

4 TV 465 

5 Private Copy  28 

 Total revenue content rights holders share 1281 
 

Source: MCG from various databases (2010) 
 

The low hypothesis: content flat-rate of €2 per month including tax 

As shown by our economic model on the basis of hypotheses existing in the French market, 
one of the most solid in Europe together with the English market, there is an abundant 
video offer (52 VoD sites in 2011, not counting catch-up TV). A number of SVoD offers 
(subscription VoD for unlimited monthly consumption from an extensive catalogue) exist in 
a price range of €5.99 to €7.99 per month.  

However, the lowest commercial offers for flat-rate subscriptions, apart from sales per unit 
in streaming (example €2.99 on iTunes), are rarely less than €5, which seems to represent 
a real price point threshold. Offers for less than €5 concern subscriptions to IP TV cinema 
channels: for example, €2.99 per month including tax for a cinema channel on Orange, but 
that mostly offers films that have been on the market for more than 48 months (SvoD 
window, media chronology agreement in France). Consumers pay €10.99 per month for the 
Orange package of four cinema channels. 

Fastweb also offers cinema options in Italy for €5.45 per month. The most recent films are 
available for streaming at prices of around €3 per film. 

In music, Spotify offers three options: a basic free offer (with ads), a pay offer at €4.99 
and an unlimited offer without advertising at €9.99 per month. 

It is important to note that these offers do not propose new content and are based on an 
amortised catalogue.  

On the English market, W7 offers free music downloads (interrupted by interactive 
advertising) as well as high-fidelity offers ranging from £0.60 to £1.35 per title. 
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Table 4:  Total revenue content rights holders for a €2 CFR98 - Master Assumptions 

Households Internet high speed subscribers Millions households 21.3 

% of subscribers to the content flat-rate option  60% 

Number of subscribers to the content flat-rate option Millions households 12.78 

Price of the content flat-rate option/month All tax included 2.00 € 

VAT 19.60% 0.33 € 

Price of the content flat-rate option/month  1.67 € 

Monthly turnover Excl. tax 21.34 

Yearly turnover € Millions 256,11 

Commission of the Telco operators 15% 38,4 

CRMO net turnover  217.71 

CRMO management costs 12% 26,12 

Total revenue content rights holders share/CFR € Millions 192 

Source: MCG (2011) 
 

A content flat-rate system results in a risk of transfer from programme consumption from 
traditional channels (cinemas, Internet, VoD) to the content flat-rate option, cheaper but 
not easier. This simulation determines the maximum rate of transfer that does not result in 
a loss of value for rightful claimants (break-even point). According to the above table, it 
appears that a content flat-rate of €2 would bring in €192 million to right holders on a 60% 
content flat-rate subscribers basis. 

 

Table 5: Expected impact of the low hypothesis on the commercial market 

Substitution rate from traditional exploitation 
channel to the CFR model revenues 

 
 

0% 
 

10% 
 

20% 
 

30% 
 

40% 
 

50% 

Value of the substitution € Millions 0 -128 -256 -384 -512 -641 

Value of the revenue of the CFR model € Millions 192 192 192 192 192 192 

Net balance  128 64 -64 -192 -321 -449 

Source: MCG (2011) 
 
The above table shows that this hypothesis will not create enough value for the 
right holders and may very quickly destroy value if 15% of the regular customers 
are choosing the content flat-rate. 
It is clear that too low a price results in a very low redistribution to the sector and may 
therefore be unpopular with professionals and the major weaknesses of this offer, then, is 
to present results are of no interest to the industry 

 
 

                                                 
98  CFR stands for content flat-rate. 
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Graphic 2: Net balance of the content owners’ revenues for a €2 CFR 
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         Source: MCG (2011) 
 

Assumptions: A content flat-rate monthly fee of €2 and 60% of households with 
broadband subscribed to content flat-rate option. 

Conclusion: A transfer of more than around 15% of consumption from traditional 
networks to a content flat-rate model would destroy value for content owners. 

 

The high hypothesis: a content flat-rate of €6 per month (tax included) 

The price hypothesis of €6 per month is close to the leading average commercial offers 
(films and recent series) on the market, which start at €7 and €8 and go up to €12 or even 
€15 for premium offers (Cinepass Universciné at €16.99 for five titles and up to €65.99 for 
20 titles) or LoveFilms (an Amazon company) at £11.22 for unlimited streaming, with users 
having free choice from the catalogue. 

A new platform, VidéoFutur, based on the American platform Netflix, plans to put on the 
French market a new offer that combines free rental (by post) of works from a catalogue of 
20,000 titles, available nine months or five months after box office release, for a 
subscription price of €14.90 per month, and VoD at €2.99 per title (four months after box 
office release). 

The value of a €6 offer can have real commercial appeal if recent programmes are included. 
However, rights holders have a clear commercial policy, reiterated time and time again, of 
reserving the most recent works for exclusive premium offers or for unit purchase, as 
confirmed by the Lovefilms and VidéoFutur offers. 

So there is little chance that a €6 offer that does not include the most recent films will win 
over consumers. Accordingly, the conversion rate of 40%, which is a central hypothesis in 
our economic model (see table 4), could drop to 20 or 25%. 

The calculations show that this price does not translate into a strong economic proposition 
because it is unattractive compared with real offers and very expensive compared with 
Internet users' tendency to look for free content or to prefer taking the risk of illegal 
downloads. 
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Table 6: Total revenue content rights holders/€6 CFR99 - Master Assumptions 

Households Internet high speed subscribers Millions households 21.3 

% of subscribers to the content flat-rate option  30% 

Number of subscribers to the content flat-rate option Millions households 6,39 

Price of the content flat-rate option/month All tax included 6 € 

VAT 19.60%  0,99€ 

Price of the content flat-rate option/month     5,01  € 

Monthly turnover Excl. tax      32 

Yearly turnover € Millions     384 

Commission of the Telco operators 15% 57 

CRMO net turnover  327 

CRMO management costs 12% 39 

Total revenue content rights holders share/CFR € Millions 287 

 
Source: MCG (2011) 

 
According to the above table, it appears that a content flat-rate of €6 would bring in €287 
million to right holders on a 30% content flat-rate subscribers basis. 

 
Table 7: Expected impact of the high level hypothesis on the commercial market 

Substitution rate from traditional exploitation 
channel to the CFR model revenues 
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50% 

Value of the substitution € Millions 0 -128 -256 -384 -512 -641 

Value of the revenue of the CFR model € Millions 287 287 287 287 287 287 

Net balance  399 159 31 -97 -225 -354 

Source: MCG (2011) 
 

The above table shows that there is a very low creation of value, if one consumer out of 
five, decides to choose this level of content flat-rate.  

The potential revenue for right holders is lower than the one collected for the sector with 
the €4,99 offer (see below) due to the potential decrease of the number of suscribers. 
Another potential risk for this offer lies in the fact that the price is very close to the first 
existing premium offers on the market and cannot compete with attractive premium offers. 
On the other hand, if the content flat-rate is considered too high by too many consumers 
this offer will have no effect on piracy because people may choose the risk of infringement 
instead of the choice of legacy.   

 

 

                                                 
99  CFR stands for content flat-rate. 
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Graphic 3: Net balance of the content owners’ revenues for a €6 CFR 
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         Source: MCG (2011) 

 

Assumptions: A content flat-rate monthly fee of €6 and 30% of households with 
broadband subscribed to content flat-rate option. 

Conclusion: A transfer of more than around 30% (approximately one off 3 consumers) of 
consumption from traditional networks to a content flat-rate model would destroy value for 
content owners. 
 

The price of personal storage capacities on the French market (private copying 
levy)  

Lastly, before determining a price for content flat-rate that would also allow for P2P sharing 
of works, it is important to review what exists on the market in the area of storage capacity 
prices for consumers. 

Legal downloading supposes that the user must acquire storage capacity on different types 
of devices. In the area of the private copying levy100, these storage devices (USB, box, hard 
disks, iPad, etc.) have a price that varies according to capacity in gigabytes. 

In France, a private copying levy is charged on sales of storage devices. It ranges from €6 
(iPod Apple 3 and 4, 8 GB) to €12 for the iPad (64 GB) and even €15 for ADSL boxes (80 
GB). 

Concerning our study, and to give an example, a series fan who downloads five series a 
month and 3 or 4 films needs around 10 gigabytes per month (or 120 GB per year). 

On top of these private copying levies, already charged upon purchase of the device by the 
user, would come the cost of acquiring content via a content flat-rate system based on 
regular monthly use. For the content industry, on the other hand, the private copying levy 
represents an additional source of revenues, as users have to acquire more and more 
storage capacity in order to store legally downloaded content. 

 

 

                                                 
100  Not all the EU Member States have legislation establishing an exception for private copying. This is the case of 

Ireland and the United Kingdom, for instance. What is more, Bulgaria, Cyprus, Malta and Luxembourg have 
not yet organised their compensation system for rights holders. In the other EU States, the right to 
remuneration is subject to mandatory collective management. 
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What value for the content flat-rate? 

Taking all these factors into account, it appears (subject to more detailed studies of a few 
test markets) that the mid-range solution below seems most appropriate, because it is 
complementary in terms of return for the industry and financially affordable for users while 
offering a real service corresponding to their needs.  

 

The mid-range prices: a content flat-rate of €4 or €4.99 per month 
including taxes  

At €4 per month including taxes, the impact on the market starts to get interesting not only 
in terms of financial effectiveness but also in terms of management. 

A content flat-rate of €4.99, which would deliver more profit, would have the best chance 
of succeeding. This would be the case particularly if the offer is matched with the possibility 
for the consumer to use this content flat-rate to swap a large monthly volume of content, 
as envisaged in this study, a facility which apparently is not available in any of the existing 
offers regardless of rate. In our opinion, such an option should absolutely form part of any 
commercial offer in terms of downloading because it is now an established practice among 
all consumers, who are accustomed to sharing content seen on Internet. Additional 
tranches of €1 to €2 per month could be bought if the user exceeds the downloading 
capacity in the basic subscription (regardless of the number of titles). 

An offer of €4.99 would make it possible to offer real P2P capability in respect of an 
extensive catalogue (those of the companies that would sign up to an agreement with the 
rights collecting society) based on volumes downloaded. At an equivalent conversion rate, 
the mid-range offer obviously brings in less than the high offer, but as the table n°4 
suggests, the conversion rate could collapse with the higher offer. 

This simulation determines revenue (traditional networks and content flat-rate) for 
claimants in terms of the rate of subscription to the option at a monthly price of € 4,99 and 
a transfer rate of 15%. 

Table 8: Total revenue content rights holders/€4.99 CFR101 - Master Assumptions 

Households Internet high speed subscribers Millions households 21.3 

% of subscribers to the content flat-rate option  50% 

Number of subscribers to the content flat-rate option Millions households 10,65 

Price of the content flat-rate option/month All tax included 4,99 € 

VAT 19.60% 0,82 € 

Price of the content flat-rate option/month     4,17 € 

Monthly turnover Excl. tax     44,41 

Yearly turnover € Millions     532,96 

Commission of the Telco operators 15% 79,93 

CRMO net turnover    453,03 

CRMO management costs 12% 54,02 

Total revenue content rights holders share/CFR € Millions 399 

Source: MCG (2011) 

                                                 
101 CFR stands for content flat-rate. 
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According to the above table, it appears that a content flat-rate of € 4,99 would bring in 
€399  million to right holders on a 50% content flat-rate subscribers basis. 

 
Table 9: Expected impact of the hypothesis 2 on the commercial market 

Substitution rate from traditional exploitation 
channel to the CFR model revenues 
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Value of the substitution € Millions 0 -128 -256 -384 -512 -641 

Value of the revenue of the CFR model € Millions 399 399 399 399 399 399 

Net balance  399 271 143 15 -113 -242 

Source: MCG (2011) 
 

The present content flat-rate price hypothesis brings the highest value for a mid range 
price (under the psychological price of €5) to the sector and can be complementary to 
commercial offers. The present online offer will live next to a levy paid by consumers for 
private copy in some EU countries. It will destroy value only when around 35% of the 
consumers are choosing this content flat-rate price instead of the commercial offers.  

 

Table 10: Net balance of the content owners’ revenues for a €4.99 CFR 

 
% rate of subscribers to 

the CFR option 
 10% 20% 30% 40% 50% 60% 70% 80% 90% 

 
N° of subscribers to the CFR 
option 

Millions 
households 

2.13 4.26 6.39 8.52 10.65 12.78 14.91 17.04 19.17 

1 
Total revenue content 
rights holders 
share/€4.99 CFR 

€ Millions 80 160 239 319 399 479 558 638 718 

 
Total revenue content rights 
holders share (traditional 
exploitation channels) 

 1281 1281 1281 1281 1281 1281 1281 1281 1281 

 

Substitution rate from 
traditional exploitation 
channel to the CFR model 
revenues 

 15% 15% 15% 15% 15% 15% 15% 15% 15% 

 Value of the substitution € Millions -192 -192 -192 -192 -192 -192 -192 -192 -192 

 
2 

Total revenues content 
rights holders share 
(traditional exploitation 
channels) 

 1089 1089 1089 1089 1089 1089 1089 1089 1089 

1+2 
Total revenues content 
rights holders share 
(traditional + CFR model) 

 1057 1216 1328 1408 1488 1567 1647 1727 1807 

          Source: MCG (2011) 

 
This table shows that, assuming the validity of the hypothesis and the potential bias in 
these figures, the €4.99 content flat-rate offer is the one that does not involve destruction 
of value.  



The “Content Flat-Rate”: A Solution to Illegal File-Sharing? 

_____________________________________________________________________________ 
 

 
 

77

At the point where one consumer in ten opts for the content flat-rate offer at €4.99 
additional value is created for the industry. Below one in ten, according to our model, the 
destruction of value appears minimal, amounting to 2.9%. 
 
 
Graphic 4: Net transfer of the content owners’ revenues for a €4, 99 CFR 

399 

271 

143 

15 

‐114 

‐242 

0% 10% 20% 30% 40% 50%

Net balance of the Content owners 
revenues 

 
     Source: MCG (2011) 

 

Assumptions: This simulation is based on a monthly fee of €4,99 per subscriber and a 
subscription rate of 30 %. 

Conclusion: This chart demonstrate that a minimum subscription rate of 25% is necessary 
to create value (traditional + content flat-rate) 

 

Applying these hypotheses, the net revenue of the content flat-rate would thus be 
optimised at a €4.99 price supporting the expectation of a 50 % subscription rate.  
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Figure 4: Total revenues of the various content flat-rate pricing policy 
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Source: MCG (2011) 

 

The mid-range offer, subject to a comprehensive study at European level, would probably 
support the highest conversion rate. 

The offer of €4.99 per month is simultaneously lower than the private copying levy, 
collected once upon purchase of the device, and also in the mid-to-low range of offers 
available to consumers. 

The content flat-rate would thus enable Internet users to bring their practices into line with 
a voluntary contribution to the programme industry. 

 

Sensitivity of the subscription rate vs. a content flat-rate price 

The subscription rate is very sensitive to the proposed content flat-rate price. The graph 
below proposes hypotheses according to the pricing policy that should be precised and 
refined via a specific macroeconomic study based on focus groups.  
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Graphic 5: Percentage of subscribers to the content flat-rate price option 
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Source: MCG (2011) 

4.2.  Potential framework hypothesis 
 

KEY FINDINGS 

At a minimum, a cultural flat-rate system should be able to answer two important societal 
objectives: 

 Guarantee a fair remuneration for authors and the creative community, with a fair 
procedure for distribution102;  

 Provide a safe haven for the individual user. 

There does not seem to be any easy win-win situation for all, or even a solution where the 
“pain” is meted out in equal measures to all.  

Nearly all proposed solutions (from voluntary collective licensing to mandatory collective 
licensing and extended collective licensing) imply some form of collective or common 
licensing organisation to collect the revenues and redistribute them. 

The idea of a content flat-rate system has found many eloquent proponents103. It is often 
presented as a less radical measure than completely reforming copyright – although some 
feel this to be needed in response to the challenges of the new Digital Age104. Of course, 
others assert the overhauling of copyright that occurred in 1996 with the WCT and WPPT105 
treaties (concluded just in time to pre-date popular take up of high speed Internet, Napster 
and DRM.) 

                                                 
102  Should it be based on downloads, or on the effective use? Or even by vote by the users, as has been 

proposed? Flat rate takes away direct market indication of user preferences. 
103  See, for example: Love, James, (2003), The Blur/Banff Proposal in Blur 02: Power at Play in Digital Art and 

Culture (April 11-13, 2002), New School University; Fisher III, William W. (2004), Promises to Keep, Stanford 
University Press; Berlin Declaration on Collectively Managed Online Rights: Compensation without Control, 21 
June 2004, http://www.wizards-of-os.org/index.php?id=1699#; Aigrain, Philippe, (2008), Internet & 
Création: comment reconnaître les échanges sur internet en finançant la création, InLibroVeritas;  
Grassmuck, Volker, (11 May 2009), The World is Going Flat(-Rate), IP-Watch.org ; and the pioneering work of 
Lawrence Lessig on Creative Commons, and many others. 

104  e.g. Litman, Jessica, (2006), Digital Copyright, Promotheus Books.  
105  WIPO (World Intellectual Property Organization) Copyright Treaty (1996, WTC) and WIPO Performances and 

Phonograms Treaty (1996, WPPT). 
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At a minimum, a cultural flat-rate should be able to respond to two important societal 
objectives: 

 Guarantee a fair remuneration for authors and the creative community, with a fair 
procedure for distribution106; 

 Provide a safe haven for the individual user. 

Different mechanisms have been suggested, with slight differences in the legal and 
economic basis, some probably sounder and easier to implement than others. There is 
however strong resistance to most of these ideas from some of the major stakeholders.  

It should be added that none of the more developed schemes or frameworks (which are 
needed to make use of the considered mechanisms) fully guarantees the fulfilment of the 
two main objectives and of the individual objectives of all of the stakeholders: there does 
not seem to be any easy win-win situation for all, or even a solution where the “pain” is 
meted out in equal measures to all.  

Additionally, the differences between the music and the film and audiovisual markets mean 
that any proposed scheme needs to be varied: there is probably no possible “one size fits 
all” solution.  

The main mechanisms considered are of three kinds: 

 Taxes (on ISPs);  

 An exception to copyright accompanied by a levy; 

 A compulsory license. 

These are all proposed as alternatives to the normal process of voluntary, individually 
negotiated, licensing.  

These alternative options are available in a variety of flavours 

 A tax on ISPs to finance authors and other rights holders; 

 A tax on ISPs to compensate for illegal uses of copyrighted contents; 

 A copyright limitation or exception, with fair compensation; 

 A statutory legal (or compulsory or “license légale” in French) licensing scheme; 

 A voluntary collective licensing scheme; 

 A mandatory collective licensing scheme; 

 An extended collective licensing scheme. 

Some more unusual ideas have also been presented such as: 

 Creation of a digital transmission right;  

 Use of a paid-for-covenant not to sue. 

Most of these mechanisms can be seen as tools to implement an alternative compensation 
model. 

4.2.1.  The alternative compensation model 
In 2004, in his book Promises to Keep107, Terry Fisher set out his idea for an alternative 
compensation model, which in many ways was to put into a broader conceptual framework 
some practices that already existed in Europe. He begins by setting out the case of “public 
goods”: 

                                                 
106  Should it be based on downloads, or on the effective use? Or even by vote by the users, as has been 

proposed? Flat rate takes away direct market indication of user preferences. 
107  Fisher, William W., (2004), Promises to Keep: Technology, Law, and the Future of Entertainment, Stanford 

University Press. 
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“[There are] a small number of socially valuable products and services [public goods] that 
have the following two related characteristics: First, they are non-rivalrous. In other words, 
enjoyment of them by one person does not prevent enjoyment of them by other persons. 
Second, they are non-excludable. In other words, once they have been made available to 
one person, it is impossible or at least difficult to prevent other people from gaining access 
to them”. 

Entertainment products and services fall into this category. Fisher goes on to describe that 
public goods need some form of government protection to guarantee their production as 
they cannot in themselves secure a sufficient return. He identifies 5 ways that governments 
have done this historically: 

 Provision by the government itself (e.g. lighthouses); 

 Payment by the government to private actors to provide those goods (e.g. grants 

 to researchers); 

 Issue of post-hoc prizes (e.g. the UK Longitude Prize of 1714 for a simple and practical 
method of determining a ship’s longitude); 

 Protecting the providers of public goods against competition (e.g. monopoly in operating 
a toll road), usually with limited time frame assisting private parties in imposing 
excludability (e.g. trade secret laws, or prohibition of reverse engineering). 

The fourth - the grant of legal monopolies for the exploitation of the goods – is of course 
the basis for intellectual property rights such as patents and copyright. But Fisher also 
points out that copyright owners have augmented their protection under the fourth way by 
using digital rights management technology to render their goods excludable (the fifth way 
identified). 

Fisher considers this last development – the use of technology to exclude, in this case DRM 
- socially unacceptable and suggests an alternative: 

“The growing disadvantages of strategies four and five suggest that we should consider a 
fundamental change in approach. Specifically, [it is proposed that] we replace major 
portions of the copyright and encryption-reinforcement models with a variant of the third 
strategy, a governmentally administered reward system. In brief, here’s how such a system 
would work. A creator who wished to collect revenue when his or her song or film was 
heard or watched would register it with the Copyright Office. With registration, would come 
a unique file name, which would be used to track transmissions of digital copies of the 
work. The government would raise, through taxes, sufficient money to compensate 
registrants for making their works available to the public. Using techniques pioneered by 
American and European performing rights organizations and television rating services, a 
government agency would estimate the frequency with which each song and film was heard 
or watched by consumers. Each registrant would then periodically be paid by the agency a 
share of the tax revenues proportional to the relative popularity of his or her creation. Once 
this system were in place, we would modify copyright law to eliminate most of the current 
prohibitions on unauthorized reproduction, distribution, adaptation, and performance of 
audio and video recordings. Music and films would thus be readily available, legally, for 
free”. 

Of course, since this was written the music industry has largely abandoned strategy 5, the 
use of DRM. The apparent difficulty of the music industry to use the existing enforcement 
mechanisms of copyright law to render its goods generally excludable also suggests 
strategy 4 is now of questionable validity in respect of certain uses. 
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A more recent study108, containing interesting analysis and ideas was written in 2010 by 
Will Page (Chief Economist, PRS for Music) and David Touve (Assistant Professor of 
Strategy and Entrepreneurship at Washington & Lee University). 

The study starts with a troubling but undeniable proposition: “fatter and faster pipes will 
broaden the range of content providers seriously affected by [online] piracy”. But they see 
hope in the fact that the harm caused by online piracy can be measured and that in turn 
provides a basis for developing ways to deal with the harm: 

“Conditions now appear to exist which might support the development of novel, market-
based solutions to the harm caused by illegal file sharing over the internet.” 

They reaffirm the public goods evaluation referenced by Terry Fisher: 

“…copyright’s bucket did not just spring a leak; the bucket has always been leaky. Control 
over media once that media is recorded is permanently elusive, just as a songwriter may 
lose control over the moment the song has been revealed.” 

In terms of measuring the harm of online piracy they point to a requirement109 in the UK 
Digital Economy Act 2010 for Ofcom, the UK regulator of the communications industry, to 
provide an assessment of the current level of subscribers’ use of internet access services to 
infringe copyright. They also refer to the availability of technology110 from a UK company, 
Detica, to analyse network traffic to that end. 

On the basis the harm can be measured, they then examine a legal basis for compensating 
rights holders. The harm to rights holders is seen as source of benefits to ISPs due to 
greater take up of service provision. They consider three legal structures for transferring 
some of the benefit from ISPs to rights holders to compensate for the harm: 

 Compensation based on restitution; this is to restore the unjust enrichment of the 
ISP to the rightful claimant, the rights holder; 

 Licensing or levy scheme; 

 Traffic regulation – which they describe thus: “the third option assumes a regulation 
of the internet which provides a traffic management route – penalties for illegal 
traffic providing an incentive to switch to legal. Given the measurement tools exist, 
this could be adopted by a regulatory body as a traffic management policy”. 

They then effectively dismiss options 1 and 3, settling on option 2: 

“A license for royalty or a fair compensation collected under a levy might each equally 
work; the former has to be taken out by the user or by someone on their behalf; the latter 
can be paid by anyone in the value chain.” 

The next question they address is how to assess the level of payment.   

A number of key issues however remain unresolved: 

First, while they suggest that the harm caused by online piracy can be measured they offer 
no suggestion as to how the harm is to be priced. The same problem exists for traditional 
forms of piracy and private copying. Does one pirated or one private copy, constitute a lost 
sale? That problem is exacerbated in the online context by the fact that the infringing use 
dealt with has so far effectively prevented the establishment of any real market within 
which to establish relevant relative values. And in that respect, iTunes does not provide an 
useful baseline. 

Second, when they state that network operators, after paying some fee to rights holders 
could determine for themselves how best to capture the raw value of media on networks, 
this is probably at odds with experience.  

                                                 
108  Page, Will and Touve, David, (12.07.10), Study on Moving Digital Britain forward, without leaving Creative 

Britain behind, Economic Insight, Issue 19. 
109  There is the same requirement for the Hadopi, in France. 
110  Detica's View, which is technology for analysing network traffic. 
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Playlouder, a UK company, for several years attempted to become what it described at one 
stage as a Music Service Provider or MSP. Its idea in broad outline was to provide its 
subscribers with full service network access but with an additional music usage layer. 
Employing technology to police the perimeter of its network, it offered subscribers the 
ability to share music files within the network which Playlouder licensed in from the rights 
holders. As described by the founder of the company, Paul Hitchman, the idea had to be 
ultimately shelved because of the reluctance of some rights holders to give up control of 
the last mile; rights holders were not prepared to relinquish control over their content at 
the wholesale level. In other words, it cannot be assumed that under any type of 
arrangement rights holders will allow service providers to determine for themselves how 
best to capture the raw value of media on networks. 

The alternative compensation model is not without its difficulties, including the possibility of 
maintaining market mechanisms able to confirm the value - to the end-user — of content 
being exchanged and consumed. This has not prevented the emergence of different ideas 
to implement it. 

4.2.2.  A tax on Internet service providers 
A tax on ISPs to finance the cultural industries, especially music, through several collective 
management organisations, was suggested during the project Zelnick in France in 2009111. 
This tax would not constitute fair compensation linked to a limitation in exclusive rights, but 
would have been similar to the French tax on Pay TV or on cinema tickets to finance 
audiovisual creation. It was quickly found that it would have been difficult to implement 
under French law, which now only allows such taxes in favour of public service entities.  

So a different tack was suggested, a tax to compensate authors for the damages due to 
illegal file sharing, which seemed to be easier to implement under French law112. 

Of course, such a tax would most probably be incompatible with the European Union law 
and in particular the framework Directive113: recently the European Commission referred 
France and Spain to the European Court of Justice for a telecom tax to finance public 
service broadcasting114. 

In any case such taxes, although they might bring in money for the creators, have the 
major defect of leaving the consumer-citizen liable for infringing use of copyrighted 
material, as there is neither copyright exception established nor license granted.  

4.2.3.  Covenant not to sue 
A covenant not to sue is not a licence, but an agreement entered into by an entity who has 
a legal claim against another but agrees not to pursue the claim. Such a covenant does not 
extinguish a cause of action but in the US, it has been judged to be quasi equivalent to a 
license when it concerns patents115.  

This kind of covenant was one legal option considered by the aborted Choruss project. This 
project initiated by Warner Music, with the support of the other major record labels to 
provide some form of (paid) protection to university students – known to be important 

                                                 
111  See SACEM, (30 septembre 2009), Réponse au questionnaire de la mission "Création et internet", Paris.  
112  See the opinion of professor Yves Gaudemet to Sacem and Adami, (Oct 25th 2009), 

http://www.sacem.fr/cms/home/la-sacem/etudes/propriete-intellectuelle  
113  Patrick Zelnick, founder and president of the music production company Naïve was in charge of a mission by 

the French Minister for Culture aiming at proposing solutions and recommendations to reinforce downloading 
legal offers facing piracy. 

114  See European Commission press release IP/11/309 (March 14th, 2011): «The European Commission today 
decided to refer France and Spain to the EU's Court of Justice because they continue to impose specific 
charges on the turnover of telecoms operators in breach of EU law. In both France and Spain, these charges 
were introduced when they decided to end paid advertising on public television. The Commission considers 
the 'telecoms taxes' in France and Spain to be incompatible with EU telecoms rules, which require specific 
charges on telecoms operators to be directly related to covering the costs of regulating the telecoms sector». 

115  See TransCore LP vs. Electronic Transaction Consultants Corporation ("ETC"), No. 20081430 (Federal Circuit). 
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users of P2P networks - and their Alma Mater: an American law of 2008 makes it an 
obligation for colleges and universities to develop a plan to combat unauthorised 
distribution of copyrighted material. Although details of the plan were rather sparse, it is 
thought that this choice was made, after having considered a license, to maintain the 
possibility to sue for vicarious infringement tracker sites, intermediaries, etc., while leaving 
the students of participating institutions harmless. The plan also considered the obligation 
to use licensed P2P operations, in the specific case that of Audiogalaxy116. 

The project was abandoned towards the end of 2010 for a simple reason: Choruss was 
unable to secure clearance for the body of musical works required to run the system. The 
blanket license from the NMPA117 was only guaranteed to cover 40% of the musical works 
likely to be used in the system and there was no way of practically achieving clearance of 
the other 60%. This fact coupled with the statutory damages for infringement forming part 
of US copyright law meant that launching the system without fuller clearance of the rights 
in musical works was too great a risk – and a risk that no insurer would underwrite. The 
project was innovative in that it fully separated the responsibilities of the file-shares from 
that of the providers of the “infrastructure” for file sharing (those that are usually 
prosecuted for vicarious infringement).  

The main weakness of this route, a civil law route, is that file-sharers continue to infringe 
copyright, and could remain liable under penal law: in some European countries, legal 
proceedings would remain mandatory.  

It does provide extra revenue for rights holders, but the safe haven is limited to a specific 
site (which could be an ISPs network) and does not solve the problem of exchanges with 
users outside this site - and of course everyone remains an infringer which is not a very 
clear message to send to the consumer-citizen.  

4.2.4.  Compulsory licensing with equitable remuneration 
As has been noted: “In the past, a wide range of new technologies for disseminating and 
listening to music had benefited from compulsory licenses, such as player pianos, juke 
boxes, radio, and for the use of songs in records, compact discs, and other recorded 
music”118.  

This is the usual regime for radio broadcasting of music which was codified by the Rome 
Convention of 1961, and in which the different rights holders lose the right to authorise or 
not the broadcasting of a recording. In exchange they get the right to a fair compensation, 
the level of which may be set by a competent authority (statutory license). (In the US this 
is also the case for Web radios.) The proposed French “licence globale” for non-commercial 
exchanges on the Internet (it has also been called “contribution creative”) is a specific 
implementation of compulsory licensing. 

Compulsory licensing already exists and is arguably compatible with international 
obligations (Berne Convention, WTO/TRIPS119), as long as it does not prejudice the right to 
equitable remuneration, even though this is fiercely contested by some rights holders. 

Compulsory licensing has the disadvantage of excluding market mechanisms for the offer of 
services or for the setting of rates. And of course it represents a drastic reduction in the 
rights of rights holders, and as such should be considered as an extreme measure. 

 

                                                 
116  See the blog Copyright and technology, Oct 27, 2010, The End of Two File-Sharing Services: LimeWire and 

Choruss and IP-Watch.org, Choruss's Convenant: the Promised Land (Maybe) for Record lables; a Lesser 
Destination for Everyone Else. 

117  The National Music Publishers’ Association is the leading trade association in the USA for music publishers. 
118  Love, James (March 26, 2003), in Blur 02 / Power Play in Digital A trand Culture. 
119  Trade-Related aspects of Intellectual Property Rights Agreement. 
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4.2.5.  Digital transmission right  
The Bennett Lincoff120 proposal is as follow: create, for music, a digital transmission right 
(initially for music only) that would replace, on digital networks, the usual (and today 
sometimes separately managed) reproduction, public performance, distribution rights, 
communication to the public and making available rights. The digital transmission right 
(DTR) would only need to be cleared by those who initiate a digital transmission, not those 
at the receiving end.  

This new right would be implemented through a combination of voluntary collective rights 
management and license agreements directly negotiated between individual rights holders 
and audio service providers (this includes DDL121 sites, but not ISPs).  

Individual engaging in P2P exchanges would have to take a voluntary license.  

This DTR could simplify the licensing for exchanges and uses over the Internet, where the 
technological proposition is not easily captured by the old categories of copyright exclusive 
rights: technology often challenges simultaneously several of those rights — and might 
become even more unclassifiable in the future. 

On the other hand, private non-market Internet mediated exchanges only imply two well 
identified rights for the end user (reproduction- the copy made during downloading - and 
making available122 - uploading during a P2P session or to a DDL site123). The commercial 
services provided to support this activity could separately acquire any other necessary 
right. Furthermore as pointed out by PRS124, agglomerating different rights, also has 
negative effects125. The creation of a new all-encompassing digital right is probably too 
complex and carries risks that are not necessarily commensurate with its immediate 
advantages.  

4.2.6.  Copyright limitation or exception, with fair compensation 
The possibility of limitations and exceptions to the exclusive rights of authors and other 
rights holders is provided for in international copyright treaties. They are subject to a three 
steps test, to prevent the negation or restriction of the rights granted to authors126, thus 
setting an outer limit of permissible limitations and exceptions.  

The EU Copyright Directive provides for exemptions only to the reproduction right (article 
5). Concerning private persons it is very specific, thus fulfilling the criteria of the three 
steps test: “in respect of reproductions on any medium made by a natural person for 
private use and for ends that are neither directly nor indirectly commercial”. The Copyright 

                                                 
120  Bennett, Lincoff, A New Business Model for the Music Industry Explained: 

http://www.bennettlincoff.com/dig_trans_rt_2.html. Mr. Bennett is an intellectual property law attorney and 
music licensing consultant, who has served as Director of Legal Affairs for New Media at ASCAP the major US 
music licensing organization, and as senior consultant at the International Intellectual Property Institute, a 
Washington, D.C. think-tank, amongst others. 

121  Direct Download. 
122  von Lewinski, Silke, (Jan-Mar 2005), Certain Legal Problems Related to the Making Available of Literary and 

Artistic Works and Other Protected Subject Matter Through Digital Networks, Unesco e-Copyright Bulletin. 
123  It should be noted that the private digital use of downloaded works might involve other rights, such as format 

change, etc. But those rights are probably better handled under an exception regime, rather than being 
bundled with the commercially more relevant reproduction and making available rights. 

124  PRS for Music: the UK performing right society, which administers the performing right for composers, 
songwriters and music publishers. 

125  PRS for Music, (January 2010), Response to the Commission’s Reflections Paper ‘Creative Content in a 
European Digital Single Market': “There are many areas of exploitation both historically such as broadcasting 
and in the online environment where separate rights have been successfully licensed jointly or in some other 
cohesive way. Aggregation through imposed solutions could have impact on the value of rights and almost 
certainly cause disruption and conflict between the different owners of rights...” 

126  The TRIPS Agreement has a slightly stronger wording than the Berne Convention: “Art. 13 - Limitations and 
Exceptions. Members shall confine limitations or exceptions to exclusive rights to certain special cases which 
do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate 
interests of the rights holder.” 
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Directive introduces the concept of a mandatory fair compensation for many of the possible 
exceptions.  

It would be a huge stretch to qualify content exchanges over the Internet as being private: 
content is offered for use to perfect strangers that remain unknown including during the 
exchange process; furthermore it also concerns the making available right, which is not 
among the accepted exceptions or limitations.  

Any new exception would have to be subjected to the three steps test, which has been 
given a fairly restrictive interpretation including by courts, in the international arena. There 
are other views on how the test should be applied. In particular, it has been argued that 
the test does not undermine the necessary balancing of interests between different classes 
of rights holders or between rights holders and the larger general public127.   

While different sides of the debate will argue for different interpretations of the three step 
test, both agree that to effect the necessary changes to law would be a long and 
controversial process. The better course therefore is to heed the recommendation 
contained in recital 52 or the Copyright Directive: 

“When implementing an exception or limitation for private copying in accordance with 
Article 5(2) (b), Member States should likewise promote the use of voluntary measures to 
accommodate achieving the objectives of such exception or limitation. If, within a 
reasonable period of time, no such voluntary measures to make reproduction for private 
use possible have been taken, Member States may take measures to enable beneficiaries of 
the exception or limitation concerned to benefit from it”.  

4.2.7.  Different flavours of collective licensing 
Collective management of licenses and collection of the relevant fees is something that is 
part of the European tradition (much less of the US one). The advantages of collective 
licensing is that for users it reduces the transaction costs (one transaction, one rate and 
access to all or at least to many repertoires), while for authors and individual rights holders 
it represents a guarantee to be able to exercise their rights and receive some form of 
compensation; legally, collective licensing does not contradict or diminish the rights 
granted by international treaties, and as such are easier to implement without challenge, 
especially in Europe.  

Three types of collective licensing have been considered for non-market Internet mediated 
exchanges: 

 Voluntary collective licensing, where some rights holders may choose not to join a 
collective rights management organisations (CRMO) and continue to directly 
administer their rights, while others go through such a CRMO; 

 Mandatory collective licensing, where the exercise of the exclusive rights can only be 
done through a CRMO. This is typical for the management of the private copying 
levy; 

 Extended collective licensing, where a CRMO is entitled to negotiate and grant 
licenses even on behalf of non-members. Those non-members, usually, retain the 
right to specifically exclude their works from the extended collective licensing. 
Extended collective licensing is widely used in Scandinavia. 

 

                                                 
127  See the declaration: A Balanced Interpretation of the 'Three-step test' in Copyright Law, July 2008, signed by 

a number of high level European law experts. On the necessary interaction between copyright and human 
rights, see also P. Bernt Hugenholtz & Ruth L. Okediji, CONCEIVING AN INTERNATIONAL INSTRUMENT ON 
LIMITATIONS AND EXCEPTIONS TO COPYRIGHT, March 06, 2008,p. 30 on the importance of “making 
intellectual property “subservient” to (the higher objectives of) human rights. In doing so, the law of 
international copyright would immediately reflect the general public interest – as an overriding norm, not as 
an afterthought in the final part of a three step test”. 
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The main critics of collective management are often the holders of rights to very large 
catalogues (music publishers) and new service providers seeking to license music. Their 
arguments are: 

 Collective management (especially if mandatory) limits entrepreneurial freedom and 
the possibility to partner with innovative service models such as Spotify, etc. This is 
often because the licensing deal a CRMO might consider either fall within or 
establish a standard tariff; 

 CRMOs are inherently anti-competitive as they usually benefit from a territorial 
monopoly and all members are essentially treated on an equal footing; 

 CMROs are costly and their administration inefficient revenue distribution lacks 
transparency; 

 CMROs often divert part of the collected license fee to generic cultural aims, thus 
diminishing returns to rights holders. 

 
However, CRMOs have a proven track record, and are mostly working hard at improving 
their governance structure, under the pressure of the different authorities and to meet the 
criticisms.  

4.2.8.  Thinking out of the box 
It is perhaps therefore useful at this point to step back from previous attempts to solve the 
online piracy problem and broaden the review of possibilities somewhat further. To help 
direct review it is also useful to abstract the critical issues to a higher level. These are: 

 The scale of online piracy  obstructs the development of legitimate services; 

 Without new services, and with existing markets overtaken by technology, certain 
copyright industries have a doubtful future; 

 Consumers do have access to free legitimate online services but online piracy 
continues; 

 Rights holders and ISPs cannot agree on solutions (although they appear to agree 
on what they do not want). 

 
It is also important to make some other fundamental observations, again at a high level of 
abstraction: 

 First, online piracy is unlawful in that the acts involved constitute infringement of 
established copyright law; 

 Second, as experience in dealing with traditional forms of piracy over many years 
has shown, simply stopping piratical activities is not enough; once stopped - or at 
least limited - through due enforcement of law, pirate offerings must be replaced by 
legitimate offerings; 

 Third, while rights enforcement and market development are distinct propositions 
they are parallel and complementary. They are not, as some rights holders would 
have it, entirely sequential. 

In recent years there has been a great deal of focus on the enforcement part of the 
equation; less so on the realities of the market development part. That is where the search 
for ways forward should turn for a while. 

Online economics are also very different. For the most part, music is purchased a track at a 
time, not bundled into albums of ten tracks or more. Equally, gone are the 25-35% 
margins on products selling for €15-20 each; iTunes has set the bar at a lower level. 
Finally, while advances are a major part of any deal with an online service, the music 
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industry’s traditional value chain and cash flow are significantly less advantageous than 
they were for physical products. 

In short, online business is generally about replacing margins with scale. And that is why 
online piracy, which prevents the music industry getting to scale is so pernicious.  

While online piracy seems irrefutably the major obstacle to market development, there is 
growing and compelling – if circumstantial – evidence that the music industry has not made 
life easy for entrepreneurs and investors attempting to build new service offerings. Equally, 
there is not a great deal of evidence of the kind of investment in and development of 
systems128 by the music industry that one would have perhaps expected to see in support 
of expanding online service opportunities. 

 
This suggests that part of the solution may lie in finding the right incentives to get rights 
holders to engage more actively in addressing markets whether in response to new 
technological propositions or where there is clear consumer demand for a particular type of 
service – file sharing, for example. And if these incentives are not enough secure for a 
single company even the most innovative or the more established, the solution may lie in 
collective management, which reduces transaction costs for all involved and has the 
advantage of creating a revenue stream from usages for which other adequate forms of 
licensing are not emerging.  

4.2.9.  From mechanism to framework 
The different mechanisms considered form the elements of a toolkit to be used to develop 
comprehensive solutions to the contemporary issues in Internet downloading and 
exchanges; they need to be incorporated in a more comprehensive framework or scheme, 
which is not without its own pitfalls. 

Nearly all proposed solutions imply some form of collective or common licensing 
organisation to collect the revenues and redistribute them. Most of the proposed 
mechanisms grant some form of license, but not all. The legal basis of the proposals go 
from the questionable to replicating the existing, setting them on a firmer footing. They 
have many positive features, but also some - sometimes major – shortcomings, and none 
can guarantee to completely satisfy all stakeholders at the same time, which means that a 
political process remains paramount to implement a solution.  

In reviewing and evaluating any proposed scheme, several aspects need to be taken into 
account:  

 Objectives: what are they, precisely and in practical terms? Is covering non 
commercial uses of P2P and downloading by a voluntary tax (or contribution) as it 
was the case for the private copy levy, the right approach? 

 Legal basis: is it compatible with the existing legal structure? How important are the 
changes needed to the existing law, if any? 

 Practicability: what are the preconditions for it to work? How comprehensive is it? Is 
there a risk of unintended or unforeseen consequences? What is the impact on the 
different categories of stakeholders? To what extent can stakeholders support the 
new collective system when they are so reluctant about all others? 

 Specificity: are the rights concerned and their and the class of end-users clearly 
identifiable and identified? 

 Enforceability: are there mechanisms to avoid abuses, such as free riders, rampant 
commercialisation, extensions beyond the private sphere? 

                                                 
128  For example the delays in building and using DDEX (a standard identifier for musical works), the GRD (global 

rights database) or Soribada (a legal Korean P2P site). 
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 Administration: how are royalties negotiated, collected, redistributed, what is the 
basis for repartition? What is the governance of the designated organisations? 

And of course, if and when implemented, an assessment of the conformity of results with 
the stated objectives should be done. 

It should also be remembered that there are other proposals which have as an objective 
the re-shaping of copyright law in general, to adapt it to a new digital environment and 
allow a different optimisation of the common cultural welfare, through generic access or 
through derivative works  (for non-commercial remixing). This is one of the issues 
associated with so-called “user generated content” which generally builds on pre-existing 
works and sometimes is simply a re-purposing of such pre-existing works. Many present 
interesting and sometimes convincing arguments for the deep changes proposed: a cultural 
flat-rate system is often seen as a harbinger of such changes - but it need not be. And 
some deep changers oppose a content flat-rate, as it might delay the consideration of more 
revolutionary or more complete changes.  

 
Addition 

As noted above, the collective administration of rights in musical works is in a state of 
transition in various ways, particularly in Europe. Various decisions of European Courts and 
statements of the European Commission have precipitated a restructuring of collective 
licensing systems. At the same time, some major music publishers have taken the 
opportunity to reorganise the representation of their catalogues and rights in the European 
market, 

Many rights holders recognise the confusion that these transitions have brought to the 
market and are responding accordingly. Some of them – along with some major users such 
as Apple and Amazon – have taken the initiative to work with the European Commission 
and launch what is known as the EU Global Repertoire Database project. Managed by 
Rightscom in London, this programme issued three documents during the course of 2010: a 
Request for Information; a Request for Proposals and a review of the proposals received. 

The aim of the project is to establish a database of the information required in the effective 
management of rights in musical works. This will make it simpler for users of the works to 
identify the holders of the rights which they need to clear for a particular service. 

The project is in its early stages and has yet to receive support from all the relevant 
parties, notably some of the European CRMOs. It is essential that the project is able to 
secure this support to avoid the establishment of an incomplete solution and to bring into 
the project the wealth of knowledge and expertise in rights management contained within 
existing CRMOs. 

4.2.10.  A content flat-rate system and general policy within the European Union 
No direct consideration has been given to a content flat-rate system in the recent 
documents published by the European Commission on the issue of copyright and creative 
content, which is understandable as this point is highly contentious with rights holders. 

However there is a clear indication that the European Commission is aware of the issue 
faced by individual users. In its recent Communication129 on a single market for intellectual 
property rights, the European Commission stresses that:  

“In light of the fast development of social networking and social media sites which rely on 
the creation and upload of online content by end-users (blogs, podcasts, posts, wikis, 
mash-ups, file and video sharing), specific attention will be given to possible approaches to 

                                                 
129  Communication from the European Commission to the European Parliament, the Council, the European 

economic and social Committee and the Committee of the Region, A Single Market for Intellectual Property 
Rights Boosting creativity and innovation to provide economic growth, high quality jobs and first class 
products and services in Europe, (Brussels, 24.5.2011, COM(2011) 287 final). 
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deal with so-called user-created or user-generated content (UGC)”. In line with its overall 
approach, the Commission advocates responsible use while ensuring that users enjoy the 
full benefits of new interactive online services. 

There is a growing realisation that solutions are needed to make it easier and more 
affordable for end-users, not only to share content, but also  to use third-party copyright 
works in their own works. Users who integrate copyright-protected materials in their own 
creations which are uploaded on the Internet need to have the possibility to have recourse 
to a simple and efficient permissions system (which could include or be part of some form 
of blanket payment). 

The European Commission does not give any indication how this objective could be 
reached, simply noting that “The Commission will explore the issue further, including via 
contacts with all interested parties notably in the context of the above mentioned dialogue 
with stakeholders, in order to strike a balance between the rights of content creators and 
the need to take account of new forms of expression.” 

Notwithstanding, there is a strong endorsement of the use of extended collective licensing, 
at least when it comes to orphan works (works whose rights holders cannot be identified) 
and out-of-commerce works.  

This line in favour of extended collective licensing as an important technique to be used, is 
mirrored at Member States level, e.g. in the Hargreaves Report to the UK Government130 or 
in the Italian Agcom’s proposed guidelines131 for its intervention in the matter of authors’ 
right on electronic communication networks. It should be noted that the Italian Agcom goes 
much further than Hargreaves, which essentially advocates extended collective licensing for 
orphan works, by considering some form of extended collective licensing for non-
commercial online uses.  

The proposals made in the present study are very much in line with those proposals, 
including the recommended means (based on extended collective licensing); the 
touchstone is to find the right balance between the different stakeholders while clearly 
identifying the sought after objective. In the absence of such clear and precise objective, 
which should be as limited as possible, the possibility to reach (or even to impose) an 
agreement will recede in a very far future. 

  

 

 
 

                                                 
130  Digital Opportunity, A Review of Intellectual Property and Growth, An Independent Report by Professor Ian 

Hargreaves, May 2011. 
131  Agcom, Allegato B alla Delibera n 668/10/CONS del 17 dicembre 2010, Lineamenti di provvedimento 

concernete l’esercizio delle competenze dell’autorita’ nell’attivita’ di tutela del diritto d’autore sulle reti di 
communicazione elettronica. 
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4.3.  Credible scenarios in response to the file-sharing issue 

 

KEY FINDINGS 

Two scenarios are possible: 

1. The “status quo” scenario (business as usual+ anti piracy laws); 

2. The content flat-rate scenario with two options: 

 Introduction of a general content flat-rate system constituting anew legal business 
model;  

 A limited content flat-rate system. 

For various reasons, explained in this study, a general content flat-rate system represents 
an unacceptable solution for many actors. 

The limited content flat-rate in a specific political and operational framework could be a 
workable solution. 

Collective management is an unavoidable tool as long as a content flat-rate system is 
contemplated for non-commercial online uses of works, whatever the extent of the 
coverage of that system. 

A scheme based on what has been successfully achieved with the cable and satellite 
directive could be implemented for P2P file sharing. 

The CabSat Directive did not create a new exemption or limitation; it did not impose a 
compulsory license. It limited the exercise of the exclusive rights to collective rights 
management organisations (CRMOs). For these reasons it retains compatibility with the 
international treaties. 

For P2P file-sharing, the exclusive rights to authorise downloading and file sharing within 
very specific circumstances and limits are entrusted to the CRMOS by rights holders. 

 

4.3.1.  An attractive commercial offer 
The first scenario is the business as usual scenario. This is exactly what is happening today 
on the market where companies are launching new offers and new platforms servicing all 
devices with content, whether exclusive or not. This scenario works more or less within the 
framework of existing copyrights law and in parallel to the ongoing struggle against piracy. 
The scenario is following different tracks for music, audiovisual works and cinema with 
attractive and competitive offers (involving good prices and diversity of choice for 
consumers). The scenario is premised on each company retaining the power to manage its 
library of rights in case of exclusive rights (theatrical, broadcasting rights, catch-up, DVD) 
and to compete with others in case of non exclusive rights (VoD, SVoD).  

It gives the most aggressive and innovative companies the potential to raise cash from 
various sources when marketing content with different tools and devices. 

Within this scenario however there is as yet no conclusive evidence that rights holders are 
able to make adequate progress in the anti-piracy war. And nor does it provide a route to 
the legitimisation of non-commercial use and P2P file-sharing of legally download works. 

It fails to address the grey zone which exists between legitimate market and organised 
piracy, this zone where individual consumers have learned to use the digital facilities, share 
information and contents on social networks, and even to pay illegal sites to download the 
film they want to see in its entirety (see what happens on MegaUpload and others after 30 
minutes of streaming). 
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There is arguably a clear market failure when there are no legal answers to the social and 
cultural impact of P2P file-sharing and social networking activity; when the market ignores 
the potential of end users ready to pay to acquire good quality products and then promote 
these products to their friends; when there are no answers to the change in the consumer’s 
behaviour because of the difficulty in controlling any kind of rights exploitation in the digital 
world. Different solutions present themselves, most involving collective management of 
rights.  

4.3.2.  Collective management – the unavoidable tool 

Whatever the scope of the particular system132, collective management is an essential tool 
when a content flat-rate system is contemplated for non-commercial online use of works. 
As clearly demonstrated with numerous examples, collective management is a very 
common business approach used, whether mandatory or not, by various rights holders all 
over the EU. Collective management, whatever its legal basis, is applied to many sectors of 
content value chains, even where the revenue flow is low or marginal. Notwithstanding the 
variations of different collective management schemes one from another,, it is generally 
accepted that this kind of approach becomes relevant when a single rights holder  finds it 
difficult or practically impossible to exploit and control its inventory of rights in its target 
market. 

We consider collective management system in 3 steps:  

 The perception and use of collective management by various content industries; 

 Guidelines for a pan-European collective management system; 

 Proposed scheme for the collective management of a content flat-rate system. 

 

4.3.2.1.  Representation and acceptance of collective management by content 
industries 

The approach to collective management and the state of its development varies between 
content industries. 

4.3.2.1.1.  The music industry 
The music industry has been familiar with collective management for a very long time. In 
most, if not, in all EU countries each category of rights holders, composers, music 
publishers, performers and producers have set up societies which operate in relation to a 
broad range of rights: reproduction, sell through, public performance, private copying, on-
line distribution, etc. 

Composers: much of their revenue is secured through collecting societies for a wide range 
of uses. Although increasing, direct bilateral licensing remains the exception rather than the 
rule. Collective management is traditionally the standard approach to rights management. 
Music industry collecting societies exist in every EU country operating with varying levels of 
efficiency and transparency. They operate as national societies organised in a network. 

Music publishers: Traditionally, to collect mechanical and performing royalties. Music 
publishers have participated in the same collecting societies as composers. In recent years 
the major music publishers have, at least in respect of their Anglo-American repertoire set 
up their own licensing structure to grant direct licences to digital services. 

Music performers: their collecting societies are more recently developed in step with the 
recognition and definition of their rights. They are not present in all EU countries and some 
gaps may remain. Only a part of their revenue is channelled through collecting societies. 

                                                 
132  See Appendix 1 for an overview of the existing cinema and audiovisual industry collective management 

models.  
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This includes royalties paid by broadcasters (often under a compulsory license system), 
private copying, and in some cases rental and lending. Their revenues from sales of their 
sound recordings, either in physical formats or as downloading are governed by the 
contract they have with their sound recording producers. Even though some of their 
collecting societies have been criticised in the past, performers are familiar with, and, in 
general, support collective management for secondary uses.  

Sound recording producers: Again, as for performers, the producers’ collecting societies 
were established more recently than those of the composers, as a consequence of the 
Rome Convention (1961) and the implementation of systems of equitable remuneration for 
broadcasting. Collective management also extends to private copying and a variety of 
secondary uses of sound recordings (for example, in answer phone systems) and public 
performances. The sales of CDs or of digital downloads as well as most forms of interactive 
streaming remain for the most part an activity they handle individually and directly through 
specific commercial processes. Since sound recording producers participate in the private 
copying levy schemes, there would seem to be arguable case for their participating in a 
content-flat rate system. 

Rights holders in the music industry are very familiar with the collective management of 
rights: it is a well-accepted process. Some gaps may need to be filled, particularly as 
regards lack of performers collecting societies in a few countries, but that should not be a 
difficult issue to resolve: collective management is part of the music industry’s culture. 

4.3.2.1.2.  The Audiovisual Industry 

Globally, the stream of revenue coming through collective management is marginal, most 
rights for each audiovisual work being managed through a complex network of individual 
contracts with the producer at the centre.  

Audiovisual authors: audiovisual authors’ collecting societies exist in most (but not all) EU 
countries. They have been set up historically by playwrights and have extended their 
activity to directors and script-writers. These societies, however, account for only part of 
the revenues accrued by audiovisual authors: their main stream of revenue is based on 
individual contracts with producers on a work by work basis with the bulk of their revenue 
being paid upfront at the time of the making of the work. Audiovisual authors’ collecting 
societies collect for some specific, sometimes significant, uses: private copying, 
broadcasting, cable and satellite retransmission. In other instances they may also collect 
additional revenue for primary exploitation of works in cinemas or on video. This kind of 
collecting society is not present or not really developed in a number of EU countries, so 
some gaps may need to be filled.  

Audiovisual performers have most of the time joined forces with music performers. They 
are not represented however in several EU countries. The role of collective management is 
marginal for them as far as the bulk of their compensation is handled by the producer at 
the time of production on the base of individual contracts. The main field where collective 
management applies is private copying and only marginally for some secondary marginal 
uses like the rebroadcasting of some television programmes. As far as audiovisual 
performers transfer most of their rights upfront to the producer by their individual contract, 
they would certainly favour a collective royalty that would escape such a transfer. It must 
be noted however that the handling of audiovisual performers’ rights by collecting societies 
is rather complex and costly, and sometimes translates into very small individual amounts 
as far as the number of performers in a single work is often very large. Many performers 
neglect to register with a collecting society. Significant gaps will therefore have to be filled 
and the gathering of data will need to be improved to achieve better efficiency. 

Audiovisual producers are probably the most reluctant category of rights holders with 
regard to collective management. Their role is to package and finance all the elements of 
the production and thereafter, as entrepreneurs, to organise, control and manage the 
commercialisation of audiovisual works. Linked by individual contracts with all the 
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participants in the production of the work, they commercialise the finished work through a 
complex network of commercial contracts; their skill is to organise selective distribution to 
optimise the revenue accrued at each step of exploitation. While not refusing their share in 
collective royalties where available, they consider them marginal revenues to the extent 
that most of the time they do not include them in their business plan. They tend to consider 
collective management as a threat to their entrepreneurial role and with a potential 
interference to their normal or primary revenue flows. Collective management is therefore 
their last option, only when it is proven that direct work per work commercialisation is not 
possible or would be far too costly in terms of transactional costs in relation to very 
marginal revenue. Today, collective management is actually used by them only where 
legislators – either national or European – have made its recourse mandatory: private 
copying and cable/satellite retransmission. It is reasonable to expect a strong reluctance on 
their part to accept that a new stream of revenue be collectively managed.  

Since this category of rights holder is already the most resistant to the concept of a content 
flat rate system (fearing it would legitimise any uncontrolled use of their works on-line), 
the necessary recourse to collective management to administer such a may be a significant 
additional obstacle. However, this objection to collective management could be, perhaps 
should be, mitigated by providing guarantees as regards the efficiency, transparency and 
trustworthiness of any system of collective management adopted. 

The audiovisual producers’ use of collective management has another important feature: 
they have set up two different and specific systems to operate independently in the two 
areas where they favour recourse to collective management: 

 In the case of private copying levies, they have set up, in countries that apply such 
a system, national collecting societies linked by reciprocal agreements.  

 For the collection of cable/satellite retransmission royalties, audiovisual producers 
have set up a different model called the AGICOA model133. They set up a pan-
European collecting society which handles rights and manages centralised data 
about retransmitted broadcasts. It handles royalties collected country by country, 
calculates amounts due for each retransmitted work and either pays directly to the 
relevant rights holder or through its national collecting society. This allows for 
significant economies of scale, including avoiding the need to set up or duplicate in 
each country databases and complex distribution software. This is particularly 
significant since, unlike authors’ or performers’, producers rights are often assigned 
to distributors on a territorial base and for limited periods of time. Ownership may 
change frequently and the updating of producers’ rights databases for each work is 
an ongoing task which would be too complex and too costly for each national 
collecting society to undertake.  

This model also – at least in principle – assures some degree of national 
transparency in the distribution of global royalties (unlike when national collecting 
societies are controlled by and de facto accountable only to national rights holders). 
It also opens up the possibility – again in principle – to grant trans-border licenses 
on the basis of actual mandates from rights holders.  

 
The coexistence of two, often rival systems, may create an additional complexity: unlike 
authors or music composers who have granted a global mandate or assignment to their 
collecting societies, audiovisual producers have given a specific and narrowly defined 
mandate to each system; extension of the mandate given to one or other of the systems 
would require that each rights holder grants the corresponding mandate. There may also be 
severe conflicts between the two structures. Even in the case when AGICOA’s national 
partners also handle private copy levies, retransmission royalties and private copy royalties 

                                                 
133  We refer here to its specific theoretical model and do not pretend that it is systematically applied in concrete 

practice by that collecting society.   
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are handled separately, distributed on different bases and their beneficiaries may be 
different not only work per work but more globally in terms of categories.  
 
Broadcasters: if the broadcasters are to benefit from a content flat rate system, one must 
be aware that with a few rare exceptions134 they have not organised collecting societies to 
represent their rights. Broadcasters are the only category of rights holder which do not 
need to manage their rights collectively under the cable and satellite directive. They do not 
always benefit from private copy levies but when they do benefit as producers, they choose 
to join audiovisual producers’ collecting societies. (This “dual personality”, may prove 
difficult at times, in particular because of the frequent misunderstanding by third parties of 
their role as producers and as broadcast organisations. Considering the limited number of 
entities concerned, they could decide to join forces and set up a pan-European collecting 
society or two societies: one - mainly for public broadcasters - under the aegis of the 
European Broadcasters Union (EBU), and one for private broadcasters. 

The latest development of the digital market called catch-up TV is rapidly becoming today a 
regular consumer activity. A recent survey in France (by Médiamétrie in 2010) shows that 
there is a slight decrease of private copying acts in favour of catch-up TV consumptions. 
Catch-up TV generates more turnover in 5 years than private copying generates in 20 
years (33 millions turnover in France in 2010 when private copy levy brings 28 millions € to 
the producers community). This change in the market provides another reason for 
evaluating collective management of certain internet rights in the digital age. 

 

4.3.2.2.  Rules to be applied to a European collective management system 

4.3.2.2.1.  Collecting societies must be compatible with EU principles 
We do not consider here all the aspects of this issue. It would go far beyond the scope of 
the present study, particularly as long as the European Union has no set rules yet. It would 
be difficult however to imagine the European Parliament taking the initiative to set up a 
content flat rate system that would in practice consolidate national boundaries inside the 
Union and favour a network of monopolies based on national territories. Logically, 
consideration of content flat-rate system presupposes that pan-European structures should 
be systematically favoured: collecting societies should be able to grant pan-European 
licenses and represent rights holders on a pan-European scale.  

 

If EU fair competition rules are to be respected, the economic logic of collective 
management should not be misapplied. Therefore, economically, consumers, via ISPs are 
not customers of collecting societies, but are customers of rights holders135. Collecting 
societies are intermediaries, brokers, acting on behalf of rights holders who are their clients 
and in some cases they are even considering that they own the rights. The fact that a 
customer pays to the bank of his provider, does not make the consumer a client of the 
provider’s bank; the same reasoning should apply to collecting societies: the fact that to 
remunerate rights holders and pay for the content a user (whether a consumer or an ISP) 
pays to a collecting society does not make that user a client of the collecting society.  
Therefore the competition issue should not be misplaced: it should be applied and 
controlled in the relation between rights holders and collecting societies. Each rights holder 
should be free to choose his collecting society and not be imposed one because of his 
nationality. National legislations imposing to rights holders a national monopoly should 
therefore be revisited. 

                                                 
134  German private broadcasters are probably the only known exception: they have created a collecting society 

under the name of “VG Media”. 
135  Contrary to the logic followed by the so called Simulcasting Agreement between the IFPI and DG Competition 

of the European Commission, 8 October 2002 relating to a proceeding under Article 81 of the EC Treaty and 
Article 53 of the EEA Agreement, Case N° COMP/C2/38.014. 
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4.3.2.2.2. Collecting societies must be credible and attractive for all rights 
holders  

Cost 

Collecting societies must be perceived as cost effective by rights holders who bear their 
operational cost:  

- Duplication of tasks in the different collective societies must be avoided; with that in 
mind, a global European system of collective management is to be preferred over  a 
multiplication of nationally based societies; 

- Transparency of costs should be guaranteed; there should be no hidden costs. 

Transparency and control 

Collecting societies’ operations must be transparent and comprehensible first by their 
members, but also by the public at large, as well as by authorities. In particular, there 
must be:  

- A clear distinction between fiduciary accounts (royalties) and operational accounts 
(cost); 

- An independent auditing of accounts on a yearly base; 

- Availability of accounts for public scrutiny (while respecting the privacy and 
confidentiality of information relating to individual members).   

Governance 

It must be entrusted to all the actual beneficiaries of the royalties: 

- Individual rights holders should be guaranteed fair representation and involvement 
in the governance of such organisations; 

- No discrimination on the base of nationality can be allowed (which again speaks in 
favour of pan-European collecting societies).  

Cultural funds 

If some part of collection revenues are to be used to finance cultural activities: 

 They should be capped at a reasonable level;  

 The use of such funds should be transparent and controlled; 

 They should be used without national discrimination; 

 A serial deduction of cultural funds must be avoided: a pan-European system will 
need to go through several collecting societies before reaching the rights holders; 
there should not be deductions for cultural funds made at each level of the process. 

Non-distributable funds 

In any collective management systems some royalties cannot be distributed because of 
entitled rights holders cannot be identified and/ or located; a reasonable term (3 years for 
instance), should be set to identify or locate rights holders; royalties frozen for that 
purpose in the accounts of collecting societies should be capped.  

4.3.2.2.3.  Collective management must appear as an efficient and safe system to 
ISPs 

The management process must be efficient and compatible with the way ISPs operate. 
They must be able to obtain a single license and avoid multiple negotiations.  
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This implies: 

 They should not be compelled to negotiate on a country by country and must be 
able  to obtain if they so require license covering all their countries of operation or a 
pan-European license;  

 Considering the very large number of categories of rights holders, they cannot be 
compelled or even expected on a voluntary basis to negotiate a separate license 
with each category of rights holders. They should be able to negotiate a single 
global license covering all categories of rights holders;  

 The different categories of rights holders in each industry and the different 
industries must therefore gather at the European level so that they can offer such a 
global license to consumers via ISPs; 

 ISPs and consumers must feel secure within the licensing framework established and 
fully indemnified against possible claims by rights holders individually or collectively 
who as assert they are not represented by the collecting society. 

To achieve this, several legal techniques can be used: 

 The collecting society can give a contractual indemnity in respect of any individual 
claim by a rights holder. This provision is familiar and frequently used by collecting 
societies today. It is not open ended however, limiting the responsibility of the 
collecting society to the amount the rights holder would have been entitled to if it 
had been a member;   

 Some collecting societies have the benefit today in some countries of a legal 
presumption that they represent all the rights holders of a category; this is a 
rebuttable presumption and therefore does not provide all the guarantees an ISP 
may require. Further, such a technique is not desirable because it frees collecting 
societies from making any effort to enlarge their representation de iure. It is clearly 
connected with the concept of national monopolies guaranteed by a government; 

 Scandinavian countries have developed a legal tool drawn from the tradition of 
labour law: extended collective agreements. When a collecting society, accepted as 
sufficiently representative of its category of rights holders, grants a license, all rights 
holders of that category, even if not member of the collective society are deemed to 
be represented and bound by the agreement. This practice has led to some 
occasional abuses at national level; 

 Representativity being considered only as regards national rights holders when their 
number may be very small compared to the number of foreign rights holders – this 
practice applied by a pan-European collecting society would be more acceptable and 
legitimate; 

 Without granting a formal monopoly, extension of the scope of the contractual 
license to possible individual rights holders’ claims would be guaranteed by such 
legal technique and would satisfy the need of ISPs and consumers for legal security. 

4.3.2.3.  Proposal for a collective management of a content flat-rate system 

To fulfil the requirements we described above, we propose a 3 level collective management 
system so that licenses can be easily granted while leading to a fair distribution of the total 
royalties collected: 

1. First level: collection; 
Collection from ISPs and repartition between the different industries 

2. Second level: industry level; 
Allocation of royalties to works in each industry and repartition of the royalties per 
category of rights holders within the industry; 

3. Third level: Distribution to rights holders. 
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4.4.2.3.1.  First level: centralised collecting society (CRMO) 
There should be formed a centralised collecting society governed by representatives of each 
industry at level 2 (see below): music, audiovisual, text, other industries (still images, 
graphic arts, etc.).  

 First task: licensing ISPs and collecting royalties  

Its principal task would be to grant licenses to consumers via ISPs along the model 
described above.  

The advantage of having a single pan-European collecting society is that all ISPs would be 
subject to the same tariff or the same tariff structure. Its monopoly position requires that 
its tariffs would either need to be approved by some European authority or set by a 
mediation/arbitration process after a certain period allowed for free negotiation, (it being 
unlikely that any voluntary agreement could be reached between rights holders and ISPs. 
We would favour the second approach.  

The level 1 collecting society would grant individual license to each ISP, collect the 
corresponding royalties and be entitled to control the accuracy of the amounts, either itself 
– its staff would need to be bound by confidentiality: ISPs would not logically accept public 
disclosure of commercially sensitive information – or through independent auditing.  

 Second task: allocation of royalties per industry 

The central society would split the global royalties collected between the different industries 
according to a quasi-permanent index based on agreement between the different industries 
taking into account the volume of each type of works concerned and the economic value / 
cost of the different types of works. 

Further research must be undertaken to assess the impact (and costs) of the various 
existing distribution parameters used by different collecting societies (polls, market shares, 
number of single visits on websites as far as downloading is concerned, others and 
according to the fact that privacy rules will not allow to track users end consumption) in 
order to establish the most relevant system (see 4.4.3.2). 

Once again, if an agreement cannot be reached between the different industries, a process 
of mediation or arbitration should be used. The valuation index should be quasi-permanent 
because it would be too difficult and too de-stabilising to change it too often.  It could be 
revisited where there was sufficient evidence of significant market changes. Subject to such 
evidence, we would recommend a minimum period of 5 years. 

The central collecting society would pay the corresponding amount to each level 2 collecting 
society. This would be a simple task that could be done on a quarterly basis. 

In term of costs, one must distinguish the costs of collecting the Content flat-rate and its 
distribution costs. The collecting costs are borne by ISPs (network access costs and 
management costs). The allocation costs are the re-distribution and management by the 
collecting society. 

The costs incurred by such a collecting society for its operation would be limited insofar far 
as its re-distribution task would be extremely simple. If in a first period, licensing all 
existing ISPs may take time and energy, the periodic renewal of contracts and the licensing 
of new entities would require only limited manpower. The billing would be a straightforward 
administrative task; the control/auditing of figures provided by ISPs would probably be the 
main cost.  

4.4.2.3.2.  Second level: industry collecting societies 
Each of the 4 types of industries, as described in section 1 of this chapter should set up its 
own common collecting society. It would receive the share of the global royalty 
corresponding to each type of work it represents. There would be no collection cost. 
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Its tasks would be: 

 The first task: identification and individual valuation of the works to be remunerated 

This could be done by surveys although the reliability of such studies is to be considered 
carefully: consumers tend to modify their behaviour on the Net when part of a panel and 
even a large panel would not indicate all the works which are actually downloaded. Each 
industry collecting society could more easily use other criteria well accepted by all the 
stakeholders. Several sound recording producers’ collecting societies for instance have 
accepted the actual number of copies sold of each sound recording as the main criteria for 
the sake of private copy levies distribution. They commit to communicate, on a confidential 
base, the number of copies sold of each sound recording, and accept control or audit of 
these figures by independent or elected group of auditors acting on behalf of the concerned 
collecting society. Following a similar logic, one could imagine that the audiovisual industry 
accepts as a reference the number of legitimate downloads from authorised distributors 
(VoD, SVoD, and catch up TV) as a rational basis for their own distribution.  

Level 2 collecting societies would not allocate royalties to works but rather points giving 
them a relative value. They would then communicate to Level 3 collecting societies in their 
scope the notional value of each work. Works would be identified by their standard 
identification code. The major industries have set up or are in the process of setting up 
such identification numbers for the sake of exchanging data between collecting societies 
and for the sake of tracking works used on-line: 

 Sound recording: ISRC (International Standard Recording Code) 136; 

 Audiovisual works: ISAN (International Standard Audiovisual Number) 137; 

 Texts: ISTC (International Standard Text Code) 138. 

Other content industries are still in the process of development of such identification 
numbers and those who are not should be encouraged to do so as soon as possible: every 
content industry, independently of any collective management system, needs such 
identifiers to track worldwide use of their works on-line. 

This valuation of each work within the industry would save duplication of complex valuation 
processes in each of the collecting societies of level 3. It would also avoid confusion for 
example in the remuneration of a work by a collecting society for a given category and no 
remuneration of the same work for another category. For example, the producer of a given 
feature film might receive royalties from its collecting society, but the performers or the 
authors of the same film may not receive any benefit from their own collecting society due 
to a lack of information or inappropriate usage data.   

It would also guarantee the neutrality of the valuation of works, level 2 collecting societies 
having no data as regards the rights holders in each work.  

 The second task: Level 2 collecting societies would proceed to establish the 
respective shares of the global royalty allocated to the industry it represents as 
remitted by the central society (Level 1) and transfer the corresponding amounts to 
Level 3 collecting societies. 

Shares should be based according to amounts negotiated between the categories of 
stakeholders. They should not vary. Once the distribution parameters have been decided, 
the split of royalties allocated to a given industry would be an easy task and could be 
performed quarterly.  

The cost of task 1 could be significant: it would require gathering of data to value each 
work within the industry and sophisticated software.  

                                                 
136  See: www.ifpi.org/content/section_resources/isrc.html  
137  www.isan.org; ISAN has the great value to be a tool set up and managed  jointly by producers’ International 

organizations and authors’ International organization CISAC. 
138  www.istc-international.org  
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By contrast, the cost of task 2 would be negligible. 

4.4.2.3.3.  Third level: collecting societies per category of rights holders 
These societies should be set up by each category of rights holder at the European level. 
They should not be a mere gathering of national collecting societies, but a gathering of 
rights holders themselves, controlled and governed by rights holders.  

 The first task: identification of rights holders 

The first task of Level 3 collecting societies would be to identify the rights holders in each 
work. This implies the establishment, maintenance and updating of a database of rights 
holders and the works in which they have an interest. Rights holders would need to register 
for each work; that could be done either by themselves, or by their agents or by their 
(national) collecting society. However, if the registration is administratively performed by a 
collecting society, it should be on behalf of an explicit rights holder: any registration 
indicating the collecting society alone as the rights holder for a work should be discarded.  

It should be noted that registration of audiovisual performers may be particularly complex 
because of the number involved for each audiovisual work and because they must also 
each be weighted for each work: leading role, second leading role, second roles etc. cannot 
be given the same share of the performers’ royalties for a given work.  

To ease the registration process, performers’ unions should secure automatic registration 
by the producer, in the same manner their compensation is declared to social security 
institutions. 

Decentralised offices controlled by the third level collecting societies, or local collecting 
societies, could be registration offices in the local language. 

This task would be costly for all collecting societies. 

 The second task: allocation of royalties per rights holder 

According to the valuation data of works established by the Level 2 societies, royalties 
could be allocated to each work and to each rights holder in each work by sharing the 
royalty allocated to the work according to the share each rights holder is entitled to. Then 
the collecting society can add up all the (sometimes very small) royalties allocated to each 
rights holder. Such allocation should be done on a yearly basis or twice a year. 

 The third task: payment of royalties to rights holders 

The Level 3 collecting societies would pay the cumulative royalties directly to each rights 
holder or to whoever the rights holder would have indicated: his agent or his national 
collecting society. In no case payments should be made to a third party entity without 
express requirement of the concerned rights holder and any payment should be made in 
the name of the final beneficiary. This is necessary to avoid abusive claims, or claims made 
by a collecting society not on behalf of a particular rights holder but on some other basis, 
for example, nationality.  

The segregation of duties between Level 2 and Level 3 collecting societies, one valuating 
each work while having no knowledge of the rights holders, the other one allocating the 
corresponding value to the concerned rights holder(s) is important to avoid fraud and 
biased allocation of royalties. 
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The overall process of collective management as we propose it can be summarised in the following way: 
 
Chart of the 3 levels of collecting societies, their respective tasks and the flow of information and of royalties 
 

  
 
Collection from ISPs 
 
  Distribution between 
industries 
 
Allocation per work 
within each industry 
 
   Payment to each global 
category within the industry 
indicating an amount per work 
Allocation per 
rights holder for each 
work within the 
category 
 
  Payment to each rights 
holder, possibly via a local or 
specific collecting society 
 
Possible local 
collecting societies as 
intermediaries 
& 
rights holders 
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5. CONCLUSIONS AND RECOMMENDATIONS 
 
In order to establish what could be a relevant public action and policy in the music and 
audiovisual and cinema industry, it is important to summarise the major objectives of the 
proposed policy and the various steps that it must follow to make sure that all the 
decisions, tools, steps to implementation and timing as well as steps and chronology are 
aligned in the fulfilment of the objective. 
 
The conclusions and recommendations proposed below can be considered as a blue print 
for the implementation of a content flat-rate system. 
 

5.1.  Conclusions 

5.1.1.  What must be taken into account concerning the content flat-rate scheme? 
It is necessary to provide protection for the end-user, based on facilitating a clear 
understanding of what acts are legally authorised and those which are not, and facilitate 
P2P and social networking, as long as those activities remain non-commercial and are not 
the subject of transactional agreements. 

Extended collective licensing or exercise of rights should be promoted where opportunities 
exist for voluntary licensing and which are not (or cannot be) exploited by rights holders 
individually. This is intended to increase the legitimate market at the expense of piracy. 

The content flat-rate system will be limited to download rights and some form of upload 
rights (making available) to allow access to P2P networks (where the protocol usually 
requires some form of uploading during downloading). The system will permit the global 
sharing of works of an end-user’s own digital collection, and will limit any form of sharing, 
over P2P networks, social sites, cyber lockers, etc., to a private circle of friends and family. 
As an example, the extended license of the making available right could be limited to 50 
best friends, which means that P2P or DDL offerings (with new content offering) should 
only be allowed within one's social circle (perhaps via a social network). 

The content flat-rate system will require that limitations are placed on the capacity of 
storage systems used within the authorised network and on the quantity of files shared 
irrespective of the protocols or applications used. 

The ISP will have the capability to inform its subscribers when the quantity of files shared 
exceeds the authorised amount and then block excess sharing as they are already doing as 
part of current Internet and mobile phones subscription packages. 

The ISPs will be able to propose an extra fee in addition to the monthly content flat-rate if 
the consumer needs more capacity to exchange files as it works nowadays all over the 
world with Telecom operator’s cell phones subscriptions. 

The limited, non-market status of the content flat-rate network should be enforced and the 
network ring-fenced from any commercial networks. There should be clear communication 
to potential end-users about the scope of activities which are permissible within the content 
flat-rate network. The terms should be standardised at European level and by category of 
work (and therefore not subject to a "single work single licensor" approach, or demarcated 
by territory of licensing or place of business of licensee and/or licensor). 

 

 

 



Policy Department B: Structural and Cohesion Policies 
____________________________________________________________________________________________ 
 

 104

5.1.2.  The 42 Key factors of success for the feasibility of a content flat-rate 
 

Objectives: 

1. Where consumers have shown a preference for using content in a particular way and 
there are ways that such use can be licensed on a viable commercial basis, rights 
holders should be expected to do so.  

2. Artists /creators and other rights holders, including producers must be assured the 
possibility of remuneration based on the voluntary exercise of their exclusive rights 
(subject to 1 above). 

3. Ensure that a fair balance is struck and maintained between the various fundamental 
rights protected by the Community legal order139.  

 

Legal basis: 

4. Do not introduce new copyright exceptions and limitations as they require heavy 
modifications to existing norms and law (not all would be readily compatible with the 
existing international instruments, and thus might take quite some time to implement).  

5. Favour extended collective licensing for the exercise of rights where appropriate 
(facilitating easier access to the complete repertoires), but no dilution of the exclusive 
rights. Where voluntary licensing is shown to work, then there should be no mandating 
of collective licensing; where opportunities exist for voluntary licensing which are not 
exploited by rights holders, there may be mechanisms to allow exploitation of the 
opportunity in other ways for example, as has been implemented by the CabSat 
Directive140. 

6. The rights that are considered here should be exercised only through a collecting 
society. Where a rights holder has not entrusted the management of his rights to a 
collecting society, the collecting society which manages rights of the same category 
should be deemed to have been so-mandated by that rights holder. Where more than 
one collecting society manages rights of that category, the rights holder should be free 
to choose which of those collecting societies is mandated to manage his rights. A rights 
holder referred to in this paragraph shall have the same rights and obligations resulting 
from the agreement between the licensees (end users) and the collecting society which 
is deemed to be mandated to manage his rights as the rights holders who have 
mandated that collecting society. The rights holder will be able to claim any entitlement 
within a stipulated period.  

7. If a rights holder authorises the initial transmission, representation or making available, 
within the European Union of a work, he shall be deemed to have elected not to 
exercise his rights in relation to the non-commercial sharing rights under consideration 
on an individual basis rather to exercise them in accordance with the above provisions 
relating to collective management.   

8. Notwithstanding the above, rights holders may withdraw from collective licensing, as 
long as they provide for the licensing of the rights for the specified purpose in 
concurrently with the release of licenses by the relevant collecting society. 

9. In case no agreement is reached, there needs to be a provision for mediation. 

 

                                                 
139  As indicated by the Court of Justice in the decision on case Case C-275/06, “Productores de Música de España 

(Promusicae) v Telefónica de España SAU (Reference for a preliminary ruling from the Juzgado de lo Mercantil 
no 5 de Madrid). 

140  See Art. 9 of Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules 
concerning copyright and rights related to copyright applicable to satellite broadcasting and cable 
retransmission. 
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Practicability:  

10. There should be provision to opt out of collective licensing, while incentives to use it 
remain: loss of access to the sums being distributed, cost of direct licensing, and cost of 
direct enforcement activity).  

11. The exploitation window issue must be dealt with carefully. The primary impact of 
piracy occurs during the first two months after the release of a work. At the same time, 
rights holders must have time to exploit their rights in order to insure the best return on 
investment.  

12. Collective licensing should not be used during an initial release period of ideally 4 
months (2 month is a too short period). This embargo could be extended for up to a 
maximum of 6 months – perhaps even 12 months for audiovisual works. Shorter 
periods would be much more acceptable for consumers while longer periods risk being 
self-defeating. The precise duration should be specified after due consultation with 
rights holders, essential for the film and music businesses. This would also have the 
effect of creating a specific exclusive exploitation window for new commercial services. 
The difficulties for rights holders of a short period of exclusivity are well understood, but 
there must be a balance with the consumer behaviour and expectations. 

13. Extended collective licensing of P2P file sharing encompasses the communication to the 
public/making available rights implicated in downloading. It should also extend to the 
limited uploading acts involved sharing  limited uploading rights  but would not to 
uploading works for storage in  cyber lockers or seeding P2P networks with content in 
some other way. These latter activities should only be licensed on normal commercial 
terms - at least for newly-released works.   

14. User's rights and obligations should be clear and consistent 

15. Internet intermediaries (ISP) should not need to be licensors of their end-users, but will 
offer the end user license and collect the content flat-rate for the actual licensor, being 
the selected Collective Rights Management Organisation.  

16. Some form of collaboration on enforcement, by ISPs and other Internet intermediaries, 
will be needed. There should not and cannot be any general content monitoring 
obligation. The normal network traffic management tools could be sufficient to signal 
extraordinary activity, and of course safe haven clauses must be linked to due response 
being made when notice of infringements is given (e.g. particularly for recently-released 
works). 

 

Specificity:  

17. The content flat-rate offer subscription will be sold to individual end users by ISPs. 

18. Sharing should be limited to a private circle of “friends and family”. As an example, the 
license for the communication/ making available right (except for very short extracts) 
will be limited to 50 friends (a sufficiently large but restricted number), which means 
that an authorised P2P or DDL offering could only be allowed within specific social 
networks. 

19. The limited content flat-rate system will allow consumers to share works within P2P 
networks in the same way private copying of VHS carriers was allowed in the family 
circle. 

20. Downloads must be done only from fully authorised cyber locker sites using legitimate 
sources. For the good management of the system all artwork must be tagged (or 
otherwise officially identified). 

21. To make the mechanism more relevant, standard “rules of engagement” should be 
developed and communicated on site by site basis. This should be done by the 
Collective Rights Management Organisation, with the rights holders’ support. It should 
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also be adopted by VoD, SVoD platforms and catch-up TV services that advise 
consumers about the option when taking up the license offer, also underlining the risks 
of engaging in unauthorised P2P activities. 

22. For practical reasons, the license should be on a flat rate basis, even though it 
introduces unfairness between heavy and light sharers. A quantitative rate would not 
scale and ISPs should not be obliged to monitor content downloaded or uploaded. 

23. Differences in consumer behaviour as well as value chains suggest consideration of 
different content flat-rate systems for music and audiovisual works However, given  the 
complexity of the management processes involved, the risks of misunderstanding, the 
bad faith of certain categories of stakeholders as well as of consumers, only one limited 
content flat-rate covering music and audiovisual is recommended. 

24. This private use licence will be paid by consumers on a voluntary basis to the ISP and 
will be clearly identified in the commercial terms offered by ISP’s. This should not 
preclude ISPs from establishing an all-inclusive policy for 100% of its private customers 
(presumably at a better rate). 

 

Enforceability:  

25. There will remain a need to enforce the initial period of exclusivity, especially on the 
upload side. But the focus should be on up loaders and not downloaders. 

26. The limited non-market status of the solution should be enforced, and all indirect 
market based activities should be prohibited (cf. The Pirate Bay case) and prosecuted 
(on the basis of authorising infringements). This would help to limit the usability of non 
licensed sites. 

 

Administration:  

27. Transparency in administration is fundamental in the interests of both rights holders 
and consumers. 

28. Organisations with extensive catalogues should be allowed to be present and support 
the system by bringing the rights of their members to the selected CRMO. 

29. The content flat-rate will be collected by ISPs and (after the deduction of a commission, 
to be discussed, for collection tasks) will be remitted to the selected CRMO. 

30. Establishing the basis for distribution of revenues to rights holders is a difficult matter 
and should be discussed among stakeholders so that they reach a consensus. 

31. Measurement issues must be addressed in a new survey in order to identify the best 
solution.  

32. The rates need to be negotiated (with some form of mediation) as there is no scientific 
way of determining their level. Estimated losses from piracy are not conclusive whereas 
the ISP’s market experience will be of a greater relevance.  

 

Pricing141 

33. The price must be high enough to reach a level which creates additional value and 
provides sufficient margin to build an administrative system to collect and properly 
distribute the content flat-rate revenue. 

34. The price should set high enough to avoid negative side-effects like the migration of 
consumers from commercial services to the content flat-rate system.  

                                                 
141  Cf. Part 4, chapter 4.1.  
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35. The price should be attractive for consumers to persuade them of the value for money 
(technical quality, authorised P2P sharing with a limited circle of friends, and of course, 
the wide choice of content available based on legal commercial offers). 

36. A content flat-rate system could have a consumer price point in the range of €4 to €6 
VAT included /month for audiovisual works. But according to the hypothesis stated in 
chapter 4 of this report, research needs to be done using the all available data to 
determine the appropriate price points. 

37. €4,99 per month could be an attractive starting point to reach a consensus price 
acceptable by  all  stakeholders. 

 

Marketing 

38. Consumers must be clearly advised of the final destination of their payments (in the 
same way that eco-taxes or eco-contributions142 are now identified and clearly labelled 
on the prices of a growing number of products, especially household appliances, 
electronic goods, cars, etc.). 

39. These payments will support the creative industries and communities. 

40. By subscribing for a license, the consumers will be supporting the creative community 
and not pirates or illegal activities.  

41. A clear distinction must be maintained between the content flat-rate system and the 
private copying levy system. The private copying levy must be clearly applied solely to 
the copying of works on physical supports (DVD). 

42. Consumers should be given very clear information about what is permitted within the 
content flat-rate system. Clear distinctions should be drawn between what is authorised 
within the system and other illegal activities.  

 

5.2.  Public Policy Recommendations 

5.2.1.  Preliminary Remarks 
The authors of this study are of the firm opinion that there is a significant political risk in 
proposing and promoting the introduction of a general content flat-rate system which would 
potentially displace an extremely large number of market mediated exchanges, up to the 
point of impeding the emergence of new market mediated services - not to speak of 
extremely large value destruction. 

A content flat-rate system with a strictly limited objective must be characterised as a way 
to avoid threatening the civil liberties of a large number of citizens and should be as limited 
in scope as required to achieve that objective (by ensuring for example that licences are 
granted to consumers and not ISPs.). They further believe that the proposal as set out in 
this study is not the complete framework, and that they have only attempted to identify 
what in their opinion constitute the high level considerations for the fuller development of 
the framework. They are confident however that the proposed management structure 
based on extended collective management is the least objectionable in the present 
circumstances. 

They are aware of the real difficulties (professional and cultural) in building something 
workable without too many unintended consequences. 

                                                 
142 These correspond to the cost of collecting and recycling waste electrical and electronic equipment. 
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Finally they wish to underline that strong political vision and direction are needed to 
proceed with this approach given the current lack of consensus, consensus being the key 
requirement for the success for such a project. 

There is an opportunity to secure a great European victory for the promotion of culture and 
the cultural industries, and which could be re-used for all other digital contents.  

5.2.2.  The Political Feasibility 
- The creative content licence is not the panacea for all the problems. 

- It is a limited content flat-rate system which will create value for the creative 
community. The objective of this scheme is clearly to reduce the grey zone between 
legal offers and piracy and to return millions of people to legitimate practices. 

- This licence will not constitute authorisation to upload catalogues of music and 
audiovisual works but rather offer consumers the possibility of legitimately sharing their 
private selection of the creative contents they like. 

- The content flat-rate system is not a new business model which will replace existing 
models. It is a complementary scheme which will create additional value for the creative 
community. 

- The political authorities must make sure that the public policy foundation for the system 
is based on a clear rationale and consensus. Such policy pays great attention to the 
economics of the creative industries in order to preserve the production capacity for 
cultural content. 

- Existing practices and structures should be adopted to avoid reinventing the wheel. 
Extended collective management should, on that basis, provide the model for the 
administration the system. 

- Adopting an extended collective management approach should provide the significant 
advantages of consensus building among rights holders, pan-European implementation, 
and thus opens up the possibility of multi territory licensing. 

- Limiting the implementation of the system to one pan European collective rights 
management organisation preserves compatibility with international agreements and 
will avoid duplication of cost. 

- It is essential to continue the war against commercial forms of piracy. 

- Promoting the content flat-rate system with consumers as a voluntary proposition, 
clearly marketed as such (“My value for money”), will help to demonstrate what is legal 
and what is not. 

5.2.3.  Economic Feasibility 
 There must be a further in-depth study of the business model and which addresses the 

issues of pricing, collecting costs, management costs, exploitation windows, etc. 

 This survey must also cope with the issue of the criteria for distribution of revenues, a 
key issue for convincing important rights holders to bring their libraries to the proposed 
Collective Rights Management Organisation. 

 Finally this future survey must also investigate the need of a certification or 
labelisation143 policy as a new tool against piracy and illegal platforms. 

 Promote the project in order to make sure that the largest number of rights holders will 
bring their rights to the collective rights management organisation in order to have the 

                                                 
143  It could be based on the experience of the HADOPI certification system for music platforms that helps the 

consumer to clearly identify the legal offer. 
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most updated, recent and diverse catalogues. It is a key issue to insure the success of 
the content flat-rate on the market and among professionals. 

 

5.3.4.  Final conclusion 
On one side, there are right holders establishing licences for uses that are not covered by 
their existing models for exploitation. On the other side, there are consumers subscribing 
on a voluntary basis to a legitimate offer limited for downloading and P2P file sharing. 

This subscription revenue is collected by ISPs and is remitted to a collective right 
management organisation. This latter will organise the distribution of the revenues on the 
basis of a formula of calculation that still needs to be defined. It could be based on market 
results such as the DVD sales or VoD downloads indicators but in any case, a consensus 
shall be reached.  

There is a decoupling between what are the actual works shared by consumers and what is 
paid to download and exchange them. There is no need to infringe the consumer’s privacy 
as use of specific works is not tracked; the system will be based on the volume of works 
shared.  

Piracy remains a plague that has to be dealt with.  

This system as proposed will only cover cinema and audiovisual works. Given the 
specificities of the music sector, its different value chain, its different consumption habits 
and the volumes involved it falls out of the scope of what is proposed here. A similar 
system could work for music but an in depth and case study of the existing offers should be 
conducted in order to build up and refine a workable model that could be validated by both 
consumers and rights holders. However, this work would represent a much greater 
challenge than that involved in dealing with audiovisual works.  
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APPENDIX 1:  EXISTING CINEMA AND AUDIOVISUAL INDUSTRY COLLECTIVE 
MANAGEMENT MODELS 

 
LEGAL FRAMEWORK MAIN EUROPEAN COLLECTING COMPANIES STATUTES REMARKS

cable
private 
copying

TV 
broad 

casting

DVD 
sales

VOD
educat. 
record.

video 
rental

TV 
archives

video 
lending

theatres 
& 

public 
places

Filmschaffende Genossenschaft mit beschränkter 
Hftung  (VDFS) for authors (directors, Director of 
Photography, editors, Art directors, wardrobe masters). In 
2007, VDFS collected 5,4 M€ (for 1985 right owners). Same 
year, operating expenses represent 8,40% of total revenue. 

Mutual Benefit 
Society

Literar-Mechana Wahrnehmungsgesellschaft für 
Urheberrechte GesmbH (Literar Mechana) for scenarists. 
operating expenses represent 10,7% of total revenue.

Limited Company

VAM (producers) Limited Company

SUISSIMAGE includes authors as well as rights owners 
(producers in particular). Operating expenses repensent 
4,4% for legal management (cable & private copying) and 
10% for facultative management.

Société Suisse des Auteurs (SSA) for authors of drama 
works,   musical drama works choreographic works (both 
audiovisual and multimedia).

La principale SGC est la Verwertungsgesellschaft Bild - 
Kunst  (VG Bild Kunst) for artists, publishers, 
photographers, designers, directors, DoP, editors, Art 
directors, wardrobe masters & producers

Verwertungsgesellschaft  Wort (VG Wort) for authors 
and publishers.  

Gesellschaft zur Wahrnehmung von Film- und
Fernsehrechten mbH (GWFF) collects for producers. Its 
board is composed of German and foreign producers

Verwertungsgesellschaft  für Nutzungsrechte an 
Filmwerken mbH (VGF) is also collecting rights for 
producers.

AGICOA GmbH collects on behalf of both German and 
foreign producers. It is a joint venture between GWFF and 
AGICOA (Geneva)

Unlike Germany, for example, and in accordance 
with the law, there is just one collecting society for 
each artistic group. When the work belongs to 
several groups it can be affiliated to several collecting 
societies. 

There is no monopolistic collecting society  by sector 
or artistic group. German Law (like the British and 
the Austrian laws) is very restrictive regarding the 

definition of "author". It acknowledges that the 
creative technicians and the director are co-authors of 

a work. Scenarists and music composers are just 
authors of their own contribution.

Mainly private law 
companies working 

as commercial 
organisation or as 
limited company 

(GmbH)

RIGHTS

COUNTRY

Swizerland

Copyright, neighbouring rights 
and collecting management 
are codified in the  "loi 
fédérale sur le droit 
d'auteur" (last modification : 
July 2008). 

SUISSIMAGE and 
SSA are both 
cooperative 
companies.  

The Austrian Law (like the British and the German 
laws) is very restrictive regarding the definition of 

"author". It acknowledges that the creative 
technicians and the director are co-authors of a work. 
Scenarists and music composers are just authors of 

their own contribution.

Austria

Legal requirements concerning 
Collecting companies are set 

by the 2006 
Verwertungsgesellschafteng
esetz law which imposes one 
collecting company by sector.

Germany

The Gesetz über die 
Wahrnehmung von 
Urheberrechten und 

verwandten Schutzrecheten - 
Urheberrechts-

wahrnehmungsgesetz 
(Federal Law on Copyright & 

Neighbour righs) of September 
1965 sets the legal framework 

for collecting societies.  

 



Policy Department B: Structural and Cohesion Policies 
____________________________________________________________________________________________ 
 

 112

Société des auteurs et compositeurs dramatiques 
(SACD) for documentaries & feature films.

Société civile des auteurs multimédia (SCAM) for 
authors of documentaries, TV report, series.

The société civile des Producteurs de Cinéma et 
Télévision (procirep) is defending French producers' rights 
in the field of authors rights and neighbouring rights.

ANGOA manages producers rights for terrestrial 
broadcasters repeat (complete and simultaneous) by third 
parties.

The Administration des droits des Artistes et Musiciens 
Interprètes (ADAMI) collects and shares rights for 70 000 
actors, musicians, dancers, conductors for using their 
recording works.

Directors UK is collecting many specific rights for TV & 
cinema producers and directors.  

Authors' Licensing and Collecting Society (ALCS) 
manages rights for written works (scenarists)

British Equity Collecting Society Ltd (BECS) is collecting 
for actors.

COMPACT Ltd is not a collecting society in the traditional 
sense (it does not license users), COMPACT Ltd is a 
commercial agent mandated by most UK 
producers/distributors and broadcasters (as producers and 
owners of catalogues) to collect on their behalf from any 
collecting society in the world.

British Law acknowledges the producer (the 
company, not the physical person) and the main 
director as co-authors of the work. Scenarists and 
music composers are just authors of their own 
contribution. Besides,  no legal requirements 
imposes anyone to appeal to a collecting society and 
there is no tax for private copying in United Kingdom 
even if British authors  can benefit from private 
copying taxes collected in the European Union.

In the last few years Collecting societies have 
extended their management to new kinds of 
broadcasting such as the Video On Demand. 

Most of collecting 
companies are 

limited companies 
without any 
capital stock 

(common practice 
for non profit 
organisation).

 Copyright and neighbouring 
rights are governed by the 
Copyright, Designs and 
Patents Act 1988.

France

Necessarily 
composed as a 

société civile de 
perspection et de 

répartition des 
droits (non profit 

company)

United 
Kingdom

The Code de la propriété 
intellectuelle (Intellectual 
Property Code) represents the 
legal framework for the 
management of copyright and 
neighbouring rights.
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 Filmjus is the main collecting society in Hungary. It 
collects for both authors and producers.  (operating 
expenses 2010 : 11%)

AGICOA Hungary

Italy

The author Law of 1941 
(633/41) represents the main 
legal bases in terms of 
copyright and neighbouring 
rights.

The reference company with entire monopoly on the sector 
is the Società Italiana degli Autori e degli Editori 
(SIAE) 

commercial public 
entity (NPO)

In Italy the SIAE does not collect cable rights as there 
is no providers of cable TV in this country. The SIAE, 
as a monopolistic entity, reprents all kind of 
repertoires, including music.

VEVAM is collecting rights for audiovisual material use. 

Association with a 
board of 9 people 

appointed by 
members (3 

authors, 3 directors 
and 3 producers). 

LIRA collects for literary authors and scenarists. Foundation

Stichting tot Exploitatie van Kabeltelevisierechten op 
Audiovisueel Materiaal (SEKAM) receives royalties 
collected by AGICOA and due to Dutch producers and 
VEVAM members

Foundation

SEKAM VIDEO collects for both Dutch and foreign 
producers

Foundation

AGICOA collects for producers of every nationality
Association 

(Swiss)

DAMA collects for TV/cinema scenarists & directors.

SGAE represents authors of all kind of repertoires, including 
music (like the SIAE in Italy)

EGEDA collects for both Spanish and foreign producers

Netherlands

The Auteurswet  (Copyright 
Law) regulates the protection 
of artistic works. The Wet op 

de Naburige Rechten 
(Neighbouring Rights Law) 

rules the representation and 
the broadcast  of a feature 

film.

Most of the Dutch collecting societies are examples of 
self-willed collecting management. These societies 
are established in accordance with the Civil Code's 
common Law which means that they are not based 

neither on the copyright Law nore on the 
neighbouring Rights Law. 

Spain
The Intellectual Property 

Law of 1996 sets the statutes 
of collecting societies.

In Spain (like in Poland), theatrical rights are 
managed by collecting societies.

Spanish Law 
doesn't impose any 
specific legal form. 

Collecting 
companies are 

generally private 
associations 

Hungary
Hungarian system for 

copyright is set by the  LXXVI 
Law of 1994. 

non profit 
Organisations
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APPENDIX 2:  STUDIES ON THE ECONOMIC IMPACT OF FILE SHARING 
Source: “File-Sharing and Copyright”, Felix Oberholzer-Gee (Harvard Business School), Koleman Strumpf (University of Kansas), op. cit. 
 

Study Study Question, Data and 
Sample 

Methodology Key Findings 

Music 
 
Hui and Png 
(2003) 

Do country-level piracy rates 
explain the decline in music 
sales?  
Macro data, 28 countries, 
1994-1998 

Sales regressions with country 
fixed effects; uses piracy rates for 
music cassettes and business 
computer software as instruments 

For every pirated CD, sales fall by 0.42 units. Estimated effect is 
not robust to including year fixed effects and estimating 
separate displacement effects for high- and low-income 
countries. 

Peitz and 
Waelbroeck 
(2004) 

Do country averages in the 
likelihood of having 
downloaded music at least 
once predict music sales? 
Macro data, 16 countries, 
1998-2002 

Cross-sectional analysis relating 
changes in sales to the level of 
file-sharing in 2002; no measure 
for the intensity of file sharing 

Piracy reduced sales by 20%; effect is significant at 10% level 

Tanaka (2004) Do albums that are popular 
on file-sharing networks sell 
fewer copies? 
Observed piracy; 261 best-
selling titles; 2004 

Study relates actual downloads on 
Winny, a popular Japanese file-
sharing software, to CD sales; 
uses music genres as instruments 

File-sharing does not reduce sales. 

Gopal et al. 
(2006) 

Are students who sample 
music they don't know more 
likely to purchase the CD? 
Survey; 200 students 

Students indicate interest in 
buying and sampling music in a 
hypothetical-choice setting with 
set prices. 

Students with faster internet connections are more likely to 
sample music; sampling increases the propensity to buy. 

Rob and 
Waldfogel (2006) 

Do students who 
downloaded music purchase 
fewer albums? Survey; 412 
students; 2003/2004 

Students report purchases and 
downloads of 8,200 specific 
recordings; study uses access to 
broadband to instrument for 
downloads 

For hit albums the authors find no relationship between 
downloading and sales. For a wider set of music, downloading 
five albums displaces the sale of one CD. Instrumenting for 
downloads results in estimates that are too imprecise to draw 
any firm conclusions. Using student valuations of albums, the 
authors conclude that file-sharing increases social welfare. 
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Zentner (2006) Do individuals who downloaded 
at least once buy fewer CDs? 
Survey; 15,000 European 
consumers, 2001 

Cross-sectional analysis; uses 
measures of Internet sophistication 
and access to broadband as 
instruments; no measure for the 
intensity of file sharing 

Having shared files reduces the probability of purchasing 
music by 30%. 

Bhattacharjee et 

al. (2007) 

Do albums that are more 
frequently shared drop off the 
Billboard charts in a shorter 
period of time? Observed 
piracy; best-selling titles; 2002-
2003 

Relates the supply of files on file-
sharing network (WinMx) to chart 
rankings; study uses RIAA 
announcement of lawsuits as 
instrument 

Overall, file sharing has no statistically significant effect on 
survival on charts. The authors find a small negative effect 
for weaker releases. 

 Oberholzer-Gee 

and Strumpf 
(2007) 

Do albums that are popular on 
file-sharing networks sell fewer 
copies? 
Observed piracy; representative 
sample of recordings; 2002 

Relates downloads of files to CD sales; 
uses the supply shock due to German 
school holidays to instrument for 
downloads 

File-sharing does not have a statistically significant impact 
on record sales. 

Andersen and 
Frenz (2008) 

Do individuals who obtain music 
for free buy fewer CDs? 
Survey; representative sample 
of Canadians, 2006 

Authors have information on many 
forms of sharing, including P2P, 
ripping, promotional downloads, and 
copying of mp3 files; cross-sectional 
regressions without instruments 

File sharing increases music purchases. 12 additional 
downloads lead to the sale of an additional 0.44 CDs. 

Hong (2004, 
2008) 

Do households with internet 
access report lower music 
purchases post Napster? 
Survey; 2000 

Two-variate propensity score 
matching; probability of using Napster 
is unobserved; needs to be imputed 
from UCLA survey using demographic 
information 

The introduction of Napster explains 20% of the decline in 
music expenditures. 80% of the decline is due to changes 
in the prices of other entertainment goods and the ending 
of the transition from LPs to CDs (Hong 2004). Using a 
conventional difference-indifference approach, the effect of 
Napster would be significantly overestimated, explaining 
the entire decline. 

Leung (2008) Do students who indicate they 
would download music intend to 
buy fewer songs? 
Conjoint survey; 884 (270) 
students 

 Students report past consumption of 
music and make hypothetical choices 
between legal music, iPods, and 
pirated music; the study uses an 
assumed probability of getting caught 
and the size of the fine as instruments 

When students pirate 10% more music, they intend to buy 
0.7% fewer iTunes songs and 0.4% fewer CDs. 
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Liebowitz 
(2008) 

Do U.S. cities with 
greater internet 
penetration have lower 
record sales? Macro data; 
89 markets, 1998-2003 

Compares changes in city-wide 
internet penetration with changes 
in record sales, controlling for 
demographics 

Using all markets, internet penetration is unrelated to changes in music 
sales; for a subset of markets (60) the internet reduces per-capita-sale 
by 1.55, indicating file sharing explains more than 100% of the decline in 
record sales. 

 
Movies and TV 

 
Smith and 
Telang 
(2006) 

Does broadband help or 
hurt DVD sales? 
Macro data; 2000-2003 

Market fixed effects specification 
with autoregressive errors 

Broadband penetration increases DVD sales. Almost 10% of the increase 
in DVD sales during the study period is attributable to advances in 
broadband penetration. 

Rob and 
Waldfogel 
(2007) 

Are students who watch a 
pirated copy of a movie 
subsequently less likely to 
purchase the DVD? 
Survey; 500 students; 
2002-2005 

Students report their viewing of 50 
top movies; no instrumental 
variables; person fixed effects 
control for time-invariant 
unobserved heterogeneity 

Illegal burning of DVDs and downloading make up 5.2% of movie 
viewing; unpaid consumption reduces paid consumption by 3.5%. 

Waldfogel 
(2007) 

Do students who watch a 
TV series on the web less 
likely to watch episodes 
on 
TV? 
Survey; 287 students; 
2005-2007 

Students report the consumption of 
TV series on TV, YouTube and 
network websites; no instruments; 
demand for TV is estimated in first 
differences 

Web consumption (authorized and unauthorized) reduces the number of 
shows that students watch frequently on TV but it increases the number 
of shows they watch sometimes. Additional web viewing exceeds the 
reduction in traditional viewing; even network-controlled viewing 
(excluding YouTube) increases by 1.5 hours per week. 

Smith and 
Telang 
(2008) 

Do TV broadcasts of 
movies and piracy reduce 
the sale of DVDs? 
Observed piracy; 267 
movies; 2005-2006 

The study uses TV broadcasts as 
shocks to identify the effect of 
piracy on DVD sales 

Free broadcasts of movies on TV increase DVD sales on Amazon by 
118% during the first week after the broadcast. Piracy does not affect 
this increase in demand. 
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To which one can add: 
 
Adermon 
and Che-
Yuan (2010) 

What is the impact of fear 
of prosecution on the sale 
of CDs and DVDs? 

At the time of the transposition of 
IPRED in Sweden, the study uses 
differences in differences between 
Nordic countries to evaluate the 
impact of (fear of being caught 
being involved in) online piracy. 

The legal reform in Sweden decreased Internet traffic by 18% during the 
subsequent six months. It also increased sales of physical music by 27% 
and digital music by 48%. Furthermore it had no significant effects on 
the sale of theater tickets or DVD movies. Pirated music is a snort 
substitute for legal music, whereas the substitutability is less for movies 

Van Eijk et 
al. (2010) 

Identifying the short and 
log term economic and 
cultural effects of file 
sharing 

Analysis of characteristics and 
trends of the entertainment 
industries, complemented by a 
survey of Dutch Internet users on 
the practices of file sharing and the 
underlying reasons and motives 

On part of the decline in the turnover of the music industry can be 
attributed to file sharing. Only a small fraction of the content exchanged 
through file sharing networks comes at the expense of industry turnover. 
The overall welfare effects of file sharing are robustly positive. No signs 
of impoverishment or of raising significant barriers to actual cultural 
diversity and accessibility 

 
Sources:  
 Adermon and Che-Yuan (2010):  Adrain Adermon and Che-Yuan Liang, Piracy, Music and Movies: a natural Experiment, October 28, 2010, Research Institute of 

Industrial Economics in its series Working Paper Series with number 854, Stockholm 

 Van Eijk et al. (2010) : TNO-rapport 34782 "Ups and downs, Economic and cultural effects of file sharing on music, film and games" complemented by the main authors' 
article in COMMUNICATIONS & STRATEGIES, 77, 1st Q. 2010, p. 35. "Legal, Economic and Cultural Aspects of File Sharing" by Nico van EIJK, Institute for Information 
Law (IViR, University of Amsterdam), Joost POORT SEO Economic Research, Paul RUTTEN TNO & University of Leiden 
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APPENDIX 3:  CHANGES IN PIRACY 
 

The cat and mouse game of file sharing 

The first P2P system, Napster, was relatively easy to close down in 2001 as it maintained a 
single centralised index of available files. The successive P2P systems (Gnutella, Kazaa, 
BitTorrent, etc.) learned the lesson and no longer maintained a single central address of 
available files. Instead they separate and distribute the different functions needed to make the 
network operate: closing them down became a much more complex, if not impossible task. 

The response, mainly by the music industry, took several paths. Among the principal ones:  

- Injecting of counterfeits in the networks to diminish the probability of finding complete and 
good quality content. Some networks such as eDonkey suffered, but others such as 
BitTorrent managed to filter out fakes through the use of torrent directories such as The 
Pirate Bay that quickly identifies those unwanted files 

- Other methods such as identifying infringing content through traffic monitoring arise serious 
legal questions concerning the “mere conduit” principle of network operators 

- Monitoring copyright infringements, link them to specific IP addresses, and through legal 
proceedings get the addresses of the infringers to prosecute them. This is widely 
implemented, can be done from anywhere in the world, and is impossible to avoid, but P2P 
users have found different responses. 

The first is the use of anonymisers (such as ToR) which makes it near impossible to find the IP 
address of the original user. Luckily for rights holders, such systems that were created to escape 
censorship are not very effective for large data transfers. 

The second is the use of Virtual Private Networks (VPNs): essentially when a user joins a VPN, 
not only is his traffic encrypted, but also he is issued a new IP address, that belongs to the VPN 
and to which all his Internet traffic is now linked. The VPN operator (which can be installed 
anywhere in the world) does not keep any log linking a VPN user to its “real” IP address, so 
there is no longer a way to identify the infringer. 

The third is a migration to content sharing sites, also known as content lockers or direct 
download sites. Those sites need to be hosted in an accommodating country, but the user 
cannot be identified, unless there is a cooperation with the hosting service of the site. 

To find content the user needs to access, via the Web, some form of indexing site (trackers) or 
search engine . Trying to blacklist or to block access to those sites or to the sharing sites is 
impractical, even with the support of ISPs, as the black list needs to be kept up to date and 
address changes are quick and propagate rapidly.  

For peer to peer networks, there are already new developments such as Tribler that guarantees 
efficient exchange even in the absence of centralised tracking sites. 

The changes in user behaviour is visible in the global Internet statistics: in Europe, as provided 
by Sandvine, the data now show a stark diminution of the share of P2P (at prime time, from 
22% of the total to 11%), with a strong growth of traffic corresponding to DDL sites (3.9%),  
but which does not compensate for the lost share of P2P144. 

But loss of share does not mean a similar diminution of traffic, which remains relatively constant 
for P2P, as the total Internet traffic is still growing. 

Of course, the last possibility is for rights holders to directly monitor the traffic of every Internet 
user, with the cooperation of the ISPs: but this implies diverse invasive measures, such as Deep 
Packet Inspection (DPI) to identify the content reaching the user, with the eventual blocking of 
suspected infringing traffic (based on content and/or type of traffic). Those measures, much 
more difficult to defeat, could be considered to be severely invasive of the user's privacy. 

                                                 
144 Sandvine, Fall 2010 Global internet Phenomena Report, available at 

http://www.sandvine.com/news/global_broadband_trends.asp See figure 29 Normalized Aggregate traffic 
Profile Comparison (Peak hours, Fixed Access). 
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APPENDIX 4:  THE AGICOA MODEL 
 

 
An Example of a Working Collective Management Framework 

- 
CabSat/Agicoa 

 

The 1993 CabSat directive145 was adopted to solve two related problem, with the objective 
to help create a pan-European broadcasting market through: 

- Ensuring legal certainty concerning the rights to acquire, and under which legislation, 
for satellite broadcasting at Community level; 

- Ensuring that in case of cable retransmission, there would be a fair compensation to 
rights holders, while at the same time guaranteeing the cable operators have cleared all 
relevant rights, without having to face a thicket of claims and negotiations. This is done 
through an extended collective management system;  

- Avoiding stripping rights holders of their exclusive rights: a broadcaster maintains the 
right to negotiate the retransmission of its signal for its own productions and on behalf 
of rights holders which have transferred their rights to the broadcaster. 

Even though it didn't create the unified European broadcasting market that was hoped for, 
the application of this directive has been rather successful (though it is contested by some 
stakeholders), especially in the practicalities of rights management it introduced,. There are 
discussions and proposals in course to extend it, with variations, to the more complex new 
digital landscape.146 

This mandatory extended collective licensing was initially met with strong opposition from 
different categories of rights holders who were afraid to lose out in the redistribution of the 
collected royalties. To ensure maximum transparency and efficiency, an ad hoc European 
structure was created, the Agicoa, to respond to the worries of some (mainly US) rights 
holders concerning the governance of CRMOs 

 

 Legal basis: CabSat did not create a new exemption or limitation; it did not impose a 
compulsory license. It limited the exercise of the exclusive rights to CRMOs, and as 
such retains compatibility with international agreements. Furthermore, rights holders 
may confer their rights to the broadcasting organisation that in turn negotiate with 
cable operators. 

CabSat does not take away all market mechanisms as it maintains some possibility (albeit 
limited) for negotiation between cable operators and CRMOs, resulting in contractual 
arrangements, not compulsory ones.  

 Practicability:  To bring on board rights holders, CabSat gave them the possibility to 
transfer their rights to the broadcasters, whose rights were not subject to the 
mandatory collective management set by the directive. This is why, for example, live 
sporting events often remain obscured. 

To bring on board cable operators and give them certainty of having cleared all 
neighbouring rights, CabSat mandated extended collective management, e.g. the CRMOs 
could negotiate also on behalf of non-members. 

                                                 
145 Council Directive 93/83/EEC on the Coordination of Certain Rules Concerning Copyright and Rights related to 

Copyright Applicable to Satellte Broadcasting and Cable Retransmission. 
146 See as Early as 2002 the Report of the Commission an the application of the CabSat directive, Brussels 

26.07.2002, COM(2002) 430 final. More recently and in a more comprensive way, see the proposal by the 
EBU «Modern Copyright for Digital Media» March 2010. 



Policy Department B: Structural and Cohesion Policies 
____________________________________________________________________________________________ 
 

 122

Works concerned are well identified, as most (all the major ones in any case) TV channels 
must already declare the content of their transmissions to the national CRMOs to clear 
music rights, etc. 

 Specificity: broadcasters, cable operators and CRMOs are well identified subjects. 
CabSat is limited to cable and terrestrial retransmission of satellite programmes (not all 
and any retransmission medium is covered), and covers only the rights (all the rights) 
involved in the retransmission of independently produced programmes.  

 Enforceability: national CRMOs have a strong territorial presence, and it is not too 
difficult for them to find non-compliant cable operators... 

 Administration: CabSat introduces an obligation of good faith negotiations between 
broadcasters, CRMOs and cable operators and mandates the establishment of a system 
of mediation (but not an obligation to accept the results of a mediation, which means it 
is seldom used). Furthermore, to alleviate the doubts of some rights holders (mainly 
US) concerning the operation of European CRMOs, a new organisation was set up with 
an innovative structure, the Association de Gestion Internationale Collective des 
Oeuvres Audiovisuelles (Agicoa). Agicoa is not part of the CabSat directive, but certainly 
helped its acceptance by producers. 

Agicoa is a non profit institution, set up to handle producers’ rights. Its members are 
national associations of film and audio-visual producers. Together with the national CRMOs 
it negotiates the retransmission licensing agreements. It manages a registry of AV works 
(rights holders have to declare their works to be able to partake in the distribution). Agicoa 
collects the license fees (often with the support of local CRMOs) and ensures the speedy 
payment of the collected royalties, allocated to broadcasts on the basis of duration and 
audience, to the registered rights holders (they are different from the members). Its 
service fee has steadily gone down from 22% in 2000 to 7.8% in 2009. In case there are 
unallocated license fees, the monies are quickly paid out in proportion to the registered 
rights holders. 

Agicoa is different from traditional CRMOs in that it is not representing the interests of a 
national category, does not have a solidarity element or a wider social role: it is 
constructed as an efficient royalty collection and distribution system. Thus it meets some of 
the criticisms that have been thrown at the existing structure, and has contributed to the 
half-hearted acceptance by powerful producers and repertoire owners of the principle of 
collective management.    
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