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When musicians compose a new piece of 

music or writers create a new piece of 

literature, their works cannot be 

reproduced, distributed, communicated to 

the public, lent, rented out or publicly 

performed without the consent of the 

creators. The legal provisions that such 

protection occurs automatically once the 

work is somehow ‘fixed’ on a medium, with 

no formal registration process, are those of 

the copyright system.

As the other three major instruments of the 

Intellectual Property Rights (IPR) system 

- patents, trademarks and designs -, 

copyrights are expected to foster innovation 

by providing incentives for 

commercialisation for the creators and 

innovators. The pivotal role of the IPR 

system for innovative activities, and the role 

innovations play for employment and 

economic welfare, is the major rationale for 

STOA to examine the copyright debate on 

necessary improvements in greater detail. 

The project, on which this brief is based, 

comprised the execution of a workshop at 

the 2nd European Innovation Summit on 

Oct, 12, 2010 and the creation of a 

background document for the workshop.

It continues STOA´s tradition of 

providingup-to-date information and briefs 

on issues relating to the field of IPR.1

In a copyright system there is a minimum of 

internationally agreed upon standards. 

Despite this minimum of harmonisation, the 

                                                  
1 Prior work of STOA focused particularly on the patent 

debate. In 2009, one of the focal themes addressed 

were also international issues of the IPR system, most 

notably in the field of IP enforcement, counterfeiting 

and piracy.

copyright system remains a territorial 

concept. This means that each country has 

its own copyright legislation. This is also 

true for Europe, where copyright is the least 

harmonised of the four main instruments of 

the IPR system. Despite the existence of 

seven Directives addressing copyright 

harmonisation, a review of the 

achievements made in harmonisation by 

2006 on behalf of the European Commission

turned out rather unfavourably.

The adherence to the territorial concept is a 

particular challenge in the context of the 

digital Internet environment. The Internet 

has laid down the technological foundation 

not only for a European Single ‘Digital’ 

Market, but even for a global one. It 

effectively eradicated national borders from 

the consumer’s point of view.

However, in Europe, service providers who 

wish to disseminate copyrighted content 

across Europe still have to negotiate 

permission to do so (and obtain licenses) for 

each Member State separately. Hence, 

territorial fragmentation is said to hamper 

innovation, especially (i) innovation 

pertaining to new Internet-based business 

models, and (ii) the creation of legal online 

markets of copyrighted material which can 

operate on ‘economies of scale’.

This fragmentation extends also to 

producers of electronics devices, such as 

DVD writers or printers, i.e. devices that are 

used for copying copyrighted content. Such 

devices are subject to the system of 

copyright levies, which exists in almost 

every European country. Levies are a form 

of tax paid in exchange for the possibility to 
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do some limited copying for private use.2  

They are administered by dedicated 

collecting societies. Levies are, however, 

assessed differently in each country: 

sometimes on the basis of retail prices, 

sometimes on recording/printing capacity 

and yet other times on variables such as 

weight of a device. Tariffs calculated on the 

same basis can vary considerably.

The discussion of the workshop has shown 

that there is no ‘gold standard’ on how 

policy can improve the copyright system. 

This is due to the many stakeholder parties 

involved with diverging interests, much 

more than there are in other IP areas 

(artists, consumers, producers of devices 

usable for reproduction of copyrighted 

material, etc.). Regarding innovation, for 

example, there might be competition among 

different types of innovation. Most notably, 

technological innovation which makes 

copying and distributing easier may hinder 

the creation of new creative works (music, 

films) in an inadequate legal environment.

The main guiding principle for policy makers 

is to maximise net social welfare and to 

weigh the interests of consumers, content 

creators, content disseminators and other 

stakeholder parties accordingly.

The workshop discussion identified the 

following policy areas for action and 

respective policy options:

 Fighting piracy: The problem of 

copyright infringement (i.e. piracy) has 

to be addressed more thoroughly. The 

European Parliament could be especially 

instrumental in this context for 

educating consumers.

 Simpler copyright management system:

The current collective rights 

management system (and the copyright 

levy system) should be simplified, either 

by updating the existing system or by 

creating alternatives.

 Payment based on actual use: Despite 

challenges for measurement, attempts 

                                                  
2 The rationale for exceptions such as these to 

copyrights are the difficulties of obtaining permissions 

to do so on an individual basis by the consumers as 

well as considerations regarding net social welfare. 

should be made to have levy tariffs 

calculated on the basis of actual use of 

a medium/device.

 Alignment of stakeholder interests and 

involvement of stakeholder groups as 

requirement for advances towards a 

single ‘European Copyright’: Possibilities 

to re-ignite the stakeholder negotiations 

should be explored, as well as 

opportunities to have a higher 

involvement of artists and consumers. 

The European Parliament could be 

instrumental in facilitating the 

respective dialogues.

 Considerations regarding a future 

unified European Copyright System: In 

the long run, a unified European 

Copyright System could tackle the issue 

of territoriality in a fundamental 

manner. An attempt to this end has 

been made by renowned copyright 

scholars with the so-called Wittem 

project, a prototype European copyright 

code, which could prove a good starting 

point for respective considerations.
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