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Summary 
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EXECUTIVE SUMMARY 

Background 

The European Commission’s Green Paper on policy options for progress towards a 
European Contract Law for consumers and businesses (COM (2010) 348/3) set out the 
seven possible options for creating a European Contract Law. They range from simple 
publication of the results of the work of the Expert Group appointed for this purpose, 
to establishing a proper European contracts code. Half-way between these positions, 
the European Commission suggested that ‘a Regulation could set up an optional 
instrument, which would be conceived as a “2nd Regime” in each Member State, thus 
providing parties with an option between two regimes of domestic contract law.’ 
Against this backdrop, on 11 October 2011 the Commission published a proposal for a 
Regulation of the European Parliament and of the Council on a Common European 
Sales Law (COM (2011) 635 final). It is worth examining how this Common European 
Sales Law (CESL) will be able to dovetail with Regulation No 593/2008 of the European 
Parliament and of the Council on the law applicable to contractual obligations (Rome I). 
This issue is only examined here in the context of B2C relationships. 

Objectives 

For the CESL to be a success, the way that it dovetails with Rome I Regulation must 
be clear. The CESL must also provide a high level of consumer protection, which must 
bear comparison with national laws, without necessarily including all of their most 
stringent consumer protection provisions.  

We must first examine how the CESL dovetails with the Rome I Regulation. The 
CESL could have been classified either as a 28th regime, a uniform law applying in 
advance of any argument in terms of conflicts of laws, or a 2nd regime of domestic law. 
The decision to class it as a second regime of domestic law is conclusive in this respect. 
Choosing the CESL is not equivalent to choosing an applicable law within the meaning 
of private international law. It is made secondarily, within applicable law, as a choice 
between two regimes, the 1st domestic regime, and the 2nd regime (the CESL). 
Doctrinal criticism of this classification is not wholly convincing. Some authors assert 
that European regulations cannot constitute national law. Others wonder about the 
other consequences that classifying the CESL as domestic law might entail (domestic 
interpretation, compliance with existing directives, transposition of future directives 
within the CESL, etc.). At best, these considerations provide a means of recognising 
the hybrid nature of the CESL, which, even if it is a 2nd regime of domestic law, was 
nevertheless conceived at European level and brought in by a regulation. The fact that 
it was conceived at European level, for instance, justifies its interpretation by the Court 
of Justice. 

The fact remains that its classification as a second regime of domestic law makes it 
possible to ensure the normal operation of the Rome I Regulation. The said regulation 
has not been supplanted, and it will be used to determine the applicable law. 
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The functioning of the CESL within the framework of the Rome I Regulation 

However, on the one hand, the choice that the parties make is made up of two stages: 

- firstly there is the choice of the law of a Member State as the applicable law 
(this is a choice of applicable law within the meaning of private international 
law). Otherwise, there is objective localisation of the contract (Article 6 of the 
Rome I Regulation). 

- secondly, there is the choice of the CESL (2nd regime) in the national law. 
The latter choice is a choice of pure domestic law. 

However, it should be made clear that  the choice of the CESL (without an express 
choice of applicable law) will be a decisive indication of the implicit will to choose the 
law of an EU Member State as the applicable law. 

On the other hand, Article 6 of the Rome I Regulation, which states that the choice of 
an applicable law may not deprive the consumer of the protection of the mandatory 
provisions of the law of his habitual residence, can, however, have no practical 
importance if the parties have chosen the Common European Sales Law within the 
national law. The reason is that the provisions of the Common European Sales Law of 
the country's law chosen are identical with the provisions of the Common European 
Sales Law of the consumer's country of residence. 

Only the overriding mandatory provisions of the 1st regime have been counteracted, 
as the Commission explains: ‘If the parties choose in business-to-consumer 
transactions the law of another Member State than the consumer's law, such a choice 
may under the conditions of Article 6(1) of the Rome I Regulation not deprive the 
consumer of the protection of the mandatory provisions of the law of his habitual 
residence (Article 6(2) of the Rome I Regulation). The latter provision however can 
have no practical importance if the parties have chosen within the applicable national 
law the Common European Sales Law. The reason is that the provisions of the 
Common European Sales Law of the country’s law chosen are identical with 
the provisions of the Common European Sales Law of the consumer’s country 
of residence. Therefore the level of the mandatory consumer protection laws of the 
consumer's country is not higher and the consumer is not deprived of the protection of 
the law of his habitual residence.’ (Explanatory Memorandum, p. 7). In other words, 
since the optional regime is a domestic 2nd regime in each Member State, by nature it 
cannot be ousted by the overriding mandatory provisions of the other state domestic 
regime, because it replaces it completely when the parties choose it (1). It becomes 
the domestic regime chosen by the parties. 

The study asserts that the CESL is compatible with the key provisions of the Rome I 
Regulation if one accepts the reasoning behind the CESL and its classification as an 
optional instrument under a second regime of domestic law.  

However, given that in the event of choosing the optional instrument, the consumer 
will no longer be protected by the mandatory provisions of the 1st national Regime of 
consumer law of his/her habitual residence but by the mandatory provisions of the 2nd 
national Regime of his/her habitual residence, consisting of the CESL, it is important to 
compare the level of protection afforded by the CESL with the national law of 
the countries of the EU. 

1 For further details please see our Briefing paper Scope and content of an optional instrument for EU 
contract law, 2010 
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This comparison has been carried out on ten key issues of consumer law (notion of 
‘consumer’, notion of ‘trader’, avoidance of a contract, unfair contractual terms, the 
seller’s obligations, the buyer’s remedies, the buyer’s obligations, the seller’s remedies, 
restitution and prescription). 
The comparison of the level of protection afforded by the CESL and the national laws 
of EU countries has shown that choosing the CESL does not disadvantage the 
consumer, because he/she will continue to benefit from a high level of protection. 
Quite the reverse, very often, choosing the CESL will have the effect of 
strengthening consumer protection as compared with many Member State 
domestic law systems (for example, by leaving the buyer a free choice of remedies, 
by releasing him/her from goods inspection and notification requirements, by not 
excluding the consumer’s right to terminate solely in the case of a minor defect, by 
establishing a blacklist and a grey list of unfair terms, etc.). 

The differences (often minor ones) that appear at the end of this comparison will 
provide an opportunity, where applicable, for consumers in each country to be 
informed of the differences between the 1st regime and the 2nd regime. 
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The functioning of the CESL within the framework of the Rome I Regulation 

1. INTERACTION BETWEEN THE ROME I REGULATION 
AND THE COMMON EUROPEAN SALES LAW AS AN 
OPTIONAL INSTRUMENT  

1.1. Preliminary remarks 

1.1.1.	 Concise statement of consumer protection in the Rome I 
Regulation 

Consumer protection (2) in Regulation No 593/2008 of the European Parliament and of 
the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I 
Regulation) is provided by two texts. 

Firstly, with regard to the law applicable to consumer contracts, Article 6 of that 
Regulation stipulates that: 

‘1. Without prejudice to Articles 5 and 7, a contract concluded by a natural person for 
a purpose which can be regarded as being outside his trade or profession (the 
consumer) with another person acting in the exercise of his trade or profession (the 
professional) shall be governed by the law of the country where the consumer has his 
habitual residence, provided that the professional: 

a) pursues his commercial or professional activities in the country where the 
consumer has his habitual residence, or 

b) by any means, directs such activities to that country or to several countries 
including that country, and the contract falls within the scope of such activities. 

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a 
contract which fulfils the requirements of paragraph 1, in accordance with Article 3. 
Such a choice may not, however, have the result of depriving the consumer of the 
protection afforded to him by provisions that cannot be derogated from by agreement 
by virtue of the law which, in the absence of choice, would have been applicable on the 
basis of paragraph 1. 

3. If the requirements in points (a) or (b) of paragraph 1 are not fulfilled, the law 
applicable to a contract between a consumer and a professional shall be determined 
pursuant to Articles 3 and 4 ...’ 

Article 6.4 lists a number of contracts to which paragraphs 1 and 2 do not apply. 

This Article 6 does not apply to all consumer contracts. It specifies that: 

	 either the professional must pursue his commercial or professional activities in 
the country where the consumer has his habitual residence,  

	 or that, ‘by any means, (he) must direct such activities to that country or to 
several countries including that country’, this latter expression covering e-
commerce and reproducing the wording of Article 15 of Regulation No 44/2001 
Brussels I. The term ‘passive’ consumer is only used in this case, where the 
consumer has easily found this professional who either resides in the same 
country as him, or directs his activities to that country. 

2 O. Boskovic, La protection de la partie faible dans le règlement "Rome I": D. 2008, doctr. p. 2175. 
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It may be that the consumer contract does not satisfy these conditions. This will be 
the case for example if a consumer on holiday in another country than that of his 
residence makes a purchase from a company that does not have a website. This will 
also be the case if an Internet consumer makes a purchase on the website of a trader 
who has his residence in another state, provided that this website has not directed its 
activities to the consumer’s country3 . 

If the consumer contract does not satisfy the above conditions of Article 6 it is subject 
to Articles 3 and 4 of the Rome I Regulation, which means that the parties can choose 
the applicable law (Article 3) and that in the absence of choice, ‘a contract for the sale 
of goods shall be governed by the law of the country where the seller has his habitual 
residence’ (Article 4(1a)). The question of whether or not the consumer benefits from 
the protection of certain overriding mandatory provisions (see below, Article 9) will be 
addressed later on. 

If the consumer contract satisfies the above conditions of Article 6, Article 4 of the 
Rome I Regulation is supplanted. This means one of two things: 

	 Either the parties have not chosen the law applicable to their contract, in which 
case the applicable law will be that of the consumer’s residence, with which the 
consumer is deemed to be more familiar. This law will also apply to the form of 
contracts falling within Article 6 of the Regulation (Article 11(4) of the 
Regulation) 

	 Or the parties have chosen the law applicable, but in this case the consumer 
remains protected: indeed, the chosen law ‘may not, however, have the result 
of depriving the consumer of the protection afforded to him/her by provisions 
that cannot be derogated from by agreement by virtue of the law which, in the 
absence of choice, would have been applicable on the basis of paragraph 1’. 

Note that this text makes all the mandatory laws of the consumer’s residence 
overriding mandatory provisions.  

In fact, in principle, there are two levels of imperativeness in mandatory law. 

	 The first concerns laws which relate simply to national public policy, but do not 
establish any crucial values for the organisation of society. Their application 
cannot be rejected by the will of the parties, but in cross-border disputes they 
do not pose an obstacle to applying foreign law which is normally applicable 
pursuant to the rules regarding conflicts of law (4). 

	 The second degree of imperativeness concerns laws which establish values that 
are genuinely crucial for the organisation of society. They are mandatory to an 

3 In this respect, the Court of Justice has defined the latter concept of activity directed to the country of the 
consumer’s domicile: ‘… it should be ascertained whether, before the conclusion of any contract with the consumer, it is 
apparent from those websites and the trader’s overall activity that the trader was envisaging doing business with consumers 
domiciled in one or more Member States, including the Member State of that consumer’s domicile, in the sense that it was 
minded to conclude a contract with them.’ (OJEU 21 February 2009 Joined Cases C-585/08 and C-144/09, 
Pammer Reederei Karl Schlüter GmbH & Co. KG (C585/08), and Hotel Alpenhof GesmbH v Oliver Heller 
(C144/09), Rec 2010 I-12527). 
4 For example, Article 132-8 of the French Commercial Code grants hauliers a guarantee of payment for 
their services. It is a law of domestic public policy. The parties to the haulage contract would not be able to 
enter into a clause contrary to this provision. But the French Court of Cassation considers that it is not ‘a law 
whose observance is necessary in order to safeguard the political, social and economic organisation of the 
country, to the extent that it would mandatorily regulate the situation, regardless of the applicable law, and 
thus constitute a “loi de police”’ (Cass. Com 13 July 2010, appeal No 10-12154). 
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The functioning of the CESL within the framework of the Rome I Regulation 

additional degree, and are termed overriding mandatory provisions (See 
Article 9(1) of the Rome I Regulation). Contracting parties cannot include any 
clauses that would be contrary to these laws. Furthermore, any foreign law that 
would be normally applicable but is contrary to the overriding mandatory 
provisions would be supplanted by the latter. 

Article 6 of the Rome I Regulation, which specifies that the law chosen in a B2C 
contract ‘may not, however, have the result of depriving the consumer of the protection 
afforded to him by provisions that cannot be derogated from by agreement by 
virtue of the law which, in the absence of choice, would have been applicable on 
the basis of paragraph 1’, enables the consumer to invoke all the mandatory laws of his 
place of residence, without having to determine their degree of imperativeness, and 
therefore without the consumer having to prove that they are crucial for the 
organisation of society. 

The view could therefore be taken that all these laws that are likely to supplant the law 
chosen by the parties are implicitly defined as overriding mandatory provisions (at 
least for the purposes of applying Article 6).  

This merely indicates that public policy consumer protection laws establish values that 
are considered crucial in Europe.  

- The second text protecting the consumer is the general text of Article 9 of the 
Rome I Regulation, which, having defined overriding mandatory provisions, 
stipulates that: 

‘2. Nothing in this Regulation shall restrict the application of the 
overriding mandatory provisions of the law of the forum. 

3. Effect may be given to the overriding mandatory provisions of the 
law of the country where the obligations arising out of the contract 
have to be or have been performed, in so far as those overriding 
mandatory provisions render the performance of the contract unlawful. 
In considering whether to give effect to those provisions, regard shall 
be had to their nature and purpose and to the consequences of their 
application or non-application.’ 

The question arises as to how to reconcile Articles 6 and 9 of the Regulation (as it 
arose at the time of the Rome Convention between Articles 5 and 7 of the Convention). 

Should it be assumed that the overriding mandatory provisions of the consumer’s 
habitual residence can only intervene in cases provided for by Article 6, the special 
text for the consumer, and cannot otherwise be invoked under Article 9 (5), when the 
conditions of Article 6 are not fulfilled? 

This is the view taken by Paul Lagarde, from the time of the Rome Convention (6). The 
Bundesgerichtshof also took a similar view in a ruling of 19 March 1997 (7). Thus, if 

5 It would then be necessary to prove that the mandatory law of the place of residence invoked is not a 
simple provision of domestic public policy, but should be classified as an overriding mandatory provision. 
6 The new private international law for contracts since the entry into force of the Rome Convention of 
19 June 1980: Rev. crit. DIP 1991, p. 287 onwards, particularly p. 316, footnote 76, 
7 Rev. crit. DIP 1998, p. 610, footnote P. Lagarde, (Gran Canaria): to the German Supreme Court, Article 5 
of the Rome Convention is a special application clause for overriding mandatory provisions, and contracts 
which do not fall within the scope of Article 5 cannot benefit from the general application clause for 
overriding mandatory provisions of Article 7 of the Convention. 
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the sale was concluded while the consumer was travelling abroad, a court in his 
country of residence could not enable him to benefit from the protection of local rules. 
However, other authors have claimed that the regulation does not preclude Article 9 
from having a role outside the scope of Article 6 (8). This is what the French Court of 
Cassation decided very clearly in a ruling of 23 May 2006 (9). 

The outcome of this debate is extremely important in practice. Therefore, we consider 
that, if a consumer who meets the conditions of Article 6 is protected by all the 
mandatory provisions of his country of residence, a consumer who does not meet the 
conditions of Article 6 is nevertheless protected by the overriding mandatory 
provisions of his country of residence on the basis of Article 9 of the Rome I Regulation. 

The relationship between the two provisions (Article 6 and Article 9) is as follows: 

- When the conditions of Article 6 are met, the consumer is protected by all the 
mandatory laws of his place of residence. He will only have to demonstrate that 
a public policy law is involved, without have to demonstrate that it is an 
overriding mandatory provision within the meaning of Article 9; 

- When the conditions of Article 6 are not met, the consumer remains protected 
but he must demonstrate that the law that he is invoking is an overriding 
mandatory provision within the meaning of Article 9, i.e. a law which protects a 
value that is crucial for the organisation of society (10). 

These consumer protection rules imply that a professional wishing to trade in the 27 
Member States of the European Union is subject to the overriding mandatory 
provisions of the 27 Member States that are the place of residence of the consumers 
concerned, and this may hold back the development of the European market.  

This brake on development could be released through the Common European Sales 
Law as an optional instrument, provided for under the proposal for a Regulation on the 
CESL of 11 October 2011. 

But what links would this optional instrument have with the Rome I Regulation? 

8 See M.-L. Niboyet-Hoegy Jcl. Droit international, fasc. 552-40, No 17. - See also A. Sinay-Cytermann, La 

protection de la partie faible en droit international privé, in Le droit international privé : esprit et méthodes :
 
Mélanges Lagarde, 2005, p. 737
 
9 Appeal No 03-15637; Rev. crit. DIP 2007, p. 85, note D. Cocteau-Senn; D. 2006, act. jurispr. p. 1597,
 
obs. V. Avena-Robardet; D. 2007, pan. p. 1754, obs. P. Courbe and F. Jault-Seseke; RDC 2006, p. 1253,
 
obs. P. Deumier; JCP G 2007, I, 109, obs. M. Attal; Dr. et patrimoine Dec. 2006, p. 80, footnote M.
E. Ancel; JDI 2007, p. 537, footnote A. Sinay-Cytermann.; see also P. de Vareilles-Sommières, Le sort de la 
théorie des clauses spéciales d'application des lois de police en droit des contrats internationaux de 
consommation (nature de l'article 5 de la convention de Rome du 19 juin 1980): Dalloz, 2006, p. 2464 and 
by the same suthor, L'ordre public dans les contrats internationaux en Europe. Sur quelques difficultés de 
mise en oeuvre des articles 7 et 16 de la convention de Rome du 19 juin 1980, in Mélanges en l'honneur de 
Ph. Malaurie, Liber amicorum : Defrénois 2005, p. 394 onwards, particularly p. 407 to 411. 
10 See above reminder of the distinction between mandatory laws and overriding mandatory provisions 
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The functioning of the CESL within the framework of the Rome I Regulation 

1.1.2.	 Text of the Rome I Regulation referring to the optional 
instrument 

The proposal for a Regulation (Rome I)(11) was very explicit about the links it would 
have with a possible optional instrument. The future European optional instrument was 
therefore referred to in Article 3(2) of the proposal, and it was treated as a non-State 
body of law, while Article 22 of the proposal specified that the regulation does not 
affect the application or the adoption of a possible EU optional instrument. These texts 
were not retained in the final version, but the Rome I Regulation still made reference 
to a future possible optional instrument. Indeed, Recital 14 of the regulation indicates 
that: 

‘Should the Community adopt, in an appropriate legal 
instrument, rules of substantive contract law, including 
standard terms and conditions, such instrument may provide that 
the parties may choose to apply those rules.’ 

In light of this recital in the Rome I Regulation, the proposal for a regulation of 
11 October 2011 on the CESL indicated the difficulty that the optional instrument of 
Common European Sales Law was intended to remedy:  

‘Pursuant to Article 6 of Regulation (EC) No 593/2008 of the European 
Parliament and of the Council of 17 June 2008 on the law applicable 
to contractual obligations (Rome I), whenever a business directs 
its activities to consumers in another Member State, it has to 
comply with the contract law of that Member State. In cases 
where another applicable law has been chosen by the parties and 
where the mandatory consumer protection provisions of the 
Member State of the consumer provide a higher level of 
protection, these mandatory rules of the consumer's law need 
to be respected. (Explanatory memorandum, p. 2) 

It is worth checking whether submission (12) to the proposed optional instrument 
actually helps remedy this difficulty. 

Everything seems to depend on whether what was created was a 28th regime, a 
uniform law or a 2nd regime (13). The choice of the proposal for a Regulation is to 

11 Proposal for a Regulation of the European Parliament and of the Council on the Law Applicable to 
Contractual Obligations (Rome I), COM(2005) 650 final, 15.12.2005, p. 5. 
12 In theory, there are two ways in which contracting parties may adopt a body of rules. They may submit 
to them as they would submit to a law, in which case they will be subject to any risks associated with this 
law (particularly legislative changes). Professor Pierre Mayer writes that ‘submission means that the law is 
applicable in the way that it intends to be applied’ (La neutralisation du pouvoir normatif de l’État en matière 
de contrats d’État, J.D.I. 1986, p. 5 onwards, particularly No 38). The contracting parties may also, more 
simply, incorporate this regime into their contract. In this case, the regime's rules will become mere 
contractual terms. Consequently, the parties will not be subject to legislative risks (changes in the rules) 
because they have not submitted to a law but rather adopted contractual stipulations which reflect the terms 
of that law at a given moment in time. 
Article 3 of the proposal for a regulation stipulates that: ‘The parties may agree that the Common European 
Sales Law governs their cross-border contracts for the sale of goods, for the supply of digital content and 
for the provision of related services within the territorial, material and personal scope as set out in Articles 4 
to 7.’ It is therefore definitely a case of submission. 
13 Some authors doubt this: ‘In our view, this discussion is confusing and superfluous, at least if the above-
made assumption is correct that such a contract law would be enacted by EC legislation. In this case, the 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

make the optional instrument a second regime (14). That is very clever because, as 
will be shown, it lets the Rome I Regulation apply without cross-border trade being 
inhibited as a result. 

However, to that end consideration should first be given to the legitimacy of the claim 
that the optional instrument is a second regime of domestic law (1.1), before showing 
in general terms that this facilitates the normal operation of the Rome I Regulation, 
without the effects that we specifically want to avoid (1.2). The final area discussed 
will be the exact application of the interaction between the texts of the Rome I 
Regulation and the CESL (1.3). 

1.2. On the classification of the CESL as a second regime of  
domestic law 

In order to be in a position to assess this classification, we must firstly look at the 
classification options that were available (1.1.1), the choice made by the European 
Commission (1.1.2) and the challenges from legal authors to this classification (1.1.3). 

1.2.1. The different possible classifications 

The European Commission had the choice of making the optional instrument a 28th 
Regime, a uniform law, or a second regime. 

1.2.1.1. A 28th regime 

If the optional instrument had been a 28th regime, the first question would be whether 
the parties can choose it. 

In fact, Article 3 of the Rome I Regulation does not say that the parties could choose a 
non-State law, which is what the 28th regime would be. Only recital 14 of the 
regulation seems to permit it, which creates legal uncertainty. Furthermore, some 
Member States apply the Hague Convention of 15 June 1955 on the law applicable to 
the international sales of goods instead of the Rome I Regulation in relation to sales 
(15). It has been suggested (16) that, if the CESL were a 28th regime, it is uncertain 
whether choosing the CESL would comply with the said Hague Convention. 

Moreover, would choosing a European instrument conceived as a 28th regime have 
achieved the expected results, i.e. the opportunity to trade throughout the European 
Union under a single regime? 

The hypothesis here is that of a 28th regime chosen as the applicable law following the 
conflict rule coming into play. Accordingly, choosing the 28th regime would have been 
treated a priori as a choice of law and it would therefore have been subject to the said 

new contact law will necessarily be both ‘28th’ and ‘second’ contract law’. Gérard Dannemann, Draft for a 
First Chapter (Subject Matter, Application and Scope) of an Optional European Contract Law, 
http://ouclf.iuscomp.org/articles/acquis_group2.shtml. 
14 We use this expression although it would be preferable to say a ‘second regime’, as it is possible that 
there may be a third. For example, in France, in a B2B cross-border contract of sale, there will be a choice 
between French law, the Vienna Convention, or the CESL. 
15 Under Article 25 of the Rome I Regulation 
16 Giséla Rühl, ‘The Common European Sales Law: 28th regime, 2nd regime or 1st regime’; on the same 
subject in German: Matteo Fornasier, ‘28 versus 2.regime-Kollisionsrechtliche Aspekte eines optionalen 
europäischen Vertragsrechts’ http://ssrn.com/abstract=1881510; vgl. ferner Matthias Lehmann, 
Europäisches Vertragsrecht – 28th oder 2nd Regime?: GPR 2010, 261; 
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The functioning of the CESL within the framework of the Rome I Regulation 

Article 6, which would have allowed it to be supplanted when confronted with a 
national law affording greater consumer protection (17). 

It is, however, uncertain whether the European nature of the 28th regime would have 
had priority, and whether the principle of primacy would have taken with it all the 
consumer protection laws. The Rome I Regulation is also a European text, of the same 
hierarchical value as the regulation which would have established a 28th regime. 
Invoking the principle of primacy is not therefore sufficient to resolve any difficulties. 
In addition, if the 28th regime applied through designation under the conflict rule, the 
Rome I Regulation would have priority over the CESL, if conceived as a 28th regime. 
Accordingly, the optional instrument, if conceived as a 28th regime, would also 
have had to comply with Article 6 of the Rome I Regulation and the intended 
result would not have been achieved. 

1.2.1.2. A uniform law, applicable before any conflict rule 

Another option would have been to make the optional instrument a uniform law (18). 
Some authors consider that this would have had the advantage that the parties could 
have chosen this uniform law, without first needing to apply the conflict-of-law rule. 

Professor Gisèle Rühl deduces from this that the uniform law is the best means of 
making all contracts concluded with EU consumers subject to the same regime (19). 
She writes: 

‘The European Commission should, therefore, rethink its position and 
consider application of the ‘1st regime-model’ instead of the ‘2nd 
regime-model. 

Technically, implementation of the ‘1st regime-model’ would require 
nothing more than a statement by the European Commission, for 
example in the Explanatory Memorandum or in the recitals, that the 
CESL shall be classified as a uniform law that takes precedence over 
the rules of private international law. 

Ideally, however, the European legislator would insert an express 
provision that makes clear that the CESL applies if the requirements 
set out in the CESL itself are met and that the rules of private 
international law do not apply.’ 

17 See, similarly, Dr Eva Lein, British Intitute of International and Comparative law, ‘Issues of Private 
International law, Jurisdiction, and enforcement of judgments linked with the adoption of an optional EU 
contract law’. 
http://www.europarl.europa.eu/webnp/webdav/site/myjahiasite/users/emartinezdealosmoner/public/Lein% 
20EN.pdf 
18 what Professor Giséla Rühl, (‘The Common European Sales Law: 28th regime, 2nd regime or 1st regime’) 
calls a 1st regime: ‘according to the ‘28th regime-model’ the optional instrument will be integrated into the 
system of private international law. It will be a contract law that parties may choose in accordance with the 
rules of private international law just like any other national contract law. According to the ‘2nd regime-
model’, in contrast, the envisioned optional instrument will not be integrated into the system of private 
international law. It will not amount to an additional contract law that parties may choose in accordance with 
the rules of private international law. Rather, it will be a second contract law regime that will exist alongside 
each member state’s contract law and that parties may choose if the law of a member state applies. Under 
the ‘2nd regime-model’ the rules of private international law will, thus, take precedence over the optional 
European contract law. … Under the ‘1st regime-model’ the CESL will be classified as a uniform law. It will 
define its own scope of application and apply if the requirements for its application as set out in the 
instrument itself are met. Under the ‘1st regime model’ the CESL will, hence, take precedence over the rules 
of private international law. (See p.1 and 2) 
19 Article cited above 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

The European Commission had envisaged this possibility: 

‘The first suggestion would be to adopt the optional 
instrument as international uniform law. … Within that 
approach, the optional instrument would contain a provision 
relating to its scope [19] and Rome I would not then apply to 
matters regulated by the optional instrument. … The second 
approach would be through Article 20 of the Rome Convention [20]. 
In this case, the optional instrument would again contain a clause 
relating to its scope and Rome I would not then apply to matters 
regulated by the optional instrument. An adaptation of Article 20 
could be envisaged. Finally, the third possibility ... would be to adopt 
the optional instrument as a Community instrument, which would not 
benefit from any priority over Rome I and that the parties could 
choose as applicable law to their contract on the base of Article 3 [21] 
of the Rome Convention. In this case, the optional instrument would 
not contain any scope clause but only provisions of substantive law.’ 
(20). 

However, would making the optional instrument a uniform law have been the best 
solution? 

The European Commission did not think so and indicated in its Green Paper that 
‘existing optional regimes, such as the Vienna Convention, (…) cannot restrict the 
application of national mandatory rules’ (21). It should nevertheless be noted that this 
is due to the fact that the Vienna Convention has not standardised the rules on validity 
for the international sale of goods. These must therefore be determined in the national 
laws. 

It is unclear, however, whether the basis of the application of the CESL as uniform law 
could not have been found in the Rome I Regulation itself, more precisely in Recital 14 
thereof, which states:  

‘Should the Community adopt, in an appropriate legal instrument, 
rules of substantive contract law, including standard terms and 
conditions, such instrument may provide that the parties may 
choose to apply those rules.’ 

Accordingly, if the CESL had been a uniform European law, the priority of the CESL 
over the way in which the Rome I Regulation deals with the conflict of laws could have 
been recognised, and that would have made it possible to supplant Articles 6 and 9 of 
the Rome I Regulation. However, Recital 14 referred to above is only a recital, 
and its lack of clarity makes this explanation uncertain. 

There thus remained one last possible classification, that of a 2nd regime of domestic 
law. 

20 Communication from the Commission to the European Parliament and the Council - European Contract 
Law and the revision of the acquis: the way forward /* COM/2004/0651 final */ 
21 Green Paper from the Commission on policy options for progress towards a European Contract Law for 
consumers and businesses/* COM/2010/0348 final */ point 4.1 option 4; In this respect also Cass. Com 
20 February 2007 appeal No 04-17752, Sté Mimusa CA (Compania anonyma) v Sté Yves Saint-Laurent 
Parfums (YSLP). 
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The functioning of the CESL within the framework of the Rome I Regulation 

1.2.1.3. A 2nd regime of domestic law 

In fact, a third possibility remained: to make the optional instrument a second 
regime of domestic law (22). 

That is very clever because, as will be shown, it allows the Rome I Regulation to apply 
without cross-border trade being inhibited as a result. 

That is the choice made by the European Commission. 

1.2.2. The European Commission’s choice 

The Commission has chosen to make the European Sales Law a second regime of 
national law. That is evident in more than one place in the explanatory memorandum 
(23) and the recitals of the proposal for a regulation. In Recital 9, the Commission thus 
notes that: 

‘This Regulation establishes a Common European Sales Law. It harmonises the 
contract laws of the Member States not by requiring amendments to the pre
existing national contract law, but by creating within each Member State's 
national law a second contract law regime for contracts within its scope. 
This second regime should be identical throughout the Union and exist 
alongside the pre-existing rules of national contract law.’ 

The repetition of the reference to the second regime, in particular in the explanatory 
memorandum, shows how important this classification is for the Commission.  

This also corresponds to what the Economic and Social Committee had proposed in its 
opinion of 21 January 2011: 

‘Therefore, it appears to be more appropriate to talk about a ‘2nd 
regime’ (24) of private law in all Member States. This term makes clear 
that a European Optional Instrument would enter the domestic laws of 
the Member States like any other source of  European Law. In short: a  
‘2nd regime’ would provide parties with an option to choose between two 
regimes of domestic contract law, one enacted by the national legislator, 
the other by the European legislator.’ (25) 

However, some authors now express reservations about this classification.  

22 We use this expression although it would be preferable to say a ‘second regime’, as it is possible that 
there may be a third. For example, in France, in a B2B cross-border contract of sale, there will be a choice 
between French law, the Vienna Convention, or the CESL. 
23 See, for example, Explanatory Memorandum p. 4, p. 6, p. 9, p. 12 
24 As to the perception of an optional instrument as a ‘2nd regime’, see Heiss, Introduction, in: 
Basedow/Birds/Clarke/Cousy/Heiss (eds.), Principles of European Insurance Contract Law (2009) I 45. 
25 Opinion of the European Economic and Social Committee on ‘The 28th regime - an alternative allowing 
less lawmaking at Community level’, OJEU C 21, 21.01.2011, pp.0026-0032 

17
 



 

 
______________________________________________________________________________________ 

 

  

 

  

 

 

 

  
  

 

  
  

 
 

 
  

  

 

                                            
 

  
 

  
  

 
 

  
  

 
 

 
   

   
       

  
   

  

  

Policy Department C: Citizens' Rights and Constitutional Affairs 

1.2.3. Reservations on the part of legal authors  

Some authors have expressed reservations regarding this classification, and prefer a 
hybrid nature for the CESL (26). 

They include, in particular, Professor Martijn W. Hesselink (27), who poses the following 
question: 

‘It is not entirely clear how a European law can become a 
(second) national regime. Can a set of rules ever become 
applicable as national law unless it is enacted by the national 
legislator? ’ 

Finally, Professor Hesselink questions whether this law would be national within 
the meaning of private international law but European within the meaning of 
EU institutional law, which would for example imply that the CESL can be 
interpreted by the Court of Justice of the European Union. Hence the hybrid law 
classification adopted by the author. The CESL would be a sui generis law, as the 
European Union’s legal order is sui generis. 

It is true that to assert without any qualification that the CESL is a second regime of 
national law could be problematic in the light of certain rules: 

- Firstly, with regard to the interpretation of the CESL, does that not risk leading 
to national interpretations of the CESL?  

This is neither desired nor appropriate. Recital 8 of the proposal for a Regulation 
provides for ‘the same meaning and interpretation in all Member States’, and 
Recital 29 of the proposal for a Regulation adds that the rules of the CESL ‘should be 
interpreted autonomously in accordance with the well-established principles 
on the interpretation of Union legislation’. Finally, Recital 34 refers to ‘the case-
law of the Court of Justice of the European Union and of national courts on the 
interpretation of the Common European Sales Law’. The CESL therefore needs to be 
interpreted autonomously, subject to the scrutiny of the Court of Justice of the 
European Union.  

Is this compatible with the nature of the CESL as domestic law? 

26 One author is more critical and denies the character of domestic law of the CESL (J.S. Bergé, Le droit 
national des contrats, nouveau complexe du droit européen des contrats, RDC 2012 Vol. 2 p. 569 et seq. 
and in particular p. 571). However, perhaps we should not confuse the European notion of the instrument 
and the power that is attributed to it. In its response to the Commission’s Green Paper (Green Paper on 
European Contract Law. Responses from the Trans Europe Experts (TEE) network, under the direction of 
M. Behar-Touchais and M. Chagny, Société de législation comparée, collection TEE, Volume 1, 2011, 
Réponse du groupe D, p. 137 onwards. Group D of the TEE was made up of Pascal de Vareilles-Sommieres, 
Sabine Corneloup, Jérémy Heymann, Laurence Usunier and Chloé Adelbrecht-Vignes), had stressed, in 
terms of the comparison, the fact that ‘the uniform regime of the international sale of goods developed 
within UNCITRAL is characterised by its international approach, but its power within party States where 
the Convention is in force is only that of domestic law so that two sales regimes coexist in the domestic law 
of the party States:  that of internal sales and that of international sales, both applicable as domestic 
law’. (loc. cit. 188). Thes authors concluded: ‘the treatment of the optional instrument is (not) the same, ... 
depending on whether it formally constitutes EU law, or whether it is simply carried by a European 
Regulation, without having the formal status of EU law in national legislations’. 
That is why the content of the CESL is not included in the regulation, but is simply an annex. 
27 ‘How to opt into the Common European Sales Law? Brief comments on the Commission’s proposal for a 
regulation, 26 October 2011, European Review of Private Law, Vol. 1, pp 195–212, 2012, Amsterdam law 
school Legal Studies Research paper No 2011-43, Centre for the Study of European Contract Law Working 
Paper Series No 2011-15, Electronic copy available at: http://ssrn.com/abstract=1950107. 
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The functioning of the CESL within the framework of the Rome I Regulation 

- Then, with regard to the application of existing directives, to say that the CESL 
is a second regime of national law should imply that this regime cannot offer the 
consumer any more protection than a maximum harmonisation directive or cannot do 
less than the existing directives. 

Thus Professor Whittaker notes that the CESL does not sufficiently safeguard the 
quality of the decision taken by the consumer to comply with it, which, according to 
him, is not in compliance with the 2005 Unfair Commercial Practices Directive, defining 
an unfair commercial practice in part as distorting substantially a consumer’s economic 
behaviour; this is the case when a practice appreciably impairs ‘the consumer’s ability 
to make an informed decision’ (28). 

Whether or not this exact reasoning holds good, would the nature of the CESL as a 
second regime not imply that it must respect the existing directives, and can be 
interpreted as such in order to be in line with the directive?  

28 Article cited above RDC 2012 No 5 
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In truth, a distinction must be made between the contents and the container. 

The CESL is contained in a European regulation, and thus in an act of secondary 
European legislation, to which it is an annex. This is the basis for the possibility of 
making an autonomous European interpretation of it, under the scrutiny of the Court 
of Justice. This could also provide a basis for the fact that this special European text 
can offer the consumer greater protection than an existing maximum harmonisation 
directive, under the rule that the specific derogates from the general. 

However, this regulation obliges Member States to offer  a  second regime of  
domestic law to sellers and buyers who conclude cross-border contracts. This 
regulation also has direct effect in the Member States’ legal orders, without 
transposition measures being required (29). The nature of the CESL as domestic 
law means that it cannot protect consumers less than European directives do. 
However, contrary to Professor Whittaker’s statements, we believe that the CESL 
respects this requirement, as regards the 2005 Unfair Commercial Practices Directive. 
Thus, the fact that the consumer’s choice must be made expressly and after the 
receipt of an information notice shows that the requirement for fairness in commercial 
practice stemming from the 2005 Directive has already been taken into account by the 
CESL. Similarly, the fact that the CESL contains a high level of consumer protection 
also means that a choice of CESL clause does not entail a significant imbalance and 
should not be considered as an unfair term. 

The CESL does thus have a hybrid nature: the container (the regulation) is 
institutionally part of European secondary legislation, but the content (the system of 
sales to which the parties can choose to submit) is a second regime of domestic law 
imposed by the regulation. 

In any event, this analysis of the CESL as a second regime of domestic law will 
facilitate the normal application of the Rome I Regulation.  

1.3. On the normal operation of the Rome I Regulation 

Before explaining this normal operation, it should be noted first of all that it is not 
necessarily understood in the Member States. 

Thus, as an example, the Committee of European Affairs of the French National 
Assembly decided to reject the CESL, following an information report by Ms Marietta 
Karamanli of 7 December 2011 (Doc. No 4061) ( 30 ), in which the parliamentary 
representative states that: 

29 The regulation is directly applicable in the Member States. It takes precedence in the legal order of the 
Member States and automatically changes existing legal situations. It impedes the application of any 
national provision to the contrary, whatever the ranking of the rule involved, whether it is legislative or 
regulatory within the meaning of national law. The direct applicability is in opposition to any national 
formality for inclusion or transposition into the domestic order. There is therefore no need for a national act 
that would be designed to introduce the regulation in question into the domestic legal order and govern its 
entry into force. Such an act would be illegal, being contrary to European law. This represents a 
fundamental difference from a directive, which cannot be understood without national transposition 
measures (except in exceptional circumstances where the legal situation in a Member State satisfies the 
directive’s requirements). 

30 http://www.assemblee-nationale.fr/13/europe/rap-info/i4061.asp 
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The functioning of the CESL within the framework of the Rome I Regulation 

‘This is firstly the case as regards the two regulations referred to 
above, Rome I on the law applicable to contractual obligations and 
Rome II on that applicable to non-contractual obligations. 

A priori, it could be considered that the solution adopted is clear 
with: 

- the exclusion of redress available to them for all the 
matters covered by the CESL; (...)’ 

However, it is mistaken to think that the Rome I Regulation is excluded (31). In fact, 
we will show that the Rome I Regulation is not supplanted (1.3.1), but that the State’s 
overriding mandatory provisions of the 1st regime are neutralised (1.3.2), even if it 
not all of them are involved (1.3.3). 

1.3.1.	 Absence of exclusion of the Rome I Regulation 

In the explanatory memorandum, the European Commission concludes from the fact 
that the optional instrument creates a second regime of domestic law that the Rome I 
Regulation, in particular, will dovetail normally with the CESL (32): 

‘The Rome I Regulation and Rome II Regulation will continue to 
apply and will be unaffected by the proposal. It will still be necessary 
to determine the applicable law for cross-border contracts. This will be 
done by the normal operation of the Rome I Regulation ... The 
Common European Sales Law will be a second contract law regime 
within the national law of each Member State. Where the parties 
have agreed to use the Common European Sales Law, its rules 
will be the only national rules applicable for matters falling 
within its scope. Where a matter falls within the scope of the 
Common European Sales Law, there is thus no scope for the 
application of any other national rules (33). This agreement to 
use the Common European Sales Law is a choice between two 
different sets of sales law within the same national law; and does 
therefore not amount to, and must not be confused with, the previous 
choice of the applicable law within the meaning of private 
international law rules (explanatory memorandum p. 6-7). 

1.3.2.	 The counteracting of the overriding mandatory provisions of 
the 1st domestic regime (34) 

It has been explained several times, both in the explanatory memorandum and in the 
recitals of the proposal for a regulation, how the effects of Article 6 of the Rome I 
Regulation which protects the consumer may be counteracted. Only non-European 
foreign overriding mandatory provisions should therefore be applied to the 

31 Likewise it is mistaken to believe that Rome I would intervene for capacity, since it excludes it from its
 
scope (subject to the question of apparent capacity: see Article 13).
 
32 In this respect see also Geert Van Calster, To Unity and Beyond? The Boundaries of European Private 

International Law and the European Ius Commune, forthcoming in Alain-Laurent Verbeke et al (eds.), Liber 

Amicorum Walter Pintens, 2012, No 3, p. 11: ‘The proposal for a Common European Sales law, if adopted, 

will have no direct impact on the Rome I or Rome II Regulations. Parties will effectively employ Rome II’s 

principle of party autonomy to opt into the CESL.’;
 
33 Bold and underlined characters added.
 
34 If the domestic law already consisted of two regimes, the overriding mandatory provisions of these two 

regimes would be counteracted.
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international situations involved, assuming that they are entitled to apply. The matter 
could for example arise for a consumer resident in Switzerland, who has concluded a 
contract over the Internet with a professional established in the European Union, by 
opting for the CESL, and who would bring the case before a court in the European 
Union. The court should apply the Swiss overriding mandatory provisions of the 
consumer’s place of residence, if they provide more far-reaching protection than the 
CESL, on the basis of Article 6 (which does not limit its application to consumers 
resident in the European Union) (35). 

Since the optional regime is a domestic 2nd regime in each Member State, by nature it 
cannot be supplanted by the overriding mandatory provisions of the other national 
domestic regime, because it replaces it completely when the parties choose it (36). It 
becomes the domestic regime chosen by the parties. ‘Where the parties have 
agreed to use the Common European Sales Law, its rules will be the only 
national rules applicable for matters falling within its scope. Where a matter 
falls within the scope of the Common European Sales Law, there is thus no 
scope for the application of any other national rules’ (37). 

Recital 12 of the regulation also moves towards the counteraction of the national 
overriding mandatory provisions of the Member States of the European Union, stating 
that ‘since the Common European Sales Law contains a complete set of fully 
harmonised mandatory consumer protection rules, there will be no disparities between 
the laws of the Member States in this area, where the parties have chosen to use the 
Common European Sales Law. Consequently, Article 6(2) of Regulation (EC) 
No 593/2008, which is predicated on the existence of differing levels of consumer 
protection in the Member States, has no practical importance for the issues covered by 
the Common European Sales Law’ (38). Therefore, once the CESL has been chosen, it 
will apply to the exclusion of other national rules that might provide more protection. 

It would be right to observe that it is unfortunate that such an important point is set 
out in the recitals or in the proposal’s explanatory memorandum. Indeed, once 
the text has been adopted, the risk is that the national courts that apply the CESL will 
forget the proposal’s explanatory memorandum, or will not attach enough value to its 
recitals. They may be slower than the Commission to rule out straight away the 
mechanisms provided for by Articles 6 and 9 of the Rome I Regulation. They could also 
persist in wishing to apply Article 9 of the Rome I Regulation, under which the 
overriding mandatory provisions of the forum would be required, notwithstanding the 
choice of the optional regime. This they would analyse in turn as a classic choice of lex 
contractus. 

The proposal for a regulation should therefore establish this point more clearly, given 
that it is a key element in the operation of the optional instrument. This can be done 
by, for example, adding an article to the regulation establishing the CESL or by 
fleshing out the existing Article 11. 

Article 11 currently reads: ‘Where the parties have validly agreed to use the Common 
European Sales Law for a contract only the Common European Sales Law shall govern 
the matters addressed in its rules’. 

35 The restriction of cases where foreign overriding mandatory provisions can be applied (Article 963) only 
seems to concern Article 9 of the regulation, not Article 6. 
36 For further details please see our Briefing paper Scope and content of an optional instrument for EU 
contract law, 2010 
37 Explanatory memorandum of the proposal for a regulation COM(2011) 635 final, 11.10.2011 
38 Recital 12 of the proposal for a regulation COM(2011) 635 final, 11.10.2011. 
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The functioning of the CESL within the framework of the Rome I Regulation 

It should be reworded as follows: ‘Where the parties have validly agreed to use the 
Common European Sales Law for a contract only the Common European Sales Law 
shall govern the matters addressed in its rules, to the exclusion of all other national 
rules, including those offering greater protection’. 

Some authors, however, dispute that the overriding mandatory provisions of 
the 1st regime really are counteracted by using this means. 

Jean-Sylvestre Bergé seems to consider that even if there are two regimes of 
‘domestic’ law, the optional instrument should always be compared with the national 
regime, which could provide a higher level of protection than the CESL (39). 

To us this observation seems unfounded.  

It should be recalled that an overriding mandatory provision or a law that is directly 
applicable determines its scope unilaterally. In other words, it determines the 
situations to which it ‘wants’ to apply. However, where a first and a second regime 
coexist in a legal order, and the parties may choose between them, it necessarily 
follows that the overriding mandatory provisions of the 1st regime cannot be 
interpreted as wishing to apply to situations where the 2nd regime is chosen, since the 
legal order containing these two regimes itself provides that it is possible to choose 
between these two regimes. 

In our opinion, the said proposal by Jean-Sylvestre Bergé amounts to depriving the 
parties of the opportunity to choose between the 1st national regime and the CESL. 

In any case, this opportunity to choose finds its source in the regulation establishing 
the optional instrument.  

Ms Giséla Rühl considers, for her part, that the second regime does not result in the 
opportunity to trade throughout the European Union under a single regime: 

‘the European Commission wants to apply the CESL only if the rules 
of private international law, notably the rules of the Rome I-
Regulation, call for application of the law of a Member State’ 

Her line of argument is based on the following reasoning: 

‘a choice of the CESL amounts to a choice of law at the level of 
private international law because the CESL is meant to replace 
both the default and mandatory provisions of the otherwise 
applicable law. 

A choice of the CESL is, therefore, subject to the restrictions of 
Article 6 (2) Rome I-Regulation. 

As a result, the provisions of the CESL will only apply to the extent 
that the consumer protection standard it offers goes beyond the 
mandatory consumer protection standard offered by the law at the 
consumer’s habitual residence. To the extent that it provides less 
protection, a law mix consisting of the CESL and this law will apply.’ 

Since, according to her, choosing the CESL is a choice of applicable law within the 

39 loc. cit. RDC 2012 p. 573, para. 1 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

meaning of private international law, it is therefore subject to Article 6. It cannot 
deprive the consumer of the overriding mandatory provisions of his residence. 

She considers that it is irrelevant that the CESL is already a second regime in all the 
EU Member States, invoking the wording of Article 6(2), which states that the 
consumer cannot be deprived of the overriding mandatory provisions which would 
have applied in the absence of choice. 

However, one may disagree with this argument for the following reasons:  

First reason: choosing the CESL is not a choice of applicable law within the 
meaning of private international law 

Ms Rühl’s analysis proceeds on the false premise that choosing the CESL is a choice of 
private international law, an international choice of law. But choosing the CESL is not a 
choice of law within the meaning of private international law. 

The proposed Rome I Regulation had initially provided that the future optional 
instrument could be a law chosen under Article 3 of the regulation, and that has been 
abandoned, which shows that the choice of the CESL is not a choice of law within the 
meaning of private international law (40). 

In fact the choice comprises two phases: 

- on one hand there is the choice of the law of a Member State as the applicable law 
(this is a choice of applicable law within the meaning of private international law). If no 
choice is made, there is objective localisation of the contract (Article 6 of the Rome I 
Regulation). 

- on the other hand, there is the choice of the CESL (2nd regime) in the national law. 
The latter choice is a choice of pure domestic law. 

It is a little like two spouses, who choose at first French law to govern their 
matrimonial regime (choice of private international law), and who then within this 
domestic law, choose to be subject to one of the regimes offered by French law: the 
regime of separated property or (universal/limited) community of property (choice of 
pure domestic law). 

With the exception of the rules of the primary regime (applicable to all matrimonial 
regimes), each regime has its own public policy rules. Thus spouses subject to the 
community of property regime will not be subject to the public policy rules of the 
regime of separation of property, and vice versa. 

40 See above; provided that Recital 14 is not interpreted as a choice of uniform law, of substantive law. 
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The functioning of the CESL within the framework of the Rome I Regulation 

As the explanatory memorandum of the proposal for a regulation notes: 

‘This agreement to use the Common European Sales Law is a choice 
between two different sets of sales law within the same national law; 
and does therefore not amount to, and must not be confused 
with, the previous choice of the applicable law within the 
meaning of private international law rules (41). 

In the response of the TEE to the Green Paper (42), Group D of the TEE, which 
addressed in particular aspects of private international law (43) found this reasoning 
too complicated and indicates that there is a risk of frustrating the expectations of 
parties that have chosen the CESL without checking in advance the law applicable to 
the contract (44). 

However, the choice of the CESL (without an express choice of applicable law) 
will be an indication of the implicit will to choose the law of an EU Member 
State as the applicable law (45). 

Second reason: Saying that the consumer cannot be deprived of the 
overriding mandatory provisions which would apply in the absence of choice 
does not require taking into account the overriding mandatory provisions of 
the 1st State regime. 

The argument put forward by Ms Rühl, whose conclusions we do not share in this 
respect, then consists in saying that, to the effect that it indicates that the consumer 
cannot be deprived of the overriding mandatory provisions which would be applied in 
the absence of choice, Article 6(2) of the Rome I Regulation requires that the 
overriding mandatory provisions of the 1st regime be taken into account. 

It should be recalled that this text provides that: 

‘Notwithstanding paragraph 1, the parties may choose the law 
applicable to a contract which fulfils the requirements of paragraph 1, 
in accordance with Article 3. Such a choice may not, however, have 
the result of depriving the consumer of the protection afforded to him 
by provisions that cannot be derogated from by agreement by virtue 
of the law which, in the absence of choice, would have been 
applicable on the basis of paragraph 1.’ 

If one takes as a hypothesis a consumer who is resident in Italy and chooses French 
law, ‘the law which, in the absence of choice, would have been applicable on the basis 
of paragraph 1’ is Italian law. The text therefore implies that the choice of French law 
cannot, however, have the result of depriving the consumer of the protection afforded 
to him by Italian law. 

However, under our hypothesis, Italian law comprises two regimes:  a 1st regime and 

41 Explanatory memorandum of the proposal, pages 6-7 
42 Green Paper on European Contract Law. Responses from the Trans Europe Experts (TEE) network, under 
the direction of M. Behar-Touchais and M. Chagny, Société de législation comparée, collection TEE, Volume 
1, 2011 
43 ibid p. 133 onwards; Group D of the TEE was made up of Pascal de Vareilles-Sommieres, Sabine 
Corneloup, Jérémy Heymann, Laurence Usunier and Chloé Adelbrecht-Vignes 
44 p. 159. 
45 On which law is chosen in this case: see below proposal by Professor Cuniberti 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

a 2nd regime (the CESL). 

Since in all Member States there is a 1st regime, with the CESL as a 2nd regime, the 
choice of one law must not violate either of them; and the choice of the CESL will  
never violate the CESL applicable in a State. 

The definition of the CESL as a 2nd regime of domestic law thus effectively enables the 
overriding mandatory provisions of the 1st regime of the consumer’s place of 
residence to be counteracted without harm to the consumer, who is protected by the 
overriding mandatory provisions of the 2nd regime.  

However, not all of the overriding mandatory provisions are affected. 

1.3.3. 	 The overriding mandatory provisions affected by Article 6, 
paragraph 2 of the Rome I Regulation 

It can be considered that the only overriding mandatory provisions supplanted 
are those of the first regime which fall within the scope of the 2nd regime 
(CESL). 

For example, the 2nd regime does not address consumer safety. If a Member State 
prohibits the sale of a product on its territory because it considers it dangerous, the 
choice of the CESL should not permit circumvention of this prohibition. 

Similarly, for example, in B2B relations, the invoicing requirements provided for by 
Article L 441-3 of the French Commercial Code are not covered a priori by the CESL, 
even if they are not among the areas explicitly excluded. They could therefore apply as 
overriding mandatory provisions if the sale takes place in France. 

On the other hand, the reasoning relating to the counteraction of the overriding 
mandatory provisions of the 1st regime appears to be compromised by Recital 27 
of the proposal for a regulation. Said recital 27 provides for the exclusion of 
immorality and illegality from the scope of the CESL. If its aim is that the CESL should 
not, for instance, take a position on the sale of human gametes, that would seem to 
be justified. In this case the object of the sale is unlawful because the ‘thing’ sold is 
outside the bounds of legal trade. However, as the exclusion is worded, too broadly, it 
risks allowing the overriding mandatory provisions to fall into this category. Thus, in 
French law, for example, everything that is contrary to a mandatory law is illegal. 
Therefore a national court could be tempted to say that any invalidity on the 
grounds of a clash with an overriding mandatory provision of the 1st regime 
is an invalidity because of illegality and is therefore excluded from the scope 
of the CESL, which would give effect to the overriding mandatory provisions of the 1st 
regime (46). The concept of invalidity for ‘illegality’ must therefore be restricted, to 
avoid becoming the Trojan horse that State overriding mandatory provisions use in 
order to apply to the CESL.  In our opinion, the exclusion of invalidity due to ‘illegality 
or immorality’ should be replaced by the exclusion of ‘invalidity of the sale of goods 
which are outside the bounds of legal trade’ (47). 

46 Addmittedly, by giving a strict autonomous interpretation of the concept, the Court of Justice could 
address this issue. But that might compromise the proper implementation of the CESL in the Member States 
for several years. 
47 See J.C. Galloux, Réflexions sur la catégorie des choses hors du commerce : l’exemple des éléments et 
des produits du corps humain en droit français, Les cahiers du Droit, Vol. 30, No 4, 1989, p. 1011-1032, 
http://id.erudit.org/iderudit/042991ar 
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The functioning of the CESL within the framework of the Rome I Regulation 

In any event, since the Rome I Regulation is not supplanted, the precise conditions of 
its application now need to be specified. 

1.4. On the precise application of the interaction between the 
Rome I Regulation and the CESL 

The problems likely to arise will be examined in turn. 

1.4.1.	 International character of relations: Interaction between 
Article 1(1) of the Rome I Regulation and the CESL  

Article 1(1) of the Rome I Regulation states that it applies ‘in situations involving a 
conflict of laws, to non-contractual obligations in civil and commercial matters’. 

The CESL, for its part, applies to cross-border contracts, as defined by Article 4 of 
the proposal for a regulation:  

‘2. For the purposes of this Regulation, a contract between traders is a cross-border 
contract if the parties have their habitual residence in different countries of which at 
least one is a Member State.  

3. For the purposes of this Regulation, a contract between a trader and a consumer is 
a cross-border contract if:  

(a) either the address indicated by the consumer, the delivery address for goods or the 
billing address are located in a country other than the country of the trader's habitual 
residence; and 

(b) at least one of these countries is a Member State.’ 

The cross-border contract as thus defined is a situation which involves a conflict of 
laws within the meaning of the Rome I Regulation.  There is therefore no difficulty 
dovetailing these two texts. 

Nor would there be any difficulty if a state decided to extend the CESL to domestic 
contracts. In this case the Rome I Regulation would not apply, since the situation 
would not involve a conflict of laws. 

1.4.2.	 Choice of law and instrument: Interaction between Article 3 
of the Rome I Regulation and the CESL 

Whether it is a question of choosing the applicable law on the basis of the Rome I 
Regulation or choosing the CESL, similar questions arise as regards the manner of 
choice. 

1.4.2.1.	 Timing of making the choice 

The Rome I Regulation allows the applicable law to be chosen after the conclusion of 
the contract (48). Article 3(2) of the regulation in fact states that ‘the parties may at 
any time agree to subject the contract to a law other than that which previously 
governed it, whether as a result of an earlier choice made under this Article or of other 

48 This reflects the predominant jurisprudence from Member States: see Tomaszewski, M., La désignation, 
postérieure à la conclusion du contrat, de la loi qui le régit, Rev. Crit. Dr. Int. Pr. 1972. 567 
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provisions of this Regulation. Any change in the law to be applied that is made after 
the conclusion of the contract shall not prejudice its formal validity under Article 11 or 
adversely affect the rights of third parties’. 

The proposal for a regulation on the CESL does not state expressly whether the CESL 
can or cannot be chosen later. 

At most, it seems that it is possible in a case referred to in Article 9(1) as follows: 
‘Where the agreement to use the Common European Sales Law is concluded by 
telephone or by any other means that do not make it possible to provide the consumer 
with the information notice, or where the trader has failed to provide the information 
notice, the consumer shall not be bound by the agreement until the consumer has 
received the confirmation referred to in Article 8(2) accompanied by the information 
notice and has expressly consented subsequently to the use of the Common European 
Sales Law.’ 

In this situation, at the moment when the sale is concluded, the consumer is not 
bound by the CESL since he has not received the information notice. The sale is 
therefore subject to the 1st regime of the applicable law. Only if, after having received 
the notice, the consumer consents to the application of the CESL will the sale be 
subject to the CESL.  

This subparagraph may suggest that it is possible to choose the CESL after the 
conclusion of the sale (49). 

Conversely, it could be argued that choosing the CESL after a contract would be 
‘temporal’ carving up of the contract, which would be prohibited in B2C relations.  We 
do not however believe that this reasoning should apply, in so far as Article 9(1) of the 
proposal for a regulation on the CESL itself provides for a case where the CESL is 
chosen after a contract, in B2C relations (50). 

One might nevertheless wonder whether, in such cases, there would be difficulty 
dovetailing the two texts, if the timing of the choice does not correspond.  

Several situations should be highlighted: 

***1st scenario: choosing the CESL at the time of the contract, in the absence 
of an express choice of applicable law; change of the applicable law after the 
formation of the contract 

A contract can only be subject to the CESL if the law applicable to the contract is the 
law of an EU Member State (51). In the scenario envisaged where no law has been 
expressly chosen at the time of the sale, choosing the CESL is therefore 
necessarily an implicit choice of the applicable law of a Member State. 

This law may apply to certain issues which are outside the scope of the CESL (52). 

49 In this respect, see also: Policy Options for Progress Towards a European Contract Law, Comments on the 
issues raised in the Green Paper from the Commission of 1 July 2010, COM(2010) 348 final, Max Planck 
Institute for Comparative and International Private Law, p. 24 
50 Some authors consider that choosing the CESL at the time of the trial would be equivalent to a kind of 
splitting of the applicable law (see Martijn W Hesselink, article cited above, p. 9). 
51 Otherwise the CESL could only be incorporated into contractual terms, but this would not be submission to 
the CESL: on the difference between submission and incorporation, see footnote 14 above. 
52 See Recital 27. 
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The functioning of the CESL within the framework of the Rome I Regulation 

But which law has been chosen? 

In order to avoid legal uncertainty, Professor Cuniberti recommends expressly 
stipulating this in the regulation on the optional instrument (after Article 11). He 
proposes the following text: 

‘(1) Where the parties have validly agreed to use the Common European 
Sales Law for a contract, only the Common European Sales Law shall 
govern the matters addressed in its rules. Provided that the contract was 
actually concluded, the Common European Sales Law shall also govern the 
compliance with and remedies for failure to comply with the pre-contractual 
information duties. 

(2)Where the parties have validly agreed to use the Common European 
Sales Law for a contract, but have not chosen the applicable law, they are 
presumed to have chosen the law of a Member state. 

(a) This law shall be the law designated by Article 4 or Article 6 of the 
Rome I Regulation or any other applicable choice of law rule. 

(b) If the law referred to in (a) is not the law of a Member state, this law 
shall be the law of the habitual residence of the buyer or the law of the 
habitual residence of the seller for contracts falling within the scope of 
Article 6 of the Rome I Regulation’. (53). 

Professor Cuniberti then proposes a variant of paragraph (b), which applies the 
proximity principle (54): ‘If the law referred to in (a) is not the law of a Member state, 
this law shall be the law of the Member state which is the most closely connected with 
the contract’. 

We agree with the aim of avoiding a pointless debate that could interfere with the 
smooth commencement of the CESL, by stating that ‘where the parties have chosen 
the CESL, without expressly choosing the applicable law, they shall be deemed to have 
chosen the law of a Member State’. 

In truth, this already follows from Article 3 of the Rome I Regulation and Article 6(2) of 
that regulation, which refers back to Article 3. Those provisions state that the choice of 
a law does not necessarily need to be made expressly, but may also be 'clearly 
demonstrated by the terms of the contract or the circumstances of the case’. 
When the parties to a contract opt for the CESL, the fact that it was their intention to 
choose the law of a Member State is clearly demonstrated by the terms of the contract 
or the circumstances of the case.  

Accordingly, it may suffice to include in an article of the CESL Regulation, or even 
in a recital, the wording ‘in accordance with Article 3 of the Rome I 
Regulation and Article 6(2) of that regulation, which refers back to Article 3, 
opting for the CESL without expressly choosing the applicable law clearly 
reflects an implicit intention to choose the law of a Member State'. 

53See Common European Sales Law and Third State Sellers, http://conflictoflaws.net/2012/common
european-sales-law-and-third-state-sellers/; and Common European Sales Law, Third States and 
Consumers, http://conflictoflaws.net/2012/common-european-sales-law-third-states-and-consumers/ 
54 On this principle, Paul Lagarde, Le principe de proximité en droit international privé, RCADI, 1986, t. 196. 
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Do we need to go one step further and indicate precisely which law would be 
applicable? It would appear relevant to do so only in connection with matters that are 
outside the scope of the CESL. Recital 27 of the regulation establishing the CESL reads: 
'All the matters of a contractual or non-contractual nature that are not addressed in 
the Common European Sales Law are governed by the pre-existing rules of the 
national law outside the Common European Sales Law that is applicable under 
Regulations (EC) No 593/2008 and (EC) No 864/2007 or any other relevant conflict of 
law rule’. 

Accordingly, there does not appear to be a great amount to be gained by including in 
the CESL Regulation the wording recommended by Professor Cuniberti, because what 
is at stake is, after all, quite a small issue.  This is particularly true since such an 
addition could complicate the debate on the legal basis to be used for the adoption of 
the CESL. 

If, following the contract, the parties expressly choose the applicable law of a State 
outside the EU, this may render the choice of the CESL ineffective (and, where 
appropriate, make the overriding mandatory provisions of the 1st regime of the 
consumer’s place of residence applicable). 

***2nd scenario: express choice of the applicable law of an EU Member State, 
at the time of the sale; subsequent choice of the CESL. 

In this case there is no real problem with dovetailing. The only question which could 
arise would be whether the choice of the CESL implies the retroactive application of 
the CESL from the date of sale, or whether the 1st regime should apply for the period 
before the CESL was chosen, and the 2nd regime after it was chosen. It will be for 
case law to decide this. In any event, while it can be accepted that the change may be 
voluntarily retroactive, it must not under any circumstances be detrimental to the 
rights of third parties. 

*** 3rd scenario: No express choice at the time of the sale; subsequent 
choice of the CESL 

The law applicable to the contract at the time the contract is entered into will be 
determined objectively under Article 6 of the Rome I Regulation. This will be the law of 
the consumer’s habitual residence.  

The CESL can be chosen afterwards, and thus this choice of the CESL after the 
conclusion of the contract can be analysed as an implicit choice to submit to the law of 
an EU Member State.  

However, this implies one of two things: 

- either the law of the consumer’s habitual residence was already the law of an EU 
Member State; in that event, the subsequent choice of the CESL will not change 
the law applicable to the contract within the meaning of private international law; 

- or the law of the consumer’s habitual residence was the law of a state outside the 
EU; in that event, the choice of the CESL will bring with it an implicit change in the 
law applicable to the contract within the meaning of private international law, in 
order to render the law of an EU Member State applicable. In this respect, it should 
be borne in mind that Article 3(2) of the Rome I Regulation stipulates that ‘any 
change in the law to be applied that is made after the conclusion of the contract 
shall not prejudice its formal validity under Article 11 or adversely affect the rights 
of third parties’. 
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The functioning of the CESL within the framework of the Rome I Regulation 

1.4.2.2. Form of the choice 

The Rome I Regulation allows an express or tacit choice of applicable law. Article 3 of 
the said Regulation in fact stipulates that: ‘1. A contract shall be governed by the law 
chosen by the parties. The choice shall be made expressly or clearly demonstrated 
by the terms of the contract or the circumstances of the case …;’ 

As shown, choosing the CESL counteracts the overriding mandatory provisions of the 
1st regime. It is probably because of this effect that the proposal for a regulation 
demands an express choice. Article 8(2) of the proposal for a regulation stipulates 
that: ‘In relations between a trader and a consumer the agreement on the use of the 
Common European Sales Law shall be valid only if the consumer's consent is given by 
an explicit statement which is separate from the statement indicating the 
agreement to conclude a contract. The trader shall provide the consumer with a 
confirmation of that agreement on a durable medium.’ 

It is noted that the explicit statement must be separate from the agreement to 
conclude a contract, but the text does not demand that it be separate from the 
agreement on the law applicable to the contract. This is what makes it possible to infer 
that the choice of the CESL is the implicit choice of the law of an EU Member State. 

1.4.2.3 Conditions for the choice to be valid  

In private international law, the contract choosing the applicable law is given validity 
by the Rome I Regulation (55). Article 3(5) of that regulation adds, however, that ‘the 
existence and validity of the consent of the parties as to the choice of the applicable 
law shall be determined in accordance with the provisions of Articles 10, 11 and 13.’ ». 
These provisions refer to the law of the contract (Article 10) in respect of consent and 
the material validity of the contract choosing the applicable law, and to the law of the 
contract or the law of the place in which the contract was concluded (Article 11) in 
respect of its formal validity. 

In particular that implies that a defect in consent at the time of the choice of 
applicable law will be assessed on the basis of the domestic law designated 
by the conflict-of-laws rule of the Rome I Regulation. 

However, the choice of the CESL is subject to the regulation establishing the 
CESL. 

Article 8 of the proposal for a regulation on the CESL stipulates that: 

« 1. The use of the Common European Sales Law requires an agreement of the parties 
to that effect. The existence of such an agreement and its validity shall be 

55 See Paul Lagarde, Répertoire Dalloz de Droit Communautaire, V° Convention de Rome (contractual 
obligations) No 44 who states that: ‘It must, however, be stressed that it is from the Rome Convention itself 
that the contract of choice draws the basis of its validity.’e This principle cannot be cast into doubt by one of 
the laws referred to by Article 3(4), which only apply to the specific issue to which they are allocated’. In 
addition, in so far as capacity is excluded from the Rome I Regulation, Article 13 provides that ‘in a contract 
concluded between persons who are in the same country, a natural person who would have capacity under 
the law of that country may invoke his incapacity resulting from the law of another country only if the other 
party to the contract was aware of this incapacity at the time of the conclusion of the contract or was not 
aware thereof as a result of negligence’. This solution is based on the notion of appearances, as the party 
that contracted with the incapable party was legitimately able to trust that the law of the place where the 
contract was concluded would be applied: See Cass. Req. 16 January 1861, Lizardi judgment, D.P.61.1.193; 
S.61.1.305, footnote by G. Massé; Jobard-Bachelier, M.-N., L’apparence en droit international privé, L.G.D.J. 
1983. 

31
 



 
______________________________________________________________________________________ 

 

  

 

 
 

  

 

    
   

 
 

 

 
 

 

 
   

  

 
 

 
  

   
   

 
  

                                            
 

   
 

 
  

 
   
 

   

Policy Department C: Citizens' Rights and Constitutional Affairs 

determined on the basis of paragraphs 2 and 3 of this Article and Article 9, as 
well as the relevant provisions in the Common European Sales Law.’ 

Furthermore, Article 9 of the proposal for a regulation provides for the delivery of the 
Standard Information Notice in Annex II in contracts between traders and consumers.  

- The first question that arises is whether the validity of the choice of the CESL 
can be subject to other requirements. It has already been indicated that some 
authors consider that the choice of the CESL should not be the product of an unfair 
commercial practice or result from an unfair term (56). 

We question whether the choice of the CESL can be subject to conditions for validity 
other than those provided for in Articles 8 and 9 and in the CESL itself (with the 
exception of something relating to matters excluded, such as capacity). In fact the 
optional instrument, as it was conceived, is designed to be as autonomous as possible, 
with the exception of matters expressly excluded. The instrument itself provides for 
the protection of the consent of the consumer when choosing the CESL. 

Thus, the fact that the consumer’s choice must be made expressly and after the 
receipt of an information notice shows that the requirement for fairness in commercial 
practice has already been taken into account by the CESL. Similarly, the fact that the 
CESL contains a high level of consumer protection also implies that a choice clause in 
the CESL does not involve a significant imbalance and should not be considered to be 
an unfair term. 

- The question then arises of whether the choice of the CESL depends on the 
validity of the choice of applicable law. 

As stated above, we must distinguish between the choice of applicable law under the 
Rome I Regulation and the choice of the CESL. 

However, it is likely that in practice the two theoretical phases described above will 
take place at one and the same time. The trader will propose that the consumer accept 
the choice of the CESL, which will imply an implicit choice of the applicable law of an 
EU Member State.  

The question could then arise of whether the choice of the CESL could be invalidated 
due to the choice of applicable law being void in private international law. 

The question is firstly more theoretical than practical: in fact, in private international 
law, there is no case law on the invalidity of the choice of applicable law (57), as the 
issue has not arisen.  

Further, everything depends on the question of whether the error (58), or fraud, for 
example, are assessed very differently in the laws of the Member States (to which the 
choice of applicable law will be subject) and in the CESL. It is however likely that, in 

56 See Simon Whittaker, article cited above, RDC 2011 No 35 
57 However, there will probably be a dispute over the validity of choosing the CESL, either when a consumer 
has not been informed, or when, in B2B relations, a major trader has imposed this choice on a small trader 
in order to circumvent national overriding mandatory provisions. 
58 This is the case for mistake, which is evaluated very strictly in English law. A unilateral mistake does not 
constitute a lack of consent, while an error made by both parties is only a reason for avoidance in 
exceptional circumstances. English law is concerned with legal certainty, while here French law is concerned 
with the quality of consent: see Simon Whittaker, The Optional Instrument of European Contract law and 
Freedom of Contract, RDC 2011, Vol. 2, p. 36 onwards, No 3.1 
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The functioning of the CESL within the framework of the Rome I Regulation 

most cases, if a lack of consent were to vitiate the consent given to choose the 
applicable law, it would also vitiate the consent given to the CESL. 

In any event, if the lack of consent only vitiated the choice of applicable law, without 
vitiating the choice of the CESL, then the latter choice could be maintained, provided 
that the law objectively applicable were the law of an EU Member State, since this law 
would also allow the CESL to be chosen. 

1.4.2.4. Splitting of applicable law  

The Rome I Regulation does not exclude the splitting of the foreign law to which the 
parties submit (59). Indeed, Article 3(1) of that regulation provides that ‘the parties 
can select the law applicable to the whole or to part only of the contract’. This may 
lead to the splitting of the applicable law. 

Authors have concluded, however, that in such cases any splitting of the applicable law 
must be coherent. 

For example, Professor Paul Lagarde explains that if ‘the seller’s claim for avoidance of 
the contract of sale for failure to pay the agreed price is met with an action by the 
buyer in respect of a latent defect, and the obligations of each of the parties are 
subject to different and contradictory laws, the splitting of the applicable law 
performed by the parties should be considered as ineffective and the judge should 
determine which law is objectively applicable’ (60). 

Article 8(3) of the proposal for a regulation on the CESL rules out the splitting of 
applicable law in B2C relations: ‘3. In relations between a trader and a consumer the 
Common European Sales Law may not be chosen partially, but only in its entirety.’ 

A number of situations may arise: 

***If the parties have decided to apply a splitting principle to the choice of applicable 
law and have chosen the law of a European country for one part of their contract, and 
the law of a third country for the other part, the CESL cannot be chosen in B2C 
relations, because it cannot be chosen in its entirety. 

*** If the parties have decided to apply a splitting principle, choosing two laws of EU 
Member States, it is still difficult to envisage that the CESL could be chosen.  It is true 
that the existing 2nd regime in each law, in the choice of two laws of EU Member 
States, would make it possible to ‘reconstitute the CESL’. But it is feared that the 
choice would not fully include the 2nd regime of any national law. The situation 
therefore remains completely uncertain. 

In any case, it seems to us that splitting of the applicable law, rarely used within the 
framework of the Rome I Regulation, is an unnecessary complexity, and it should be 
prohibited even in B2B relations, where it could also be dangerous for small traders. 

59 On the issue of splitting the applicable law, see Lagarde, P., ‘Le dépeçage dans le droit international privé 
des contrats’, Rivista di diritto internazionale privato e processuale, 1975, p. 649; Ekelmans, V., Le 
dépeçage dans la convention de Rome, Mélanges Vander Elst, Bruxelles, 1986, p. 243; C. Nourissat, Le 
dépeçage, in S. Corneloup, N. Joubert (eds), Le règlement communautaire Rome I et le choix de la loi dans 
les contrats internationaux, Lexis nexis Litec 2011 
60 Rep. Dalloz Droit communautaire, V° Convention de Rome (obligations contractuelles) No 34. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

1.4.3.	 Application of the CESL to a trader resident outside Europe: 
Interaction between Articles 6 or possibly 4(1) of the Rome I 
Regulation and the CESL 

When the seller is resident outside Europe, in the absence of a choice of applicable law 
of an EU Member State, there are two scenarios: 

	 either he has directed his activities towards an EU consumer, and Article 6 makes 
the law of the consumer’s place of residence applicable, which allows the choice of 
the CESL 

	 or he has not directed his activities towards an EU consumer, in which case 
Article 4(1)(a) of the Rome I Regulation, which designates the law of the seller’s 
residence, here designates the law of a country outside Europe. However, if the 
parties choose the CESL without giving any express indication as to the applicable 
law, this results in an implicit choice of a law of an EU Member State, which 
provides ground for the application of the CESL. 

1.4.4.	 Protection of the consumer by the law of his habitual 
residence in the absence of choice of applicable law: 
Interaction between Article 6, paragraph 1 of the Rome I 
Regulation and the CESL (61) 

Article 6(1) of the Rome I Regulation makes it possible for the law of the consumer’s 
place of residence to govern the contract, when the parties have not chosen an 
applicable law. 

If the parties choose the CESL, without otherwise making an express choice of 
applicable law, we have seen that this equates to an implicit choice of the law of an EU 
Member State and that the only question is which law was chosen. This means that 
when the CESL is chosen, implying the choice of an applicable law, it is not Article 6(1) 
which applies but Article 6(2). 

1.4.5.	 Protection of the consumer by the overriding mandatory 
provisions of his habitual place of residence in the case of a 
choice of applicable law offering less protection: Interaction 
between Article 6(2) and Article 9 of the Rome I Regulation 
and the CESL 

Since the parties have chosen the CESL, this choice being the same as an implicit 
choice of applicable law, Article 6, paragraph 2 (or Article 9) of the Rome I Regulation 
governs the situation. It will be Article 6, paragraph 2 for areas covered by that 
provision (where either the trader exercises his professional activities in the country 
where the consumer has his habitual residence, or directs his activities by any means 
to that country or to several countries, including that country). In other cases it will be 
Article 9 (62). 

61 This text is counteracted, according to Martijn W. Hesselink, How to opt into the Common European Sales 
Law? Brief Comments on the Commission’s Proposal for a Regulation, 26 October 2011, European Review of 
Private Law, Vol. 1, pp 195-212, 2012, Amsterdam law school Legal Studies Research paper No 2011-43, 
Centre for the Study of European Contract Law Working Paper SeriesNo 2011-15, Electronic copy available 
at: http://ssrn.com/abstract=1950107. 

62 On the relationship between these two texts: See introduction above. 
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The functioning of the CESL within the framework of the Rome I Regulation 

As shown, the choice of the CESL allows the counteraction of overriding mandatory 
provisions forming part of the 1st regime of the law of the consumer’s place of 
residence. The consumer remains protected by the 2nd regime (CESL) of his/her place 
of residence, the 2nd regime being the same in all EU countries. Accordingly, Article 6, 
paragraph 2 and Article 9 of the Rome I Regulation are not supplanted, but the 
possibly disruptive impact they might have on intra-European trade is eliminated. 

And this protection of the consumer by the mandatory rules of the second regime is 
satisfactory since the CESL offers a high level of consumer protection (see Part II). 
Furthermore, authors who have warned against the risk of social dumping linked to the 
optional instrument, consisting in only choosing it when it is less favourable to the 
applicable national law, recognise that this risk is more present in B2B relations than in 
B2C relations, in so far as the optional instrument has a high level of consumer 
protection (63). 

1.4.6. 	 International public policy of the forum exception: Interaction 
between Article 21 of the Rome I Regulation and the CESL 

Article 21 of the Rome I Regulation stipulates that: ‘The application of a 
provision of the law of any country specified by this Regulation may be 
refused only if such application is manifestly incompatible with the public 
policy (ordre public) of the forum.’ 

The difference between the overriding mandatory provisions (Article 6, paragraph 2 
and Article 9) and the international public policy exception (Article 21) is 
methodological. These are two procedures which have the common objective of 
protecting crucial values.  Overriding mandatory provisions are ‘provisions the respect 
for which is regarded as crucial by a country for safeguarding its public interests, such 
as its political, social or economic organisation, to such an extent that they are 
applicable to any situation falling within their scope, irrespective of the law otherwise 
applicable to the contract under this Regulation’ (Article 9(1) of the Rome I 
Regulation). Overriding mandatory provisions determine their scope unilaterally. Their 
application is not in principle subject to the content of the law applicable to the 
contract. In contrast, the public policy exception is a means which helps to disapply a 
foreign law that is normally applicable because its content clashes with the 
fundamental values of the forum. 

63 Jacobien W. Rutgers, An optional Instrument and Social Dumping Revisited, European review of Contract 
Law, (8 March 2011). Available at SSRN: http://ssrn.com/abstract=1780950 or 
http://dx.doi.org/10.2139/ssrn.1780950 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

While, in theory, the public policy exception can be applied in consumer law, in 
practice the area is dominated instead by the method of the overriding mandatory 
provisions (64). 

However, with regard to the CESL, we have to ask ourselves whether a Member 
State’s court wishing to supplant the optional instrument in order to apply its national 
mandatory rules could try to use the abovementioned Article 21. 

The question could only arise if it is the 2nd regime of a law foreign to the forum which 
has been chosen. For example, the parties have chosen the CESL but they have also 
expressly chosen German law. The French court of the forum might question whether 
the German 2nd regime conflicts with the international public policy of the forum.  

But it will have to conclude that this is not the case, because the same 2nd regime will 
also exist in French law, which will prevent the foreign law chosen by the parties from 
being manifestly incompatible with the fundamental values of the forum (65). 

64 However, learned opinion has in any case established a blurring between these two methods. Article 6, 
paragraph 2 is an example, since it implies a comparison between the content of the protection of the 
consumer in the law chosen by the parties, and the protection to which he would have been entitled under 
the law of his residence. If the law chosen affords greater consumer protection, it will not be ousted by the 
overriding mandatory provisions of the consumer’s place of residence. On the distinction between the public 
policy exception and the mechanism of overriding mandatory provisions: V. V. B. Rémy, Exception d'ordre 
public et mécanisme des lois de police en droit international privé : Typed thesis, Paris I, May 2006, National 
Library th., Dalloz, 2008. – N. Nord, Ordre public et lois de police en droit international privé : Typed thesis, 
Strasbourg III, 2003. – D. Archer, Impérativité et ordre public en droit communautaire et droit international 
privé des contrats : Typed thesis, Cergy-Pontoise, 2006 
65 On this point, see also the Green Paper on European Contract Law. Responses from the Trans Europe 
Experts (TEE) network, under the direction of M. Behar-Touchais and M. Chagny, Société de législation 
comparée, collection TEE, Volume 1, 2011, Réponse du groupe D, part drawn up by Pascal de Vareilles 
Sommieres No 76 
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The functioning of the CESL within the framework of the Rome I Regulation 

CONCLUSIONS 

We see that there are no insurmountable difficulties in dovetailing the Rome I Regulation 
and the CESL. In order to improve matters further, it would be desirable to: 

	 transfer into an article of the regulation establishing the optional instrument 
details on the interaction between the regulation and the national overriding 
mandatory provisions which are currently included in the recitals or in the 
explanatory memorandum, without normative value; in our opinion, this is 
necessary because this is a decisive element of the CESL regime. 

	 in Recital 27 of the proposal, restrict the exclusion of ‘illegality’ from the scope of 
the CESL in such a way that all the national overriding mandatory provisions 
sanctioned by invalidity are not deemed excluded from the scope of the CESL and 
therefore applicable to a sale subject to the CESL; this exclusion should be 
replaced by the exclusion of ‘invalidity of the sale of goods which are outside the 
bounds of legal trade’ 

	 stipulate that submission to the CESL, without an express choice of applicable 
international law, constitutes an implicit choice of the law of an EU Member 
State. 

The mechanism established must be approved from the moment the consumer is 
protected by the mandatory rules of the 2nd regime, and provided that the level of 
protection of this second regime is a high level of protection. This is indeed the case, as 
we will show by comparing the CESL to the national laws of the EU Member States, 
which is the subject of the second part of this study. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

2. COMPARISON OF NATIONAL CONSUMER LAW IN THE 
MEMBER STATES WITH THE PROVISIONS ON 
CONSUMER PROTECTION IN THE CESL 

This is a comparison of the Member States’ legislation with the CESL on 10 crucial 
points, in order to establish whether the CESL is more protective, just as protective or 
less protective. 

The ten points are: 

 definition of ‘consumers’ 
 definition of ‘traders’ 
 avoidance of contracts 
 unfair contractual terms 
 the seller’s obligations 
 the buyer’s remedies 
 the buyer’s obligations 
 the seller’s remedies 
 restitution 
 prescription 

On these 10 issues, which are fundamental for consumer protection, we will first draw 
up a comparative table of the various solutions in the CESL and national laws, 
preceded by some explanations (2.1) and will then draw some conclusions (2.2). 

2.1. Comparative tables 

2.1.1. Definition of ‘consumers’ 

Article 1 f of the regulation establishing the CESL defines consumers as follows: 

‘“consumer” means any natural person who is acting for purposes which are 
outside that person's trade, business, craft, or profession;’ 

This is a strict definition which excludes legal persons and which is based on the 
purpose of the activity. Thus it is not possible to have a person acting in the course of 
his/her profession who is protected as a consumer. 

This strict definition is the European definition that derives from various directives. 

 See: Annex 2. The concept of ‘consumers’ in European directives  

This strict definition must be compared to the definitions of the Member States. It 
should be noted that only some of them have introduced a statutory general definition 
of the concept of the consumer (Belgium, Estonia, Lithuania, Portugal, Slovakia). For 
others, case law has described the concept of the consumer (France). Others again 
have defined the concept in each provision transposing EU law (Cyprus, France, 
Hungary, Ireland, Luxembourg, Romania and the United Kingdom). Finally, where the 
concept of consumer is defined in different provisions in national law, that does not 
necessarily mean that there is a divergence in the content of these different definitions. 
The definition applicable to sales will be used where a person has the choice between 
the CESL and his/her national law. 
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The functioning of the CESL within the framework of the Rome I Regulation 

 See: Annex 3. The concept of ‘consumers’ in the Member States 

Having made these clarifications, we will now present the comparative table of the 
CESL and the concept of the consumer. 

Comparative table 1: CESL - Member States’ law on the concept of the 
consumer 

CESL National law less 
protective than CESL 

National law just as 
protective as CESL 

National law more 
protective than CESL 

Legal person? Some Member States UK: case law has stated 

CESL: a legal person is 
expressly restrict the 
sphere of consumer 

that an enterprise may 
‘deal as a consumer’ 

not a consumer. protection to natural 
persons: BG, CY, DE, EE, 
FI, IE, IT, LT, LU, LV, MT 
(66), NL, PL, SI and SE.  

HU is currently looking 
at restricting the concept 
of the consumer to 
natural persons. 

within the meaning of 
the UCTA ( 67 ); but in 
other consumer 
protection instruments 
protection is restricted to 
natural persons.  

In RO, the concept of the 
consumer is sometimes 
extended to groups of 
natural persons 
combined into 
associations. 

In AT, BE, CZ, DK, SK 
(with some exceptions), 
legal persons may be 
consumers provided that 
the purchase is for 
private use (which is not 
always easy to 
establish), or, in GR, HU 
and ES, the legal person 
is the end recipient. 

In FR, the Court of 
Cassation civil section, in 
a judgment dated 15 
March 2005, stated that 
the concept of 
‘consumer’ , in the light 
of the Idealservice 
judgment by the 
European Court of 
Justice, could not be 
extended to legal 
persons, whereas the 
concept of ‘non
professional’ (used in the 
context of articles on 
unfair contractual terms; 
see Article L. 132-1 of 
the Consumer Code) can 
also cover legal persons 
in French law. (Very 
recently, however, it 
ruled that SCIs did not 
have the right of 
withdrawal referred to in 

66 In Malta, the Minister for Consumers may on some occasions, when applying the consumer law, include in 
the category of consumers all categories of natural or legal persons: See compendium of consumer law. 
67 Unfair Contract Terms Act 
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Article L 271-1 of the 
Construction and 
Housing Code, on the 
grounds that an SCI is 
not a non-professional 
buyer (Cass. 3ème civ. 
24 October 2012 (68)).  

In PT ( 69 ), it is not  
certain that legal 
persons can be 
considered to be 
‘consumers’, but a 
preliminary draft of the 
2006 Consumer Code 
(which at present has 
not come into law) 
states that legal persons 
might, under certain 
circumstances, benefit 
from the protection 
granted to consumers. 

Trader entering into a Originally: FR considers The protection of 
contract which does that a professional acting professionals entering 
not fall within his/her outside his/her into contracts outside 
professional sphere professional sphere is a their usual sphere of 

CESL: a person who 
enters into a contract for 
professional purposes is 
not a consumer, 
irrespective of the fact 
that the contract may 
not fall within his/her 
professional sphere 

consumer (Cass.1ère Civ 
28 April 1987: A 
professional purchases 
an alarm system for his 
professional premises, 
but he is an estate 
agent, and therefore 
alarm systems do not 
fall within his 
professional sphere; he 
was deemed to be a 
consumer within the 
meaning of the 
legislation on unfair 
terms). 

activity also exists in BG 
(for natural persons 
only), PL and in LT. 

In the UK, under Section 
12(1) of the 1977 Unfair 
Contract Terms Act 
(UCTA), professionals 
entering into a contract 
outside their usual 
sphere of business may 
claim to be ‘dealing as 
consumers’ since the 
decision R & B Customs 
Brokers Ltd v United 
Dominions Trust 

More recently: 
reversal: FR has gone 
over to the European 
definition and now 
requires the contract not 
to have any direct link 
with the trade, business 
or profession (Civ1, 24 
January 1995; Civ 1 10 
July 2001(70) ), which in 
essence is the criterion 
of absence of 
professional purpose, 
from European law. 

Ltd.2119. 

Mixed use? 

CESL says nothing, but 
one may assume that it 
will exclude the 

The French Court of 
Cassation had already 
previously ruled that 
Article 13 of the 
agreement did not apply 

Inclusion of ‘mixed’ 
contracts with mainly 
private purpose DE, FI, 
SE 

68 Appeal No 11-18774 
69 http://www.pgdlisboa.pt/pgdl/leis/lei_busca_area.php?area=Defesa+do+Consumidor 
70 RTDCiv 2001 p. 873 obs. J. Mestre 
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The functioning of the CESL within the framework of the Rome I Regulation 

classification of in the case of mixed Inclusion of ‘mixed’ 
consumer (71) usage (private and contracts, without it 

professional) even if the being certain that the 
usage is mainly private private purpose must be 
(Cass. 1re civ., 18 July predominant IT 
2000 (72)) 

AT and BE also require a 
strictly private purpose.  

No clear rule as to 
‘mixed’ contracts   

BG, CY, CZ, EE, EL, ES, 
FR, HU, IE, LT, LU, LV, 
MT, NL, PL, PT, RO, SL, 
SK, UK 

German law assimilates 
employees to consumers 
for some provisions. 

Special feature of this 
law. 

Are all final users Consumers are a All final users are 
consumers? category of final consumers: 

CESL: final users are not 
necessarily consumers; 
they are not consumers 
if they use goods in their 
trade, business or 
profession 

users: Some Member 
States use the 
expression of ‘final user’ 
(HU, LU) because a 
consumer who uses the 
product for private 
purposes is a final user. 

Other States, such as ES 
and GR, have a broad 
definition of consumers, 
who could be all final 
users. However, this 
gives rise to problems 
with other provisions (for 
example, for ES with the 
explanatory 
memorandum of Law 
7/1998, which do not 
have any normative 
value but which require 
consumers to act for 
purposes falling outside 
their trade, business or 
profession). These 
problems have been 
highlighted in legal 
commentary (with the 
authors calling for the 
concept of the consumer 
to be restricted to final 
users for non
professional purposes). 

Activity with a view to In DE, the same persons AT is the only country to 
establishing a trade, are considered to be have addressed this 
business or profession professionals. issue in a legislative 

No specific rules, but it is 
likely that the future 
professional is not a 

measure. Under Article 
1(3) of the Consumer 
Protection Law, 
transactions carried out 

71 Compare ECR 20 January 2005, Case C-464/01, Johann Gruber v Bay Wa: ECR 2006, I-439; Rev. crit. 

DIP 2005, p. 493, note by J.-M. Jude, who considers that a person who has entered into a contract with the
 
intention of a partly professional use my not benefit from the protection of Articles 13 to 15 of the Brussels
 
Convention (articles relating to consumers), even if private use predominates.
 
72 Bull. civ. 2000, I, No 216; See also Cass. 1re civ., 28 January 2009 : Bull. civ. 2009, I, No 13;
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consumer in the CESL, by a natural person 
because the European before the start of 
Court of Justice his/her trade, business 
(Benincasa Case C- or profession in order to 
269/95) held that Article obtain goods or services 
13 of the Brussels I necessary for that 
Convention (now Article activity are not 
15 of the Brussels I considered to be 
Regulation No 44/2001) professional 
is not applicable if a transactions. Persons 
party has entered into a setting up a new 
contract for a future business therefore 
professional activity benefit from consumer 

protection rules 

From this first analysis it seems that only the issue of including legal persons within 
the concept of the consumer might pose a problem. While there are, of course, some 
laws that are more protective on specific issues (mixed contracts, contracts outside the 
professional sphere, for example), there is only a real gulf on the first point, 
concerning whether or not legal persons are to be included in the category of 
consumer. 

This observation should be qualified, since the CESL also contains provisions that 
protect professionals, in particular from unfair terms.  

In addition, it only follows from this that it will not perhaps be in the interest of 
associations or legal persons who in the State of their company headquarters could 
rely upon consumer law (as consumers or, sometimes, as non-professionals) to agree 
to submit to the CESL. 

In any case, one question arises: should the CESL be changed on this point? Should it 
not be provided that for legal persons (non-professionals: associations, family SCIs 
(73)), there would be a dual choice: a choice in favour of the CESL, and a choice in 
favour of consumer status within the CESL? It would not be a case of saying that they 
are consumers, but that they may opt for the status of consumer within the CESL. 

2.1.2. Definition of ‘trader’   

Article 1 of the regulation establishing the CESL defines traders as follows: 

‘“trader” means any natural or legal person who is acting for purposes relating to that 
person’s trade, business, craft, or profession;’ 

This definition is the mirror image of the definition of "consumer", so that depending 
on the purpose of a person’s actions, he/she is either a consumer or a trader (the non
professional has no place among these two definitions). 

The existing European directives refer to the concept of ‘trader’ (‘commerçant’ in 
French) (Directive 85/577, Article 2), ‘organizer’ (Directive 90/314, Article 2(2) and 
(3)), ‘vendor’ (Directive 94/47, Article 2; Directive 99/44, Article 1(2)(c)), ‘supplier’ 

73 It should, however, be noted that there is a move away from the classification of consumer here, even for 
some countries which traditionally have considered it important to include family SCIs in this protected 
category: The French Court of Cassation has thus just ruled that SCIs (even family ones) did not have the 
right of withdrawal referred to in Article L 271-1 of the Construction and Housing Code, on the grounds that 
an SCI is not a non-professional purchaser (Cass. 3ème Civ. 24 October 2012, appeal No 11-18774) 
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The functioning of the CESL within the framework of the Rome I Regulation 

(Directive 97/7, Article 2(3); Directive 2002/65, Article 2(c)), ‘creditor’ (Directive 
87/102, Article 1(2)(b)), or ‘service provider’ (Directive 2000/31, Article 2(b)). 

Some refer to the concept of ‘trader’ 

	 Directive 93/13, Article 2(c): The concept of 'seller or supplier' [‘professionel’ in 
French] means any natural or legal person who, in contracts between 
consumers and sellers or suppliers, is acting for purposes relating to his trade, 
business or profession, whether publicly owned or privately owned. 

	 Directive 98/6, Article 2(d): The concept of ‘trader’ refers to any natural or 
legal person who sells or offers for sale products which fall within his 
commercial or professional activity. 

	 Directive 2005/29, Article 2(b): The concept of ‘trader’ refers to any natural or 
legal person who, for unfair business-to-consumer commercial practices, is 
acting for purposes relating to his trade, business, craft or profession and 
anyone acting in the name of or on behalf of a trader. 

	 Directive 2011/83, Article 2(2): The concept of ‘trader’ refers to any natural 
person or any legal person, irrespective of whether privately or publicly owned, 
who is acting, including through any other person acting in his name or on his 
behalf, for purposes relating to his trade, business, craft or profession. 

The professional purpose of his activity is thus critical in defining a trader, and there is, 
in the end, nothing surprising about this. 

The Member States have taken much less interest in the concept of ‘trader’ than that 
of ‘consumer’. Many of them have introduced a uniform definition of the consumer as a 
contracting party (Austria, Czech Republic, Finland, Germany, Italy, Slovenia, Latvia, 
Lithuania, Slovakia, in their consumer protection laws). 

France has no express definition, but since a B2C contract is not a C2C contract, we do 
not have two persons acting outside the scope of their trade, business or profession. 
There is a logical conclusion: a trader is a person who is acting for purposes which fall 
within the sphere of his trade, business or profession. 

	 See: Annex 4. The concept of the ‘trader’ in the Member States 

Comparative table 2: CESL - Member States’ law on the notion of the ‘trader’ 

CESL National law less 
protective than CESL 

National law just as 
protective as CESL 

National law more 
protective than CESL 

Profit-making aim? Many States do not 

Nothing is stated in the 
CESL. 

require a profit-making 
aim in order for a person 
to be classified as a 

Exclusion of legal 
persons from the 
concept of ‘consumer’, 
implying, however, that 
any legal person is a 
trader, whether or not it 
has a profit-making aim. 
For consumers entering 
into a contract with an 
association, it is very 
protective. 

trader: AT, DE, BG, GR, 
NL, SE 

Is a contract entered In GR – in contrast to Many States provide 
into with a trader’s Directive 85/577 – it is protection to the 
agent a B2C contract? not possible to classify 

any person acting in the 
consumer when the 
seller is acting in his own 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

The CESL does not say name or on behalf of a name or in the name of 
anything about this.  trader as a trader another person: BE, CY 

Since the agent 
represents the trader, 

(Source: compendium of 
consumer law p. 810). 

LT, BG, RO 

In all the countries not 
there is no reason why The same is true in PL referred to in the other 
the consumer should not law. According to Article columns, the rule is 
be protected. 43 CC, a trader’s 

activities must be carried 
on ‘under his own name’. 
It seems that this is a 
narrower definition than 
that laid down by Article 
2 of Directive 85/577. 

But note that these 
rights are more focused 
on whether the 
intermediary is a trader 
or not. 

The existence of a B2C 
contract does not 
depend on whether the 
intermediary, who is 
transparent, is classified 
as a trader. The contract 
is entered into between 
the consumer and the 
intermediary’s agent. 
Therefore, the fact that 
the intermediary is not 
classified as a trader 
does not imply that the 
consumer will not be 
protected in his relations 
with the intermediary’s 
principal. It is therefore 
not certain that these 
rights really provide less 
protection to the 
consumer here. 

deduced from the rules 
of the agency mandate. 

Does a contract In DK, IT and PT, for 
entered into between timeshare contracts, if 
two individuals but the seller is not a trader, 
negotiated by a trader but the contract is 
qualify for consumer entered into on behalf of 
protection as in a the seller by a trader, 
B2C contract? then the contract is also 

The CESL does not say 
anything about this, but 

subject to the consumer 
protection law. 

the issue arises for In FR, it has been 
individual contracts and accepted that consumer 
not so much, in fact, for law applied to protect 
sales contracts, except consumers from unfair 
for property sales. terms in model contracts 

In any event, a property 
sale between two private 
individuals, negotiated 
by a trader, is a C2C 
contract in the absence 
of any specification to 
the contrary by the 

proposed by an 
association, an 
intermediary, even when 
the association was not a 
party to the contract 
with the consumer, the 
said contract having 
been entered into 
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The functioning of the CESL within the framework of the Rome I Regulation 

CESL. between two private 
individuals(74). 

Legal persons 
governed by private 
law and by public 
law? 

The CESL seems to 
include this by referring, 
very broadly, to any 
natural or legal person, 
without restriction. 

Is the consumer 
protected if the seller 
carries on his activity 
unlawfully? 

The CESL does not say 
anything about this. 

In FR, loans entered into 
by consumers with 
unauthorised banks are 
not invalid for 
consumers. 

Unlawful activity by the 
trader should not have 
an adverse effect on 
consumers. 

Ultimately, the demarcation of the concept of ‘trader’ does not really pose any 
problems, and does not require any change to the provisions of the CESL, which are 
very clear. If one wished to be even more precise, it would be possible to add: 

 legal persons governed by private or public law 
 profit-making or non-profit-making aim 
 acting personally or through a representative 

However, these clarifications do not seem necessary to us, since they can be inferred 
either from the general definition of ‘trader’ in the CESL, or from the concept of agency. 

In any event, the CESL is here slightly more protective than the States that define a 
trader as necessarily having a profit-making aim, which leaves consumers entering 
into contracts with non-profit-making legal persons without protection. 

2.1.3. Invalidity of the contract 

The provisions of the CESL on invalidity do not relate solely to consumers. We will 
examine them, however, because a consumer can rely upon them to have a contract 
declared invalid. We will restrict our examinations to invalidity based on lack of 
consent, mistake, fraud and abuse of weakness, which are the cases most frequently 
raised by consumers. 

2.1.3.1. Mistake 

In Article 48 of the Annex I to the regulation, the CESL stipulates: 

‘A party may avoid a contract for mistake of fact or law existing when 
the contract was concluded if: 

74 Cass. 1ère civ. 3 February 2011, appeal No 08-14402 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

(a) the party, but for the mistake, would not have concluded the 
contract or would have done so only on fundamentally different 
contract terms and the other party knew or could be expected to have 
known this; and  

(b) the other party: i) caused the mistake; (ii) caused the contract to 
be concluded in mistake by failing to comply with any pre-contractual 
information duty under Chapter 2, Sections 1 to 4; (iii) knew or could 
be expected to have known of the mistake and caused the contract to 
be concluded in mistake by not pointing out the relevant information, 
provided that good faith and fair dealing would have required a party 
aware of the mistake to point it out; or (iv) made the same mistake.  

A party may not avoid a contract for mistake if the risk of the mistake 
was assumed, or in the circumstances should be borne, by that party. 

An inaccuracy in the expression or transmission of a statement is 
treated as a mistake of the person who made or sent the statement. ’ 

This article sets out to define the principles establishing a fair balance between the 
voluntary nature of the contract and the protection of reasonable confidence by the 
other party. 

Comparative table 3: CESL - national laws on nullity on the ground of mistake 

CESL National law less 
protective than CESL 

National law just as 
protective as CESL 

National law more 
protective than CESL 

Mistake of law or Mistakes of law are not Some Member States 
mistake of fact? covered in PL. (EE, HU, NL, UK (in 

The CESL includes 
mistakes of law and 
mistakes of fact; 

respect of Scottish law) 
have systems similar to 
Article 48 of the CESL. 

Some Member States 
also recognise mistakes 
of law: BE, ES, HU, IT 
(in certain cases), NL, 
PT, RO. 

Decisive mistake? ES: the law restricts In most Member States, In one Member State 
Substantive mistake? nullity to cases where the mistake must be of a (SE), there may be 

The CESL requires the 
mistake to be decisive 
but does not require it to 
relate to the substance 
of the contract. 

the mistake is 
substantive and cannot 
be avoided through 
ordinary diligence. 

In FR, or BE, the mistake 
must relate to the 
substance of the 
contract to be grounds 
for nullity of the contract 
(75). 

certain level of 
significance, and simple 
mistakes relating to the 
statement of reasons are 
excluded: BE, DE, EE, 
ES, IT, FR, HU, PL, PT, 
RO. 

nullity on the grounds of 
mistake in the statement 
of reasons, provided that 
good faith and fairness 
require the contract to 
be deemed null. 

75 The Court of Cassation is in effect laying down a principle that ‘it is for the buyer, taking his mistake as 
the starting point, to establish that the qualities he did not find in the object bought were important for him’. 
It therefore considers that nullity has been justifiably ruled out where the buyer ‘had not proved that the 
genuineness of the canvas is an important quality’ (Cass. 1re civ., 26 January 1972 : JCP G 1972, II, 17065; 
D. 1972, p. 517. – See Cass. Com., 20 October 1970: JCP G 1971, II, 16916, note by J. Ghestin; Gaz. Pal. 
1971, 1, p. 27). It is also necessary for the expectation of the person relying on the mistake not to have 
been a surprise for the other contracting party, i.e. for the quality sought to have formed part of the scope 
of the contract. 
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The functioning of the CESL within the framework of the Rome I Regulation 

Knowledge of the In several Member 
mistake by the other States, a contract may 
party? be avoided by the victim 

In the CESL, it is 
necessary for the other 
party to know that his 
fellow contracting party 

of a mistake irrespective 
of the other party’s 
knowledge of the 
mistake: BE, DE, FR, PT. 

is making a mistake, or 
that he should have 
known it. 

Excusable mistake, or In some Member States 
also inexcusable (BE, FR) an inexcusable 
mistake? or wilful mistake may 

The CESL does not 
expressly stipulate that 

not give rise to nullity of 
the contract. 

only an excusable 
mistake could give rise 
to nullity. 

Mistake caused by the In BE, a contract may 
other party? also be avoided by the 

In the CESL, a mistake 
makes it possible to 
avoid the contract, 
including when it was 

victim of the mistake 
irrespective of the fact 
that the other party 
caused the mistake. 

caused by the other 
party 

However, the 4 
conditions in Article 48 b 
are not cumulative. 
Therefore, the contract 
may also be avoided on 
the grounds of mistake 
irrespective of the fact 
that the other party 
caused the mistake. 

Mistake common to In UK, a contract may In DE, there are no 
both parties? only be avoided on the express provisions 

In the CESL, a mistake 
makes it possible to 
avoid the contract when 
it has been common to 
both parties. 

grounds of mistake if it 
was common to both 
parties, and this instance 
of nullity only applies 
when the mistake relates 
to the aim of the 
contract, or makes the 

stating that the mistake 
should be common to 
both parties. 

In FR, it is not important 
whether the mistake was 
made unilaterally by just 

contract impossible (but 
if the mistake was 
caused by wrong 
statements by the other 
party, it will be possible 
to avoid the contract on 
the grounds of false 
statement). 

In some Member States, 
there are no express 
provisions on the need 
for the mistake to be 
common: ES, PL. 

one party or common to 
the two contracting 
parties. 

Risk of mistake borne 
by one party? 

The CESL stipulates that 
a party may not avoid a 
contract for mistake if 
the risk of the mistake 

Several Member States 
rule out avoidance of the 
contract if the risk of the 
mistake should have 
been borne by the party 
invoking the mistake: 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

was assumed, or in the  
circumstances should be 
borne, by that party. 

DE, EE, ES, FR, NL, RO. 

Inaccuracy in the 
expression or 
transmission of a 
statement? 

In the CESL, an 
inaccuracy in the 
expression or 
transmission of a 
statement is treated as a 
mistake of the person 
who made or sent the 
statement. 

An inaccuracy in 
transmission is not taken 
into account in 
evaluating the mistake: 
IT 

In several Member 
States (BE, DE, FR, PT) 
inaccuracy in 
communication is 
treated as a mistake. EE 
requires that the other 
party should know of the 
mistake. 

There are slight differences between the law on mistake in the CESL and that of the 
Member States, but the CESL seems to be more protective than or just as protective 
as national laws in the majority of scenarios. 

2.1.3.2. Fraud 

With regard to fraud, in Article 49 of Annex I the CESL stipulates: 

‘A party may avoid a contract if the other party has induced the 
conclusion of the contract by fraudulent misrepresentation, whether 
by words or conduct, or fraudulent non-disclosure of any information 
which good faith and fair dealing, or any pre-contractual information 
duty, required that party to disclose.  

Misrepresentation is fraudulent if it is made with knowledge or belief 
that the representation is false, or recklessly as to whether it is true 
or false, and is intended to induce the recipient to make a mistake. 
Non-disclosure is fraudulent if it is intended to induce the person 
from whom the information is withheld to make a mistake. 

In determining whether good faith and fair dealing require a party to 
disclose particular information, regard should be had to all the 
circumstances, including:  

(a) whether the party had special expertise;  

(b) the cost to the party of acquiring the relevant information; 

(c) the ease with which the other party could have acquired the 
information by other means; 

(d) the nature of the information; 

(e) the apparent importance of the information to the other party; 
and 

(f) in contracts between traders good commercial practice in the 
situation concerned.’ 
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The functioning of the CESL within the framework of the Rome I Regulation 

Comparative table 4: CESL - national laws on fraud 

CESL National law less 
protective than CESL 

National law just as 
protective as CESL 

National law more 
protective than CESL 

Fraud inducing the In cases of fraud, many 
other party to Member States allow 
conclude the contract avoidance of the 
[Dol principal]/ fraud contract: DE, EE, ES, HU, 
affecting the contract IT, NL, PL, PT, RO, SE, 
terms [dol incident] ? UK. 

The CESL does not seem In all cases, the fraud 
to distinguish between must be deliberate. 
the two types of frayd. 
All fraud seems to be 
taken into account, 
because the text does 
not say ‘has induced him 
to conclude’. It says:  

The victim of the fraud is 
entitled to avoid the 
contract even if the fraud 
was not that important, 
and in other systems 
would be classified as dol 

‘A party may avoid a incident: DE, EE, NL, UK. 
contract if the other 
party has induced the -
conclusion of the contract 
by fraudulent 
misrepresentation, 
whether by words or 
conduct, …  

Misrepresentation is 
fraudulent if it is made 
with knowledge or belief 
that the representation is 
false, or recklessly as to 
whether it is true or 
false, and is intended to 
induce the recipient to 
make a mistake.’ 

This wording shows, in 
any event, that the fraud 
must be deliberate. 

Fraud by non- In the UK fraud by non- Most Member States 
disclosure (by disclosure or fraud by consider that there is 
silence)? silence is only recognised fraud in cases of non

‘A party may avoid a 
contract if the other 
party has induced the 
conclusion of the contract 
by fraudulent non
disclosure of any 
information which good 
faith and fair dealing, or 
any pre-contractual 
information duty, 
required that party to 

if there was a duty of 
disclosure, and this is 
recognised only in a 
limited number of 
circumstances (such as in 
insurance contracts 
cases) or when the 
parties are in a 
relationship of confidence 
(B2C relations). 

disclosure of information 
by the other contracting 
party, if the party that 
was fraudulently silent 
had an obligation to 
disclose information, and 
has deliberately 
concealed this 
information: BE, DE, EE, 
ES, FR, HU, IT, NL, PL, 
PT, RO, SE.  

disclose. Sometimes this is 

Non-disclosure is 
fraudulent if it is 

explicitly stated in the 
law (EE, NL, RO), but 

76 However, the wording still remains: Article 1270 of the Spanish civil code: ‘ - In order for fraud to result
 
in the nullity of contracts, it must be serious, and must not have been committed by both contracting 

parties.
 
Incidental fraud shall oblige the person who has committed it to pay damages.’
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intended to induce the mostly it has been 
person from whom the developed by case law. 
information is withheld to 
make a mistake …  

Fraud by the other Many countries also 
party and not by a consider that fraud by a 
third party? third party does not 

The CESL only covers 
fraud if it is carried out 
by the other party. 

result in the contract 
being avoided, if the third 
party is independent of 
the contracting party, 

It must be deduced that and the latter was not 
fraud by a third party will aware of and could not 
only be taken into have been expected to be 
account if the third party aware of the third party’s 
is dependent upon a 
party to the contract (for 

manoeuvres (BE, DH, 
UK, EE, FR (77 ),DE, GR, 

example, he is his SK, LU).  
representative or 
employee) or if the 
contracting party is 
aware of the fraud by the 
third party and thus 
becomes his abettor. 

All Member States 
recognised that action by 
a third party who is the 
contracting party’s 
employee or 
representative is identical 

Any other scenario to action by the employer 
involving fraud by a third or principal. Fraud by 
party will not be taken such a third party would 
into account.  therefore be viewed as 

fraud by the contracting 
party (AT CC para 
1313(a); IT, CC Article 
1390; EE GPCCA paras 
132-133; UK; BE (78); DE 
BGB, para 123 No 23 (for 
cases of fraud). (CZ law 
allows an exception when 
the principal is in good 
faith. CZ law in such a 
case takes into account 
his ignorance of certain 
circumstances (79)). 

If the third party is 
independent of the 
contracting party, the 
contract may only be 
avoided for fraud by this 
third party if the 
contracting party knew of 
it (thus becoming his 
abettor) (FR, SI, SE, CZ). 

With regard to fraud, the CESL seems more protective than or just as protective as the 
laws of Member States. It is very important for consumer contracts, where the duty to 
provide information is so well-developed, that the CESL should cover fraud by non
disclosure. 

77 Even in a unilateral contract such as a guarantee, fraud by a third party (particularly fraud by the debtor) 

may not be invoked, contrary to what seems to be stated in DCFR Vol. 1 p. 539
 
78 Cass. 9 November 1987, Pas. belge 1988, 298;
 
79 See DCFR Vol. 1 p. 539
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The functioning of the CESL within the framework of the Rome I Regulation 

However, failure to comply with a duty to provide information is sometimes sanctioned 
in itself by avoidance of the contract (without any need to make use of the concept of 
fraud or mistake) and the court must be able to raise avoidance in such a case on its 
own initiative, even if its national law does not give it this power (80). Avoidance of a 
contract for failure to comply with a duty to provide information (irrespective of a 
defect in consent) is, however, not generally used, because it is not necessarily 
appropriate. For example, in relation to lack of provision of information on the 
consumer’s right of withdrawal, the sanction has, to date, been left to Member States, 
and some of them, like Spain, have chosen relative nullity (81). However, this sanction 
was perhaps not appropriate, in so far as it could lead the court to automatically 
impose nullity on a consumer who would have had no desire at all to withdraw from 
the contract if he had been properly informed. Article 10 of the recent Directive 
2011/83/EU of 25 October 2011 on consumer rights (which corresponds to Article 42(2) 
of the CESL) currently gives another sanction: Omission of information on the right of 
withdrawal results in the said right expiring 12 months from the end of the initial 
withdrawal period, of which the consumer was not informed. 

2.1.3.3. Abuse of weakness or unfair exploitation  

Article 51 of the CESL, entitled ‘Unfair exploitation’, states: 

‘A party may avoid a contract if, at the time of the conclusion of the 
contract: 

a) that party was dependent on, or had a relationship of trust with, 
the other party, was in economic distress or had urgent needs, was 
improvident, ignorant, or inexperienced; and  

b) the other party knew or could be expected to have known this and, 
in the light of the circumstances and purpose of the contract, 
exploited the first party’s situation by taking an excessive benefit or 
unfair advantage.’ 

This article adopts the principle that a contract which gives one party an excessive 
advantage, because it results from the unfair exploitation by the other party of his 

80 See CJEU 17 December 2009 Eva Martin Martin (EMM v EDP Editores SL), Case C-227/08: 
Under Article 4 of Law 26/1991, the consumer was required to seek annulment of the contract where, upon 
its conclusion, the requirement to inform the consumer of his right of cancellation has not been met. 
The Court of Justice responded to a request for a preliminary ruling: 
‘Article 4 of Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 
contracts negotiated away from business premises does not preclude a national court from declaring, of 
its own motion, that a contract falling within the scope of that directive is void on the ground 
that the consumer was not informed of his right of cancellation, even though the consumer at no 
stage pleaded that the contract was void before the competent national courts.’ 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=76983&pageIndex=0&doclang=EN&mode 
=lst&dir=&occ=first&part=1&cid=6034615 

81 In her conclusions under the Eva Martin judgment cited above (see previous footnote), Advocate General 
Vérica Trstenjak stated that Spain is one of the Member States which distinguish between ‘absolute nullity’ 
and ‘relativy nullity’ (like Belgium and France), whereas others differentiate between ‘nullity’ and ‘voidability’ 
(Austria, Germany, the Netherlands and Slovenia). However, she believes that these two distinctions are 
sont conceptually comparable. (See her conclusions, paragraph 55: 
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5880da00410ba44b1b012eca6 
af113351.e34KaxiLc3eQc40LaxqMbN4Oa3uLe0?text=&docid=72569&pageIndex=0&doclang=EN&mode=lst& 
dir=&occ=first&part=1&cid=317108) 

51
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Conditions? 

The CESL in fact sets 
three conditions: 

a condition relating to 
the person’s weakness 

This weakness is the 
result of: 

- a state of dependency 
on the other party 

- or a relationship of trust 
with the other party, -a 
state of economic 
distress or urgent need 

improvidence, 
ignorance or 
inexperience. 

This is a wide notion, 
which does not contain 
anything on incapacity 
(which is excluded from 
the scope of the CESL). 

a condition relating to 
the other party’s 
knowledge of this 
situation (subjective 
element of abuse of 
weakness) 

a condition relating to 
the lack of balance in 
the contract entered 
into (objective element 
of abuse of weakness) 

The other contracting 
party derives from this 
an excessive benefit or 
unfair advantage.’ 

This imbalance is not 
quantified. 
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contracting party’s weakness, may be avoided. Many legal systems refuse to uphold 
such contracts, but they set differing conditions.  

Comparative table 5: CESL - national laws on abuse of weakness (unfair 
exploitation) 

CESL National laws less 
protective than CESL 

National laws just as 
protective as CESL 

National laws more 
protective than CESL 

-

The less protective laws 
are, firstly, laws which 
quantify the injury 
required in order for the 
protection to come into 
play: 

In RO a contract can only 
be avoided for ‘unfair 
exploitation’ or abuse of 
weakness if the injury is 
over half of the value.  

In some Member States 
(DE, EE, HU, PL), a 
contract is void if it has 
been obtained by 
exploiting the other 
party’s predicament, 
inexperience, lack of 
sound judgement or 
considerable weakness of 
will. Here it is clearly the 
imbalance which is 
sanctioned by the 

In SI, a person who 
enters into a contract 
under economic or social 
pressure, on fairly 
disadvantageous terms, 
has a right of 
withdrawal. Only if the 
terms are even more 
disadvantageous is the 
contract deemed contrary 
to morality and voidable. 

If the injury does not  
exceed this threshold, 
only damages will be 
granted. 

contract becoming void.  

Some other Member 
States allow avoidance of 
a contract for unfair 

-

-

(Contracts with minors 
have a special 
arrangement).  

In some Member States  
(BE, ES) there is no 
general rule that a 
contract is voidable in the 
event of unfair 
exploitation. 

However, the laws of 
these Member States 
protect parties that are 
victims of this situation, 
either by deducting a 

exploitation when one 
party has taken 
advantage of the other’s 
vulnerability to obtain an 
unfair contract and to 
receive a performance 
much greater than the 
value of their own 
performance(FR (82 ), IT, 
NL, PT, SE). Here, what 
is sanctioned is the fact 
of profiting from 
vulnerability so that 
one party obtains an 
imbalanced contract. 

-

‘ 

qualified amount or a 
lesio aenormis, in a case 
where there is abuse of 
the law and where the 
terms of the contract are 
totally disproportionate 
(BE, ES in some regions  
and sometimes limited to 
property transactions, 
and with quantitative 
criteria) or involving 
minors or adults without 
capacity that are victims 
of imbalance (ES). 

Next, less protective 
laws are laws where 
the abuse of weakness 
or unfair exploitation 
does not clearly give 
rise to the avoidance 

Therefore, the 
exploitation of the other 
party’s vulnerability must 
have been carried out 
when the party benefiting 
from it was aware or 
ought to have been 
aware of that 
vulnerability (FR, NL, PT). 
It may be imagined that 
this is true also in IT and 
in SE, but it has not been 
possible to verify the 
information. 

82 France imposes a criminal penaly for the abuse of weakness, but case law may also annul the contract 
within the context of economic violence. 
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exists in some counties 
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The functioning of the CESL within the framework of the Rome I Regulation 

of the contract. 

In the UK the rules are 
less clear than in the 
CESL. 

They apply according to 
the doctrine only where 
there is a relationship of 
trust or if one party 
seeks to take advantage 
of the weakness of the 
other party (for example, 
resulting from a lack of 
education or poverty) in 
order to obtain a very 
unfair advantage 
(‘oppressive’ advantage) 
in the contract. The 
doctrine of ‘undue 
influence’ may also 
apply. 

It is perhaps in the way that abuse of weakness, or unfair exploitation, are addressed 
that there are more slight differences between the Member States. The CESL adopts a 
high level of protection on this issue. 

2.1.3.4. Implementation of nullity 

Comparative table 6: CESL - national laws on the implementation of nullity 

CESL National laws less 
protective than CESL 

National laws just as 
protective as CESL 

National laws more 
protective than CESL 

Legal proceedings or 
notice? 

Article 52 of the CESL 
provides for avoidance 
through notice: 

1. ‘Avoidance is effected 
by notice to the other 
party. 

Some Member States 
stipulate that legal 
proceedings are required 
(FR, EE (83), IT (84), GR, 
BE, LU, and probably also 
SL and SK, although this 
is disputed). 

A notice of avoidance is 
effective only if it is given 
within the following 
period after the avoiding 
party becomes aware of 
the relevant 
circumstances or 
becomes capable of 

83 Articles 1301, 1302 and following of the Spanish civil code 
84 Article 1418 of the Italian civil code, common law nullity) and Article 67-septies decies (distance contract 
relating to financial services) of the Italian consumer code: 
Nullity of the contract is envisaged in the scenario where the supplier hampers the exercise of the right of 
withdrawal or does not refund the amounts paid to him, or contravenes the provision of information 
obligations imposed on him prior to the signing of the contract 
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Confirmation 

Article 53: ‘Where the 
party who has the right 
to avoid a contract under 
this Chapter confirms it, 
expressly or impliedly, 
after becoming aware of 
the relevant 
circumstances, or 
becoming capable of 
acting freely, that party 
may no longer avoid the 
contract.’ 
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acting freely: (a) six 
months in case of 
mistake; and (b) one 
year in case of fraud, 
threats and unfair 
exploitation.’ 

In the UK and IE, the 
right to invoke avoidance 
may be lost, following an 
act, even if this is done 
when unaware of the 
ground for avoidance, 
but which might have 
reasonably made the 
other party think that the 
contract would not be 
voided. In this case there 
is estoppel. 

CZ law provides that the 
right to avoid the 
contract may be lost 
prior to the end of the 
prescription period, on 
the basis of the public 
morality clause. In 
addition, the party whose 
consent has been vitiated 
may ratify the contract. 

This provision is more or 
less the same as that of 
many Member States 
(FR, BE, LU, DE, IT (85) 
PT, ES, NL, EE) 

In HU the right of 
avoidance is removed if 
the person who could 
avoid the contract 
confirms the contract in 
writing or waives his 
right to have the contract 
avoided. 

Effects of avoidance In principle, in Finland,  
there is full avoidance, 

Partial avoidance is 
allowed by some Member 

Retroactivity (cf but case law has made it States (FR, BE, LU, DE, 
restitution for the CESL possible to identify cases NL, EE, GR, IT, PT, SI). It 
and the Member States: of partial avoidance. is more frequent on the 
below) 

In PL law the principle is 
basis of whether or not 
the clauses have a 

Full/partial avoidance total avoidance. decisive effect on the 
victim’s will (would the 
victim have concluded 

Article 54 the remainder of the 
contract without the 

« 2. Where a ground of invalid clauses?), than on 
avoidance affects only the basis of how 
certain contract terms, reasonable it would be to 
the effect of avoidance is uphold them. However, it 
limited to those terms is likely that usually 
unless it is unreasonable these two criteria, 
to uphold the remainder evaluated by the courts 
of the contract.’ at their sole discretion, 

will be combined.  

In the same way, in SI if 
the ground of avoidance 
only relates to a part of 
the legal act, only this 
part is invalid, unless it 
follows from the nature 
of the legal act or its 
content or the 
circumstances in which 
the act was done that 
this part may not be 

85 but confirmation is not recognised in cases of lesion or unfair terms accepted in dangerous situations 
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Damages following 
avoidance of the 
contract? 

(Article 55)  

CESL: Right to claim 
damages: 

*if a ground of avoidance 
exists, whether or not 
the contract is avoided 

*provided that the other 
party knew or could be 
expected to have known 
of the relevan 
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separated from the 
remainder of the content 
(CC para 41). 

In CZ, partial avoidance 
is also possible, if a part 
may be separated, 
account being taken of 
the will of the parties and 
the purpose of the 
contract. 

In HU, avoidance is only 
partial if the parties could 
have concluded the 
contract without the 
invalid part. 

In the event of fraud, In cases of mistake, In cases of unfair 
in the UK (England and many Member States exploitation, in PL, the 
Wales), even when there grant damages if one law gives priority to the 
was a duty of disclosure party caused the other adaptation of the 
and the duty was not party’s mistake (BE, DE, contract, by reducing the 
complied with, the victim EE, ES, FR, HU, PT). obligations of the victim 
cannot obtain damages. However, damages may 

be excluded if the other 
of the defect or 
increasing the obligations 

In some States, there is party did not know or of the other party.  
no provision for damages should not have known of 
for cases of unfair the mistake (EE). 
exploitation (UK, ES). In some Member States 

(BE, FR, IT, PL, RO), 
damages in this case 
(mistake) have an extra-
contractual basis.  

In cases of fraud, in 
most Member States the 
victim may claim 
damages (BE, DE, EE, 
ES, IT, FR, HU, NL, PL, 
PT, UK (in respect of 
Scottish law). These 
damages may be claimed 
in addition to avoidance 
in some Member States 
(BE, FR, IT, RO). In some 
Member States, they 
have an extra-contractual 
basis. 

In BE and FR, the victim 
of a dol incident can also 
claim damages. 

In cases of unfair 
exploitation, damages 
are granted in several 
Member States (BE, DE, 
EE, FR, HU, IT, PL, PT, 
RO, SE). 
They cover, in particular, 
negative interest (BE, 
DE, EE, HU, IT, PL, PT, 
RO). 

Curiously, on the implementation of avoidance, the measure that gives rise to disputes 
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is avoidance through notice, rather than following legal proceedings. This is a measure 
which is much more protective for the consumer because it is more flexible, giving the 
consumer the actual possibility of claiming avoidance without the worry of having to 
refer the matter to a court. It is then the trader who is responsible for bringing a legal 
action to court if he considers that notice of avoidance was misused. 

This inversion of the ‘burden of legal proceedings’ frightens many enterprises in the 
Member States which do not have avoidance through notice in their systems, whereas 
it is a measure that is very beneficial for consumers, and is likely to make the right 
more effective.  

In addition, in some countries, such as France, which formerly only used to have  
judicial annulment for non-performance, a move has recently been made to annulment 
that may now be effected by notice to the contracting party (86). That has in no way 
upset the balances. The same would probably hold true of this avoidance through 
notice. 

2.1.4. Protection of consumers from unfair terms 

If one wished to address the whole issue of unfair terms, it could be the subject of an 
entire briefing paper by itself. We will therefore deal with just a few chosen points, 
which seem essential to us. 

In so far as Directive 93/13 involves minimum harmonisation, we shall take as read 
the minimum threshold imposed by that directive, and shall pay more attention to 
what the States have laid down in addition to the directive. 

Although it is an essential element, the definition of ‘consumer’ will not be gone over 
again here since it has already been looked at above. 

Comparative table 7: CESL - national laws on unfair terms 

CESL National laws less 
protective than CESL 

National laws just as 
protective as CESL 

National laws more 
protective than CESL 

Effects of unfair Article 6(1) of Directive In FR, unfair clauses are An =characteristic of the 
contract terms 93/13, under which deemed not to be Scandinavian States 

Article 79 A 
unfair terms are deemed 
not to be included in the 

included in the contract 
(Article L 132-1 C. 

consists of 
administrative scrutiny 

« 1. A contract term contract, was transposed conso). The wording of of clauses by the 
which is supplied by one in Article 6(8) of the LT the CESL is more explicit consumer Ombudsman, 
party and which is unfair law on the protection of (the directive had whose brief in DK is to 
under Sections 2 and 3 consumer rights, but already been drafted in verify compliance with 
of this Chapter is not with a slight difference: the same terms), and the DK law on 
binding on the other LT law holds that the avoids the question commercial practices, in 
party. clause is deemed not to 

be included in the 
being asked of whether 
the consumer is bound, 

the interest of 
consumers (idem FI, 

2. Where the contract contract only after an only after an appeal to SE). 
can be maintained appeal by the the court (see the 
without the unfair consumer. Until the interpretation of Latvian 
contract term, the other appeal is brought, all the law above). 
contract terms remain 
binding.’ 

contractual clauses are 
valid and legal. In EE, they are 

automatically void and 
In RO, there is even a deemed not to be 

86 A contractor who unilaterally terminates the contract on the ground of wrongdoing by the other party does 
so at his own risk. If it were to prove that there was no wrongdoing on the part of the other party to the 
contract, the termination would be at the expense of the person who notified it. 
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requirement for the included in the contract 
consumer to personally (Article 83 TRLGDCU-
claim that the clause is Texto Refundido de la 
unfair, which runs Ley General para la 
counter to the case law Defensa de 
of the Court of Justice, Consumidores y 
which retains the judicial Usuarios). 
power to declare a 
clause unfair on its own 
initiative (judgments 
Océano Grupo ECJ 27 
June 2000, Cofidis ECJ 
21 November 2002 and 
Mostaza Claro ECJ 26 
October 2006). 

Exclusions from Many Member States Some Member States 
unfairness test: agree that unfair terms apply protection from 

Exclusion of the 
contract subject 
matter and the 
appropriateness of 
the price - Article 80 

relate neither to the 
definition of the subject 
matter of the contract 
nor the price (those 
which are not in the list 
in the next column). The 

unfair terms to the 
definition of the main 
subject matter of the 
contract and the 
appropriateness of the 
price and the 

ECJ has held that several 
provisions did not 

remuneration (AT, LT, 
LU, DK, GR, RO, SI, ES, 

« 2. Section 2 does not comply with Directive SE)
apply to the definition 93/13 (ECR 2001, I-
of the main subject 2541). For this reason a 
matter of the clarification was added 
contract, or to the to the NL code, stating 
appropriateness of that the assessment of 
the price to be paid in the unfair nature of 
so far as the trader has terms should not relate 
complied with the duty to the main subject 
of transparency set out matter of the contract 
in Article 82. provided that these 

3. Section 3 does not 
apply to the definition of 
the main subject matter 
of the contract or to the 
appropriateness of the 
price to be paid.’ 

terms are in plain 
intelligible language. An 
additional provision has 
been added to the code 
to ensure that in the 
event of doubt over the 
meaning of a term, the 
most favourable 
interpretation for the 
consumer should prevail. 

Duty of transparency The principle of DE:  unclear terms are Some Member States, 
in contract terms not transparency set out in void, since the 2002 on the other hand, have 
individually Article 5(1) of Directive reform. laid down a check on the 
negotiated 93/13 has not been 

expressly transposed in 
CZ, ES, GR, HU, LU, SK. 
Thus, it is not certain 

incorporation of a term 
in the contract. Under 
certain circumstances 
this may make a 

Article 82 A that the directive is fully consumer’s situation 
‘Where a trader supplies complied with (87) more advantageous (e.g. 
contract terms which by putting in place a 
have not been duty to draw the 
individually negotiated consumer’s attention to 
with the consumer within the terms. or a duty to 
the meaning of Article 7, provide a written 
it has a duty to ensure 
that they are drafted 

document mentioning 
the terms ) (88): AU, IE 

and communicated in 

87 See compendium of consumer law, p. 387. 
88 compendium p. 388 
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plain, intelligible 
language.’ 

Only terms which have Some Member States 
not been individually apply consumer 
negotiated may be protection against unfair 
checked (EE, DE ( 89 ), terms even to terms 
UK, IE, GR, IT, ES, CY, which have been 
LV, NL, PL, RO, SK) individually negotiated 

(BE (90), FR, MT, DK, FI, 
SE, LU, CZ, SI, BG, LT). 

Some law systems, 
however, make a 
distinction between the 
two. For example, in BG 
law, according to Article 
146(1) of the law on the 
protection of consumers, 
which transposes Article 
6(1) of Directive 93/13, 
terms which have not 
been individually 
negotiated are 
automatically void. On 
the other hand, terms 
which have been 
individually negotiated 
are sanctioned solely by 
the common law of 
contracts (which means 
that they are only void if 
the consumer’s consent 
was vitiated). 

Definition of 'unfair Many States include the Some Member States 
term' criterion of good faith refer directly to 

Role of good faith 
(taken over here by the  
CESL) (BG, CY, CZ, HU, 

‘significant imbalance’ 
without mentioning the 

Article 8 A IE, IT, ES, UK, PT , RO, 
SI, DE, LT, MT, PL). 

additional criterion of 
‘good faith’. This helps to 

« 1. In a contract 
between a trader and a 
consume, a contractual 
term ... 

In DE, under para. 
307(1) of the CC, 
standardised contractual 
terms are not valid if 

diminish the burden of 
proof on consumers (BE, 
DK, GR, LV, LU, SK, NL, 
SE, AT, FR). 

is unfair for the purposes they ‘place the other In AT, the good faith 
of this section when it contracting party in an requirement is not 
causes excessively unfavourable mentioned and Article 

a significant imbalance 
in the parties' rights and 
obligations arising under 
the contract, to the 
detriment of the 

situation, in breach of 
the principles of good 
faith.’ 

In LT, ‘a contractual 
term … should be 

879 of the CC focuses 
instead on verifying 
whether the term 
significantly 
disadvantages the other  

consumer and in considered to be unfair contracting party, taking 
breach of the principle if, to the detriment of into account all the 
of good faith and the consumer and 

contrary to the 
circumstances of the 

89 Iin Germany, ‘terms which have been individually negotiated’ are excluded from control, but this is 
mitigated by a very strict definition of the concept in question. The BGH has held that a term is regarded as 
having been individually negotiated only where the client has fully understood the content of the contract 
and its legal consequences: Ruling of BGH of 19 May 2005, NJW 2005, 2543 
90 The Belgian law on the liberal professions has chosen a middle way. Relative nullity applies to unfair 
contractual terms appearing in Annex 1 to the directive, even where they have been individually negotiated 
(Article 7(4) of the LPL). 
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fairness.’ requirement of good case. 
faith, it causes a  
significant imbalance in 
the parties’ rights and 
obligations arising under 
the contract.’ 

Although the concept of 
good faith constitutes a 
general principle of 
interpretation in FR 
(Article 1134(3) of the 

In PL, Article 
385/1(1)(1) of the CC 
stipulates that 
contractual terms are 
not binding on the 
consumer if they shape 
his rights and obligations 
in a way that is contrary 
to good faith, specifically 
adversely affecting (in a 
way that is described as 
disproportionate) his 
interests (terms known 
as ‘prohibited 
contractual terms’). 

CC), FR law does not set 
a condition of good faith 
with regard to the 
control of unfair 
contractual terms. 

For MT, the system is 
alternative. Articles 44
45 of the consumer law 
control terms, either if 
there is a ‘significant 
imbalance in the parties’ 
rights and obligations 
arising under the 
contract, to the 
detriment of the 

SK does not mention 
good faith, but refers to 
morality. 

consumer’ (Article 
45(1)(a)), or if it ‘is 
incompatible with the 
requirement of good 
faith’ (Article 45(1)(d)), 
or if ‘it is the cause of 
performance which is 
unduly unfavourable for 
the consumeer; (Article 
45(1)(b)); or ‘makes 
performance of the 
contract very different 
from what the consumer 
might reasonably expect’ 
(Article 45(1)(c)). 

Some States have other 
provisions to protect the 
consumer from unfair 
terms, in addition to 
the transposition of 
Directive 93/13: for 
example, in DK, a 
general provision, added 
to Article 36 of the law 
on the formation of 
contracts in 1975, offers 
consumers the possibility 
of fully or partially 
ignoring an agreement 
that is ‘unreasonable or 
contrary to the principles 
of fair conduct’. The 
‘sound marketing 
methods’ laid down since 
1975 in Article 1 of the 
first law on commercial 
practices constitute 
another means of 
protection and have 
been conceived as 
preventative control 
rules for unfair terms. 

Principle of a Some States which had Some States which had Some Member States (in 
blacklist: Contract only transposed made a list of terms that particular PL, PT and ES) 
terms which are Directive 93/13 on this are always unfair had a have a Register of 
always unfair point without providing 

more protection to the 
higher level of protection 
than Directive 93/13, 

Standardised Terms, the 
aim of which is to 
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Article 84 A consumer did not have which only included a list increase consumer 

‘A contract term is 
always unfair for the 
purposes of this Section 
if its object or effect is 
to ...:’ 

Principle of a grey list: 
Terms presumed to be 
unfair 

Article 85: 

such a list of terms. 

In CZ, IE, PL, SK and the 
UK there is only an 
indicative list of terms. 
In certain circumstances, 
however, other 
provisions (such as the 
1977 LCCA in the UK) 
may make certain terms 
unfair per se. 

of terms that could be 
unfair (AT, BE, BG, CZ, 
GR, LT, LU, MT, ES 
(several lists), RO, SI. 

Some States made a 
blacklist and a grey list 
(DE, HU, IT, NL, PT). 

However, since the CESL 
also has such a list, it is 
more protective than the 

protection by making 
public the terms and 
judicial decisions in the 
realm of unfair terms. 
The register has certain 
effects in respect of 
notaries, public officers 
and judges. 

‘A contract term is In FR, the Annex is a directive. 
presumed to be unfair 
for the purposes of this 
Section if its object or 
effect is to ...:’ 

grey list because the 
court is not bound by it. 
Since the LME law of 4 
August 2008, it is for the 
trader to prove that a 
term appearing in the 
list is not unfair. There is 
no blacklist. 

Thus, it was possible to 
note that in some 
Member States such as 
BE, ES, MT, PT and ES, 
the blacklist of 
systematically unfair 
terms contained more 
terms than the Annex to 
Directive 93/13 (which is 
not even a blacklist). 

Selected terms from (Annex 1b to Directive  The following States 
the CESL’s blacklist: 93/13) have included this term 

Term whose object or 
effect is to: 

The following States 
have included this term 

in the blacklist, like the 
CESL: 

‘(b) exclude or limit 
the liability of the 
trader for any loss or 

in a grey list, which is 
less protective of the 
consumer: 

AT, BE, BG, CZ, EE, EL, 
DE, IT, LV, LT, LU, MT, 
NL, RO, ES, SL, UK 

damage to the consumer CY, FR, HU, IE, NL, PL, 
caused deliberately or SK 
as a result of gross 
negligence;’ (Article 
84) 

The following States 
have not transposed the 
directive’s annex, and so 
this term does not 
appear in any list, 
whether black or grey: 

DK, FI, PT, SE 

Selected terms from (Annex 1n to Directive The following States 
the CESL’s blacklist: 93/13) have included this term 

Term whose object or 
effect is to: 

The following States 
have included this term 

in the blacklist, like the 
CESL: 

‘(c) limit the trader's 
obligation to be bound 
by commitments 

in a grey list, which is 
less protective of the 
consumer: 

AT, BE, BG, EE, CZ, 

DE , EL, HU, LV, LT, LU, 
MT, ES, SL 

undertaken by its CY, FR, IE, IT, NL, PL, 
authorised agents or PT, SK, UK 
make its commitments 
subject to compliance 
with a particular 
condition the fulfilment 
of which depends 
exclusively on the 
trader;’ (Article 84) 

The following States 
have not transposed the 
directive’s annex, and so 
this term does not 
appear in any list, 
whether black or grey: 

DK, FI, RO, SE 

Selected terms from 
the CESL’s blacklist: 

Term whose object or 
effect is to: 

‘(d) ‘exclude or hinder 
the consumer's right 
to take legal action or 

(Annex 1q to Directive  
93/13) 

The following States 
have included this term 
in a grey list, which is 
less protective of the 
consumer: CY, FR, IE, 

The following States 
have included this term 
in the blacklist, like the 
CESL: AT , BE , BG, CZ, 
EE, DE, EL, HU, LV, LT, 
LU, MT, NL, PT, RO, ES, 
SL 
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(Annex 1m to Directive 
93/13) 

The following States 
have included this term 
in a grey list, which is 
less protective of the 
consumer, and which 
does not expressly refer 
to digital content: 

CY, FR, IE, IT, PL, SK, 
UK 

The following States 
have not transposed the 
directive’s annex, and so 
this term does not 
appear in any list, 
whether black or grey: 
DK, FI, DE, LV, SE 

 

The following States 
have included this term 
in the blacklist, like the 
CESL (without expressly 
referring to digital 
content): 

AT, BE, BG, CZ, EE, EL, 
HU, LT, LU, MT , NL, PT, 
RO, ES, SL 

 

 

Selected terms from 
the CESL’s grey list: 

Term whose object or 
effect is to: 

‘(d) permit a trader to 
keep money paid by 
the consumer if the 
latter decides not to 
conclude the contract, or 
perform  

obligations under it, 
without providing for the 
consumer to receive 
compensation of an 
equivalent amount from 
the trader in the reverse 
situation;’ (Article 85) 
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exercise any other legal IT, PL, SK, UK 
remedy, particularly by 
requiring the consumer 
to take disputes 
exclusively to an 
arbitration system not 
foreseen generally in 
legal provisions that 
apply to contracts 

The following States 
have not transposed the 
directive’s annex, and so 
this term does not 
appear in any list, 
whether black or grey: 
DK, FI, SE 

between a trader and a 
consumer;’ (Article 84) 

Selected terms from 
the CESL’s blacklist: 

Term whose object or 
effect is to: 

‘(f) give the trader the 
exclusive right to 
determine whether 
the goods, digital 

content or related 
services supplied are 
in conformity with the 
contract or gives the 
trader the exclusive right 
to interpret any contract 
term;’ (Article 84) 

Some States have not (Annex 1d to Directive  Some States have 
transposed the 93/13) included this term in a 
directive’s annex, and so 
this term does not 
appear in any list, 
whether black or grey: 
DK, EL, FI, PT, SL, SE 

Some States have 
included this term in a 
grey list, which protects 
the consumer like the 
CESL: CY, FR, DE, HU, 
IE, IT, NL, PL, SK, UK 

blacklist, which protects 
the consumer slightly 
more: AT, BE, BG, CZ, 
EE, DE, LV, LT, LU, MT, 
RO, ES 

Selected terms from Some States have not (Annex 1f to Directive  Some States have 
the CESL’s grey list: transposed the 93/13) included this term in a 

Term whose object or 
effect is to: 

‘(f) entitle a trader to 
withdraw from or 
terminate the contract 
within the meaning of 

directive’s annex, and so 
this term does not 
appear in any list, 
whether black or grey: 
DK, FI, MT, SE 

Some States have 
included this term in a 
grey list, which protects 
the consumer like the 
CESL: CY, FR, DE, IE, IT, 
NL, PL , PT, SK, UK 

blacklist, which protects 
the consumer slightly 
more: 

AT, BE, BG, CZ, EE, EL, 
DE, HU, LV, LT, LU, RO, 
ES, SL 

Article 8 on a 
discretionary basis 
without giving the same 
right to the consumer, or 
entitle a trader to keep 
money paid for related 
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services 

not yet supplied in the 
case where the trader 
withdraws from or 
terminates the contract;’ 
(Article 85) 

Of course, a more comprehensive conclusion on the level of protection of the 
consumer from unfair terms would require a comparison of all the terms found in these 
lists, but this cannot be done within the restricted framework of this briefing paper 
(however, see below the comparison for some ‘selected terms’). 

Finally, there are many differences between the CESL and certain national laws, which 
are more protective, and others, which are less protective. 

The CESL appears slightly less protective, for example: 

- than Member States which apply legislation on unfair terms to terms which have 
been individually negotiated; 

- than Member States which apply protection from unfair terms to the definition of the 
main subject matter of the contract and the appropriateness of the price and the 
remuneration; 

- than Member States which have placed in their blacklist unfair terms classified by the 
CESL in its grey list (or possibly terms not classified by the CESL; this is something 
which we have not seen, but which we cannot rule out). 

The CESL appears more protective than some Member States: 

- in stating that unfair terms are not binding on consumers (which dispenses with the 
need to have recourse to the courts); 

- as compared with Member States which have placed in their grey list unfair terms 
classified by the CESL in its blacklist, or as compared with Member States which have 
not made lists, whereas the CESL includes a blacklist and a grey list of unfair terms. 

We should, however, qualify the cases where the CESL is slightly less protective: 

	 On the one hand, in B2C relations, there are so many terms that are not 
negotiated that protection must mainly relate to these terms. On the other 
hand, the same argument could imply that there would not be a large amount 
of work to be done in order to include the control of individually negotiated 
terms in B2C relations within the CESL, in so far as this would not concern 
many scenarios. In other words, it seems to us that the issue of unfair terms in 
individually negotiated B2C contracts does not justify any blockage from either 
side. It will only concern marginal cases, because consumers rarely negotiate 
the contract with the trader individually. 

	 In addition, it is not certain that in practical terms the reference to good faith 
(as in the CESL and in certain national laws), or the absence of a reference to 
good faith in other national laws, really changes anything in the actual 
protection of consumers, even though, formally, it constitutes an additional 
condition, or one condition less to be proved by the consumer. The same terms 
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The functioning of the CESL within the framework of the Rome I Regulation 

will usually be considered to be unfair in the Member States, irrespective of 
whether there is a reference to good faith. 

	 There are still the differences between the lists. While this difference cannot be 
disregarded, we should nonetheless note that the States considered to be 
highly protective of consumers do not necessarily have identical lists. There 
may thus be a high level of consumer protection without the blacklists or grey 
lists corresponding exactly. Further, the terms which do not appear in any list 
are not by virtue of that fact automatically valid. If they do not appear in a 
blacklist, they may appear in a grey list. If they do not appear in any list, the 
court may still declare them to be unfair. 

Finally, we think that it would be better to focus efforts on terms for implementing 
consumer rights. There should be no obstacle standing in the way of such 
implementation. 

It is remarkable to note that businesses quite happily accept significant rights for 
consumers, but take action as soon as the question arises of strengthening their 
options to effectively implement consumer law (group action, avoidance through notice 
for countries which do not yet possess such a route). However, having increasing 
numbers of rights is useless if they are not effective. That is why we think that 
contractual obstacles to the implementation of consumer rights (concerning the 
right to take legal action, informal modes of termination, avoidance, 
withdrawal, and compensation for the benefit of consumers; proof by the 
consumer; prescription, etc.), should appear in the blacklist, or at least in a grey 
list. That is the approach taken by the CESL (see Articles 84 (d), (e), (h) and (i) and 
85 (a), (b), (c) and (q)). 

2.1.5. The seller’s obligations 

The foundations of the existing law with regard to the parties’ obligations and 
remedies in the case of a sale to a consumer were laid by Directive 1999/44 on certain 
aspects of the sale of consumer goods and associated guarantees. The CESL takes 
over this existing law and further improves consumer protection. However, since 
Directive 99/44 is a minimum harmonisation provision, it is not out of question that 
the CESL may, on certain points, remain below the level of protection granted by one 
or more Member State(s) which have used the option to maintain or adopt rules which 
are more protective of consumers than the directive. 

Among the seller’s obligations, the guarantee of conformity is at the heart of the issue 
of consumer protection. 

Comparative table 8: CESL - national laws on the seller’s obligations 
(guarantee of conformity) 

CESL National law less 
protective than CESL 

National law just as 
protective as CESL 

National law more 
protective than CESL 

What knowledge of 
the conformity 
defect must the 
consumer have 
(actual or 
presumed? with 
acceptance?) in 
order for the 
obligation of 
conformity to be 

Article 2(3) of Directive 
99/44 stipulates that 
‘(t)here shall be deemed 
not to be a lack of 
conformity for the purposes 
of this Article if, at the time 
the contract was concluded, 
the consumer was aware, 
or could not reasonably 
be unaware of, the lack of 

CZ: When transposing 
Directive 99/44, CZ did 
not include the wording 
‘or could not reasonably 
be unaware of’, so CZ 
law, like the CESL, 
requires actual 
knowledge of the lack 
of conformity. 
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excluded? conformity ...’. 

Article 99(3) stipulates This is the solution found in 
that any agreement all the Member States but 
derogating from the one: AT, BE, BG, CY, DE, 
requirements of DK, EE, ES, FI, FR, GR, HU, 
conformity laid down IE, IT, LT, LU, LV, MT, NL, 
by those articles, PL, PT, RO, SE, SI, SK, UK 
where it is permitted (through literal 
(Article 101 is a public transposition of the 
policy provision) is directive or the retention of 
valid only if, at the a solution that was already 
time of the conclusion part of law and is 
of the contract, the equivalent). 
consumer knew of the 
specific condition of 
the goods or the digital 
content and accepted 
the goods or the digital 
content as being in 
conformity with the 
contract when 

AT, DE, GR include this 
relaxation: if the lack of  
conformity was 
disguised by the seller, 
the consumer cannot be 
charged with negligence 
in not having recognised it. 

concluding it. There 
are thus two 
conditions: 

(1) actual 
knowledge by the 
consumer of the lack 
of conformity, and 

(2) acceptance in the 
contract 

Burden of proof of In LV, there is apparently AT, BE, BG, CY, CZ, DE PT has extended the 
the existence of no mention of the (91), DK, EE, ES, FR, GR, benefit of the 
non-conformity at presumption, leading one HU, IE, IT, LT, LU, MT, presumption for 2 
the time of transfer? to suppose that NL, PL, RO, SE, SI, SK, years instead of 6 

Article 5(3) of 
Directive 99/44 had 
laid down the principle 
of a reversal of the 
burden of proof of 
noon-conformity in the 
first 6 months, to the 
benefit of the 

transposition of the 
directive has been deficient. 

UK provide for a reversal 
of the burden of proof in 
the 6 months from 
delivery. This is an exact 
transposition of Directive 
99/44, in which the 
presumption started at 
the time of delivery and 
not, as provided by the 

months (92). 

consumer. CESL, at the time of 
This solution was transfer of risk. 
adopted by Article 
105(2) CESL, which 
lays down a 
presumption for the 
benefit of the 

In FI the presumption is 
6 months from the 
transfer of risk, as in 
the CESL. 

consumer under The outcome remains 
which lack of the same, whether the 
conformity starting point for the 
discovered during presumption is delivery 
the 6 months after or transfer of risk, since 
the transfer or risk is Article 142 CESL states 

91 Under a judgment by the German Supreme Court (BGH, 14 September 2005, VIII ZR 363/04), if the 
defect is so obvious that the consumer, even without any specific knowledge, could not have failed to notice 
it at the time of sale, it may be deduced from th e fact that he did not challenge it at that time that the 
defect was not there at that point and so the presumption is reversed; this lessening of the presumption, 
which is not laid down by the directive, may lead one to think of German law as less protective than the 
CESL. 
92 Article 3(2) of Decree-Law No 67/2003 of 8 April 2003: two years for movable property, five years for 
immovable property 

64
 



______________________________________________________________________________________ 
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presumed to have that the time of transfer 
been present since of risk in consumer 
the transfer. contracts is on delivery. 

The CESL goes further than Directive 99/44 with regard to consumer 
protection by more strictly regulating the statutory regime established by Articles 99, 
100, 101 and 102 CESL. 

With regard to the exclusion of the duty of conformity, Article 99(3) CESL 
stipulates that the consumer must have knowledge of the lack of conformity and must 
have accepted it. The requirement for actual knowledge of the lack of conformity is 
an advance as compared with the existing situation, because Article 2(3) of Directive 
99/44 stipulated that presumed knowledge could be sufficient. 

Article 99(3) CESL is more protective than all the national laws except for Czech 
law, which had, it seems, already adopted this rule and which has the same level 
of protection. 

With regard to the reversal of the burden of proof of lack of conformity, the 
CESL takes over the existing law by establishing a presumption of lack of conformity 
in the first 6 months, which starts at the time of transfer of risk. The reversal of the 
burden of proof of lack of conformity in the first 6 months after the transfer of risk 
benefits the consumer. 

Article 105(2) is thus as protective as the legal systems of the Member States 
which have correctly transposed the directive (and therefore more protective than 
Lithuania, whise transposition seems deficient on this point), except for Portugal, 
which has extended the presumption to two years.  

2.1.6. The buyer’s remedies 

With regard to the organisation of the remedies available to the buyer, the CESL 
brings in several new developments as compared with the existing law, which go to 
reinforce consumer protection. 

Comparative table 9: CESL - national laws on the buyer’s remedies 

CESL National law less 
protective than CESL 

National law just as 

protective as CESL 

National law more 
protective than CESL 

Hierarchy between 
the remedies or free 
choice on the part of 
the consumer? 

The CESL abandons 
the hierarchy 
between the 
remedies which used 
to give priority to 
repair and 
replacement, in 
preference to a 
reduction in the price 

AT, BE, BG, CY, CZ, DE, 
DK, FR, EE, ES, FI, HU, IE, 
IT, LU, MT, NL, PL, RO, SE, 
SK, UK: we find the 
hierarchy of remedies 
which obliges the consumer 
to claim repair or 
replacement first of all, and 
only thereafter reduction of 
the price or termination. 

FR( 93 ), IE, RO, UK have, 
however, retained the 
option of terminating the 

GR, LV, PT have not 
adopted the hierarchy of 
remedies in the 
directive, but have set 
up a free choice of 
remedies for the 
consumer, like the CESL. 

93 Through the regime of ‘warranty regarding latent defects’, which enables the buyer to obtain termination  
(redhibitory action) or a reduction in the price (action to reduce the purchase price). 
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or termination in the contract under common 
event of lack of law, which has mitigated 
conformity. This had the priority given to the 
been introduced by right of cure. 
Article 3 of Directive 
99/44. LT has a mixed system: 

free choice for the first 6 
Article 106(1), which months after the sale and 
sets out the remedies then a hierarchy, as in the 
available to the buyer, directive. 
and Article 106(3)(a), 
which clarifies that 
they are not subject to 
cure by the seller 
where the buyer is a 
consumer, thus 
provide a free choice 

SI lays down the principle 
of a free choice except 
for termination, which is 
only possible after having 
left a period of time for 
repair or replacement). 

of remedies. 

Does the consumer 17 Member States out of 10 Member States have 
have a duty to give the 27 require the not made use of the 
notice of lack of consumer to notify the option allowed by 
conformity within a lack of conformity Directive 99/44 to create 
certain time period? within a period of two a notification duty within 

Article 106(3)(b) CESL 
states that ‘the 
requirements of 
examination and 
notification set out in 
Section 7 of [Chapter 
11] do not apply’ if the 
buyer is a consumer. 
There is therefore no 

months or within the 
‘shortest time’ or ‘a 
reasonable time’, that is 
deemed to have been 
complied with if notification 
takes place within two 
months: BG, CY, DK, EE, 
ES, FI, HU, IT, LV, MT, NL, 
PL, PT, RO, SE, SI, SK. 

a certain period: AT, 
BE(94), CZ, DE, FR, GR, 
IE, LT, LU, UK. 

As in the CESL, in these 
States there is no 
notification period. 

notification They thus implement a 
requirement power granted to them by 
regarding the lack Article 5(2) of Directive 
of conformity within 99/44, leaving the Member 
a given time period. States the option to retain 

This rule, which is 
favourable to the 
consumer, is in 
addition made 

or establish a two-month 
notification period from the 
date on which the lack of 
conformity was detected.  

mandatory by Article 
108. 

For what types of Most Member States have  Because of the minimum CZ, IT and UK do not 
lack of conformity ruled out termination in harmonisation it put provide for any 
(‘minor’ or only cases of a minor lack of forward, the directive exclusion of a minor 
‘insignificant’) is conformity, as they were still left the Member or insignificant lack of 
termination not permitted to by Directive States free to establish conformity. 
possible? 99/44: AT, BE, ES(95), FI, or retain a limit lower 

Whereas Article 3(6) 
FR, HU, LT, LU, NL(96), PL, than the level of a minor 

lack of conformity, and 2 

94 However, the parties remain free to set a notice period of at least 2 months, which makes Belgian law less
 
protective than the CESL on this point.
 
95 The ES law refers to a defect ‘de escasa importancia’.
 
96 The NL code refers to a defect of ‘geringe betekenis’.
 
97 The legislative technique adopted by SI is different, but results in the exclusion of minor defects: a minor 

defect is considered not to be a defect.
 
98 In DK, a consumer may, however, request termination for a minor defect if the seller does not carry out 

the repair or replacement without trouble or delay, as he is obliged to.
 
99 In EE, a minor defect can only provide grounds for termination if it makes the non-performance a 

fundamental problem.
 
100 In IE, termination for minor defects is possible if the issue is viewed from the viewpoint of general sales 

law, where the conditions for implementation are different.
 
101 The DE code refers to a defect which is not ‘unerheblich’.
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of Directive 99/44 
related to a ‘minor’ 
lack of compliance, 
Article 114(2) only 
rules out termination 
in the event of an 
‘insignificant’ lack 
of conformity, which 
is more restrictive and 
therefore more 
favourable to the 
consumer. 

RO, SE, SI(97). 

DK(98), EE(99), IE(100), for 
their part, do not 
completely rule out 
termination in the case of a 
minor lack of compliance, 
but subject it to additional 
conditions which make it 
possible to identify a 
sufficiently serious 
situation. 

Member States have 
done so: 

DE thus chose, like the  
CESL, to refer to an 
insignificant lack of 
conformity (101). 

PT reaches a similar 
outcome, with the 
theory of abuse of law 
prohibiting a buyer from 
acting in respect of an 
insignificant lack of 
conformity (102) 

With regard to the hierarchy of remedies, Article 106(1) and (3)(a) abandons the 
hierarchy of remedies introduced by Article 3 of Directive 99/44, replacing it with free 
choice by the consumer, which only a few Member States (Greece, Lithuania, 
Portugal) had until now had in place. 

The CESL can thus be seen to be as protective as Greece, Lithuania and Portugal 
and more protective than all the other Member States. 

With regard to notification of lack of conformity, whereas Directive 99/44 had 
left the Member States the option to retain or establish a two-month notification period 
from the date on which the lack of conformity was detected, Article 106(3)(b) CESL 
abandons the requirement for such a notification. 

The CESL is thus more protective than the 17 Member States which have made 
use of this option and impose a notification period on the consumer. It will be at least 
as protective as the remaining 12 Member States which have chosen not to 
impose this period on the consumer, and even more protective than those of them 
which have not made it a mandatory rule, like Belgium (103). 

With regard to ruling out termination, the CESL only does so for an 
‘insignificant’ lack of conformity, which is more protective than the ‘minor’ lack of 
confromity referred to by Directive 99/44 and the majority of Member States. 

Except for 2 Member States that were already as protective (DE, PT), and 3 
Member States that are more protective (CZ, IT, UK) in that they do not lay 
down any restriction, Article 114(2) CESL offers a rule that is more protective than 
in the majority of the Member States. 

2.1.7. The buyer’s obligations 

The provisions of the CESL on the buyer’s obligations are not particularly innovative. 
Only the rule regarding the time when the price is due calls for some comment. 

102 In PT, termination is available even in the event of a minor defect, but the consumer must not abuse this
 
right, for instance by claiming termination for an insignificant defect.
 
103 We do not have any information on the overriding nature in the other Member States involved.
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Comparative table 10: CESL - national laws on the buyer’s obligations 

CESL National law less 
protective 
than CESL 

National law just as 
protective 
as CESL 

National law more 
protective 
than CESL 

When may the 
consumer be 
required to pay the 
price? 

Article 126(1) CESL 
stipulates that 

In GR, the payment is due, 
in principle, at the time the 
sale is concluded. 

In DE, the payment is due, 
in principle, immediately 
after the sale is 

In many States, payment 
is due, as in the CESL, at 
the moment of 
delivery: BE, ES, 
FR( 104 ), IT, LT, LV, NL, 
PL, SI, UK. 

In many States, payment 
will be due only after an 
express request sent to 
the consumer: AT, CZ, 
DK, FI, SK, SE. 

‘payment of the price 
is due at the moment 
of delivery’. This rule, 
which is apparently 
suppletive and not 
mandatory, ought not 
to prevent traders 
from granting 
consumers a period for 
payment and only 
specifies when the 
price must be paid in 
the absence of an 
express stipulation. 

concluded. 

With regard to the time when the price is due, Directive 99/44 did not settle this 
issue, and the Member States have varying solutions. Article 126(1) CESL sets the 
time of payment at delivery. 

Article 126(1) CESL thus adopts the same position as that chosen by the 
majority of the Member States. The rule is more protective than some Member 
States which, along the lines of GREECE and GERMANY, provide for payment of the price 
at the moment of or immediately after conclusion of the sale. However, it is less 
protective than some others, which stipulate that payment will only be due after an 
express request in the nature of formal notice. 

2.1.8. The seller’s remedies 

The seller is bound to pay the price, by way of general principle. In the event of refusal 
to pay or delayed payment, the seller has the option to claim interest on delayed 
payment. Currently, the principle, rate and procedures for collecting late payment 
interest vary considerably between Member States. 

In the late payment interest system laid down by the CESL, consumer protection is 
structured around three provisions: 

(1) Article 166, Article 167(1): the setting of a statutory interest rate for late payment 
equivalent to the interest rate applied by the European Central Bank, plus two 
percentage points; at the moment (July 2012) this rate is 0.75%, which means that 
late payment interest is at 2.75%. 

104 In FR sales law, payment is due on delivery but formal notice is required to set remedies in motion. 
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The functioning of the CESL within the framework of the Rome I Regulation 

(2) Article 167(2): the requirement for giving notice, with late payment interest not 
starting to run until 30 days after notice to the consumer of his obligation to pay 
interest, and its rate. 

(3) Article 167(3): the regulation of contractual agreements relating to late payment 
interest that are less protective (in terms of their rate or their starting point), which 
remain subject to control of unfair terms. 

Comparative table 11: CESL - national laws on the seller’s remedies (interest 
on late payments) 

CESL National law less 
protective 
than CESL 

National law just as 
protective 
as CESL 

National law more 
protective 
than CESL 

What is the late There are many States Others set a lower rate: 
payment interest 
rate to which the 

which specify a higher 
rate, ranging from 4% to IT(115), FR(116), RO(117) 

consumer may be over 8%: In the UK, no rate is set, 
subject? 

Article 166 and 167(1) 
set the late payment 
interest rate at the 

AT( 105 ), BE( 106 ), DE( 107 ), 
EE( 108 ), ES( 109 ), HU( 110 ), 
LU( 111 ), NL( 112 ), PT( 113 ), 
SE(114) 

but compensation must 
in principle cover the 
losses that have actually 
been incurred. 

interest rate applied 
by the European 
Central Bank plus 
two percentage 
points, i.e. currently 
2.75%. 

When does late HU, PL, RO do not have any In LU, a trader must 
payment interest notice requirement: interest send, in the month 
start to accrue? runs automatically as soon following delivery, an 

Article 167(2) 
stipulates that late 
payment interest 
starts to run 30 days 
after notice to the 
consumer of his 
obligation to pay 
interest, and its rate. 

as the payment is due. 

In EE there is no mandatory 
notice either, but interest 
runs automatically after a 
period of 30 days from 
receipt of the invoice or 
goods. 

In many Member States, 

invoice in which he 
indicates that he wishes 
to have recourse to late 
payment interest. If he 
does not comply with 
this period for 
claiming late payment 
interest, the seller 
loses the right to claim 

interest runs immediately 
after notice is given: AT, 
DE, ES, IT, FR, SE(118). 

In BE and NL, interest runs 
from the end of the 

late payment interest. 

If he does comply with it, 
late payment interest will 
only start to run after 
the end of the third 
month following 

105 AT: 4%
 
106 BE: 7%
 
107 DE: Deutsche Bank rate + 5%
 
108 EE: ECB rate + 7%, i.e. currently 7.75%
 
109 ES: 4%
 
110 HU: 7%
 
111 LU: 3,5%
 
112 NL: 4%
 
113 PT: 4%
 
114 SE: Riksbanken rate + 8%
 
115 IT: 2,5%
 
116 FR: 0,71%
 
117 RO: 80% of the rate at the National Bank of Romania
 
118 In SE, notice is only necessary if the date on which payment should be made has not been set in 

advance.
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Policy Department C: Citizens' Rights and Constitutional Affairs 

additional payment receipt of the goods. 
period specified in the 
notice, the duration of 
which is not laid down by 
law but by the creditor. 

What are the limits 
to the setting of late 
payment interest in 
the contract? 

Under Article 167(3), 
an agreement on late 

In HU, the law sets a limit 
on the contractual rate with 
a maximum rate; 
however, this does reach  
24%. 

In most Member States, 
as in the CESL, the 
setting in the contract of 
late payment interest is 
subject to the control of 
unfair terms: 

payment interest 
which is less 
favourable to the 
consumer (rate higher 
than the statutory rate 
or accrual less than 30 
days after notice is 
given) is subject to the 
control of unfair 
terms. 

BE, DE, EE, ES, FR, IE, 
IT, LU, NL, PL( 119 ), 
PT(120), RO(121), SE, UK  

With regard to the default late payment interest rate, the one set by the CESL is 
more favourable to consumers than the majority of Member States for which 
we have information, although some Member States (IT, FR, RO) propose an 
even lower rate. 

By requiring notice and a starting-point for the running of late payment interest 
30 days after notice is given, the CESL is more favourable to consumers than all 
Member States for which we have information, except for Luxembourg, where the 
period may last until 3 full months after delivery. 

With regard to the setting of late payment interest in the contract, finally, the 
CESL establishes a system which is as protective as that in place in the majority 
of Member States. 

2.1.9. Restitution 

Articles 172 to 177 of the CESL organise restitution subsequent to avoidance or 
termination. Of these, it is the rules on of the fruits derived, on the one hand, and 
payment for the use of goods, on the other hand, that may give rise to problems from 
the consumer protection viewpoint. In fact, the Member States are not unanimous on 
these two issues and on this point the CESL takes a compromise position. 

119 PL also imposes a maximum rate, which is currently 25%.
 
120 PT also imposes a maximum rate, which is the statutory rate plus 3%.
 
121 RO also requires the rate to be no higher than 150% of the reference rate of the National Bank of 

Romania.
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The functioning of the CESL within the framework of the Rome I Regulation 

Comparative table 12: CESL - national laws on restitution 

CESL National law less 
protective 
than CESL 

National law just as 
protective 
as CESL 

National law more 
protective 
than CESL 

Can the consumer 
be obliged to make 
restitution of the 
fruits following 
avoidance or 
termination? 

Article 172(2) includes 
in the obligation of 
restitution, in addition 
to the restitution of 
the goods sold, the 
restitution of the 
natural and legal fruits 
derived from the 
goods. 

The restitution of the 
fruits is also the solution 
in principle adopted in 
several Member States: 
DE, EE, ES, NL, PT, SE.  

However, several 
Member States restrict 
restitution of the fruits to 
cases of a buyer in bad 
faith: BE, FR, PL, RO. 

Others do not provide 
for restitution of fruits, 
but only restitution of the 
goods sold: HU, UK 

Can the consumer 
be obliged to pay for 
the use of the goods 
following avoidance 
or termination? 

Under Article 174(1), 
as a counterpart to 
the seller’s 
obligation to return 

In several Member States, 
payment for use is the 
principle, without the 
buyer’s good faith or bad 
faith being taken into 
account: BE, DE, EE, PT, IT, 
SE 

In RO, payment for use is 
the principle, but it does 
not apply in cases of 
good faith. 

In the UK, the conduct 
of each of the parties is 
taken into account in 
order to decide on the 
granting of restitutionary 

Several Member States, 
on the other hand, rule 
out making the 
consumer pay for use 
in the event of 
avoidance or termination. 
Specifically, this applies 
in: ES, FR(122 ), HU, NL, 
PL 

the money paid with 
interest (laid down in 
Article 174(2)), the 
buyer is obliged to pay 
for the use he has 
made of the goods in 
three cases: 

(a) where he has 
initiated the 
avoidance or 
termination, 

(b) where he was 
aware of the ground 
for avoidance or 
termination prior to 
the start of the period 
of use, 

(c) where, having 
regard to the nature of 
the goods, the nature 
and amount of the use 
and the availability of 
remedies other than 
termination, it would 
be inequitable to 
allow the recipient the 
free use of the goods 
for that period. 

The CESL thus 
proposes (in addition 

awards. 

122 In FR, the loss of value of the goods may, however, be compensated on an exceptional basis, except in 
the event of a defect. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

to the margin for 
manoeuvre in equity 
offered by (c)), a 
distinction between a 
buyer who uses the 
goods in good faith, 
without being aware of 
the threats to the 
contract, and a buyer 
who uses the goods 
knowingly although he 
knows that he will not 
keep them, and who is 
therefore acting in bad 
faith. Only the latter 
buyer will be obliged 
to pay for use. 

With regard to the restitution of fruits following avoidance and termination, 
Article 172(2) CESL includes in the obligation of restitution the natural and legal fruits 
derived from the goods sold. 

The CESL thus adopts the same solution as several Member States but shows 
itself, at the same time, to be markedly less protective than several other 
Member States, which restrict this sanction to buyers  acting in bad faith, or even  
never oblige consumer to return the fruits of the goods. 

With regard to payment for use following avoidance and termination, the 
solution adopted by Article 174(1) amounts to putting forward a distinction between a 
buyer acting in good faith and one acting in bad faith, with only the latter being 
obliged to pay for use. 

This solution can be seen as more protective than some Member States, which 
impose an obligation to pay for any use, without considering the good faith or bad 
faith of the buyer, but less protective than other Member States in which, by 
contrast, the buyer is never obliged to pay for such use. Article 174(1) proposes a 
compromise solution between the opposing solutions selected by the Member States. 

2.1.10. Prescription 

The CESL has made the choice to combine two periods of prescription: a short period 
with a variable starting point, in order to take into account the time when the buyer 
becomes aware of the lack of conformity and to leave him sufficient time to react 
(Article 179(1) and 180(1) CESL) and a maximum period, whose starting point is set 
at delivery (Article 179(2) and 179(2) CESL), guaranteeing legal certainty. 
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The functioning of the CESL within the framework of the Rome I Regulation 

Comparative table 13: CESL - national laws on prescription 

CESL National law less 
protective than CESL 

National law just as 
protective as CESL 

National law more 
protective than CESL 

What is the short BE, DE, EE, ES, FR, HU, IT, In NL, the short 
prescription period? LU, PL, PT, RO: the defect prescription period of 2 

Articles 179(1) and 
180(1) lay down a 
short prescription 
period of 2 years 
from ‘the time when 
the creditor has 
become, or could be 
expected to have 
become, aware of the 
facts as a result of 
which the right can be 
exercised’, i.e. from 
the discovery of the 
lack of conformity or 
the time when the 
lack of conformity 

must appear within 2 years 
of delivery of the goods. 
This period is less 
favourable to the consumer 
because it starts to run not 
from the discovery of the 
lack of conformity but from 
the time of delivery. 

years starts to run from 
the notification by the 
consumer to the seller of 
the defect, which must 
be within a reasonable 
time, deemed to be less 
than 2 months after 
discover of the defect, 
making 2 years plus a 
reasonable time (less 
than 2 months) after 
discovery of the lack 
of conformity. This is a 
period very slightly 
greater than that in the 
CESL. 

should have been In the UK, there is no 
discovered, it being short period; the usual 
acknowledged that the prescription period 
consumer has no applies, which is 6 years 
obligation whatsoever from the time when 
to examine the goods the cause of action 
such as would trigger accrued. 
an early start to this 
period; see Article 
106(3)(b). 

What is the long In DE(123), FR and HU, there In IT, the period for 
prescription period? is only one period of 2 action is 10 years from 

Article 179(2) and 
180(2) establish a 
long prescription 
period of 10 years 
(30 years for personal 
injuries) from the ‘time 

years from delivery, and 
no additional period for 
action. 

In EE, ES, SE there is a 
period for action of 3 years 
from delivery. 

notification of the 
defect by the consumer 
to the seller (which is 
therefore longer than the 
10 years from delivery 
laid down by the CESL). 

when the debtor has 
to perform’, i.e. from 
delivery, or else ‘in 
the case of a right to 
damages, from the 
time of the act which 
gives rise to the right’, 
i.e. probably from the 
time when the damage 
occurs. 

In BE and PL, there is a 
one-year period for action 
starting from the discovery 
of the defect, and this 
period may not expire 
before the end of the 2-year 
period during which the 
defect is to become 
apparent, making a 
maximum of 3 years 
from delivery. 

In IT, the period for 
action is 10 years from 
notification of the defect 
by the consumer to the 
seller (which is therefore 
longer than the 10 years 
from delivery laid down 
by the CESL). In IT, the 
period for action is 10 
years from notification 
of the defect by the 
consumer to the seller 

In LU and PT, the period for 
action is 2 years from 
notification by the 
consumer of the defect to 
the seller, which must take 
place within 2 months of 
the discovery of the defect 
in PT, but not for LU, 
making a maximum of 4 

(which is therefore longer 
than the 10 years from 
delivery laid down by the 
CESL). In NL, the long 
period is 20 years from 
the time when the 
right to act arises 
(which is probably the 
time of delivery of the 

123 In DE, where the seller has fraudulently concealed the lack of conformity, the prescription period of 3 
years from the time when the buyer discovers or ought to have discovered the defect applies. 
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years from delivery. defective goods). 

RO has a 3-year period for 
action starting from the 
discovery (proven or at 
least possible) of the lack of 
conformity, making a 
maximum of 5 years 
from delivery. 

In the UK, the usual 
prescription period of 6 
years from the time of 
the act which gives rise 
to the right applies, i.e. 
normally, for cases of lack 
of compliance, 6 years from 
the delivery of the defective 
goods. 

With regard to prescription periods, the CESL thus shows itself to be more 
protective than most of the Member States for which we have information, both 
for the short period and the long period. 

In addition, consumer protection is strengthened through the lack of a period laid 
down within which to notify lack of compliance, which restricts, in a way that is 
similar to prescription, the remedies available to the consumer, making it more 
protective than BG, CY, DK, EE, ES, FI, HU, IT, LV, MT, NL, PL, PT, RO, SE, SI, 
SK (two-month period or the ‘shortest’ or ‘reasonable’ period deemed to have been 
complied with if notification takes place within two months). 

Finally, Article 186(5) CESL stipulates that the rules on prescription may not be 
modified to the detriment of the consumer, which further reinforces consumer 
protection. 

2.2. Summary of the comparison 

To sum up, the CESL seems very protective of consumers. 

Thus, there is no solution in the CESL that is less protective than that selected in all 
the Member States. 

Although sensitive points remain (2.2.3), it should be recognised that the CESL is very 
often more protective than most of the Member States (2.2.1) and that often it 
succeeds in finding an intermediate solution in between two different solutions applied 
in different Member States, which is the most protective of the consumer (2.2.2). 

2.2.1.	 The CESL is very often more protective of consumers than 
many Member States 

This is particularly true of the obligations of the parties to the sales contract and the 
two parties’ remedies in the event of non-performance by the other party. 

	 Thus, in requiring actual knowledge of the lack of conformity by the 
consumer in order for him to be able to accept the goods as conforming, 
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The functioning of the CESL within the framework of the Rome I Regulation 

despite this defect, which represents an advance as compared with the existing 
law (124), Article 99(3) CESL is more protective than all the Member 
States except the Czech Republic, which had, it appears, already adopted 
this rule, and which has the same level of protection. 

	 By adopting free choice of remedies by the buyer, the CESL is as protective 
as Greece, Lithuania and Portugal and more protective than all the other 
Member States. 

	 By releasing the consumer from ‘requirements of examination and 
notification’, Article 106(3)(b) makes the CESL more protective than 17 
Member States which impose a notification period on the consumer (BG, CY, 
DK, EE, ES, FI, HU, IT, LV, MT, NL, PL, PT, RO, SE, SI, SK). It will be at 
least as protective as the remaining 12 Member States which have chosen not 
to impose this period on the consumer, and even more protective than those of 
them which have not made it a mandatory rule, like Belgium. 

	 By ruling out the consumer’s right to terminate a contract solely in the 
event of an ‘insignificant’ defect, where the existing law (125) referred to a 
‘minor’ defect, the CESL steps up the liability of a professional seller in the case 
of lack of conformity. Except for the two Member States that were already as 
protective (DE, PT), and three Member States that are even more protective 
(CZ, IT, UK), Article 114(2) CESL offers a rule that is more protective than 
the existing law and than 16 Member States. 

	 The default late payment interest rate set by the CESL is more favourable to 
consumers than the majority of Member States, although some Member 
States offer an even lower rate. 

	 In choosing to combine two prescription periods (a short period with a 
variable starting point, in order to take into account the time when the buyer 
becomes aware of the lack of conformity and to leave him sufficient time to 
react (Article 179(1) and 180(1) CESL) and a maximum period, whose starting 
point is set at delivery (Article 179(2) and 179(2) CESL), guaranteeing legal 
certainty, the CESL thus shows itself to be more protective overall than 
most Member States surveyed, for both the short period and the long 
period. 

In all these cases, choosing the CESL is more favourable to the consumer. 

2.2.2.	 In the face of solutions decided on by the Member States, the 
CESL chooses a very protective solution, even if it is not the 
sum of the most protective solutions of all the Member States   

There are some subjects on which the Member States have taken differing views and 
adopted decided positions.  

For example, with regard to unfair terms, some Member States have made a blacklist 
of unfair terms, others have made a grey list, others still have made two lists, and 
finally some Member States have not made any lists. In the face of such a varying 
range of solutions, the CESL has definitely not chosen all the solutions that are most 
protective of the consumer produced by individual Member States. It has, however, 

124 Article 2(3) of Directive 99/44 stipulates that ‘(t)here shall be deemed not to be a lack of conformity for 
the purposes of this Article if, at the time the contract was concluded, the consumer was aware, or could not 
reasonably be unaware of, the lack of conformity ...’. 
125 Article 3(6) of Directive 99/44 
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been guided by a wish to choose a solution with a high level of consumer protection. 
Thus, in this example, the CESL has made two lists: a sizeable blacklist of terms that 
are unfair per se, and an equally sizeable grey list of terms that are simply presumed 
to be unfair. It may be that there are terms in the grey list which, in a given Member 
State, are on its blacklist, and in another Member State, do not appear on any list. 
However, retaining the two lists in a substantive way amounts to establishing a level of 
consumer protection. 

We can take another example, with the highly disputed obligation on the part of 
the buyer to pay for the use he has made of an item, before the contract was 
terminated or avoided. Some Member States impose an obligation to pay for any 
usage, without the buyer’s good faith or bad faith being taken into account. Other 
Member States, on the other hand, stipulate that the buyer is never obliged to pay for 
such use. 

The CESL chooses the solution which, in a spirit of compromise, remains the most 
protective of the consumer. Article 174(1) of the CESL stipulates, as a counterpart to 
the seller’s obligation to return the money paid with interest (laid down in 
Article 174(2)), that the buyer is obliged, in the event of avoidance or termination, to 
pay for the use he has made of the goods in three cases: 

(a) where he has initiated the avoidance or termination, 

(b) where he was aware of the ground for avoidance or termination prior to the 
start of the period of use, 

(c) where, having regard to the nature of the goods, the nature and amount of 
the use and the availability of remedies other than termination, it would be 
inequitable to allow the recipient the free use of the goods for that period. 

In addition to the margin for manœuvre in equity offered by (c), the article lays down, 
above all, a distinction between a buyer who uses the goods in good faith, 
without being aware of the threats to the contract, and a buyer who uses the 
goods knowingly even though he knows that he will not keep them, and who 
is therefore acting in bad faith. Only the latter buyer will be obliged to pay for use. 

The solution chosen by Article 174(1), based on the distinction between a buyer acting 
in good faith and a buyer acting in bad faith, can therefore be seen as more 
protective than some Member States, which impose an obligation to pay for any 
use, without considering the good faith or bad faith of the buyer, but less protective 
than other Member States in which, by contrast, the buyer is never obliged to pay 
for such use. In any case, Article 174(1) is a text that remains very protective of 
consumers acting in good faith. 

While the CESL has established a high level of consumer protection, some questions 
nonetheless remain open, and seem to us to be sensitive issues.  

2.2.3. The remaining sensitive questions 

Among the solutions in the CESL that are less protective than those of some Member 
States, certain questions may remain sensitive: 

	 Some States include legal persons in the concept of ‘consumer’ or that of the non
professional who benefits from consumer protection. This question has been a 
sensitive one for all previous European laws, with minimum harmonisation measures 
still leaving, in principle, room for manœuvre. 
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The functioning of the CESL within the framework of the Rome I Regulation 

Should we deduce from this that associations, trade unions or family SCIs will have no 
interest in opting for the CESL, or should we not lay down for these legal persons 
(non-professionals) a dual choice: a choice in favour of the CESL, and a choice in 
favour of consumer status within the CESL? It would not be a case of saying that they 
are consumers, but that they may opt by common agreement with the seller for the 
status of consumer within the CESL. 

	 With regard to unfair terms, despite a high level of consumer protection, the CESL 
might appear a little less protective than some States, in particular: 
- compared to Member States which apply legislation on unfair terms to terms which 
have been individually negotiated  
- compared to Member States which apply protection from unfair terms to the 
definition of the main subject matter of the contract and the appropriateness of the 
price and the remuneration 
- compared to Member States which have put into their blacklist of unfair terms terms 
which the CESL classifies in its grey list. 

Since that is the difference with the most protective provisions of some Member States 
(which, in any event, do not necessarily have these most protective measures 
simultaneously), it nonetheless seems that the CESL is extremely protective of 
consumers. This is particularly true in that the concept of the individually negotiated 
term is conceived very strictly within the CESL (see Article 7). In addition, it is perhaps 
not out of the question that the content of the blacklists or grey lists could be further 
improved. There is thus no gulf here between the CESL and the most protective 
measures of some of the Member States. 

	 With regard to restitution of the fruits, Article 172(2) CESL includes in the 
obligation of restitution the restitution of the natural and legal fruits derived from the 
goods sold. It thus adopts the same solution as several Member States but shows 
itself, at the same time, to be less protective than several other Member States, 
which restrict this sanction to buyers acting in bad faith, or even never oblige 
consumer to return the fruits of the goods. 

Paradoxically, it is a solution in the CESL which is much more protective of 
the consumer that is liable to be sensitive in some States. 

This is the possibility of avoidance through notice, and not through legal proceedings.  

This measure is much more flexible for the consumer, and gives him the actual 
possibility of claiming avoidance without the worry of having to refer the matter to a 
court. It is then the trader who is responsible for bringing a legal action to court if he 
considers that notice of avoidance was misused. This inversion of the ‘burden of legal 
proceedings’ frightens many companies, in the Member States which do not yet have 
avoidance through notice in their systems. 

Irrespective of the verdict in these spheres which are perhaps still a little sensitive, the 
comparative study of the CESL and the law of the Member States on the ten points 
mentioned above leads to the finding that the CESL has definitely established a high 
level of consumer protection. 
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GENERAL CONCLUSION 
We began this study by saying that for the CESL to be a success, the way that it 
dovetails with the Rome I Regulation must first of all be clear. The CESL must ensure a 
high level of consumer protection, which must bear comparison with national laws, 
without necessarily including all of their most stringent consumer-protection provisions. 

The classification of the CESL as a second regime makes it possible, as has been 
shown, to ensure the normal operation of the Rome I Regulation. The CESL does not 
take the place of the regulation, and the regulation will be used to determine the 
applicable law. 

However, the choice that the parties make is made up of two stages: 

- on the one hand there is the choice of the law of a Member State as the applicable 
law (this is a choice of applicable law within the meaning of private international law). 
If no choice is made, there is objective localisation of the contract (Article 6 of the 
Rome I Regulation). 

- on the other hand, there is the choice of the CESL (2nd regime) in the national law. 
The latter choice is a choice of pure domestic law. 

It should be made clear that the choice of the CESL (without an express choice of 
applicable law) will be an indication of the implicit will to choose the law of an EU 
Member State as the applicable law. 

On the other hand, Article 6 of the Rome I Regulation, which states that the choice of 
an applicable law may not deprive the consumer of the protection of the mandatory 
provisions of the law of his habitual residence, can, however, have no practical 
importance if the parties have chosen the Common European Sales Law within the 
national law. The reason is that the provisions of the Common European Sales Law of 
the country’s law chosen are identical with the provisions of the Common European 
Sales Law of the consumer’s country of residence. Therefore the level of the 
mandatory consumer protection laws of the consumer’s country is not higher and the 
consumer is not deprived of the protection of the law of his habitual residence. This 
outcome presupposes, however, that Recital 27 of the proposal for a regulation should 
be rewritten, in that it excludes cases of illegality and immorality from the scope of the 
CESL. Therefore, a national court could be tempted to say that any avoidance because 
of a clash with an overriding mandatory provision of the 1st regime is an avoidance on 
the ground of illegality and is therefore excluded from the scope of the CESL, which 
would give effect to the overriding mandatory provisions of the 1st regime. In our 
opinion, the exclusion of invalidity due to ‘illegality or immorality’ should be replaced 
by the exclusion of ‘invalidity of the sale of goods which are outside legal trade’. 

Subject to this proviso, the Rome I Regulation will operate normally, and the consumer 
will then be protected by the mandatory rules of the CESL that have been chosen.  

The consumer will thus remain very well protected. In fact, the comparison of the level 
of protection afforded by the CESL and the national laws of EU countries has shown, 
with regard to 10 key consumer protection issues, that choosing the CESL does not 
disadvantage the consumer, because he/she will continue to benefit from a high level 
of protection. Quite the reverse: very often, choosing the CESL will have the effect of 
strengthening consumer protection as compared with many Member State domestic 
law systems (for example, by leaving the purchaser a free choice of remedies, by 
releasing him/her from goods inspection and notification requirements, by not 
excluding the consumer’s right to terminate solely in the case of a minor defect, by 
establishing a blacklist and a grey list of unfair terms, etc.). 
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ANNEXES 

Annex 1. Abbreviations referring to the Member States 

AT Austria 

BE Belgium 

BG Bulgaria 

CY Cyprus 

CZ Czech Republic 

DE Germany 

DK Denmark 

EE Estonia 

ES Spain 

FI Finland 

FR ²France 

GR Greece 

HU Hungary 

IE Ireland 

IT Italy 

LT Latvia 

LU Luxembourg 

LV Lithuania 

MT Malta 

NL The Netherlands 

PL Poland 

PT Portugal 

RO Romania 

SE Sweden 

SI Slovenia 

SK Slovakia 

UK United Kingdom 
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Annex 2. The concept of ‘consumer’ in European directives  

(source: compendium p. 781 et seq. ‘la notion de consommateur’ drafted by Martin 
Ebers, to whose table the recent Directive 2011/83/EU has been added) 

Directive 85/577, Article 2 'consumer' means a natural person who, in transactions 
covered by this Directive, is acting for purposes which can 
be regarded as outside his trade or profession 

Directive 90/314, 
Article 2(4) 

'consumer' means the person who takes or agrees to take 
the package ('the principal contractor'), or any person on 
whose behalf the principal contractor agrees to purchase 
the package ('the other beneficiaries') or any person to 
whom the principal contractor or any of the other 
beneficiaries transfers the package ('the transferee').  

Directive 93/13, 
Article 2(b) 

'consumer' means any natural person who, in contracts 
covered by this Directive, is acting for purposes which are 
outside his trade, business or profession  

Directive 94/47, Article 2 ‘purchaser’ shall mean any natural person who, acting in 
transactions covered by this Directive, for purposes which 
may be regarded as being out with his professional 
capacity, has the right which is the subject of the contract 
transferred to him or for whom the right which is the 
subject of the contract is established  

Directive 97/7, Article 2(2) 'consumer' means any natural person who, in contracts 
covered by this Directive, is acting for purposes which are 
outside his trade, business or profession  

Directive 98/6, Article 2(e) consumer shall mean any natural person who buys a 
product for purposes that do not fall within the sphere of 
his commercial or professional activity 

Directive 99/44, 
Article 1(2)(a) 

consumer: shall mean any natural person who, in the 
contracts covered by this Directive, is acting for purposes 
which are not related to his trade, business or profession 

Directive 87/102, 
Article 1(2)(a) 

'consumer' means a natural person who, in transactions 
covered by this Directive, is acting for purposes which can 
be regarded as outside his trade or profession 

Directive 2000/31, 
Article 2(e) 

‘consumer’: any natural person who is acting for purposes 
which are outside his or her trade, business or profession 

Directive 2002/65, 
Article 2(d) 

‘consumer’ means any natural person who, in distance 
contracts covered by this Directive, is acting for purposes 
which outside his trade, business or profession  

Directive 2005/29, 
Article 2(a) 

‘consumer’ means any natural person who, in commercial 
practices covered by this Directive, is acting for purposes 
which are outside his trade, business, craft or profession  

Directive 2011/83, 
Article 2(1) 

‘consumer’ means any natural person who, in contracts 
covered by this Directive, is acting for purposes which are 
outside his trade, business, craft or profession. _ 
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Annex 3. The concept of ‘consumers’ in the Member States 

Country Definitions or clarifications 
Austria Under the law on consumer protection, legal persons may also be 

protected as consumers. These extensions relate to the 
transposition of Directives 85/577, 90/314, 93/13, 97/7 and 94/47. 

Belgium Article 1.7 of the LPCI defines a consumer as a natural or legal 
person acting solely (in buying products or services) for a purpose 
other than his trade, business or profession. Thus, a person who 
buys a product or service for a mixed use, both private and 
professional, ceases to be classified as a ‘consumer’ within the 
meaning of the LPCI. Contrary to the directives, under the LPCI 
and the LPL, legal persons may be classified as consumers. 
However, pursuant to the recent case law of the Court of 
Cassation, it is difficult to consider legal persons to be consumers 
in so far as the LPCI requires that they should be acting solely for a 
purpose other than their trade, business or profession.  

Bulgaria Bulgaria defines a consumer as any natural person who acquires 
products or uses services for purposes which are not commercial or 
professional and any natural person who, as a party to the contract 
within the meaning of the Law, is acting outside his sphere of 
commercial or professional activity.  

Cyprus No cross-cutting definition of the concept of ‘consumer’ exists. 
However, only a natural person may be a consumer. 

Czech Republic Under the CC, a legal person who is not acting within the 
framework of his trade, business or profession may also be 
considered to be a consumer.  

Denmark Denmark has extended the concept of the consumer so that it 
covers not only natural persons, but also legal persons, provided 
that they are acting outside the scope of their trade, business or 
profession. 

Estonia With regard to Directives 90/314 and 93/13, the scope has not 
been limited to consumers. Consumers and commercial and non
commercial legal persons are covered by the law transposing the 
directives. 

Finland Only a natural person may be a consumer. 

²France No specific definition of the concept of ‘consumer’ exists. However, 
the courts have a wide interpretation of the concept.  
A legal person may benefit from some consumer law measures, 
under the name of ‘non-professional’. However, the Court of 
Cassation has just adopted a slightly restrictive interpretation with 
regard to SCIs (even family ones), stating that they are not non
professional buyers and may therefore not benefit from a 7-day 
withdrawal right when purchasing a property (Cass. 3ème Civ. 
24 October 2012). 

Germany Under Article 13 of the BGB a 'consumer' means any natural person 
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who enters into a transaction that is not connected to their trade, 
business or profession. In contrast to European law, the concept of 
‘consumer’  in Article  13 CC also covers an employee acting within 
the context of his trade, business or profession. 

Greece Under Article 1(4)(1) of the consumer protection law 2251/1994, a 
‘consumer’ means any ‘natural or legal person to whom products or 
services on the market are provided and who uses these products 
or services, provided that that person is the final user.’ 

Hungary Whereas the concept of ‘consumer’ in Directive 99/44 covers all 
natural persons, the rules on guarantees in the CC are applicable to 
any contractor who has entered into a contract for reasons falling 
outside his economic activities or his trade, business or profession. 
‘Any person’ refers to natural persons but also legal persons or 
other institutions. 
Similarly, in Hungary, the concept of the final user is used: under 
Article 2(i) of the consumer protection law, a ‘transaction entered 
into with consumers’ means the direct supply of goods or services 
and the direct supply of free samples of goods to the consumer as 
the final user. 

Ireland As a general rule, the transposition legislation is restricted to the 
scope of the various directives. 

Italy Article 3(c) cons.: a) ‘consumer’ or ‘user’ means a natural person 
who is acting for purposes which are outside his/her trade, 
business, craft or profession. The Constitutional Court made it 
clear, in its decision of 22 November 2002, that Italian 
constitutional law did not provide for the extension of protection to 
legal persons (Corte Costituzionale 22 November 2002, No 469, 
Giustizia civile 2003, 290 et seq.). 

Latvia The Latvian legislator used to use a broader concept of ‘consumer’ 
in Article 1(1)(3) of the law on the protection of consumer rights. 
Legal persons could also be considered to be consumers if they 
‘were planning to buy, bought or could buy goods or services for a 
purpose not directly linked to their trade, business or profession’. 
Since 11 November 2005, legal persons have been excluded from 
the scope of the concept of ‘consumer’ in the law on the protection 
of consumer rights.  

Lithuania Lithuanian law does not apply outside the scope of the directives.  

Luxembourg Luxembourg’s consumer code defines ‘consumer’ as ‘any natural 
person who is acting for purposes which are outside his trade, 
business, craft or profession’. 

Malta Maltese law puts into the category of ‘consumers’ all categories of 
persons, whether natural or legal. 

The Netherlands Only a natural person may be a consumer. 

Poland Only natural persons are consumers. 
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Portugal Under Article 2 of the consumer protection law (Law 24/96 of 
31 July 1996), a ‘consumer’ means a person to whom another 
person carrying on a trade, business or profession supplies 
products, services or transfers rights in so far as the products, 
services and rights are not ordered for a professional or business 
purpose. However, specific provisions use the terms ‘client’ 
(package tours) or ‘buyer’ (timeshare). Despite the differing 
wording, the definitions of ‘consumer’ and ‘trader/supplier’ do not 
seem to differ significantly from the definitions in the directives.  

Romania With regard to the transposition of Directive 99/44, the Romanian 
definition of ‘consumer’ in Law 449/2003 is broader, in that it also 
includes groups of natural persons combined in the form of an 
association. 

Slovakia Legal persons with a non-commercial or commercial activity are 
considered to be consumers provided that they are acting outside 
the sphere of their trade, business or profession, and are buying 
products or using services for their direct personal use. It is only in 
relation to Directives 85/577 and 97/7 that these legal persons are 
excluded from the scope of the consumer protection law in door-to
door sales and distance selling. 

Slovenia Only a natural person may be a consumer. 

Spain The definition of the term ‘consumer’ also includes legal persons  

In Spain it is necessary for the consumer or the user to ‘acquire, 
use or benefit as the final user of specific goods’ without this being 
‘with the purpose of incorporating them into a production, 
processing or marketing process’. 

Overall concept: Article 3 TRLGDCU (Texto Refundido de la Ley 
General para la Defensa de Consumidores y Usuarios): For the 
purposes of the said provision and subject to the express 
provisions of the third and fourth volumes thereof, ‘consumers’ and 
‘users’ are natural or legal persons who are acting in a context 
outside their trade, business or profession. 

Sweden The concept of ‘consumer in Swedish law is not uniform. The law 
on door-to-door sales and distance selling defines the consumer as 
a natural person acting primarily for a private purpose. 
Under section 1 of the law on general provision in relations with 

consumers (1994:1512), a consumer is a natural person acting for 
a purpose which is primarily outside his/her profession. 

United Kingdom In general, the transposition legislation is restricted to the 
scope laid down by the directives. Sometimes we find 
slightly more generous definitions of the term ‘consumer’, 
which results in a (limited) extension of the scope. For 
example, new actions in consumer sales may be carried 
out by a professional buyer (in particular a legal person) if 
the goods in question are usually supplied for private use 
or consumption. 
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Annex 4. The concept of ‘trader’ in the Member States  

Country Definitions or clarifications 

Austria In Austria, a trader is described in Article 1(2) of the Consumer 
Protection Act as ‘any organisation of a permanent nature set up to 
carry out an independent economic activity’, even if this 
organisation does not intend to make a profit. 

A contract entered into by two private persons does not fall within 
the scope of consumer protection provisions if it has been 
negotiated by a person acting within the context of his trade, 
business or profession. 

In Austria, legal persons governed by public law are always 
classified as traders. 

Belgium The Belgian law on commercial practices refers to the concept of 
‘seller’, which is defined in Article 1.6 as ‘any other person, whether 
acting in his own name or in the name of a third party’. 

In Belgium the concept of a ‘seller’ (used in the law on commercial 
practices for doorstep selling, distance selling and price indications) 
refers to public institutions that carry on a commercial, financial or 
industrial activity and which sell or offer for sale products or 
services. 

Bulgaria In Bulgaria, the definitions of the terms ‘trader’ 2159, ‘producer’ 
2160, ‘supplier’ 2161 and ‘importer’ 2162 contain no express rule 
excluding non-profit-making associations from the scope of the 
regulations. However, this is considered to be an exception to the 
general rule under which non-profit-making associations only 
pursue idealistic aims. In addition, the definitions of ‘trader’ and 
‘supplier’ expressly stipulate that it does not matter whether the 
legal person is governed by public or private law. 

In Bulgarian law, the consumer protection law defines ‘trader’ as 
any natural or legal person selling or offering for sale products or 
supplying services to a consumer or entering into a contract with a 
consumer as part of his trade, business or profession, whether the 
company is a public or private one – as well as any person acting in 
the name of and on behalf of or for the benefit of such a natural or 
legal person. 

Bulgarian law expressly states that the concept of ‘trader’ and 
‘supplier’ include legal persons, whether they are governed by 
public or private law. 

Cyprus The Cypriot concept of ‘supplier’ also states that a supplier acts 
‘either personally or through his representatives’. 

In Cyprus, under Article 2 of the consumer protection law, the term 
‘trade, profession or business’ includes ‘a trade, profession or 
business and the activities of any ministerial department or any 
local or public administration’, the ‘courts’ and ‘managers’. 

Denmark In Denmark, it has been stipulated that for timeshare contracts, if 
the vendor is not a trader, but the contract is entered into on 
behalf of the vendor by a trader, then the contract is also subject 
to the consumer protection law. 
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Finland According to Article 1:5 of the Finnish consumer protection law, 
traders must be acting ‘in order to produce revenue or in the 
pursuit of any another economic interest.’ 

France Two elements would serve as the criterion to define a 
‘professional’:  

 Firstly, being head of a business. This makes it possible to 
distinguish a professional within the meaning of the 
consumer code from all those carrying out a trade, business 
or profession (including employees). The nature or size of 
the business is not important, but the contract must be 
entered into by the head of the business or his 
representative, acting in his name; 

 – the purpose of the transaction: why was the contract 
entered into? Some see profit-making as relevant here, and 
this was, for example, the position taken by the first civil 
chamber of the Court of Cassation (Cass 1re civ., 
9 May 1996: Contrats, conc. consom. 1996, comm. 117. – 
Cass. 1re civ., 26 Nov. 2002: Bull. civ. 2002, I, No 290; 

 That has not prevented the Court of Cassation from applying 
consumer law in relations between a consumer and an 
association: Cass. 1ère civ. 3 February 2011, appeal No 08
14402. 

Germany In Germany, the BGH, in a judgment of 29 March 2006, stated that 
with regard to sales of consumer goods, the only important factor 
for the concept of ‘trader’ was whether the seller offered, in a 
regular manner and over a certain period of time, products on the 
market in exchange for payment. However, whether the seller is 
carrying on his trade, business or profession with the aim of 
making a profit is of no importance. 

A contract entered into by two private persons does not fall within 
the scope of consumer protection provisions if it has been 
negotiated by a person acting within the context of his trade, 
business or profession. 

In Germany, we can deduce from the general definition of a legal 
person that public bodies are also included. 

Greece In Greece, it is also recognised that a non-profit-making 
organisation or institution, as well as a public body or local 
authority, may act as a supplier. 

In Greece – in contrast to Directive 85/577 – it is not possible to 
classify any person acting in the name of or on behalf of a trader as 
a trader. 

In Greece, Article 1(3) of the consumer protection law states that 
public sector suppliers must also be considered to be traders. 

Italy Consumer law: 
Article 3 c. cons.: c) natural or legal person who is acting, 
personally or through his intermediary, for purposes which are 
within the scope of his/her trade, business, craft or profession. 
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In Italy, it has been stipulated that for timeshare contracts, if the 
vendor is not a trader, but the contract is entered into on behalf of 
the vendor by a trader, then the contract is also subject to the 
consumer protection law. 

Italian law includes in the definition of ‘seller’ (for sales contracts) 
any natural or legal person governed by public or private law. 

Latvia The Latvian law on the protection of consumer rights defines ‘seller’ 
as any natural or legal person who sells or offers goods to 
consumers as part of his trade, business or profession, and any 
person acting in the name of the seller or on his instructions. 

Luxembourg Luxembourg’s consumer code defines a ‘trader’ as ‘any natural or 
legal person who is acting for purposes relating to his trade, 
business, craft or profession and anyone acting in the name of or  
on behalf of a trader’. 

The Netherlands In the Netherlands, the concept of traders/businesses also includes 
non-profit-making groups. 

Poland In Poland – in contrast to Directive 85/577 – it is not possible to 
classify any person acting in the name of or on behalf of a trader as 
a trader. Under Article 43 CC, a trader’s activities must be carried 
on ‘under his own name’. 

Portugal In Portugal, it has been stipulated that for timeshare contracts, if 
the vendor is not a trader, but the contract is entered into on 
behalf of the vendor by a trader, then the contract is also subject 
to the consumer protection law. 

Romania Order No 106/1999 by the Romanian Government on contracts 
entered into with consumers and negotiated away from business 
premises, transposing Directive 85577, expressly refers to a 
representative acting in the name of and on behalf of the trader. 
The other Romanian provisions transposing the directives do not 
lay down any other rule on this point. 

Slovenia According to Article 1(3) of the Slovenian consumer protection law, 
a ‘trader’ is defined as a legal or natural person who is ‘engaged in 
a profitable activity’ regardless of its legal form or nature. 

In Slovenia, a ‘trader’ is defined as a natural or legal person 
‘irrespective of its/his legal form or nature’. 

Spain Spain uses the concept of ‘retail trade’ in its transposition of 
Directive 97/7, which is defined in Article 1(2) of Law 7/1996 on 
the retail trade as ‘a trade, business or profession carried on for the 
purposes of profit’ (ánimo de lucro). 

Article 4 TRLGDCU. Concept of ‘entrepreneur’ 
For the purposes laid down in this provision an 'entrepreneur' is 
considered to be any natural or legal person acting for purposes 
relating to his entrepreneurial activity or trade, business or 
profession, whether publicly owned or privately owned. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

Article 5. Concept of ‘producer’ 
Without prejudice to the provisions of Article 138 and for the 
purposes laid down in the said measure, a ‘producer’ is considered 
to be the manufacturer of goods or the provider of services or his 
intermediary, or the importer of goods or services into the 
European Union, as well as any person who might present himself 
as such,  by indicating on the  product, whether it be on the  
packaging, the wrapping or any other element serving a protective 
or presentational function, or service, his name, his trademark or 
any other distinctive sign. 

Article 7. Concept of ‘supplier’ 
For the purposes of the said measure, a ‘supplier’ is considered to 
be an entrepreneur who supplies or distributes products on the 
market, irrespective of the position or contract pursuant to which 
he carries out this distribution. 
Any natural or legal person who supplies or distributes products on 
the market, irrespective of the position or contract pursuant to 
which he carries out this distribution. 

Sweden In Sweden, the concept of traders/businesses also includes non-
profit-making groups. 

United Kingdom In the United Kingdom, during the transposition of the directive on 
the sale of goods, it was stipulated that a ‘trade, profession or 
business’ included a trade, profession or business and the activities 
of any ministerial department (including the ministry of Northern 
Ireland) or any local or public administration. 
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