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Abstract 

This study explores the connection between two major areas of public interest: 
public procurement and Cohesion policy, starting with an explanation of how 
and where procurement is applied in the context of Cohesion policy, then 
analysing the current situation in the EU, the transposition of procurement 
regulations into national law and the ongoing reform of the legal framework. 
The significance of procurement in the EU Cohesion policy is the main focus of 
the study. Examples of representative practical experience are used to 
complement the information gained by desk research. A series of interviews 
with practitioners in Cohesion policy has facilitated the development of a 
number of recommendations at the end of the study.  
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EXECUTIVE SUMMARY 

1. Background 

“Public procurement and Cohesion policy” – this study covers two major areas of public 
policy interest, and it concentrates on identifying the connections between these areas. As 
a starting point of the analysis an explanation of how and where public procurement is 
applied in the context of Cohesion policy is essential. Beneficiaries of European Cohesion 
policy programmes are supported by European and national funds to implement projects. 
All purchases of goods and services under these programmes are tied to public 
procurement rules. This is certainly the case for any public entity. However, private 
institutions are also obliged to follow these rules. Thus the analysis covers both the 
beneficiary’s and the programme administration’s perspective. 

The main objective of this study is to give the Members of the European 
Parliament’s Committee on Regional Development a full account of the state of 
play in the public procurement area with reference to the EU 2020 strategy, the 
expanding role of Local and Regional Authorities in the application of public procurement 
rules in the implementation of Cohesion policy and the ongoing modernisation process of 
the European Union public procurement policy1. 

The specific objectives of the study are the following: 

 To explain the way public procurement applies to Structural funding expenditure. 

 To highlight how Structural Funds' implementation is linked to public procurement 
and to identify the relevant actors. 

 To identify the most common problems arising during the implementation of 
Cohesion policy programmes and projects due to public procurement procedures. 

 To assess if and how the current directives favour or hinder the policy 
implementation and if innovative elements (e.g. competitive dialogue) have any 
measurable impact. 

 To present the main problems of the transposition of the current directives into 
national law. 

 To elaborate if the barriers that Small and Medium-sized Enterprises encounter 
hinder them to successfully participate in public procurement procedures and have 
an influence on the implementation of Cohesion programmes and projects 
(considering that Small and Medium-sized Enterprises are one of key elements of 
the EU 2020 Strategy in respect of public procurement). 

 To provide the European Parliament with indications on the overall impact, as well 
as the administrative and financial burden, that public procurement rules have on 
Cohesion policy implementation. 

A literature review at European and national level has been conducted and – in view of its 
fragmented picture – has been complemented with a series of face-to-face or telephone 
interviews with practitioners in Cohesion policy. Several small case studies have further 
contributed to a general overview on the situation.  

                                                 
1  European Commission (2011), Green Paper on the modernisation of EU public procurement policy. Towards a 

more efficient European Procurement Market, COM (2011) 15 final, Brussels, 27.01.2011. 
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2. The state of play in the EU 

The examination of the current procurement framework in the EU, including the specific 
procedures for framework agreements, competitive dialogue and dynamic purchasing 
system, provides the starting point of the state of play analysis. The transposition of 
European procurement regulations into national law is of major importance and the 
differentiation between procurement and state aid – two aspects of major importance -
follows. To complete the consideration of public procurement in the European Union a 
procurement review of 2011 has been conducted. The key points of this analysis are the 
following: 

 Public procurement represents an estimated 13% of the European Union GDP. 
However there are no documented and transparent figures available at European 
level. 

 The European Parliament and the Council have adopted two public procurement 
directives in 2004 in order to consolidate procurement procedures at European level. 
These directives regulate procurement procedures for contract agreements above a 
defined European Union threshold. 

 Public procurement below the defined European Union thresholds is regulated under 
national law. National public procurement regulations below threshold vary, however 
many Member States chose to apply the same rules for below EU threshold cases as 
those for above the threshold.  

 The public procurement rules cover different procedures and include several 
exceptions. The most obvious distinction can be drawn between open, restrictive 
and negotiated procedures with or without prior announcement.  

 For the purpose of simplification the directives foresee under certain conditions the 
competitive dialogue procedure, the framework agreement and the dynamic 
purchasing system.  

 Procedures of public procurement and state aid are different by nature. However 
sometimes it seems to be unclear whether public procurement rules automatically 
exclude state aid rules.  

 The European Commission and European Parliament have understood the need for 
greater efficiency and simplifications of public procurement regulations and are 
currently conducting a review of the regulations. 

 The main thrust of the revision lies in the administrative simplification for greater 
efficiency and focuses specifically on public procurement for (I) innovation, (II) 
environment and resource efficiency, (III) social services and (IV) better access for 
Small and Medium-sized Enterprises and start ups. 

This leads to the interface between Structural Funds and public procurement. In 
Chapter 4 of this study the significance of public procurement in the European Union 
Cohesion policy is recognised as being of central interest. The roles of the funds, risk 
perception in practice, the quantitative dimension, and the types of interventions have 
therefore been analysed. Further, procurement in project development, the involvement of 
small and medium-sized enterprises in procurement procedures and the existing control 
functions within the Cohesion policy have to be considered, leading to an examination of 
the issues of irregularities and fraud as major challenges in the examined fields. 
Consideration has then been given to problems in Cohesion policy programmes and to the 
role of the Court of Auditors – two matters of considerable importance. To complete the 
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picture the potential relevance of specific procurement aspects (e.g. Green Public 
Procurement or the Competitive Dialogue) has been highlighted. Based on this, these are 
key findings of the analysis: 

 From the perspective of both programme authorities and beneficiaries risks related 
to public procurement culminate in the case of infrastructure investment. For 
programme management it is the risk of high error rates and infringements of public 
procurement and risks related to automatic de-commitment based on n+2/n+3 rule. 
For beneficiaries significant risks are related to timing, additional costs etc.  

 Projects, including major construction works related to infrastructure investment 
involving large-scale public procurement procedures, account for 46% of the total 
Cohesion policy budget (some €159 bn) at a European level in the period 2007-
2013. 

 Small and Medium-sized Enterprises are confronted with public procurement 
procedures in two ways. First public contracting accounts for a major share of their 
business and it is necessary for them to apply regularly for public contracts. Second 
when it comes to public funding Small and Medium-sized Enterprises or other 
organisations are obliged to use public procurement regulations when purchasing 
goods and services with publicly funded money. While in the former Small and 
Medium-sized Enterprises are increasingly improving their performance in the latter 
they still face major obstacles.  

 European Union Regulations foresee sound financial control of operations as well as 
system audits and random sample audits on projects. However, the efficiency and 
effectiveness of public procurement control is often undermined by lack of 
experience, training and internal management knowledge and staff turnover. 

 The challenges for programme management in relation to public procurement differ 
according to types of programmes. Managing Authorities of large Operational 
Programmes focusing on infrastructure investment have a better chance of having 
adequate in-house public procurement expertise. Managing Authorities of 
Operational Programmes which cover a broad range of interventions face bigger 
challenges in establishing efficient and effective control of public procurement and 
related risk management strategies. 

 Infringement of public procurement rules ranked second among the top ten 
irregularities in 2010 accounting for 14% of number of cases and 17% of financial 
volume. 

3. Examples and practical experience 

Following the above mentioned approach some examples which represent a typology of 
programmes in Cohesion policy are reviewed in Chapter 5. The respective country and 
programme profiles help to illustrate the more general findings outlined in the previous 
sections. The practical experience covers in part examples cases from the Convergence, 
Regional Competitiveness and Employment Objective and European Territorial Cooperation 
Objectives. It is important to note that whenever we refer to a specific country or a 
programme this does not mean that this country has experienced any particular 
deficiencies in relation to public procurement in the past. All experienced actors in Cohesion 
policy know that public procurement is an issue in all Member States and for all types of 
programmes.  
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Structural Funds Programmes have established different procedures to meet the 
requirements of different intervention areas. Programme contexts, management structures 
and implementation routines exhibit marked differences throughout the European Union 
and, quite often, there can be significant differences between individual programmes in one 
Member State. Three general aspects should be highlighted:  

 Cohesion Fund and European Regional Development Fund support for 
environmental and infrastructure projects managed by public 
authorities. In this case public authorities are tendering specific infrastructure 
projects with an European Union wide public announcement. These projects are 
mostly above the European Union threshold (currently €5 million, see Chapter 2) 
and therefore European Union directives for public procurement have to be 
applied. 

 Support for enterprises, Small and Medium-sized Enterprises2 and 
research centres for innovation and growth (including research, and 
Information and Communication Technologies). In this case funding from 
European Regional Development Fun is awarded to enterprises, Non-
Governmental Organisations and research centres in order to support them in 
innovative market driven development. The beneficiaries are obliged to follow 
the public procurement rules relating to their project purchasing value. In this 
case the value of purchases spans the whole spectrum of public procurement 
thresholds starting with the supply of goods below €10,000 up to research 
facilities and equipment worth several million Euros. Such a broad range of 
procurement approaches applies also to other thematic fields such as tourism, 
culture and urban/regional development. 

 Direct funding of individuals below European Union threshold (mainly 
European Social Fund): Public procurement regulations are less of an issue in 
this field since the amounts contracted are mostly below those thresholds where 
complex procurement procedures apply. 

The distinction between three groups of procedural obligations covers all types of target 
groups involved in Cohesion policy funding.  

The examples reviewed in detail in Chapter 5 of this study are: 

 Programmes under Convergence – the example of Slovakia. 

 The Regional Competitiveness and Employment Objective programme for North-
Rhine Westphalia. 

 Public Procurement in European Territorial Cooperation programmes. 

 Candidate/acceding Country – the case of Croatia (set to become a European Union 
Member, we examined the years before the accession). 

The key findings drawn from cases are the following: 

 The case studies from Slovakia – as a country under the Convergence Objective – 
and Croatia – as a former Candidate Country - emphasise the need for dedicated 
action in capacity building. 

                                                 
2  SME definition according to the European Commission Recommendation 2003/361/EC as published in the 

Official Journal of the European Union L 124, p. 36 of 20 May 2003. 
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 Moreover, in Slovakia the Act on Public Procurement – as a relatively new element 
in legislation – is subject to frequent amendments which pose an additional 
challenge for all programme bodies bearing responsibility for control functions. 

 There is a clear message  from programme management authorities that procedures 
below the European Union thresholds should be simplified in order to relieve control 
bodies and beneficiaries from major administrative workload which does not 
necessarily contribute to fair, transparent and non-discriminatory public 
procurement. 

4. Main findings and recommendations 

It has to be stated clearly that there is no alternative to the general intent and modus 
operandi of Public Procurement: public investors should allow all interested and capable 
private providers to submit an offer to deliver the works, goods or services requested. EU 
CP should not be subject of any derogation from the PP Directives at European level. 
All major arguments in favour of PP apply the more so in case of EU CP. As a matter of fact 
national PP legislation is complex and any trend towards simplification would be 
welcome. The discussion of EU PP Directives should be used to raise awareness that a 
significant part of the current complexity of PP is due to the intricacies of national 
legislation. 

The particular challenge of EU Cohesion Policy is that – in particular in comparison to 
national subsidy schemes – several layers of control are at work. Thus the probability to 
detect infringements of PP rules is higher. But at the same time people working in audit and 
control of Cohesion Policy are in most cases no procurement experts. It is evident that 
under these circumstances both sides – i.e. beneficiaries as well as audit and control bodies 
– would benefit from a limited number of procedures and an easily understandable set of 
thresholds.  

Based on the analysis of the state of play in the European Union and having looked at 
representative examples and practical experience in the field of public procurement and 
Cohesion policy, the study puts forward four main recommendations on:  

 control as a political responsibility; 

 responsibilities of the Programme Management; 

 adequacy of public procurement rules for smaller projects; 

 promotion of new public procurement elements in Cohesion Policy. 

The major legal and technical aspects of Cohesion policy and public procurement are 
subjects of national legislation. The European Union framework brings about additional 
requirements in terms of reporting, monitoring and control but the projects are in general 
guided by national rules and norms (notably in the case of infrastructure investments). 

A differentiation across the European Union comes from the fact that in EU 12 the 
administration of European Union programmes tends to be part of rather distinct layers of 
administration. Most of the line ministries have own departments for the implementation of 
Cohesion policy programmes. The focus of staff qualifications in such departments is on 
language, reporting and monitoring whereas the core expertise required for public 
procurement of infrastructure is found in other departments which can be described as 
being based on traditional technical and legal expertise. This brings about a number of 
challenges related to competencies and control functions. Institutions in charge of 
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procurement control obviously need the adequate level of expertise. Sufficient and stable 
staff is a pre-condition for efficient and effective work. 

The political construction of control functions is the requirement for such a stable 
framework. Budget cuts, frequent changes in staff policies and massive political 
intervention are common challenges for such control bodies. 

Therefore, it is of utmost importance to recognise the need for effective and efficient 
control functions in order to make the substantial market of public procurement, within 
Cohesion policy, a transparent and fair one. There is considerable evidence from across 
Europe that, without control, this transparency and fairness does not occur. 

 

Recommendations 

Cohesion policy provides significant public investment funds in many Member States and 
public procurement is a key instrument for ensuring fair access to this market. In countries 
where Cohesion policy provides significant funding the European actors should support a 
clear line of argument reinforcing the need for effective and efficient control institutions, 
particularly in view of the forthcoming programme period 2014-2020. 

 

The major responsibility for programme implementation towards the European 
Commission is borne by the Managing Authorities of Cohesion policy Programmes. The 
Audit Authorities, the second major institutions overseeing control, are entitled to audit the 
functioning of control systems ex-ante, during programme implementation, and ex-post. 

The following two basic options for improved handling of public procurement in Structural 
Funds programmes exist: 

 To introduce monitoring and reinforce control functions (the European 
Commission could anchor the monitoring and control of public procurement as 
an explicit mandatory element in all guidance documents). 

 To provide incentives to make procurement expertise more accessible to 
programme management and beneficiaries (Cohesion policy programmes do 
have funds for the implementation and management which are part of a 
separate priority called Technical Assistance. Capacity building in public 
procurement could be an item for Technical Assistance funding but it is rarely 
treated as such). 

The use of Technical Assistance for capacity-building in public procurement could be 
strongly advocated at the European level. It is important that the approach is targeted 
towards making available suitable expertise for: 

 programme management for carrying out ex-ante control (i.e. prior to 
contracting) as well as ex-post control; 

 beneficiaries (for example, establishing a list of certified procurement experts 
who would be available to provide cost-estimates and initial guidance for free 
(that is, paid by the programme). 

A review on practice in Structural Funds programmes throughout the European Union 
shows that capacities for effective control of public procurement and prevention of fraud in 
public procurement within programmes, that is, mainly the capabilities of Managing 
Authorities and financial control, are quite limited. This is particularly true for programmes 
which finance a broad range of interventions including small infrastructure programmes, 
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such as regional Operational Programmes, Regional Competitiveness and Employment 
Objective or European Territorial Cooperation programmes. In order to strengthen their 
capacities programme authorities often have to rely on the expertise of other institutions, 
such as the Audit Authorities, national procurement offices or even national Courts of 
Auditors. Therefore an improved framework for the structured exchange of management 
knowledge and access to public procurement expertise is required. 

 

Recommendations 

The European Parliament could enter into negotiations with the Commission in favour of a 
targeted public procurement package for Cohesion policy. The package could consist of 
several elements such as the introduction of monitoring, the reinforcement of control 
provisions and enhanced guidance on possible safety loops regarding Public Procurement 
in the programmes. In particular for programmes comprising a broad range of eligible 
interventions a multitude of options exist in order to: 

 prevent shortcomings related to Public Procurement; 

 ensure high awareness for Public Procurement at all stages of programme and 
project cycle management.  

 

The case studies clearly reveal problems related to public procurement rules for 
smaller projects. Small and Medium-sized Enterprises or other small organisations are 
obliged to apply public procurement regulations when managing publicly funded projects. 
This encounters various obstacles, especially regarding their capacity to deal with these 
procedures. 

The issue of complex procedures is not only relevant for European Union regulations but it 
also occurs in some Member States with procedures below the European Union thresholds. 
In this case complexity of public procurement at Member States’ level can even exceed the 
European complexity. At the same time it is very difficult to demonstrate efficient use of 
funds without price comparison. Thus the discussion points towards the definition of 
minimum standards for price comparison, i.e. for the transparent establishment of 
comparison offers without excessive additional administrative burdens.  

In any case in order for the Structural Funds to reach their potential target groups the 
complexity of public procurement rules has to be reduced.  

Recommendations 

In cases where smaller organisations are managing publicly funded projects contract 
volumes will be small. Suppliers as well as contracting authorities claim that procurement 
procedures should in such cases be simplified. European actors could support a discussion 
to define minimum standards for transparent price comparison in case of small contract 
volumes, thereby creating an opportunity for reducing the diversity of legal provisions for 
smaller contract volumes in national procurement acts across the European Union.  

Furthermore – in order to diminish the burden for smaller organisations as beneficiaries - 
support should be provided by procurement experts under the Technical Assistance 
budget of the Operational Programmes.  
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10 

There are several new elements in public procurement which deserve the attention of 
Cohesion policy actors across Europe. In particular Green Public Procurement or 
Sustainable Public Procurement with its focus on the life-cycle costs of products or 
buildings would be suitable elements under a Cohesion Policy aligned with the objectives of 
EU 2020. Article 17 of Reg. (EU) 1083/2006 stipulates that objectives of the funds shall be 
pursued in the framework of environmental sustainability. In practice all Operational 
Programmes are required to establish environmental sustainability as a horizontal principle. 
Promoting Green Public Procurement as a positive contribution to environmental 
sustainability could add substance to this principle.  

A similar approach could be considered for Socially Responsible Public Procurement as 
a small, though concrete, element which contributes to the objective of social inclusion. 
Last but not least, projects related to these new elements in Public Procurement could be 
encouraged in the next generation of programmes. Such an approach could take different 
forms including: 

 Training initiatives on Green public procurement and Socially Responsible Public 
Procurement for Local and Regional Authorities as part of capacity-building either 
in national Technical Assistance programmes or, for example, in the case of 
Socially Responsible Public Procurement as part of Technical Assistance of 
European Social Fund programmes. 

 Support to e-procurement as one element in the Operational Programmes on 
Information Society (which are quite frequent in EU-12). 

 

Recommendations 

EU Cohesion Policy with its significant financial volume could be a lever for new elements 
such as Green Public Procurement, Socially Responsible Public Procurement or e-
procurement to be added in Public Procurement.  

However promotion of such elements with a view to the forthcoming programme period will 
need approval and backing at European level i.e. the European Commission and the 
European Parliament as well as the national level. To this end, it will be important to inform 
and engage the national procurement authorities in order to gain a wider audience among 
the programme management authorities. Without such coordinated initiatives at European 
and national level programme management authorities will tend to attach little or no 
importance to award criteria other than the lowest price. 

 


