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Abstract 

This study explores the connection between two major areas of public interest: 
Public procurement and Cohesion policy, starting with an explanation of how 
and where procurement is applied in the context of Cohesion policy, then 
analysing the current situation in the EU, the transposition of procurement 
regulations into national law and the ongoing reform of the legal framework. 
The significance of procurement in the EU Cohesion policy is the main focus of 
the study. Examples of representative practical experience are used to 
complement the information gained by desk research. A series of interviews 
with practitioners in Cohesion policy has facilitated the development of a 
number of recommendations of the study.  
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EXECUTIVE SUMMARY 

1. Background 

“Public procurement and Cohesion policy” – this study covers two major areas of public 
policy interest, and it concentrates on identifying the connections between these areas. As 
a starting point of the analysis an explanation of how and where public procurement is 
applied in the context of Cohesion policy is essential. Beneficiaries of European Cohesion 
policy programmes are supported by European and national funds to implement projects. 
All purchases of goods and services under these programmes are tied to public 
procurement rules. This is certainly the case for any public entity. However, private 
institutions are also obliged to follow these rules. Thus the analysis covers both the 
beneficiary’s and the programme administration’s perspective. 

The main objective of this study is to give the Members of the European 
Parliament’s Committee on Regional Development a full account of the state of 
play in the public procurement area with reference to the EU 2020 strategy, the 
expanding role of Local and Regional Authorities in the application of public procurement 
rules in the implementation of Cohesion policy and the ongoing modernisation process of 
the European Union public procurement policy1. 

The specific objectives of the study are the following: 

 To explain the way public procurement applies to Structural funding expenditure. 

 To highlight how Structural Funds' implementation is linked to public procurement 
and to identify the relevant actors. 

 To identify the most common problems arising during the implementation of 
Cohesion policy programmes and projects due to public procurement procedures. 

 To assess if and how the current directives favour or hinder the policy 
implementation and if innovative elements (e.g. competitive dialogue) have any 
measurable impact. 

 To present the main problems of the transposition of the current directives into 
national law. 

 To elaborate if the barriers that Small and Medium-sized Enterprises encounter 
hinder them to successfully participate in public procurement procedures and have 
an influence on the implementation of Cohesion programmes and projects 
(considering that Small and Medium-sized Enterprises are one of key elements of 
the EU 2020 Strategy in respect of public procurement). 

 To provide the European Parliament with indications on the overall impact, as well 
as the administrative and financial burden, that public procurement rules have on 
Cohesion policy implementation. 

A literature review at European and national level has been conducted and – in view of its 
fragmented picture – has been complemented with a series of face-to-face or telephone 
interviews with practitioners in Cohesion policy. Several small case studies have further 
contributed to a general overview on the situation.  

                                          

 
1  European Commission (2011), Green Paper on the modernisation of EU public procurement policy. Towards a 

more efficient European Procurement Market, COM (2011) 15 final, Brussels, 27.01.2011. 

9 



Policy Department B: Structural and Cohesion Policies 
 

2. The state of play in the EU 

The examination of the current procurement framework in the EU, including the specific 
procedures for framework agreements, competitive dialogue and dynamic purchasing 
system, provides the starting point of the state of play analysis. The transposition of 
European procurement regulations into national law is of major importance and the 
differentiation between procurement and state aid – two aspects of major importance -
follows. To complete the consideration of public procurement in the European Union a 
procurement review of 2011 has been conducted. The key points of this analysis are the 
following: 

 Public procurement represents an estimated 13% of the European Union GDP. 
However there are no documented and transparent figures available at European 
level. 

 The European Parliament and the Council have adopted two public procurement 
directives in 2004 in order to consolidate procurement procedures at European level. 
These directives regulate procurement procedures for contract agreements above a 
defined European Union threshold. 

 Public procurement below the defined European Union thresholds is regulated under 
national law. National public procurement regulations below threshold vary, however 
many Member States chose to apply the same rules for below EU threshold cases as 
those for above the threshold.  

 The public procurement rules cover different procedures and include several 
exceptions. The most obvious distinction can be drawn between open, restrictive 
and negotiated procedures with or without prior announcement.  

 For the purpose of simplification the directives foresee under certain conditions the 
competitive dialogue procedure, the framework agreement and the dynamic 
purchasing system.  

 Procedures of public procurement and state aid are different by nature. However 
sometimes it seems to be unclear whether public procurement rules automatically 
exclude state aid rules.  

 The European Commission and European Parliament have understood the need for 
greater efficiency and simplifications of public procurement regulations and are 
currently conducting a review of the regulations. 

 The main thrust of the revision lies in the administrative simplification for greater 
efficiency and focuses specifically on public procurement for (I) innovation, (II) 
environment and resource efficiency, (III) social services and (IV) better access for 
Small and Medium-sized Enterprises and start ups. 

This leads to the interface between Structural Funds and public procurement. In 
Chapter 4 of this study the significance of public procurement in the European Union 
Cohesion policy is recognised as being of central interest. The roles of the funds, risk 
perception in practice, the quantitative dimension, and the types of interventions have 
therefore been analysed. Further, procurement in project development, the involvement of 
small and medium-sized enterprises in procurement procedures and the existing control 
functions within the Cohesion policy have to be considered, leading to an examination of 
the issues of irregularities and fraud as major challenges in the examined fields. 
Consideration has then been given to problems in Cohesion policy programmes and to the 
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role of the Court of Auditors – two matters of considerable importance. To complete the 
picture the potential relevance of specific procurement aspects (e.g. Green Public 
Procurement or the Competitive Dialogue) has been highlighted. Based on this, these are 
key findings of the analysis: 

 From the perspective of both programme authorities and beneficiaries risks related 
to public procurement culminate in the case of infrastructure investment. For 
programme management it is the risk of high error rates and infringements of public 
procurement and risks related to automatic de-commitment based on n+2/n+3 rule. 
For beneficiaries significant risks are related to timing, additional costs etc.  

 Projects, including major construction works related to infrastructure investment 
involving large-scale public procurement procedures, account for 46% of the total 
Cohesion policy budget (some €159 bn) at a European level in the period 2007-
2013. 

 Small and Medium-sized Enterprises are confronted with public procurement 
procedures in two ways. First public contracting accounts for a major share of their 
business and it is necessary for them to apply regularly for public contracts. Second 
when it comes to public funding Small and Medium-sized Enterprises or other 
organisations are obliged to use public procurement regulations when purchasing 
goods and services with publicly funded money. While in the former Small and 
Medium-sized Enterprises are increasingly improving their performance in the latter 
they still face major obstacles.  

 European Union Regulations foresee sound financial control of operations as well as 
system audits and random sample audits on projects. However, the efficiency and 
effectiveness of public procurement control is often undermined by lack of 
experience, training and internal management knowledge and staff turnover. 

 The challenges for programme management in relation to public procurement differ 
according to types of programmes. Managing Authorities of large Operational 
Programmes focusing on infrastructure investment have a better chance of having 
adequate in-house public procurement expertise. Managing Authorities of 
Operational Programmes which cover a broad range of interventions face bigger 
challenges in establishing efficient and effective control of public procurement and 
related risk management strategies. 

 Infringement of public procurement rules ranked second among the top ten 
irregularities in 2010 accounting for 14% of number of cases and 17% of financial 
volume. 
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3. Examples and practical experience 

Following the above mentioned approach some examples which represent a typology of 
programmes in Cohesion policy are reviewed in Chapter 5. The respective country and 
programme profiles help to illustrate the more general findings outlined in the previous 
sections. The practical experience covers in part examples cases from the Convergence, 
Regional Competitiveness and Employment Objective and European Territorial Cooperation 
Objectives. It is important to note that whenever we refer to a specific country or a 
programme this does not mean that this country has experienced any particular 
deficiencies in relation to public procurement in the past. All experienced actors in Cohesion 
policy know that public procurement is an issue in all Member States and for all types of 
programmes.  

Structural Funds Programmes have established different procedures to meet the 
requirements of different intervention areas. Programme contexts, management structures 
and implementation routines exhibit marked differences throughout the European Union 
and, quite often, there can be significant differences between individual programmes in one 
Member State. Three general aspects should be highlighted:  

 Cohesion Fund and European Regional Development Fund support for 
environmental and infrastructure projects managed by public authorities. In 
this case public authorities are tendering specific infrastructure projects with an 
European Union wide public announcement. These projects are mostly above the 
European Union threshold (currently €5 million, see Chapter 2) and therefore 
European Union directives for public procurement have to be applied. 

 Support for enterprises, Small and Medium-sized Enterprises2 and research 
centres for innovation and growth (including research, and Information and 
Communication Technologies). In this case funding from European Regional 
Development Fun is awarded to enterprises, Non-Governmental Organisations and 
research centres in order to support them in innovative market driven development. 
The beneficiaries are obliged to follow the public procurement rules relating to their 
project purchasing value. In this case the value of purchases spans the whole 
spectrum of public procurement thresholds starting with the supply of goods below 
€10,000 up to research facilities and equipment worth several million Euros. Such a 
broad range of procurement approaches applies also to other thematic fields such as 
tourism, culture and urban/regional development. 

 Direct funding of individuals below European Union threshold (mainly 
European Social Fund): Public procurement regulations are less of an issue in this 
field since the amounts contracted are mostly below those thresholds where 
complex procurement procedures apply. 

The distinction between three groups of procedural obligations covers all types of target 
groups involved in Cohesion policy funding.  

                                          

 
2  SME definition according to the European Commission Recommendation 2003/361/EC as published in the 

Official Journal of the European Union L 124, p. 36 of 20 May 2003. 
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The examples reviewed in detail in Chapter 5 of this study are: 

 Programmes under Convergence – the example of Slovakia. 

 The Regional Competitiveness and Employment Objective programme for North-
Rhine Westphalia. 

 Public Procurement in European Territorial Cooperation programmes. 

 Candidate/acceding Country – the case of Croatia (set to become a European Union 
Member, we examined the years before the accession). 

The key findings drawn from cases are the following: 

 The case studies from Slovakia – as a country under the Convergence Objective – 
and Croatia – as a former Candidate Country - emphasise the need for dedicated 
action in capacity building. 

 Moreover, in Slovakia the Act on Public Procurement – as a relatively new element 
in legislation – is subject to frequent amendments which pose an additional 
challenge for all programme bodies bearing responsibility for control functions. 

 There is a clear message  from programme management authorities that procedures 
below the European Union thresholds should be simplified in order to relieve control 
bodies and beneficiaries from major administrative workload which does not 
necessarily contribute to fair, transparent and non-discriminatory public 
procurement. 

4. Main findings and recommendations 

It has to be stated clearly that there is no alternative to the general intent and modus 
operandi of Public Procurement: public investors should allow all interested and capable 
private providers to submit an offer to deliver the works, goods or services requested. EU 
CP should not be subject of any derogation from the PP Directives at European 
level. All major arguments in favour of PP apply the more so in case of EU CP. As a matter 
of fact national PP legislation is complex and any trend towards simplification would be 
welcome. The discussion of EU PP Directives should be used to raise awareness that a 
significant part of the current complexity of PP is due to the intricacies of national 
legislation. 

The particular challenge of EU Cohesion Policy is that – in particular in comparison to 
national subsidy schemes – several layers of control are at work. Thus the probability to 
detect infringements of PP rules is higher. But at the same time people working in audit and 
control of Cohesion Policy are in most cases no procurement experts. It is evident that 
under these circumstances both sides – i.e. beneficiaries as well as audit and control bodies 
– would benefit from a limited number of procedures and an easily understandable set of 
thresholds.  
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Based on the analysis of the state of play in the European Union and having looked at 
representative examples and practical experience in the field of public procurement and 
Cohesion policy, the study puts forward four main recommendations on:  

 control as a political responsibility; 

 responsibilities of the Programme Management; 

 adequacy of public procurement rules for smaller projects; 

 promotion of new public procurement elements in Cohesion Policy. 

The major legal and technical aspects of Cohesion policy and public procurement are 
subjects of national legislation. The European Union framework brings about additional 
requirements in terms of reporting, monitoring and control but the projects are in general 
guided by national rules and norms (notably in the case of infrastructure investments). 

A differentiation across the European Union comes from the fact that in EU 12 the 
administration of European Union programmes tends to be part of rather distinct layers of 
administration. Most of the line ministries have own departments for the implementation of 
Cohesion policy programmes. The focus of staff qualifications in such departments is on 
language, reporting and monitoring whereas the core expertise required for public 
procurement of infrastructure is found in other departments which can be described as 
being based on traditional technical and legal expertise. This brings about a number of 
challenges related to competencies and control functions. Institutions in charge of 
procurement control obviously need the adequate level of expertise. Sufficient and stable 
staff is a pre-condition for efficient and effective work. 

The political construction of control functions is the requirement for such a stable 
framework. Budget cuts, frequent changes in staff policies and massive political 
intervention are common challenges for such control bodies. 

Therefore, it is of utmost importance to recognise the need for effective and efficient 
control functions in order to make the substantial market of public procurement, within 
Cohesion policy, a transparent and fair one. There is considerable evidence from across 
Europe that, without control, this transparency and fairness does not occur. 

 

Recommendations 

Cohesion policy provides significant public investment funds in many Member States and 
public procurement is a key instrument for ensuring fair access to this market. In countries 
where Cohesion policy provides significant funding the European actors should support a 
clear line of argument reinforcing the need for effective and efficient control institutions, 
particularly in view of the forthcoming programme period 2014-2020. 

 

The major responsibility for programme implementation towards the European 
Commission is borne by the Managing Authorities of Cohesion policy Programmes. The 
Audit Authorities, the second major institutions overseeing control, are entitled to audit the 
functioning of control systems ex-ante, during programme implementation, and ex-post. 
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The following two basic options for improved handling of public procurement in Structural 
Funds programmes exist: 

 To introduce monitoring and reinforce control functions (the European Commission 
could anchor the monitoring and control of public procurement as an explicit 
mandatory element in all guidance documents). 

 To provide incentives to make procurement expertise more accessible to programme 
management and beneficiaries (Cohesion policy programmes do have funds for the 
implementation and management which are part of a separate priority called 
Technical Assistance. Capacity building in public procurement could be an item for 
Technical Assistance funding but it is rarely treated as such). 

The use of Technical Assistance for capacity-building in public procurement could be 
strongly advocated at the European level. It is important that the approach is targeted 
towards making available suitable expertise for: 

 programme management for carrying out ex-ante control (i.e. prior to contracting) 
as well as ex-post control; 

 beneficiaries (for example, establishing a list of certified procurement experts who 
would be available to provide cost-estimates and initial guidance for free (that is, 
paid by the programme). 

A review on practice in Structural Funds programmes throughout the European Union 
shows that capacities for effective control of public procurement and prevention of fraud in 
public procurement within programmes, that is, mainly the capabilities of Managing 
Authorities and financial control, are quite limited. This is particularly true for programmes 
which finance a broad range of interventions including small infrastructure programmes, 
such as regional Operational Programmes, Regional Competitiveness and Employment 
Objective or European Territorial Cooperation programmes. In order to strengthen their 
capacities programme authorities often have to rely on the expertise of other institutions, 
such as the Audit Authorities, national procurement offices or even national Courts of 
Auditors. Therefore an improved framework for the structured exchange of management 
knowledge and access to public procurement expertise is required. 
 

Recommendations 

The European Parliament could enter into negotiations with the Council and the 
Commission in favour of a targeted public procurement package for Cohesion policy. The 
package could consist of several elements such as the introduction of monitoring, the 
reinforcement of control provisions and enhanced guidance on possible safety loops 
regarding Public Procurement in the programmes. In particular for programmes comprising 
a broad range of eligible interventions a multitude of options exist in order to: 

 prevent shortcomings related to Public Procurement; 

 ensure high awareness for Public Procurement at all stages of programme and project 
cycle management.  

 

The case studies clearly reveal problems related to public procurement rules for 
smaller projects. Small and Medium-sized Enterprises or other small organisations are 
obliged to apply public procurement regulations when managing publicly funded projects. 
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This encounters various obstacles, especially regarding their capacity to deal with these 
procedures. 

The issue of complex procedures is not only relevant for European Union regulations but it 
also occurs in some Member States with procedures below the European Union thresholds. 
In this case complexity of public procurement at Member States’ level can even exceed the 
European complexity. At the same time it is very difficult to demonstrate efficient use of 
funds without price comparison. Thus the discussion points towards the definition of 
minimum standards for price comparison, i.e. for the transparent establishment of 
comparison offers without excessive additional administrative burdens.  

In any case in order for the Structural Funds to reach their potential target groups the 
complexity of public procurement rules has to be reduced.  

Recommendations 

In cases where smaller organisations are managing publicly funded projects contract 
volumes will be small. Suppliers as well as contracting authorities claim that procurement 
procedures should in such cases be simplified. European actors could support a discussion 
to define minimum standards for transparent price comparison in case of small contract 
volumes, thereby creating an opportunity for reducing the diversity of legal provisions for 
smaller contract volumes in national procurement acts across the European Union.  

Furthermore – in order to diminish the burden for smaller organisations as beneficiaries - 
support should be provided by procurement experts under the Technical Assistance 
budget of the Operational Programmes.  

 

There are several new elements in public procurement which deserve the attention of 
Cohesion policy actors across Europe. In particular Green Public Procurement or 
Sustainable Public Procurement with its focus on the life-cycle costs of products or 
buildings would be suitable elements under a Cohesion Policy aligned with the objectives of 
EU 2020. Article 17 of Reg. (EU) 1083/2006 stipulates that objectives of the funds shall be 
pursued in the framework of environmental sustainability. In practice all Operational 
Programmes are required to establish environmental sustainability as a horizontal principle. 
Promoting Green Public Procurement as a positive contribution to environmental 
sustainability could add substance to this principle.  

A similar approach could be considered for Socially Responsible Public Procurement as 
a small, though concrete, element which contributes to the objective of social inclusion. 
Last but not least, projects related to these new elements in Public Procurement could be 
encouraged in the next generation of programmes. Such an approach could take different 
forms including: 

 Training initiatives on Green public procurement and Socially Responsible Public 
Procurement for Local and Regional Authorities as part of capacity-building either in 
national Technical Assistance programmes or, for example, in the case of Socially 
Responsible Public Procurement as part of Technical Assistance of European Social 
Fund programmes. 

 Support to e-procurement as one element in the Operational Programmes on 
Information Society (which are quite frequent in EU-12). 
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Recommendations 

EU Cohesion Policy with its significant financial volume could be a lever for new elements 
such as Green Public Procurement, Socially Responsible Public Procurement or e-
procurement to be added in Public Procurement.  

However promotion of such elements with a view to the forthcoming programme period will 
need approval and backing at European level i.e. the European Commission and the 
European Parliament as well as the national level. To this end, it will be important to inform 
and engage the national procurement authorities in order to gain a wider audience among 
the programme management authorities. Without such coordinated initiatives at European 
and national level programme management authorities will tend to attach little or no 
importance to award criteria other than the lowest price. 
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1. INTRODUCTION 

This study identifies the interface between two major areas of public interest: Cohesion 
policy and procurement. The starting point of the analysis is an explanation of how and 
where public procurement (PP) is applied in the context of Cohesion policy (CP). 
Beneficiaries of European CP programmes are supported by European and national funds to 
implement projects. All purchases of goods and services under these programmes are tied 
to PP rules. This is certainly the case for any public entity. However, private institutions are 
also obliged to follow these rules. Implementing EU-funded projects is often perceived as a 
considerable challenge from the beneficiary’s perspective for the following reasons:  

 All rules of the CP programme (related to reporting, financial control and 
establishing a proper audit trail in project management) have to be understood and 
observed. 

 Time management is crucial risking automatic de-commitment under the n+2/3 
rules and putting programme management under time pressure. 

 In addition, for a significant percentage of projects, full compliance with PP rules is a 
major issue as compliance is usually a compulsory element included in the 
contractual agreement between beneficiary and programme authority. 

From the beneficiaries' perspective these procedures – resulting from very different 
backgrounds – are often perceived as being cumbersome and particularly time and 
resource consuming. The different cultural and geographical background of the beneficiaries 
can add to the difficulties of proper implementation of PP.  

From the perspective of programme administration procurement is perceived as a 
major risk factor. If the relevant financial control or Audit Authorities (AA) uncover a failure 
in compliance with procurement legislation the entire, potentially major, project budget 
item is ineligible. In a case where the AA detects a lack of systematic qualified control, i.e. 
a weakness in the control system, this might be considered as a systemic error serious 
enough to block a whole CP programmes. Furthermore, all of the compliance procedures 
have to be followed under the implicit time and spend pressures imposed by the n+2/3 
rule.3 

But it should be stated clearly that there is no alternative to the general intent and 
modus operandi of PP: public sector investors should allow all interested and eligible 
private providers to submit an offer to deliver the works, goods or services requested. 
European Commission (EC) directives set out the precise procedures and steps that must 
be followed for specific purchases. In addition below these EU specified thresholds PP 
procedures are regulated in each Member State (MS). However these investors have to 
submit their requests to at least more than one prospective bidder. In many cases, and 
certainly in cases involving substantial amounts of funding, the request also has to be 
published at EU level, given the fact that in many countries money from Structural Funds 
(SF) plays a dominant role in infrastructure investment. With project volumes starting from 
€1.5 million up to more than €300 million, the importance of this market becomes 
obvious.4 

                                          

 
3  Bauer C (2008), EU-Förderungen und Vergaberecht - Ein praxisorientierter Leitfaden für rechtskonforme 

Auftragsvergaben in EU-Strukturfondsprogrammen und –projekten, Saarbrücken, p. 82ff. 
4  Bauer C (2008), p. 6ff. 
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From a European Union (EU) perspective this market of “public investors” is very 
fragmented. All Member States have developed their own specific national legislation on PP. 
Member States have transposed all the requirements of the relevant EU directives into that 
legislation but, below the thresholds which require official publication at EU level, a wide 
variety of different approaches exists. 

Within CP it is evident that procurement has the strongest implications for the programmes 
under the Convergence Objective (CONV). These programmes usually focus on the 
construction of new infrastructure or the plugging of infrastructure gaps and the European 
Regional Development Fund (ERDF) and Cohesion Fund (CF) represent a major source of 
financing. However, outside of infrastructure programmes there is a considerable share of 
PP procedures related to competitiveness and employment projects. While the necessity of 
PP in major construction projects is quite straightforward, the barriers and pitfalls 
associated with smaller projects have been less well documented. 

There is clear evidence5 that PP represents a key challenge in terms of control over the 
proper use of European Funds. The preparation of Terms of Reference (ToR) for major 
construction works, such as a stretch of motorway, requires sound expertise and produces 
substantial technical documentation, often of several hundred pages. The corresponding 
offers or tenders are also equally substantial. These offers have then to be assessed by 
specialists and the entire documentation might also be subject to ex-post control which 
again requires time and expertise. However, there is no alternative to this rigid control 
approach for a number of reasons. One major reason is fraud: there is documentary 
evidence that indicates that PP is prone to fraud. The findings of the EC, based on Member 
States’ reporting on irregularities and suspected fraud, indicates that irregularities and 
fraud in PP is the area where these irregularities have the most substantial financial impact. 
Moreover the Coordination Committee of the Funds (COCOF) has produced a very relevant 
document on fraud indicators which6 identifies 16 different schemes for fraud that can 
occur in the procurement phase. Reports produced by organisations such as Transparency 
International underline these findings.  

However, it can be assumed that many of the above stated irregularities are not deliberate 
but, rather arise from the complexity of the overall system which consists of different 
European and national regulations.  

This study tries to address the whole range of different aspects of PP, not just in projects in 
the convergence regions, but also in the less obvious, smaller projects, many of which are 
in the competitiveness and employment regions. 

                                          

 
5  European Commission (2009), Information Note on Fraud Indicators for ERDF, ESF and CF, COCOF 09/0003-

00/EN, Working Document prepared by the Commission services, Brussels. 
6  European Commission (2009), Information Note on Fraud Indicators for ERDF, ESF and CF, COCOF 09/0003-

00/EN, Working Document prepared by the Commission services, Brussels. See also Table 12, p. 54. 
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2. STUDY OBJECTIVES AND METHODOLOGY  

2.1. Study background and objectives 

Public investment is an important instrument to stimulate economic growth. In particular in 
the Cohesion Countries, EU Cohesion policy accounts for a significant share of public 
investment money. In certain sectors –particularly in environmental infrastructure of many 
Cohesion Countries7 – investment financed from the CF and ERDF accounts for more than 
50% of the total public investment. Some 46% or €159 bn of the total Community Funding 
for the period 2007-2013 is dedicated to infrastructure investment.8 This has to be 
considered as a significant segment of the European market for public works.  

Investment in public work projects is undertaken mostly by public authorities at national, 
regional and local level. In such instances the role of PP is significant and is twofold being 
the key instrument to:  

 ensure the efficient use of public funds since – if properly done – it should lead to 
economically most advantageous offer being chosen; and 

 safeguard a fair competition and fair access to the market since – if properly done – 
the works requested are transparently described and all interested companies may 
submit their offers thus contributing to the competitiveness of the private sector and 
also to fair pricing. 

A number of additional policy aspects have been developed in the past decade to enhance 
the role of PP. First, public investment can provide a major stimulus to environmental 
sustainability and the so-called Green Public Procurement (GPP) is slowly spreading from 
Northern Europe. Next to economical criteria, environmental aspects should also govern the 
purchases of public authorities. Second, a similar principle – though with different criteria – 
is applied in the latest development: the socially responsible PP where bidders have to 
comply with certain criteria related to Corporate Social Responsibility. 

PP is a comparatively dynamic area of legislation: national laws are subject to frequent 
amendments, in some countries temporary clauses and exemption rules have been 
introduced as a reaction to the economic crises. Also, at European level a modernisation of 
the PP is currently underway: Following the Green Paper9 issued by the EC in 2011 and a 
public consultation, in December 2011 proposals for new public procurement directives 
were presented which are now negotiated between the EU legislators. 

In practice the application of PP is a prime example of a combination of technical and legal 
know-how and experience. Building designs have to be developed; cost-estimates have to 
be undertaken. The planning and elaboration of tender documents is often subject to PP as 
well. The choice of the proper PP procedure has to be based on an exact cost estimate. 
Once these pre-requirements are in place sound legal expertise and practice is essential. 
Thus it becomes more understandable why the compliant and safe application of PP poses a 
significant challenge, in particular for Local and Regional Authorities (LRA). Around two 
thirds of public investments are carried out at sub-national government level. 
                                          

 
7  In particular HU, RO, SK, PL, LV, LT, CY – for more details see section 4.1.4. 
8  For more details please see section 4.1.4. 
9  European Commission (2011), Green Paper on the modernisation of EU public procurement policy. Towards a 

more efficient European Procurement Market, COM (2011) 15 final, Brussels, 27.01.2011. See also European 
Commission, Green Paper on the modernisation of EU public procurement policy. Towards a more efficient 
European Procurement Market. Synthesis of replies. 
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Comparatively small municipal or regional building departments often have to handle 
several large investment projects at once and this leads to obvious capacity constraints. At 
the same time legal expertise is often not available in-house. Serious failures in complying 
with PP rules have been identified by the Court of Auditors (CoA) in the implementation of 
projects under the ERDF and the CF (43% of all quantifiable errors). 

These quite demanding requirements, stemming from PP legislation, meet the quite rigid 
framework of OPs as part of EU CP. Public authorities responsible for these programmes 
encounter a multitude of challenges and PP procedures are perceived as a serious risk 
factor for the timing of projects. The preparation of documents, the time needed for the 
procedure as such and the frequent occurrence of complaints and the resulting delays 
might add up to periods lasting several months. In case of errors or fraudulent activities 
the expenditures might be partly or completely ineligible. Several of such projects might 
considerably increase the risk of loss of funds due to automatic de-commitment or payment 
suspension from the EC. 

The main objective of this study is to give the Members of the European Parliament’s 
Committee on Regional Development a full account of the state of play in the PP area. This 
paper, besides giving an overview on the situation in general, identifies and analyses the 
main problems of PP in connection to CP. The specific study objectives are the following: 

 to outline the major mechanisms inherent to PP as well as the diversity of 
regulations across the EU for smaller contract values; 

 to elaborate a substantiated view on the relevance of PP for CP; 

 to highlight how the implementation of the SF is linked to PP and to identify the 
relevant actors; 

 to identify the most common problems arising during the implementation of CP 
programmes and projects due to PP procedures; 

 to analyse the problems from the perspective of all relevant actors: i.e. the 
authorities which procure works or services, the programme management of OP in 
CP, the corresponding control authorities, the beneficiaries of such programmes and 
also the providers of works and services, in particular Small and Medium-sized 
Enterprises (SMEs); 

 to assess if and how the current directives favour or hinder the policy 
implementation and if innovative elements (e.g. competitive dialogue) have any 
measurable impact; 

 to provide the European Parliament (EP) with indications on the overall impact that 
PP rules have on CP implementation, including the administrative and financial 
burden. 
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2.2. Methodology 

The study draws its conclusions based on a mainly qualitative analysis which is combined 
with a limited number of quantified elements. The list of references indicates that a broad 
range of materials has been screened for this study.  

The limited number of quantified elements points to a major problem regarding the sources 
for research: PP is not subject to consistent monitoring across the EU. The procurement 
notices in the Official Journal (OJ) refer only to contracts above the relevant thresholds, 
thus not allowing for a comprehensive quantified picture. The limited scope of this study did 
not allow for an analysis of these procurement notices in detail and we believe that the 
added-value of such an exercise would be limited anyway. The general picture of the use of 
funds in CP as provided in Chapter 4 is sufficient to demonstrate the incidence and weight 
of PP in CP. A valuable task for further studies could be a broader number of case studies 
paired with series of interviews with all relevant categories of actors. 

In order to complement the fragmented picture that the available literature can provide, a 
series of interviews with practitioners in CP have been conducted. Following these 
interviews cases have been elaborated to give a general overview on the PP situation in the 
field of CP in the EU. These include programmes under Convergence (CONV, case: 
Slovakia), Regional Competitiveness and Employment (RCE) programmes (case: North-
Rhine Westphalia), PP in European Territorial Cooperation (ETC) programmes and also the 
situation in EU candidate countries has been considered (case: Croatia when still a 
candidate country).  

Anyone working in CP – be it as part of the programme management, or working in an AA 
or as consultant – is frequently made aware of problems related to PP in all types of 
programmes. The expertise backing this study draws on numerous sources ranging from: 

 capacity-building missions in candidate countries; 

 numerous case studies on countries and programmes as well as services to 
programme management; 

 direct involvement in programme management which includes all steps from 
consultation of applicants over contracting to attend the annual meetings between 
Managing and Audit Authorities. 

Based on these experiences one learns to understand the perspectives of programme 
management as well as those of applicants and beneficiaries. Furthermore one learns that - 
due to the dominance of public actors in CP, PP is a key issue. It is evident that Metis 
GmbH bears the sole responsibility for the study contents and is ready to discuss the 
findings with a wider audience.  
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3. PUBLIC PROCUREMENT IN THE EUROPEAN UNION 

KEY FINDINGS 

 Public procurement represents an estimated 13% of the European Union GDP. 
However there are no documented and transparent figures available at European 
level on the details of these procedures. 

 The European Parliament and the Council have adopted two public procurement 
directives in 2004 in order to consolidate procurement procedures at European level. 
These directives regulate procurement procedures for contracts above a defined EU 
threshold. 

 Public procurement below the defined EU thresholds is regulated under national law. 
National public procurement regulations below EU threshold vary, however many 
Member States chose to apply the same rules for below EU threshold cases as those 
for above the threshold.  

 The public procurement rules cover different procedures and include several 
exceptions. The most obvious distinction can be drawn between open, restrictive 
and negotiated procedures with or without prior announcement.  

 For the purpose of simplification the directives foresee under certain conditions the 
competitive dialogue procedure, the framework agreement and the dynamic 
purchasing system.  

 Procedures of public procurement and state aid are different by nature. However 
sometimes it seems unclear whether public procurement rules automatically exclude 
state aid rules.  

 The European Commission and the European Parliament have understood the need 
for greater efficiency and simplification of public procurement regulations and are 
currently conducting a review of the regulations. 

 The main thrust of the revision lies in administrative simplification for greater 
efficiency and focuses specifically on public procurement for (I) innovation, (II) 
environment and resource efficiency, (III) social services and (IV) better access for 
SMEs and start ups. 

3.1. Current framework  

The PP framework currently in force in the European Union is covered by two directives: 

 2004/18/EC: coordination procedures for award of public works contracts, public 
supply contracts and public service contracts (also called the “classic directive”); 
and, 

 2004/17/EC: procurement procedures for entities operating in the water, energy, 
transport and postal service sectors (also called the “utility directive”). 

An amendment of the 2004 directives was issued in 2009 (1177/2009). 

These two directives are intended to provide a basis and direction for national approaches 
to PP with a view to supporting the creation of the European single market.  
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It is estimated that PP makes up an important part of EU GDP (around 13%)10. 
However, prior to 2004, transparency in public tendering was weak with only 16% of the 
total estimated PP tenders launched having been published11.  

The directives have therefore been a reaction to an imbalanced situation in the EU. They 
provide a standardised framework for procurement rules and procedures whilst maintaining 
the principles of transparency and non-discrimination. 

This procurement framework applies to legal and natural persons contracted by bodies 
governed by public law as per Article 1 for the directive 2004/18/EC. This article covers 
anyone: 

 established for the specific purpose of meeting needs in the general interest that is 
not having an industrial or commercial character; 

 having a legal status; 

 financed primarily by the State, regional or local authorities, or other bodies 
governed by public law; or subject to management supervision by those bodies; or 
having an administrative, managerial or supervisory board with more than half of 
whose members are appointed by the State, regional or local authorities, or by other 
bodies governed by public law.12 

The PP directives outline contract procedures, thresholds and the specifics of different 
categories of contracts, see Table 1 below. 

Table 1: Current thresholds by contract type 

CONTRACTS AWARDED BY CENTRAL GOVERNMENT AGENCIES 
THRESHOLD 

LIMITS € 

Works contracts, works concessions contracts, subsidised works contracts  5,000,000 

All contracts relating to services listed in Annex II B, certain 
telecommunications services and R&D services; all design contests 
relating to these services and all subsidised services 

200,000 

All contracts and design contests relating services listed in Annex II A 
except contracts and design contests concerning certain 
telecommunications services and R&D services 

130,000 

All supplies contracts awarded by contracting authorities except those 
operating in the field of defence 

130,000 

                                          

 
10 Bovis, Christopher H. (2007), EU Public Procurement Law, Elgar European Law Series, Edward Elgar Publishing, 

ISBN 9781847209474, p VIII. 
11  European Commission (2004), A report on the functioning of public procurement markets in the EU: benefits 

from the application of EU directives and challenges for the future, 03/02/2004, p2, available at: 
http://ec.europa.eu/internal_market/publicprocurement/docs/public-proc-market-final-report_en.pdf. 

12  European Commission (2004), Directive 2004/18/EC of the European Parliament and of the Council of 31 
March 2004 on the coordination of procedures for the award of public works contracts, public supply contracts 
and public service contracts, Article 1. 
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SUPPLIES CONTRACTS AWARDED BY CONTRACTING AUTHORITIES 
OPERATING IN THE FIELD OF DEFENCE 

THRESHOLD 
LIMITS € 

Products listed in Annex V 130,000 

Other products 200,000 

CONTRACTS AWARDED BY SUB-CENTRAL  
CONTRACTING AUTHORITIES 

THRESHOLD 
LIMITS € 

Works contracts, works concessions contracts, subsidised works contracts  5,000,000 

All service contracts, all design contests, subsidised service contracts, all 
supplies contracts 

200,000 

CONTRACTS AWARDED TO ENTITIES OPERATING IN THE WATER, 
ENERGY, TRANSPORT AND POSTAL SERVICES SECTORS 

THRESHOLD 
LIMITS € 

Supply and service contracts 400,000 

Works contracts 5,000,000 

Source:  European Commission (2011), Commission regulation No 1251/2011 of 30 November 2011 amending 
directives 2004/17/EC, 2004/18/EC and 2009/81/EC of the European Parliament and of the Council in 
respect of their application thresholds for the procedures for the awards of contract (Text with EEA 
relevance) 

The PP directives include several exceptions. An important distinction is made between 
contracts procured under directive 2004/17/EC for water, transport and postal services and 
those procured under directive 2004/18/EC for other public work contracts, public supply 
and public service contracts. Further explicit exceptions cover: 

 telecommunications; 

 secret intelligence contracts and contracts requiring special security; 

 contracts governed by specific procedural rules (e.g. international agreements); 

 other specific exclusions (real estate, programme material for broadcasting, 
arbitration and conciliation, financial services, employment contracts, research and 
development services). 

The directives allow different procedures which offer the contracting public authority 
flexibility in approach according to specific procedural requirements.  

A general distinction is made between open, restrictive and negotiation procedures. 
There is a further distinction between negotiated procedures with or without prior 
publication of a contract notice. Publication in official public journals is a requirement.  

Negotiated procedures with prior announcements apply:  

 where the original submission of tenders has been deemed inadequate or 
inapplicable but where the submissions have the potential to be corrected without 
substantial changes; 

 in cases where services cannot be priced before submission, where the design of the 
work or the nature of the services needs to be precise or for works and services 
intended solely for research. 
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Negotiated procedures without publication or other contract notices apply in cases 
where:  

 no suitable tender has been submitted under a previous procedure; 

 technical or artistic reasons; 

 in cases of extreme urgency; 

 these procedures may also be applicable to the public supply of products for the 
purpose of research, experimentation, study or development; 

 an additional delivery by the original supplier; 

 supplies quoted and purchased on a commodity market; 

 the purchase of supplies on particularly advantageous terms. 

Table 2 shows a simplified summary of the procedures applicable to PP above threshold.  

PP below threshold, as set out in Table 2, is deemed to be the responsibility of the 
MS and is required to be regulated by national law. The award of PP contracts falling 
below the EU thresholds is a significant proportion of total public contracting. SMEs are 
especially affected by contracts below the EU threshold with contracts following national 
procedures13. 

                                          

 
13  OECD (2010), Public Procurement in EU Member States – The Regulation of contract below the EU thresholds 

and in Areas not covered by the detailed rules of the EU Directives, Sigma Papers Nr. 45, OECD 27-May-2010, 
p. 7. 
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Table 2: Overview of PP procedures  

PUBLIC SERVICE CONTRACTS ENERGY, TRANSPORT AND 
POSTAL SERVICES SECTORS 

PROCEDURE 
PUBLIC WORKS 

CONTRACTS 
PUBLIC SUPPLY 

CONTRACTS 2004/18/EC 
Annex II B 

2004/18/EC 
Annex II A 

2004/17/EC 

Procurement procedure  

Open procedure x X x x x 

Restricted procedure 
with public 
announcement 

x X x x x 

Restricted procedure 
without public 
announcement 

x X x x x 

Negotiated procedure 
with public 
announcement 

 Irregular tenders  

 Exceptional cases where 
works, supplies or 
services do not permit 
prior overall pricing 

 Work performed solely 
for research, testing or 
development 

 Irregular tenders  

 Exceptional cases 
where works, supplies 
or services do not 
permit prior overall 
pricing 

 Irregular tenders  
exceptional cases where works, 
supplies or services do not permit 
prior overall pricing 

 Where design of work is involved 
but the contract specifications 
cannot be established with 
sufficient precision to permit the 
award 

 see 2004/16/EC 

Negotiated procedure 
without public 
announcement 

 No suitable tender 

 Technical or artistic 
reasons 

 Extreme urgency 

 Additional work not 
included in the project 

 Product is 
manufactured for the 
purpose of research, 
experimental, study or 
development 

 Additional deliveries by 
the original supplier 

 Design contest 

 Additional work not included in 
the initial project 

 Aggregated value does not exceed 
50% of the amount of the original 
contract 

 New work or service which is a 

 see 2004/16/EC 
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PUBLIC SERVICE CONTRACTS ENERGY, TRANSPORT AND 
POSTAL SERVICES SECTORS 

PROCEDURE 
PUBLIC WORKS 

CONTRACTS 
PUBLIC SUPPLY 

CONTRACTS 2004/18/EC 
Annex II B 

2004/18/EC 
Annex II A 

2004/17/EC 

initially  

 New work or service 
which is a repetition of 
similar works or services 

 Commodity market 
products 

 Particularly 
advantageous tenders 

the repetition of similar works or 
services 

Specific procedures 

Public works 
concession 

x    

Service concession     

This directive does not apply to 
works and service concessions 
which are awarded by contracting 
entities carrying out one or more of 
the activities referred to in Articles 
3 (gas, heat and electricity) and 7 
(transport) or where those 
concessions are awarded for 
carrying out those activities. 

Dynamic purchasing 
system 

x X x x x 

Framework 
agreement 

x (restrictions Article 47 
2009/81/EC) 

x (restrictions Article 47 
2009/81/EC) 

x (restrictions 
Article 47 

2009/81/EC) 
 

x (restrictions Article 40 
2004/17/EC) 

Competitive dialogue x (restrictions Article 27 
2009/81/EC) 

x (restrictions Article 27 
2009/81/EC) 

x (restrictions 
Article 27 

2009/81/EC) 

x (restrictions 
Article 27 

2009/81/EC) 
 

Source: European Commission (2004), 2004/17/EC, 2004/18/EC, European Commission (2009), 2009/81/EC 
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3.2. Specific procedures 

Specific PP instruments are being proposed for the purpose of simplifying certain 
procedures. These proposals include the use of framework contracts, competitive dialogue 
and public purchasing agreements.  

3.2.1. Framework agreement 

Framework agreements are set out in both directives 2004/17/EC and 2004/18/2004 and 
are almost identical in their description: “an agreement between one or more contracting 
authorities and one or more economic operators, the purpose of which is to establish the 
terms governing contracts to be awarded during a given period, in particular with regard to 
price and, where appropriate, the quantity envisaged”.14 

Nevertheless, between the two directives there is a clear distinction in their legal 
requirements. For directive 2004/17/EC, the “utility directive”, the award procedure 
between one or more contracting authorities and one or more contractors may be 
conducted without a call for tender, as long as the agreement is in accordance with the 
directive. This is different to the “classical directive” (2004/18/EC) and its amendments. 
The latter specifies two types of framework agreement:15  

 framework agreements which include all conditions and have the status of a 
contract; 

 framework agreements which do not include all conditions and represent an 
agreement whereby additional orders can be negotiated at a later stage. 

Both types of framework agreements make use of open, restricted and negotiation 
procedures as applicable. Framework agreements are mostly used for the purchasing of 
continuous commodity supplies or for the provision of continuous services. The 
duration of such an agreement cannot exceed four years.  

3.2.2. Competitive dialogue 

Competitive dialogue is intended to provide “a flexible procedure which preserves not only 
competition between economic operators but also the need for the contracting authorities 
to discuss all aspects of the contract with each candidate." (EC 2004/17/EC). This 
procedure however should only be used for specific awards. The following criteria have to 
be in place for the use of this procedure:  

 complexity and objective impossibility; 

 technical complexity; 

 legal complexity. 

All three criteria can assist a public contracting authority where there is a need to further 
define contract specifics at a later stage in the process. The directive states that 
“contracting authorities that carry out particularly complex projects may, without this 
being due to any fault on their part, find it objectively impossible to define the means 
                                          

 
14  European Commission 2004. 
15  European Commission (2005), Explanatory Note – Framework Agreements – Classic Directive, This document 

corresponds to document CC/2005/03_rev 1 of 14.7.2005, public procurement policy, p. 1-4. 
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of satisfying their needs or of assessing what the market can offer in the way of technical 
solutions and/or financial/legal solutions. This situation may arise in particular with the 
implementation of important integrated transport infrastructure projects, large computer 
networks or projects involving complex and structured financing the financial and legal 
make-up of which cannot be defined in advance” (EC 2004, 2004/18/EC).  

In this case either an open or restricted invitation will be published for the submission of 
proposals to address specific thematic issues. Examples could be architectural or design 
proposals, Information and Communication Technologies (ICT). The competitive dialogue 
procedure allows the contracting authority to adjust their needs in the light of proposals 
received during the procedure.16 

3.2.3. Dynamic purchasing system 

The dynamic purchasing system is an electronic system for purchasing services or 
commodities commonly available in the market. In this procedure an unrestricted 
number of companies are invited to submit a non-binding statement of delivery. All 
companies which have submitted a statement will be registered in the system. After this 
general listing these companies will be directly invited to submit a tender for each specific 
contract. This system is similar to the framework agreement in that it may not last more 
than four years.17  

3.3. Transposition into national law 

The directives described briefly above apply only to PP contracts over the specified EU 
thresholds. These thresholds have been modified since 2004 and have been adapted to 
changing economic circumstances. Amendments to the EC directives were published in 
2009 and each MS is obliged to implement the PP directives.  

PP below EU thresholds is not covered by EU law. However, the general EU Treaty 
principles of transparency and non-discrimination must be respected.  

In implementing EU law many Member States choose to include all relevant PP directives 
(including 92/13/EEC18 and 89/665/EEC19) in one national PP law. For example 
Luxembourg, France, Germany and Sweden have implemented the directive requirements 
through separate legal acts20. Those regulations are based on the EC directive 92/13/EEC 
and directive 89/665/EEC21. UK, Ireland, Finland, Cyprus and Spain chose to adopt the EU 
directives in separate acts.  

Most Member States have applied the same rules used for "above threshold" 
procedures to "below threshold" procedures. However, some Member States chose to 

                                          

 
16  European Commission (2005), Explanatory Note – Competitive Dialog – Classic Directive, This document 

corresponds to document CC/2005/03_rev 1 of 14.7.2005, public procurement policy, p. 1-4. 
17  European Commission (2004), directive 2004/18/EC of the European Parliament and of the Council of 31 March 

2004 on the coordination of procedures for the award of public works contracts, public supply contracts and 
public service contracts, Article 33. 

18  Remedies Directive for the utilities sector. 
19  Remedies Directive for the public sector. 
20  Bianchi T. Guidi V. (2010), The comparative survey on the national public procurement systems of the PPN, 

Authority for the supervision of public contracts, Department for the coordination of European policies, Italian 
presidency, Rome December 2010, p. XVI. 

21  Directive to coordinating the laws, regulations and administrative provisions relating to the application of 
Community rules on the procurement procedures. 
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enact separate legislation for "below threshold" procedures (for example Germany and 
Romania). UK and Ireland did not apply any specific rule for PP "below threshold"22. Italy, 
Finland, Lithuania, Denmark and Cyprus chose to implement simplified procedures for 
awards "below threshold".23 

In addition, those Member States implementing rules "below threshold" have specified 
different sub-thresholds for different PP procedures. These sub-thresholds are lower for 
service and supply contracts than for public work contracts and, on average, start between 
€5,000 and €15,000. Below this level no specific procurement procedures are necessary. 
The next sub–threshold with simplified rules is for supply and service contracts between 
€50,000 and €70,000. Above this threshold most of the Member States use the same rules 
as the EU threshold procurement procedures.24 However, it is worth noting that these 
thresholds have been revised in some cases in order to adapt to economic changes and 
needs.  

3.4. State aid and public procurement 

State aid is a technical term for a subsidy granted by public bodies. State aid and 
subsidies come into play where a fully competitive market is missing or a state body serves 
as a monopoly. The state body will use subsidies in order to ensure that a service or 
delivery of goods meets public interest. This is also the case for public service systems 
which are delivered indirectly by commercial suppliers.25  

State aid, like PP, is covered by legislation laid down by the EC and follows the principle 
that state aid does not distort competition and trade within the EU. The state aid rules are 
not part of the Treaty of the Functioning of the European Union (TFEU) but are 
indirectly raised in Article 87 (1) which refers to “any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in 
so far as it affects trade between Member States, be incompatible with the common 
market” (EU 2006),)26. However there is a regularly assessed set of rules which 
provides a legal framework for state aid in individual Member States27.  

Taking into account Article 87 of TFEU procurement transactions may be considered 
as state aid if the transaction:  

 is financed directly or indirectly through state resources; 

 confers an economic advantage to undertaking; 

 confers an advantage that is selective and distorts, or threatens to distort, 
competition; 

                                          

 
22  OECD (2010), Public Procurement in EU Member States – The Regulation of contract below the EU thresholds 

and in Areas not covered by the detailed rules of the EU Directives, Sigma Papers Nr. 45, OECD 27-May-2010, 
p. 8. 

23  Bianchi T. Guidi V. (2010), p. XVII. 
24  OECD (2010), p. 8. 
25  BIS (2009), How the State Aid rules impact upon funding for the delivery of Public Services including Services 

of General Economic Interest (SGEI), Guidance notes, OCTOBER 2009, p. 1-2. 
26  European Union (2006), Consolidated versions of the treaty on European Union and of the treaty establishing 

the European Community, Official Journal of the European Union, Article 87. 
27  European Commission (2011), EU Competition Law, Rules Applicable to State Aid Situation as at 29 November 

2011, competition handbooks, Brussels. 
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 has an effect on intra-Community trade.28 

The application of state aid is difficult because its use can violate European law. However, 
there are two possible situations where state aid can legally be granted:  

 where a state aid package has been notified to the EC for individual approval; 

 where it is deemed to have approval without notification on the basis that it 
complies within an approved aid scheme that has already been notified.29  

The approval of a state aid package involves a process that can take up to four to six 
months or longer and imposes considerable and burdensome administrative processes.  

The difference between PP and state aid is clearly differentiated by the competitive nature 
of PP. However, it is not clear whether each PP procedure automatically excludes state aid. 
The question of whether PP involves state aid to any economic operator can be determined 
by evaluating the award criteria against normal market conditions30.   

3.5. Public procurement review 2011 

The EC sees PP as a key part of the Europe 2020 strategy for smart, sustainable and 
inclusive growth (EC 2011)31. PP serves the Europe 2020 objectives as a market based 
instrument. In the light of Europe 2020 PP should not only serve the internal market but 
should encourage business towards more resource efficient and low-carbon operations and 
innovations. In this respect, over the past few years, several different communication 
papers have been published for specific PP procedures relating to environmental issues and 
to social and innovation issues.32 However, all of these initiatives have been implemented 
differently in the Member States.  

In the current economic crisis, efficient and effective public spending/funding needs to be 
improved through the implementation of better adjusted instruments. In this respect EU- 
wide PP procedures should formally be improved. 

To this end the EC committed itself “to adopt a legislative proposal for a revised and 
modernised public procurement legislative framework, with a view to underpinning a 
balanced policy which fosters demand for environmentally sustainable, socially responsible 
and innovative goods, services and works”33. As a result the EC has proposed the revision 
of both the “classical” and “utility” directives.  

 

 

 
 

                                          

 
28  Tosics N. Gaal N (2007), Public procurement and State aid control — the issue of economic advantage, 

Competition policy newspaper Number 3 – 2007, p. 15. 
29  Cobbetts (2010), State Aid and Public Procurement: A Practical Guide, May 2010, p.2. 
30  Tosics N. Gaal N (2007), p. 18. 
31  European Commission (2011), Commission proposals to modernise the European public procurement market - 

Frequently Asked Questions, Press release MEMO/11/931. Brussels, 20 December 2011, p. 1. 
32  e.g. green public procurement (2008), pre-commercial public procurement (2007), buying social (2010), 

opening public procurement for SMEs (2008). 
33  European Commission (2011), The Single Market Act: Twelve levers to boost growth and confidence, "Working 

together to create new growth" Communication From The Commission to The European Parliament, the 
Council, The Economic and Social Committee and the Committee of the Regions, COM(2011) 206 final, 
{SEC(2011) 467 final, Brussels, 13.4.2011. 
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The proposals have two main objectives: 

 to increase efficiency; 

 to specifically allow suppliers to make better use of PP to support the priority goals 
regarding such as environmental issues, higher resource and energy efficiency, 
combating climate change, promoting innovation, employment and social 
inclusion.34  

To reduce administrative burdens the EC proposes the following simplifications35: 

 The two underlying procedures, open and restricted, will continue. Specific 
procedures, under certain conditions, will continue with a set of six specific 
procurement methods (electronic procurement, framework agreements, dynamic 
purchasing system, electronic auctions, electronic catalogues, central purchasing 
bodies, joint procurement). 

 A simplified procurement regime for sub-central authorities with the use of a prior 
information notice which will replace separate contract notices before a PP call. 

 The reduction of documentation requirements, compulsory acceptance of self-
declarations, reduction of re-submission of documents which were previously 
submitted (after four years). 

 Intensive promotion of electronic procurement. 

 Modernisation of procedures and an obligatory shortening of time limits. 

 Easing of publication requirements through the use of standardised documents such 
as the European Procurement Passport. 

 Joint award of public contracts in different Member States. 

3.5.1. Specific aspects of public procurement 

For better targeting of the most pressing needs in terms of innovation, environment, public 
health, social services, etc. the following proposals have been put forward: 

 Specific regulations related to innovation36: 

 establishment of structured partnerships for the development of an innovative 
product; 

 simplified competitive dialogue for innovation procurement; 

 facilitation of cross-border joint procurement. 

 Specific regulations related to environmental and resource efficiency37: 

 selection criteria based on the production process should enable the contracting 
authority to have an influence on the process of a contracted service; 

                                          

 
34  European Commission (2011), Proposal for a directive of the European Parliament and of the Council on public 

procurement, COM(2011) 896final, 2011/0438 (COD), {SEC(2011) 1585 final}{SEC(2011) 1586 final}, 
Brussels, 20.12.2011, p. 2. 

35  European Commission (2011), COM(2011) 896final, pp. 8. 
36  European Commission (2011), COM(2011) 896final, p. 8. 
37  European Commission (2011), COM(2011) 896final, p. 9. 
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 awards can be based on life cycle costing which includes the whole life cycle of 
goods or services to be contracted; 

 criteria can also include labels (e.g. eco-labels) or certificates (e.g. EMAS). 

 Specific regulations related to social services38: 

 increased discretion to organise the choice of service providers autonomously in 
each MS; 

 specific regime for public contracts for those services with a threshold of 
€500,000. 

 Specific regulations for better access for SMEs and start ups39: 

 division of public contracts into smaller lots for better access;  

 reduction of turnover requirements; 

 equal participation of groups of economic operators in all Member States; 

 direct payment to subcontractors. 

3.5.2. Proposals for a directive on the award of Concession Contracts 

The EU has assessed the PP procedure in each MS and discovered a series of errors relating 
to concession contracts. Concessions are used for high value public private partnerships. In 
this case the private partner operates in close cooperation with the public partner for an 
extended period of time. Within this concession various services and deliveries may be 
provided without any further procurement procedure. These types of contract are mainly 
used for infrastructure projects.  

However, current rules and procedures in Member States do not reflect the principles of the 
Treaty. Member States either do not have any rules, or those national rules in place, do not 
reflect the principles of transparency and fair competition.40 

The EC has expressed specific concerns in relation to PP issues related to the EU CF. 
Concession contracts for infrastructure, energy, etc. are widely used in the CF. 
Irregularities in this particular area have caused delays and cancellations of infrastructure 
projects.  

As a result of problems arising from concession contracts the EC has proposed a directive 
to cover this area. The proposed directive aims at harmonising concession rules in the 
Member States to eliminate the current unsatisfactory level of irregularities.41  

The main elements of the proposed directive are: 

 Clearer and more precise definition of a concession covering the award of works and 
services concessions both in the “classic” sector and in the “utilities” sector. 

 Compulsory publication of concessions in the OJ of the EU, when their value is equal 
to or greater than € 5,000,000. 

                                          

 
38  European Commission (2011), COM(2011) 896final, p. 9. 
39  European Commission (2011), COM(2011) 896final, p. 10. 
40  European Commission (2011), Proposal for a Directive of the European Parliament and of the Council on the 

award of Concession Contracts – Frequently Asked Questions, MEMO/11/932, Brussels, 20 December 2011, p. 
1. 

41  European Commission (2011), MEMO/11/932, p. 2. 
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  A pragmatic solution for dealing with changes to concessions contracts during their 
term notably when justified by unforeseen circumstances. 

 Establishment of a minimum deadline of 52 days for the submission of applications 
for the concession. 

 Establishment of certain obligations with respect to the selection and award criteria 
to be applied by the contracting authorities and contracting entities when awarding 
concessions. 

 No specific award procedures required but instead the definition of certain general 
guaranties aiming at ensuring transparency and equal treatment with particular 
reference to negotiation. 

 Application of the remedies directives to all concessions above the threshold.42 

 

                                          

 
42  European Commission (2011), MEMO/11/932, p. 4. 
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4. STRUCTURAL FUNDS AND PUBLIC PROCUREMENT 

KEY FINDINGS 

 From the perspective of both programme authorities and beneficiaries risks related 
to PP culminate in the case of infrastructure investment. For programme 
management it is the risk of high error rates and infringements of PP and risks 
related to automatic de-commitment based on n+2/n+3 rule. For beneficiaries it 
poses significant risks related to timing, additional costs, etc.  

 Projects, including major construction works related to infrastructure investment 
involving large-scale PP procedures, account for 46% of the total CP budget (some 
€159 bn) at a European level in the period 2007-2013. 

 SMEs are confronted with public procurement procedures in two ways. First, public 
contracting accounts for a major share of their business and it is necessary for them 
to apply regularly for public contracts. Second, when it comes to public funding 
SMEs or other organisations are obliged to use public procurement regulations when 
purchasing goods and services with publicly funded money. While in the former case 
SMEs are increasingly improving their performance, in the latter they still face major 
obstacles.  

 EU Regulations foresee sound financial control of operations as well as system audits 
and random sample audits on projects. However, the efficiency and effectiveness of 
PP control is often undermined by lack of experience, training and internal 
management knowledge and staff turnover. 

 The challenges for programme management in relation to PP differ according to 
types of programmes. Managing Authorities (MAs) of large Operational Programmes 
(OPs) focused on infrastructure investment have a better chance of having adequate 
in-house PP expertise. MAs of OPs which cover a broad range of interventions face 
bigger challenges in establishing efficient and effective control of PP and related risk 
management strategies. 

 Infringement of PP rules ranked second among the top ten irregularities in 2010 
accounting for 14% of number of cases and 17% of financial volume. 

 

Procurement policy is a cause of concern to CP practitioners and it is an issue which 
dominates the programme implementation as it can be a reason for major delays or a key 
risk factor or a massive requirement for control. The key point is that when it comes to 
investment and procurement, implementation risks can be very high for the parties 
concerned, i.e. the beneficiary and the programme authority. If a procurement procedure is 
carried out incorrectly, either due to technical error or due to intentional malpractice, then 
the whole amount involved may be deemed ineligible. These errors may be detected by 
Financial Control based on an examination of a first interim invoice, an AA when carrying 
out a sample check, or by the EC after implementation of substantial parts of the 
investment. The problem for the beneficiary is obvious as a partial or complete repayment 
might be the outcome. But this situation can also create major problems for the 
programme authority in that financial targets, under the n+3 rule for automatic de-
commitment, might not be met and, in case of frequent occurrence, these issues might be 
considered as systemic errors leading to the blocking of the programme. 
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The diagram below outlines, in technical terms, the interface between CP and PP. The 
Programme defines the eligibility of beneficiaries and expenditures. The sector or 
intervention area, as well as the project type, will have major implications for the project 
budget and the budget lines ranging from staff costs to the purchase of goods and services 
to investment in construction works. The type of beneficiary and the cost items of the 
project will determine the use of PP. This might range from a 100% application of PP in the 
case of a major public works under CF to the non-application of PP due to the prevalence of 
staff costs (e.g. in case of ERDF financed Research and Development (R&D) projects of 
universities or SME investment) where share of public finance is below certain, nationally 
defined, thresholds. 

 

Figure 1: Cohesion Policy and public procurement – the interface 
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This section examines the following: 

 the link between the implementation of SF in general to PP; 

 an estimate of the significance of PP for EU CP; 

 the relevant rules and types of expenditure which are affected, including the 
involved stakeholders; 

 procurement within the project cycle - obstacles during the implementation of CP 
programmes and projects caused by PP procedures. 

                                          

 
43  Abbreviations in the figure: First Level Control (FLC) and Second Level Control (SLC). 
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4.1. The significance of public procurement in EU Cohesion Policy 

4.1.1. The role of Structural Funds 

The three main instruments of CP are CF, ERDF, and the European Social Fund (ESF). The 
allocation of each of the Funds in the current period is as set out in Table 3 below. 

Table 3: The weight of Structural Funds in Cohesion Policy 

FUNDS VOLUME IN 2007 -2013 IN € 

Cohesion Fund 70,000,000,000 

ERDF 202,000,000,000 

ESF 75,000,000,000 

Total 347,000,000,000 

Source: 5th Cohesion Report 

A general outline of the nature of interventions financed under each fund provides initial 
insight to the significance of PP in CP: 

 CF is applied only under the CONV and is meant to bridge major gaps in 
infrastructure in countries whose national GDP is below 90% of the EU average and 
projects typically comprise of construction of waste water treatment plants, 
stretches of motorways, etc. Hence these projects will be the subject of PP at EU 
level published in the OJ, i.e. procurement is brought to the European Market. 

 ERDF is the Fund with the broadest range of possible applications and it is quite 
difficult to estimate its share of more substantial procurement. There is a certain 
division across Europe regarding the use of ERDF. Under CONV, which accounts for 
80% of total CF, the main use is for a variety of infrastructure investment ranging 
from renovation of buildings to rehabilitation of local roads, ICT infrastructure and 
sewerage networks. PP is a key issue for programme implementation. Under the 
Objective of Regional Competitiveness and Employment the amount of 
infrastructure investment is less dominant but the crucial point is that ERDF 
contracts throughout Europe require beneficiaries to comply with national PP rules. 
This requirement is supported by the national procurement rules (e.g. based on the 
share of public subsidy) and the national eligibility rules for SF. 

 ESF is in a specific position since eligibility for ESF does not foresee investment in 
construction therefore risks relating to PP are smaller than in ERDF. ESF is managed 
by intermediary bodies or Public Employment Services (PES). These intermediary 
bodies are responsible for the most effective and efficient implementation. 
Interventions of ESF are directed to individuals and interventions are organised via 
external organisations (e.g. training organisations) and, in this case, contracting is 
made via PP. However, in most cases these contracts do not exceed the EU 
thresholds and are governed by national PP procedures. 
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4.1.2. Public procurement: risk perception in practice 

Consistent monitoring of PP is not a compulsory requirement and is thus hardly carried out 
by Member States which is why there is a general lack of comprehensive data on PP in 
general and, consequently, no consistent data on the application of PP in CP in particular 
exists. Two major recent studies on PP44 confirm this fact: in both cases large-scale 
surveys among contracting authorities had been carried out in order to collect a set of data 
which allows for reliable and representative data analysis (though without a focus on CP). 
The TED database45 is a valuable database on all PP procedures which are above the 
thresholds for publication at European level but do not include the large number of smaller 
PP procedures for works and services.   

However, the quantitative significance of PP for EU CP is evident, in particular, due to the 
large amounts of infrastructure investment. Such projects have the following common 
elements which are of major relevance for PP: 

 substantial project volumes; 

 public authorities or equivalent bodies acting as beneficiaries; 

 a predominance of works and supply of goods and services provided from external 
sources. 

The significance of PP is not necessarily linked to the size of the project or to its character 
but rather to whether legislation requires a PP procedure or not. However, if PP is wrongly 
carried out the complete cost item might not be eligible for funding from SF. In case that 
such mistakes are detected during control by the Control Bodies or the AA of the 
programme or the EC the minimum consequence is a financial correction.46 In the case of 
infrastructure investment the consequences are far reaching for both sides, i.e. 
for the beneficiary and for programme management: 

 Where an error in PP is detected and EU-funding, and even national financing is 
suspended, the construction process cannot easily be stopped without major political 
consequences for the beneficiary. 

 Infrastructure investment usually entails contracts of significant volumes and 
therefore, legal proceedings, linked to complaints, are much more likely than in the 
case of smaller contracts for services and goods. Thus the project time schedule can 
easily be jeopardised during, or immediately after the PP procedure, which poses a 
risk for the beneficiary and for the programme management. 

 The specifications in the ToR included in PP form the basis of the contract with the 
construction company. On the one hand the contract implies significant commitment 
regarding technical risks and liability on the part of the contractor and on the other 
hand, ill-defined specifications might lead to significant additional costs or lengthy 
legal disputes. 

 If the AA detects a significant irregularity during the sample audit or lack of control 
of PP through the discovery of a systemic error during the audit the MA in the first 
instance, may impose temporary suspension of payments to the programme. As a 

                                          

 
44  PwC 2011, Kahlenborn W 2011. 
45  Web portal of the supplement of the Official Journal of the EU contains; according to PwC 2011, p. 4, the 

database includes detailed information on 540,000 purchases in the 2006-2010 period; the portal is 
maintained by the European Commission. 

46  COCOF 2007. 
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consequence the programme management is confronted with a major risk. A project 
break increases the risk of automatic de-commitment under the n+2/n+3 rule. A 
temporary suspension of payments will require urgent action to repair control 
deficiencies and this also aggravates the risk of de-commitment. 

 In many EU-12 countries, investment in transport and environmental infrastructure 
account for up to 50% of CP funding.47 

In contrast to infrastructure investment, PP of services or goods bears a lower risk for the 
programme authority due to the usually smaller contract volumes. Where the beneficiary is 
also acting as the contracting authority, in particular with services, it is easier to address 
and alleviate problems in the initial phase of implementation. However the burden for 
beneficiaries and the challenge for the control bodies in the case of programmes with 
numerous smaller projects and a multitude of different small-scale PP procedures should 
not be underestimated. 

From the perspective of risk management for programme authorities, as well as for 
beneficiaries, risks related to PP accumulate in the case of infrastructure investment. As will 
be demonstrated in the following sections, infrastructure investment is concentrated in 
those regions which receive funding under CONV. 

4.1.3. Quantitative dimension: the use of EU Cohesion Policy Funds 

As no consistent data on PP in EU CP are available, the significance of PP will be 
demonstrated by relevant general data on the use of SF together with factual evidence 
based on actual projects and programmes.48 As has been shown in previous sections the 
character of the intervention allows conclusions to be drawn on the type of procurement 
while the project size gives an indication of the expected magnitude of lots and contracts. 
This indicates whether it will be offered in a European market or in a national one. 

The following set of data offers relevant information on the use of EU CP funds: 

 Intervention categories: Under the requirements of Reg. (EU) 1828/200649 all 
projects are required to be classified under a system of intervention categories50 and 
this classification gives a fairly detailed indication of the character of major project 
activity. All programmes are required to submit an estimate at the start of the 
programme. These data, based on the initial estimates at the start of programmes, 
are available from DG Regio51 and have been used for the purpose of this study52. 
DG Regio has provided an illustrative summary of these intervention categories in a 
collection of 11 broader intervention areas. 

 The concept of Expenditure for Development (EfD): EfD defines a bundle of 
public investment which is largely consistent with the cost items eligible for funding 

                                          

 
47  See table 4 in section 4.1.3. 
48  See section 5 (Case Studies). 
49  European Union (2006), Commission Regulation (EC) No 1828/2006 of 8 December 2006 setting out rules for 

the implementation of Council Regulation (EC) No 1083/2006 laying down general provisions on the European 
Regional Development Fund, the European Social Fund and the Cohesion Fund and of Regulation (EC) No 
1080/2006 of the European Parliament and of the Council on the European Regional Development Fund, 
Official Journal of the European Union, L 371/1, 27.12.2006, Brussels. 

50  See above Annex IIA of the Reg. (EU) 1828/2006 (also labelled as Implementation Regulation). 
51  European Commission (2007), EU Cohesion Policy – The Thematic Pages. 
52  See Table 4. 
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from SF. Detailed research for the period 2004-2006 underlines the leading role of 
EU CP in infrastructure investment, in particular in EU-12.53  

 Publishing a list of beneficiaries of programmes: Under Reg. (EU) 1828/2006, Article 
754 it is compulsory to publish the beneficiaries of SF interventions at least on the 
programme website. This gives an account of what is happening in the measures of 
each programme (the character of interventions being outlined in the description of 
the measures in the respective OP). Given the scope of this study it is neither 
possible nor meaningful to analyse all programmes. Selected examples have been 
provided which demonstrate the significance of PP and which indicate models of 
approach which are implemented in a similar way in a number of countries (see 
chapter 5).  

4.1.4. The type of interventions  

The most consistent and relevant data come from an analysis of the initial set of 
Intervention Categories55 which have been grouped into 11 intervention areas. These 
data underlines the dominance of infrastructure investment in CP. Table 4 below 
summarises the main points in more detail. 

 46% of the total CP budget is used for infrastructure investment where PP is the key 
requirement; the share varies according to the CP objectives between 52% in the 
case of CONV and 21% for RCE. PP must be carried out correctly otherwise the 
project poses significant and multiple risks to the beneficiary and to the programme 
authority. 

 Intervention areas where PP concerns smaller contract volumes and higher amounts 
in the purchase of goods and services accounts for 48%. This does not necessarily 
mean that PP does not occur in these intervention areas but construction works or 
service contracts usually have a much smaller volume in these cases. Project 
budgets, such as for Research, Development, Technology, Innovation (RDTI) or SME 
products and services, tend to consist of a mix of staff costs, smaller purchases and 
expert contracts. In the case of SME investment where support is provided as loans, 
PP is not an issue at all. The risk related to PP is much smaller at least from a 
programme perspective. 

 

 

 

                                          

 
53  Ismeri (2010), Distribution of Competences in relation to Regional Development Policies in the Member States 

of the European Union, Contract No. 2008.CE.16.0.AT.040/2008.CE.16.CAT.014, prepared by Ismeri Europa 
and Applica, commissioned by DG REGIO, February 2010, Brussels and EPRC (2010), The Objective of 
Economic and Social Cohesion in the Economic Policies of Member States. Final Report, Part II: Country 
Reports, prepared by EPRC and Euroreg, commissioned by DG REGIO, November 2010, Brussels/Glasgow. 

54  European Union (2006), Commission Regulation (EC) No 1828/2006, Article 7. 
55  Intervention categories (also labelled as Categorisation Codes) are a system of coding for interventions as part 

of EU Cohesion Policy Programmes (the codes are defined in Regulation EC 1828/2006, Annex IIA); e.g. 
Railways TEN-T is code 17, Ports is code 30, etc. The code is used at project level in the Monitoring System of 
programmes and these codes are part of the compulsory data exchange with the Commission (DG Regio, DG 
Employment); some countries such as AT have introduced an additional code in order to distinct between 
investment and soft activities – the latter reveal usually a higher share of own resources and PP is less of an 
item; however, usually the project size allows for a clear-cut deduction of the actual project character. 
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It can, therefore, be concluded that the market for major PP related to infrastructure 
investment, as part of EU Cohesion Policy, amounts to at least €159 bn, or 46% of 
the total Community allocation for the period 2007-201356. This is important from a 
European perspective as it can be considered as a volume of investment which represents a 
significant contribution to the European market for construction services. 

The following table summarises the intervention categories for the current period. DG Regio 
has grouped the intervention categories into 11 intervention areas which provide an 
overview on the use of Structural Funds according to their weight of the total SF funding as 
well as for the three CP Objectives. 

Table 4: Major spending targets in CP 2007-2013 

LARGE-SCALE PUBLIC PROCUREMENT AS PART OF INFRASTRUCTURE INVESTEMENT 

INTERVENTION 
AREA 

COMMUNITY 
FUNDING IN € 

% OF 
TOTAL 

% 
CONV 

%  
RCE 

%  
ETC 

FUNDS 

Transport 81,738,956,640 23.7% 27.5% 6.0% 13.7% 
ERDF, 

CF 

Environment (direct 
investments) 

50,060,003,266 14.5% 16.1% 6.3% 16.0% 
ERDF, 

CF 

Energy 10,814,179,032 3.1% 3.1% 3.3% 4.3% 
ERDF, 

CF 

ICT infrastructure 2,304,553,527 0.7% 0.7% 0.6% 0.7% 
ERDF, 

CF 

Urban development 
(rehabilitation, 
regeneration, 
housing) 

14,538,939,438 4.2% 4.2% 4.7% 2.9% ERDF 

Health infrastructure 5,185,363,033 1.5% 1.7% 0.5% 1.2% ERDF 

Education 
infrastructure 

7,255,060,786 2.1% 2.4% 0.6% 0.7% ERDF 

Subtotal - relevant 159,456,631,903 46.3% 51.5% 20.8% 37.6%  

 

SMALLER SCLALE PUBLIC PROCUREMENT (SMALLER LOTS, RATHER SERVICES OR 
NO INCIDENCE AT ALL) 

INTERVENTION 
AREA 

COMMUNITY 
FUNDING IN € 

% OF 
TOTAL 

% 
CONV 

%  
RCE 

%  
ETC 

FUNDS 

ICT products and 
services 

12,896,423,468 3.7% 3.7% 3.6% 6.3% ERDF 

SME investment 
support 

28,007743,027 8.1% 8.0% 9.5% 3.1% ERDF 

                                          

 
56  European Commission (2007), EU Cohesion Policy – The Thematic Pages, Inforegio website, Fact Sheets on 

Business, Education, Employment, Energy, Environment Protection & Climate Change, Health, Information and 
Communication Technology (ICT), Tourism, Transport, Urban Regeneration, available at: 

     http://ec.europa.eu/regional_policy/archive/themes/index_en.htm. 
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SME support (mostly 
soft activities) 

41,725,955,852 12.1% 9.7% 24.3% 14.5% ERDF 

Tourism 6,324,393,750 1.8% 1.7% 1.5% 7.5% ERDF 

RDTI human capital 14,330,268,548 4.2% 30% 10.4% 1.8% 
ESF, 
ERDF 

Employment and 
social inclusion 

36,156,198,634 10.5% 7.8% 24.6% 6.9% 
ESF, 
ERDF 

Human capital, 
education and 
training 

26,128,153,232 7.6% 7.6% 8.2% 4.0% 
ESF, 
ERDF 

Subtotal - less 
relevant 

165,569,136,511 48.1% 41.5% 82.1% 44.0%   

Grand Total 325,025,768,414 94.4% 93.1% 102.9% 81.7%   

Total initial source 344,321,833,061 
100.0

% 
100.0

% 
100.0% 

100.0
% 

 

Source:  Based on European Commission (2007), EU Cohesion Policy – The Thematic Pages, available at: 
http://ec.europa.eu/regional_policy/archive/themes/index_en.htm, own calculations 

Derived from the same data source as table 4 it is also useful to give some indications of 
the financial weight of certain intervention areas in the Member States. Table 5 below 
demonstrates the focus of CP funding on transport and environmental infrastructure in EU-
12.  

Table 5: Major infrastructure investment areas in EU Cohesion Policy in the EU12  

INTERVENTION AREA COUNTRIES WITH HIGHEST SHARES RELATED 
TO THE TOTAL EU COHESION POLICY 
ALLOCATION PER MEMBER STATE 

Transport PL (38%) 

SK (31%) 

BG, GR (30%) 

HU, CZ (29%) 

Environment (direct 
investment) 

CY, MT (29%) 

RO, HU (24%) 

BG, EE (22%) 

Energy LT, IT (7%) 

LU, CZ (5%) 

ICT infrastructure IE (3%) 

PL, SI, SE (2%) 

Urban development 
(regeneration, housing) 

BE, NL (10%) 

LV, MT (7%) 

CZ (6%) 

DE (5%) 
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Health infrastructure HU, LV (5%) 

EE (4%) 

SK (2%) 

Education infrastructure EE (8%) 

LV (6%) 

LT, PT, SK (5%) 

Source: European Commission (2007), EU Cohesion Policy – The Thematic Pages 
 

In order to illustrate the striking differences in the use of EU funds across the Member 
States a few examples are provided:57 

 Austria: Total €1.46 million; ETC accounts for 28% of total ERDF; 80% of ERDF as 
part of RCE Programmes as well as Phasing Out Programme Burgenland 
(Convergence) goes to SME support. 

 Portugal: Total €21.50 million; in Convergence Regions (accounting for 100% of CF 
and for 93% of ERDF) the bulk of funding is dedicated to enterprise environment 
(52%) as a broad sample of measures with a focus on business infrastructure; 
transport and environmental infrastructure account for less than 10% each (an 
obvious consequence of the strong focus on these issues in the past decades). 

 Poland: Total €67.20 million; 42% of funds is directed to transport and 
environmental infrastructure; a further 17% is part of 16 Regional OP (which again 
have a focus on infrastructure though more diversified and at local level); SME-
support and RDTI account for 13%; human resource development for 15%. 

The second source of data to draw upon regarding the role of CP funding for infrastructure 
investment is the research of EfD. Recent research has made an attempt to measure the 
spending levels of ERDF and CF within the concept of EfD.58 A recent assessment of 
national EfD, as a bundle of public expenditures, being by and large consistent with the 
major items implemented as part of EU CP, allows for comparing and contrasting national 
efforts.59 The average share as percentage of GDP in EU amounts to 2.9%. Member States 
range from 1.5% (DK) to 6.5% (CZ) with larger Member States such as PL, FR, and ES 
having shares of 2.5% to 4.5%. 

It is relevant to look in more detail at the role of EU funding in EfD. Table 6 describes how 
the weight of EU contributions differs to a large extent across the EU Member States. 

 

 
                                          

 
57  Metis (2011), The Complementarity of national and Community interventions aimed at reducing disparities in 

economic and social development, commissioned by the Committee of Regions, DTC Unit 4, May 2011, 
Vienna/Brussels. 

58  EfD have been defined in Ismeri (2010) to allow a judgement of the relative weight of Cohesion policies: Public 
expenditures have been defined on the basis of statistical accounting systems that are in principle eligible for 
co-financing by Structural Funds. The encompass expenditures (defined on the 2-digit level of the international 
classification of the functions of government, including gross fixed capital formation and capital transfer) from 
various components like general public services, economic affairs, environmental protection, housing and 
community amenities, health, recreation and culture, education and social protection (Ismeri, 2010 page 90f). 
These expenditures have been calculated per capita and as shares of the central and sub-national 
governments. They have been split by components Furthermore the contribution of EU Cohesion policy (except 
ESF) have been calculated for the 2000 to 2006 period. 

59  EPRC (2010), p.32-34. 
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Table 6:  The financial weight of EU contributions in Expenditure for Development 
(2004-06) 

EU CONTRIBUTIONS OF 
EXPENDITURE FOR 
DEVELOPMENT (IN %) 

COUNTRIES 

Dominant  

40% to 80% 

6 countries - EE, LT, LV, PL, PT, SK  

where EU funding is covering substantial parts of transport 
and energy expenditures  (30% to 40% of total public 
spending for transport and energy) 

7 countries - HU, RO, SK, PL, LV, LT, CY 

where EU funds cover the majority of environmental 
infrastructure expenses (50% to 90% of expenses for 
environmental infrastructure) 

Significant 

30% to 50% 

2 countries - GR, HU 

Important 

10% to 20% 

4 countries - CZ, ES, MT, SI 

Insignificant 

1% to 10% 

13 countries 

AT, BE, CY, DE, DK, FI, FR IE, IT, NL, UK, SE 

Source: EPRC (2010), p. 33, estimates on the weight of transport and energy as well as environmental 
infrastructure taken from the 5th Report on Economic, Social and Territorial Cohesion, p. 154 

 

This second data source confirms the essence of the initial estimates. The role of EU 
contributions to Cohesion Countries is particularly marked in the areas of transport and 
energy as well as for environmental infrastructure (waste water treatment, waste 
management). In the Cohesion Countries the EU contributions have represented on 
average more than 55% of total public spending for EfD. In sharp contrast to this 
dominance of EU funds in Cohesion Countries, in other Member States EU funding plays no 
role in the financing of basic infrastructure (e.g. AT).  

4.2. Public procurement in project development 

4.2.1. Major infrastructure projects 

It is obvious that large infrastructure projects take a substantial amount of time in 
development and implementation.  It is difficult to estimate any average time period 
needed for development and implementation but one usually speaks of several years. In 
particular transport infrastructure projects are often the subject of public debate and 
questions related to public acceptance. Moreover, questions of cost-effectiveness and 
technical alternatives are not always covered exhaustively, leading to biased discussions. 

PP can be considered as the crucial step in project development. At this point the decision 
to proceed with the project has been taken. In particular, when it comes to infrastructure 
investment, this is the step that closes any discussion of technical alternatives.  
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It is evident that quality in all of the preparatory steps, i.e. of feasibility studies, 
surveys, site examinations and design outlines, is essential for the technical 
quality of the PP documentation. This needs to be emphasised since this documentation 
is frequently financed from Community budgets, such as ERDF. The quality of technical 
preparation has serious implications for the cost of implementation. There is extensive 
evidence from across the EU that major infrastructure investments tend to reveal 
additional, often significant, costs. These additional costs can pose a challenge and a risk: 

 in terms of financing and pre-financing for beneficiaries such as municipalities in EU-
12; and 

 for programme management since, quite often, there is no room for manoeuvre to 
react regarding additional costs since SF programmes are required to work with a 
rigid definition of project budgets. 

Table 7 below outlines the key steps needed for the development of infrastructure 
investment and provides an estimate of the time required to perform these steps.  

Table 7:  Major infrastructure investments - risks related to project development 
and implementation in SF programmes  

STEP 
RISKS RELATED TO PROJECT DEVELOPMENT 

AND IMPLEMENTATION IN THE CONTEXT OF SF 
PROGRAMMES AND PP 

TIME 
REQUIRED 

Project 
specification and 
feasibility 

Outline design 

Feasibility study 

Possible 
Environmental 
Impact Assessment 

Detailed design 

Technical 
documentation 

In SF programmes the elaboration of (technical) 
documentation is often part of a preparatory project. 

Technical and economic feasibility studies are quite 
frequently outsourced and perceived as standard or 
routine exercises without actual value-added for the 
project design (compliance exercise without taking 
note of important aspects such as the genuine cost-
effectiveness of the project) 

The complexity culminates in the case of major 
infrastructure projects intended as Public-Private-
Partnerships.60 In such cases even the question of 
whether to launch the PP before or after the 
application for SF grant is quite challenging: PP done 
ex-ante allows for a better calculation base 
regarding revenues and resulting funding-gap, PP 
done ex post works on safer financial ground thus 
increasing the range of potential private applicants 

12-36 
months 

Public procurement 

Technical 
Specifications 

PP often jeopardises the implementation plan: the 
period for procurement has to be prolonged quite 
frequently due to complaints and subsequent 
suspension of contracting or the need to restart the 
whole procedure 

6-18 
months 

   

                                          

 
60  See EPEC (2011), in particular p. 12-14. 
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RISKS RELATED TO PROJECT DEVELOPMENT 
TIME 

STEP AND IMPLEMENTATION IN THE CONTEXT OF SF 
REQUIRED 

PROGRAMMES AND PP 

Construction Control of first interim invoice as part of first 
payment request implies control of PP procedure by 
the financial control of the programme – if the 
beneficiary fails to produce complete PP 
documentation the whole expenditure might become 
ineligible 

Specifications in PP have to be accurate: i.e. all 
previous steps have to be properly undertaken– 
otherwise additional cost might pose a major 
problem in SF – such additional costs must be well 
justified and contractual provisions on additional 
costs have to be clear-cut in order to make such 
costs eligible 

Depending 
on the type 
of works 

Source: Interviews with B. Schausberger and H. Schmidt61, own considerations  

 

The final source of data to demonstrate the significance of PP in EU CP is the projects 
themselves. Table 8 lists several examples: major projects have been chosen in order to 
reveal the often striking dimension of the interventions. In all cases it is evident that PP is 
the major challenge for programme management as well as for the beneficiary.  

                                          

 
61  Interview with B. Schausberger on 14/02/2012; interview with Harald Schmidt (FCP – Austrian Civil 

Engineering Company) was held on 22/02/2012. 
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Table 8: Examples of major projects of EU Cohesion Policy 

COUN-
TRY 

PROJECT BUDGET 

Transport 

HU 

Budapest Ring Road 

Expressway around the Hungarian capital; upgrading 
and  broadening the existing one which opened in 1994; 
works including two bridges 

Total: € 454,000,000 

CF: € 386,000,000 

CZ 
Electrification of rail in Czech Region South-East 

Electrification of 12 km railway of the line Satov-Znomjo 

Total: € 47,000,000 

CF: € 37,000,000 

Environment 

PL 

Sewerage system for five municipalities in a protected 
area 

Complete new waste water management system will be 
built (including pumping stations etc.) – connecting 
42,000 people to proper waste water system in five 
municipalities in and around Zielonka forest landscape 
park (near Poznan) 

Total: € 60,000,000 

CF: € 51,000,000 

ES 

Water management – decontamination 

This major project involves the removal of chemical 
contamination from the Flix reservoir in the northern 
Spanish region of Catalonia. 

Total: € 151,000,000 

CF: € 118,000,000 

Energy 

RO 

Rehabilitation of district heating facility 

Rehabilitation of the district heating system for Oradea 
serving 140,000 inhabitants including construction of a 
co-generation unit (heat and power) 

Total: € 78,000,000 

CF: € 39,000,000 

ICT infrastructure 

UK 

The project aims to create a next-generation public 
sector broadband infrastructure to transform the 
economy of the region. It intends to achieve a 100% 
coverage in South Yorkshire 

Total: € 102,000,000 

ERDF: € 38,000,000 

Other Infrastructure 

FR 

Terra Botanica 

Botanical exhibition in Anjou (110,000 m²) (revenue 
generating infrastructure) 

Total: € 90,000,000 

ERDF: € 17,000,000 

Source: European Commission (2007), EU Cohesion Policy – The Thematic Pages 
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4.2.2. Public procurement in other types of projects 

In addition to infrastructure investment, which accounts for a substantial part of CP 
funding, there are numerous programmes under the RCE and ETC objectives which are 
usually smaller in total programme volume, smaller in project volumes and a tendency 
towards a broad range of eligible interventions. From a programme management 
perspective, the challenges here are the number of projects, the variety of project designs 
and, as a consequence, the variety of subjects to be procured and the variety of 
procedures. 

Table 9 presents some examples of the challenges related to PP in the broad variety of 
project designs which are possible in EU CP. From the perspective of both sides, i.e. the 
beneficiary and the programme management, full compliance with PP requirements is often 
perceived as a disproportionate burden. Projects might run risks between breaching of rules 
and taking a pragmatic, results-oriented view.  

Table 9: Challenges related to PP in other than huge infrastructure projects 

CHALLENGES RELATED TO PP 
ASPECT 

BENEFICIARY PROGRAMME MANAGEMENT 

In general 

Access to 
expertise 

No in-house expertise on PP 
available 

In many cases throughout Europe the 
same challenge applies – in particular 
in cases of programmes with a lot of 
Intermediate Bodies (IBs) and where 
establishing uniform standards in 
guidance to applicants and control is 
particularly challenging 

Time 
required 

Developing ToR and running a 
proper PP procedure will take 
substantial time particularly if it is 
not a standard service or goods 
required 

In programmes with a tendency 
towards soft-projects with substantial 
shares of staff cost and such types of 
smaller – though still often lengthy –
procurements this is perceived as a 
serious risk for financial management 
at programme level (due to the risk of 
automatic de-commitment based on 
the n+2/n+3 rule)  

Services – 
studies  

Procedural aspects related to PP 
often outweigh the focus on the 
contents, i.e. the study objectives  

In terms of study contents the control 
of the ToR as part of PP as well as of 
the study as project output could be a 
challenge since it might require 
specific expertise 

 Drafting ToR often requires 
expertise and experts might be 
consulted in the process of drafting 
ToR thus encouraging the tendency 
towards a preferred bidder 

Hard to control 
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CHALLENGES RELATED TO PP 
ASPECT 

BENEFICIARY PROGRAMME MANAGEMENT 

Goods Public actors such as municipalities 
or universities often have 
framework contracts for suppliers – 
financial control will ask for the full 
documentation of PP for the large 
frameworks which might be difficult 
to provide and which will be seen 
as a disproportionate burden 

In such framework contracts de-facto 
control efforts are often 
disproportionate – control of 
substantial PP procedure though the 
actual expenditure incurred in the 
programme is small 

RDTI 

Project 
design 

 

Project design: in projects 
involving public and private 
partners in order to continue 
established cooperation or 
promising approach  

The project design might often not be 
in compliance with general principles 
of PP (i.e. the services requested by 
the PP should be procured) – decision 
on such points  is an item which 
requires substantial expertise 

Limited 
number of 
suppliers 

Best potential supplier known 
(there might be only a small 
number of institutions capable of 
delivering) – PP perceived as 
additional burden 

Hard to control  

Sources: Interview with B. Schausberger62 (2012), own consideration 

4.3. Involvement of SMEs  

The involvement of SMEs in successfully applying for projects above EU thresholds is 
highlighted by a recent study63. In EU wide tendering 60% of the enterprises to which 
contracts were awarded between 2006 and 2008 have been SMEs. Of these, 18% are 
micro-enterprises, 22% are small enterprises and 20% are medium-sized enterprises. The 
total value of awards has been around 40% with the majority of contracts below € 
1,000,000. SMEs are successful in a variety of different types of procedures but their share 
of awards is larger in PP launched by regional or local authorities and is dominated by 
supply of goods and services tenders. There are significant differences between Member 
States with, for example, Bulgaria having a relatively high share of SMEs winning EU wide 
published tenders and the Czech Republic having a lower share.64 

 

                                          

 
62  Schausberger B, Project Manager, Joint Technical Secretariat, ETC programme Slovakia-Austria; 14/02/2012. 
63  GHK (2010), Evaluation of SMEs’ access to public procurement markets in the EU, DG Enterprise and Industry, 

Final Report, September 2010, p. 21. 
64  GHK (2010), p. 41. 
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A report by the EC states that SMEs make up almost 99%65 of the European economy 
which makes the value of EU wide published contracts awarded to SMEs still too low. The 
main obstacles to SMEs in this respect are: 

 the large size of contracts compared to the company size (especially in 
infrastructure projects); 

 PP procedures based on “economically most advantageous tenders” are not suitable 
for SMEs and favour companies offering economies of scale; 

 tenderers' over emphasis on price criteria in their selection procedure; 

 information about tenders is received too late or is insufficient; 

 unclear requirements and lack of support by tenderers; 

 administrative and documentation requirements which are not feasible given the 
capacity of SMEs; 

 technical, certification and financial requirements that do not stand bearing any 
relation to the size and capacities of SMEs; 

 when the award has been won payment periods are too long for SMEs and payments 
are very often delayed by public authorities.66 

The participation of SMEs in the first type of projects (infrastructure, environment) 
has significantly improved in recent years. However in projects funded under Structural 
Fund instruments supporting SMEs and other organisations in their growth potential with 
innovation and research the role of the beneficiary changes. In this type of project 
beneficiaries do have to undertake the role of tenderer. The example of the German OP, 
North Rhine Westphalia, showed that in many cases beneficiaries have neither the capacity 
nor the experience to, handle the complexity of PP rules. When receiving Structural 
funding beneficiaries are obliged to respect EU and national PP rules (depending on 
the type and value of the tendered contract - see chapter 2). In this situation and for each 
purchase, beneficiaries have to choose the appropriate PP procedure. The mistakes and 
obstacles occurring during this process are of concern to all beneficiaries involved in this 
kind of project. Although public authorities, universities and other public organisations 
should have gained more experience in this field, the same mistakes continue to occur 
similar to PP procedures implemented by SMEs. The main shortcomings fall under four 
categories67: 

General pitfalls concerning the PP procedure: 

 lack of knowledge about thresholds and the required different procedures; 

 lack of awareness about the obligation to use PP rules; 

 wrong choice of procurement procedures above and below threshold (e.g. direct 
purchasing for goods and services above EU thresholds, national publication of 
tenders above EU threshold). 

 
 

                                          

 
65  European Commission (2011), Report From the Commission to the Council and the European Parliament 

Minimizing regulatory burden for SMEs, Adapting EU regulation to the needs of micro-enterprises, COM(2011) 
803 final, Brussels, 23.11.2011, p. 1. 

66  GHK (2010), p. 49. 
67  OECD (2007), Integrity in Public Procurement, good practice from A to Z, OECD publishing, Paris 2007 p. 8. 

 54 



Public procurement and Cohesion policy 

_________________________________________________________________________ 

Specific pitfalls in the preparation of the procedure: 

 lack of adequate needs assessment and budget planning; 

 lack of human capacity in managing the procedure; 

 inadequate timeframe for the tender. 

Specific mistakes related to the tender: 

 technical definitions are tailored to a specific company; 

 technical definitions are too vague. 

Specific pitfalls in the selection procedure: 

 violation of tender opening procedures, beneficiaries do not wait until all tenders are 
submitted and open certain tenders before the official deadline. This is seen as a 
significant violation of PP rules; 

 ignoring the four-eye principle in the tender opening procedure; 

 deficiencies regarding adequate information to potential applicants; 

 lack of timely information about selection procedure and results of the selection. 

Mistakes are not related to one specific group but are widespread. The general opinions of 
Programme Managers in this respect is that the fact that mistakes are widespread and 
occur regularly, shows that the procedure is overly complex for the beneficiaries to cope. A 
more generalised and simplified procedure for smaller organisations would help SF projects 
save time and money in the implementation process. The amount of Euros spent in 
correcting mistakes, managing complex procedures and repayment requests has not been 
evaluated as yet but could represent an indicator for the effectiveness and efficiency of the 
procedure in SF projects. 

4.4. Control functions in EU Cohesion Policy 

4.4.1. Control functions according to EU Regulations 

In accordance with EU Regulations CP is subject to ample control requirements. For PP it 
means in practice that the control bodies of each OP must undertake the following: 

 the compliant use of procedures according to the national PP legislation has to be 
checked based on documentation provided by the beneficiary; and 

 an on-the-spot control of the result should be performed (which is a mandatory 
requirement in most countries but not a strict must). 

Moreover the control systems for SF foresee a hierarchy of control bodies, i.e. in parallel to 
the control bodies of the programme and the AA – which has to be independent from all 
programme bodies. The control systems have to: 

 verify whether proper control mechanisms are in place at programme level (as a 
check of the system) and this should include the proceedings for control of PP; 

 audit annually a random sample of projects based on documents and on-the-spot 
control. 

The EC can perform audits of programmes and also of projects. 
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The key EU Regulation on SF68 does not explicitly mention the control of compliance 
with PP rules69 but according to Articles 9 and 60 of the General Regulation70 

expenditures have to be in compliance with EU legislation, i.e. by implication with the 
directives on PP.71 For obvious reasons the expenditures need to be in conformity with 
national legislation72 – this is usually included in national eligibility rules for SF and the 
contract(s) with the beneficiary. 

One crucial point as regards the legal framework for SF implementation is the mandatory 
control functions for SF programmes which are based on the rules for shared 
management of the community budget and which are reflected in the EU 
regulations governing the implementation of CP.73  

“Under the legal arrangements for shared management, in order to protect the financial 
interests of the Community, the Member States are principally responsible for setting up 
management and control systems which are in compliance with the Community law 
requirements, for verifying that the systems function effectively, through audits by 
designated bodies, to prevent, detect and correct irregularities and fraud.”74 

Table 10 below presents these control functions in more detail. One prevailing weakness is 
that the control bodies for SF programmes do not necessarily have PP expertise available 
in-house. Thus, despite an elaborate theoretical control scheme, the de-facto capacity, 
experience and competencies of controllers can be quite limited.  

 

 

 

 

 

 

 

 

 

 

 

 

 
                                          

 
68  European Union (2006), Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general provisions 

on the European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing 
Regulation (EC) No 1260/1999, Official Journal of the European Union, L 210/25, 31.07.2006, Brussels. 

69  European Union (2006), Council Regulation (EC) No 1083/2006, Art. 44 (Financial Engineering Instruments). 
70  The Articles stipulate complementarity, consistency, coordination and compliance of the assistance provided 

from Structural Funds with EU policies and priorities. 
71  I.e. the set of EU Directives and EU Regulations on public procurement as mentioned in section 2 of this report. 
72  Compliance with national rules is explicitly mentioned as part of the verification of expenditures in Art. 60 of 

Reg. (EU) 1083/2006. 
73  The key regulations are: regulations (EU) 1083/2006 (i.e. General Regulation for CF, ERDF and ESF), 

1080/2006 (ERDF), 1081/2006 (ESF) and 1084/2006 (CF) and 1828/2006 (Implementing Regulation). 
74  European Commission (2009), Information Note on Fraud Indicators for ERDF, ESF and CF, COCOF 09/0003-

00/EN, Working Document prepared by the Commission services, Brussels, p. 3. 
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Table 10: Control functions in SF programmes 

EU LEGISLATION CONTROL FUNCTION IN SF 
PROGRAMMES 

IMPLICATIONS FOR PUBLIC PROCUREMENT 

Regulation 
1083/2006, Art. 60 

Regulation 
1080/2006, Article 
16 (ERDF) 

Verification of expenditure: 
either 100% control of all 
invoices and accounting 
documents related to the 
project or based on a duly 
justified system of sample 
controls 

This implicitly includes the control of PP but in many 
cases the persons performing the control are not 
procurement experts  

In institutional terms the control function is often part of 
the MA (though functional independency has to be 
demonstrated!) – even for line ministries acting as  MAs 
the opportunities to gain access to procurement 
expertise are quite limited 

In most cases the requirement to check compliance with 
all relevant national and union legislation cannot be met 
in practice – such controllers would have to be multiple 
legal experts – but based on experience and hands-on 
risk management control of PP is high on the agenda of 
the MA and control bodies 

Regulation 
1083/2006, Articles 
70 and 71 

Compliance assessment of the 
Description of Management and 
Control Systems by the Audit 
Authority for each SF 
programme. 

The AA75 – which has to be completely independent 
from the MA - is obliged to check ex-ante that proper 
management and control systems are in place. This 
should include that adequate control routines for PP are 
in place for each programme.  

The Compliance Assessment is a desk review but at 
least the existence of meaningful checklists on PP and 
the control routines should have been demonstrated  

However in most cases the AA does not necessarily have 
access to procurement expertise 

Regulation 
1083/2006 Article 
62 

System Audits for the control 
bodies, the Certifying Authority 
and the Managing Authority 

This is the second and the crucial check of the 
programme implementation system by the AA – in this 
case also the application of the systems should be 
checked in particular by performing walk through checks 
(i.e. checking the functioning for several projects)  

Thus in theory in most cases of SF programmes 
dedicated to infrastructure investment the AA will have 
to check one or more projects which include substantial 
PP procedures. However in practice there is a serious 
risk that these audits are a rather formal (or even 
formalistic) exercise using endless checklists and tick 
lists   

Regulation (EU) 
1083/2006, Article 
62 

Project sample check Finally the AA has to perform sample checks on an 
annual basis (random sample). Depending on the annual 
results the percentage of expenditure subject to control 
can be reduced. The control of projects has to include 
the check of PP procedures. Again there is a certain risk 
that it could be done as formalistic exercise without 
detecting frequent forms of PP fraud such as collusive 
bidding 

Source: Interview with B. Schausberger (2012), own consideration 

                                          

 
75  In most Member States the function of the Audit Authority for SF programmes is carried out by the Ministries 

of Finance. 
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4.4.2. Capacity and role of SF programme authorities for control and risk 
management 

The occurrence of high numbers of irregularities in PP and the rising financial impact of 
suspected fraud have raised the tone of the debate among CP actors. In recent years the 
EC has become increasingly active in support of fraud prevention. Member States and the 
Commission have started in 2008 to work on a Joint Fraud Prevention Strategy (JFPS). 
The strategic objectives of the JFPS are to:76 

 reinforce fraud risk assessment; 

 introduce more proactive guidance for Member States for fraud detection; 

 provide more support to Member States' authorities for fraud prevention and 
detection work; 

 raise the level of fraud awareness in DG Regional Policy and DG for Employment, 
Social Affairs and Equal Opportunities; 

 raise the level of fraud awareness in the Member States. 

Key partners for the Commission in fraud prevention in SF programmes are the 
programme management and control authorities, i.e. in the first instance MAs, financial 
controllers as well as AAs. However, there are clear limits as to what can be 
expected from such bodies in fraud detection and prevention. According to 
internationally acknowledged standards the internal auditor (and the external auditor) 
should have sufficient knowledge to identify indicators of fraud but not necessarily the 
expertise of a person whose primary responsibility is detecting and investigating fraud. 
Moreover, management and control functions in SF programmes show a tendency 
towards strong separation of functions and a focus on formal aspects. There is a 
marked division between SF programmes as regards provisions to prevent misuse of PP. 

 If the competencies of the MA fully match the intervention areas of the SF 
programme then provisions for sound and comprehensive control of 
projects, including PP, may be in place (though the execution of control 
functions could be jeopardised by politics). This is, for example, the case for major 
transportation projects as part of an OP on Transport Infrastructure. The MA, usually 
the Ministry of Transport, will have sufficient expertise and an experienced internal 
audit body in order to thoroughly control the preparation and implementation phases 
of these projects. 

 The situation is completely different in the case of OPs which finance a broad 
range of interventions. In such OPs preconditions for efficient and effective 
control mechanisms are often lacking. Examples include OPs which finance local 
infrastructures, such as Regional OPs in some of the EU-12 or ETC programmes or 
the REC programmes. In these programmes the MA is either a regional self-
government body or the Ministry of Regional Development. The programme finances 
a broad range of different types of smaller infrastructure projects, project numbers 
are high and the corresponding work load for all parts of programme management 
does not, in practice, allow for in-depth checking into individual projects. Cost-
effectiveness of the investment often cannot be checked thoroughly and ex-ante 
financial control in the programme usually has to rely on the statements of building 

                                          

 
76  European Commission (2009), Information Note on Fraud Indicators for ERDF, ESF and CF, COCOF 09/0003-

00/EN, Working Document prepared by the Commission services, Brussels, p. 4 
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departments at local or regional level and on the expertise of controllers in PP. 
Technical consideration of projects is often quite limited due to lack of qualification, 
experience or time. This overall unsatisfactory situation often encourages a formal 
compliance approach in order to pass programme audits. 

Serious efforts at sharing risk management strategies between programme authorities, in 
particular between MA and AA, are still quite rare across Europe although both sides would 
benefit from a structured exchange of knowledge.77 The Commission has encouraged MAs 
to become more active in management verifications and also to become active in project 
visits thus increasing their knowledge of problems on the ground. In practical terms the 
implementation of verifications is often hampered by serious time constraints affecting the 
MAs. Dialogue between MAs and AA is often impaired by the AAs’ control function which 
tends to keep work relations to a minimum. 

4.5. Irregularities and fraud as major challenges 

4.5.1. Irregularities and fraud in Cohesion Policy Programmes 

PP accounts for a substantial share of irregularities as well as suspected fraud in the 
implementation of SF programmes.78  

“Analysis of those categories of irregularity which are the most reported shows that 
irregularity is most frequently identified in the implementation phase of the project cycle. 
However, the biggest impact in terms of value (financial impact) occurs in the 
selection or procurement phase (EC 2011).” 79 

The most recent figures on the incidence of irregularities and suspected fraud are shown in 
Table 11 below. 

Table 11: Cohesion Policy - number of irregularities and amounts  

YEAR NUMBER OF 
IRREGULARITIES 
REPORTED 

TOTAL ESTIMATED 
FINANCIAL IMPACT (INCL. 
SUSPECTED FRAUD) 

ESTIMATED FINANCIAL 
IMPACT (SUSPECTED 
FRAUD ONLY) 

2009 4,737 1,183,000,000 109,000,000 

2010 7,062 1,550,000,000 364,000,000 

Source: European Commission (2011), p. 10 

 

 

 
 

                                          

 
77  Interview with B. Schausberger (2012), own consideration. 
78   Irregularity is a very general term referring to ‘any infringement of a provision of Community law resulting 

from an act or omission by an economic operator which has, or would have, the effect of prejudicing the 
general budget of the Communities by charging an unjustified item of expenditure to the Community budget." 
Regulation (EC) 1681/1994. In contrast to irregularity the term "fraud" includes the element of suspected 
intentional deceit. 

79  European Commission (2011), Protection of the European Union's financial interests-Fight against fraud – 
Annual Report 2010, p.15. 
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The marked increase can be partly explained as a result of the control activities for the 
closure of the programmes of the previous period (00-06) as well as the fact that in 2009 
programmes in the current period have already had significant commitment and 
disbursement levels. Funds from the current period (2007-2013) account for 1,283 out of 
the 7,062 cases reported in 2010.  

The incidence of irregularities also reflects the size of the SF: ERDF accounts for 54%, ESF 
for 26%, CF for 2%.80 Infringement of PP rules,81 as reason for reporting, has accounted 
for 1,005 out of the 7,062 reported irregularities in 2010 (14% of cases) and as such it 
ranks second among the top ten of frequent types of irregularities. In terms of the financial 
amounts involved, infringement of PP rules accounts for almost 17%.  

The EC draws a clear conclusion for CP:  

“The analysis confirms the need for a review of the EU rules on public procurement in order 
to increase clarity and improve the conditions for implementation. (EC 2009)”82 

DG Regio has provided a very useful document on fraud indicators83 – and it is quite 
significant that this paper identifies in Annex 1 a wealth of 16 different schemes of contract 
and PP fraud. The document is based on hands-on experience in a world-wide context.  

The table below shows several examples of fraud schemes and the corresponding fraud 
indicators. 

Table 12: Procurement fraud schemes and corresponding indicators (COCOF Note) 

SCHEME EXAMPLES OF CORRESPONDING FRAUD INDICATORS 

Corruption – bribes and 
kickbacks 

 Unexplained favourable treatment of a contractor by a 
contracting employee over a period of time 

Undisclosed conflict of 
interest 

 Unexplained or unusual favouritism of a particular 
contractor or seller 

 Continued acceptance of high priced, low quality work 

Collusive bidding 

Complementary bidding 
(shadow bids), bid 
suppression, bid rotation, 
market division 

 

 Winning bid is too high compared to cost estimates, 
published price lists, similar works or services or 
industry averages and fair market prices 

 Persistent high prices by all bidders 

 Bid prices drop when new bidder enters the competition 

 Rotation of winning bidders by region, job, type of work 

 losing bidders hired as subcontractors 

Unbalanced bidding 

(inside information to 
bidders) 

 Particular line item bids appear to be unreasonably low 

 Changes are issued soon after contract awards to delete 
or modify line item requirements 

 Line items for bids are different than the actual contract 

                                          

 
80  European Commission (2011), Protection of the European Union's financial interests-Fight against fraud – 

Annual Report 2010, p. 85. 
81  See above, p. 86. 
82  European Commission (2009), Information Note of Fraud Indicators for ERDF, ESF and CF, p. 16. 
83  See above. 
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SCHEME EXAMPLES OF CORRESPONDING FRAUD INDICATORS 

Rigged specifications  Only one or a few bidders respond to request for bids 

 Similarity between specifications and winning 
contractor’s product or services 

 Complaints from other bidders 

 Specifications are significantly narrower or broader than 
similar previous requests for bids 

Unjustified single source 
awards 

 Single source awards above or just below competitive 
bidding thresholds 

 Previously competitive procurements become non-
competitive 

 Split purchases to avoid competitive bidding threshold 

 Request for bid mailed only to one service provider 

Source: European Commission (2009), Information Note on Fraud Indicators for ERDF, ESF and CF, Annex 1 

It is evident that low remuneration levels in the public sector combined with low job 
security, fluctuation and turnover of staff increase the risk of fraudulent activities in PP. The 
latter point poses a twofold risk for beneficiaries and programme management: 

 High staff turnover erodes the knowledge base and experience of an institution; 
training for new staff consumes considerable energy of the remaining staff. 

 Fluctuation of staff increases the opportunity of fraud, due to the disruption of 
control activities, changes of standards and eventually also due to the lack of 
longer-term monitoring of suspect activities. 

The Commission refers to "Fraud triangle" in order to highlight the key elements of 
fraudulent activities as well as the overarching strategy to counteract such tendencies.  
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Figure 2: The fraud triangle 

Fraud triangle

Opportunity

Justification: it is
fair – I deserve
the money

Need or greed 
factor, personal 
vices ....

Mostly inadequacies related to:
Supervision and review, segregation of duties, 

management approval, system controls

The aim should be to reduce the element of opportunity in 
the fraud triangle  

Source:  European Commission (2009), Information Note on Fraud Indicators for ERDF, ESF and CF, p. 7; 
adapted by metis84 

4.5.2. Role of the Court of Auditors 

In the General Introduction to the Court of Auditors Report for 2009 the CoA describes its 
role as: 

...”the institution established by the Treaty to carry out the audit of European Union (EU) 
finances. As the EU’s external auditor it contributes to improving EU financial management 
and acts as the independent guardian of the financial interests of the citizens of the Union 
(CoA 2010)”.85 

It is the Court's responsibility to comment on errors and weaknesses found during the 
course of audit work. 

In the 2009 Report86 the Court states that 43% of all quantifiable errors, per the audit 
sample used, related to non-respect of PP rules. The Report gives examples of this type of 
control failure as set out in Table 13 below. 

                                          

 
84  The concept of the fraud triangle was originated by fraud researcher Dr. Donald R. Cressey. See The Handbook 

of Fraud Deterrence, by Harry Cendrowski, James P. Martin and Louis W. Petro, 2007. 
85  Court of Auditors (2009), Report on the Implementation of the Budget 2009 (2010/C 303/01) adopted by the 

Court of Auditors, 09.09.2010, p. 7. 
86  Court of Auditors (2009), Report on the Implementation of the Budget 2009, p. 102. 

 62 



Public procurement and Cohesion policy 

_________________________________________________________________________ 

Table 13: Court of Auditors – examples of control failures related to PP 

FAILURE IDENTIFIED COMMISSION RESPONSE 

Unjustified application of negotiated procedure: 
In the case of a CF project the procurement of 
services related to the administrative 
preparation and technical planning for an 
infrastructure project was carried out by 
negotiated procedure. The Court’s audit showed 
however that the conditions which have to be in 
place so that a negotiated procedure can be 
used were not fulfilled. 

The Commission notes that the value of the 
contract was above the threshold specified in 
the applicable EU directive on public 
procurement. The Commission agrees with the 
existence of error in this case. The Member 
State has also agreed and will apply a financial 
correction according to Commission guidelines. 

Direct award of contract: In the case of an ERDF 
project for the building of access roads and light 
constructions at the entrances of a national 
park, the beneficiary directly awarded works. In 
addition, this contractor also invoiced works 
which were not covered by the contract. Due to 
the absence of public procurement procedure, 
the Court considers that the payments related 
to this contract are irregular. 

The Commission notes that the value of the 
contract was below the threshold specified in 
the applicable EU directive on PP. The 
Commission agrees with the existence of error 
in this case and will apply a financial correction 
according to Commission guidelines. 

Unlawful use of award criteria: In the case of 
ten ERDF projects for the construction of roads 
those bidders offering a price equal or below the 
average were not differentiated, meaning that 
the competitive advantage of those offering the 
lowest prices was eliminated. This was detected 
by the programmes’ internal controls and 
corrections were made to offset the financial 
impact of this illegal procedure before 
expenditure was declared to the Commission. 
Nevertheless, it resulted in contracts co-
financed by ERDF being awarded to bidders 
who, in 9 out of the 10 cases, had not 
submitted the offer that provided the best 
combination of price and quality.  

The Commission notes that the values of 
contracts were all below the thresholds of the 
applicable EU directives on PP. The Commission 
also notes that in the eight ERDF cases affected 
by a quantifiable error the national authorities 
had already applied proportionate financial 
corrections before certifying the expenditure to 
the Commission. As a result, there is no 
negative financial impact on the EU budget. 

Source: Court of Auditors Report (2009), p. 102 

 

PP rules, as well as focusing the spending of SF in the areas identified for EC support, also 
provide an important link in the system of control ensuring the regularity in the deployment 
of EU funds.  

The Commission, in its response to the findings of the Court, rightly points out the 
subsequent controls that are in place, particularly the system of financial corrections 
applied in OPs where subsequent checks have uncovered non-compliance with PP rules. 
However, the Court identifies two areas where PP rules pose a threat to the regularity of 
operation of control systems applied to EU funds in Cohesion.  

 

 

 

 

63 



Policy Department B: Structural and Cohesion Policies 
_________________________________________________________________________________ 

These are as follows: 

 The complexity of the regulatory framework requiring conformity with a variety of 
EU policies and rules, such as those relating to PP and State aid, as well as 
requirements specific to Cohesion spending.87 

 There are large numbers of authorities responsible for the implementation of CP in 
Member States (national authorities, regional authorities, intermediary bodies) and 
an even larger number of beneficiaries and recipients of Community support. 
Consequently there are many actors involved in implementing OPs and projects at 
national or regional level and some of them may be either unaware of the applicable 
rules or unsure about their correct interpretation. This can result in incorrect or 
unjustified declarations.88 

In response, the Commission points to the fact that the rate of error detected by the Court 
is declining and that the Commission is making considerable efforts to train actors in 
Member States to be in a position to effectively implement PP rules. 

4.6. Potential relevance of specific aspects of public procurement 

4.6.1. Green public procurement (GPP) 

GPP, also known as Sustainable PP (SPP), has gained momentum and by 2010 the majority 
of EU Member States had adopted National Action Plans.89 These plans aim at increasing 
the quantitative share of GPP and/or stipulate targets for specific product groups; the latter 
being the most common approach.  

Among the most commonly targeted product groups are the following: 

 construction; 

 office IT equipment, copying and graphic paper; 

 cleaning products and services, transport services; 

 furniture, catering, textiles; 

 electricity. 

According to the Adelphi Report90 about the strategic use of PP in Europe the Netherlands, 
Sweden, UK, Norway and Denmark are the leading countries in GPP and have a GPP usage 
rate, defined as the proportion of overall contracts with GPP requirements, in excess of 
50%. 

SMART SPP91 – innovation through sustainable public procurement SPP - was a European 
project which promoted the introduction of new, innovative low carbon emission 
technologies and integrated solutions.  The general approach and the basic principles are 

                                          

 
87  Court of Auditors (2009), Report on the Implementation of the Budget 2009, p. 99. 
88  See above. 
89  Most of the general information on Green Public Procurement is based on the so-called Adelphi Report, see 

Kahlenborn W, Moser C, Frijdal J, Essig M, (2011). 
90  Kahlenborn W., Moser C, Frijdal J., Essig M., (2011), Strategic use of public procurement in Europe, Final 

Report to the European Commission, MARKT/2010/02/, Adelphi in cooperation with Belmont and PPRC, Berlin 
91  SMART SPP consortium (2011), Driving energy-efficient innovation through procurement - A practical guide for 

public authorities, published on project website ww.smart-spp.eu, part-financed by Intelligent Energy Europe, 
Freiburg. 
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simple but their strict application would lead to significant changes in PP, even for major 
construction works. It requires the consideration of the entire life-cycle cost of a product or 
building in PP, instead of only considering the lowest price for purchase (i.e. to take into 
account the cost of operation, maintenance and disposal). The Guide developed as part of 
the project SMART SPP concludes that, inter alia, in the case of complex projects such 
approaches might need a competitive dialogue or a pre-commercial procurement, both of 
which require significant expertise and clear targets on the part of the Contracting 
Authority. 

Given the complexity of their day-to-day work in programmes, MAs will not opt voluntarily 
for PP procedures which pose additional technical complexity. Compliance with standard PP 
rules is already considered as a major challenge by MAs and AAs. Nevertheless, 
programmes under the CF offer a significant financial benefit which can become an 
incentive for public administration to increase GPP. However, the impetus for GPP or 
SPP has to come from national policy-makers and the Commission as part of a 
general movement for reform. It cannot, realistically, be expected to come from 
the national, regional and local actors within CP. 

4.6.2. Competitive Dialogue 

The main initial intent of the instrument92 which was introduced in 2004 has been to 
support a fair and consultative approach to complex projects in particular for intended 
Public-Private-Partnerships in large-scale infrastructure development. Prior to its 
introduction two alternatives have been applied: restricted procedure and negotiation 
procedure – though in particular in the latter case the legal boundaries in practice quite 
often have been stretched to the limits.  

Competitive dialogue intends to provide an opportunity to discuss technical, financial and 
legal aspects of the future contract with potential bidders (whereas in sharp contrast – 
following the Commission’s quite strict view - during a negotiated procedure the discussion 
should be restricted to technical aspects).  

The main challenges related to the procedure are as follows: 

 Justification for its use (which comprises in particular of the identification of 
uncertainties which need to be tested, documentation of attempts to go for a 
standard procedure and justification why these are not applicable and finally a clear 
rationale underpinning the decision). 

 A number of issues during the application in particular to safeguard transparent 
procedures and maintain fair competition. 

Table 14 below demonstrates that two Member States are clearly leading its application – 
France and United Kingdom. Another important point is the dominance of service contracts 
which marks a departure from its initial key purpose, i.e. to develop Public-Private-
Partnerships for large and complex construction projects.  

 

                                          

 
92  Burnett M (2009), Competitive Dialogue – A practical guide, published by the European Institute for Public 

Administration (EIPA), Maastricht 2009. 
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Table 14: Use in the period 2004-2009 according to countries 

COUNTRY WORKS SUPPLIES SERVICES TOTAL 

France 226 340 673 1,239 

United Kingdom 228 171 795 1,194 

Germany 35 31 47 113 

Poland 12 30 55 97 

The Netherlands 44 5 23 72 

Total 5 leading 545 577 1,593 2,715 

Other Member States 59 76 177 312 

Total 604 653 1,770 3,027 

Source: Burnett (2009), p. 34 

With a view to the relevance of competitive dialogue for EU CP several aspects have to be 
considered: 

 An important point is that the Commission encourages Public-Private 
Partnerships in infrastructure development. The European PPP Expertise Centre 
(EPEC) is a joint initiative involving the European Investment Bank (EIB), the EC, 
Member States and Candidate States. A recent study93 has investigated the options 
to use EU funds in building Public-Private Partnerships. 

 Revenue generation in SF projects: following the intent of the competitive 
dialogue it will be mostly complex projects which are quite likely to generate 
revenues: e.g. in addition to toll roads this might be a road variety from railway 
stations over street-lighting projects to energy contracting targeting energy-
efficiency of public buildings). According to the General SF Regulation94 in Structural 
Funds revenue-generating projects above €1 million total cost are obliged to 
perform a calculation of the so-called funding-gap.95 And these calculations are for 
obvious reasons the most challenging when trying to set up a Public Private 
Partnership. 

When it comes to programme management in CP the experience of the MA in the subject 
matter will make a substantial difference. A Ministry of Transport acting as MA of an OP 
Transport project will be more open-minded for a competitive dialogue on a SF project e.g. 
construction of railway station or expansion of an airport in Public-Private Partnership since 
one can expect to find in-house expertise. This might look totally different for the MA of 
Regional OP covering a broad range of intervention areas.  

 

 

                                          

 
93  EPEC (2011). 
94  Regulation (EU) 1083/2006, Article 55. 
95  Which means in principle to calculate the cost for construction and maintenance of an infrastructure over its 

lifetime and deduct the revenues which are likely to be achieved throughout its lifetime and thus get the public 
subsidy needed to make the investment economically viable. 
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From the pragmatic perspective of an average MA the following considerations are essential 
when looking at a complex – most likely also revenue generating project: 

 Due to the uncertainties related to the competitive dialogue procedure in terms of 
time and outcome the MA will rather place this as part of a separate preparatory 
project (i.e. to take over the cost for a targeted and high-quality feasibility study, to 
do sound pre-launch market research, to cover legal expertise needed etc.). 

 The project can only be expected to find acceptance in the programme once the 
budget is clear, i.e. that the funding-gap calculation must be closed (which in turn 
means that the competitive dialogue must be closed). 

It can be said that the high funding rates provided in CP are, to some extent, an obstacle to 
more innovative or complex approaches in projects which would justify the application of 
the competitive dialogue. Grants with high funding rates given easily, the pressure for 
quick disbursement due to the n+2/n+3-rule will act as disincentive to go for project 
approaches including revenue-generation or other aspects of more elaborate financial 
engineering. Due to this fact one can expect that only a limited number of SF projects will 
involve competitive dialogue (which, anyway is a procedure meant to be used only under 
specific circumstances).  

 

67 



Policy Department B: Structural and Cohesion Policies 
_________________________________________________________________________________ 

 

 68 



Public procurement and Cohesion policy 

_________________________________________________________________________ 

5. EXAMPLES AND PRACTICAL EXPERIENCE 

KEY FINDINGS 

 The case studies from Slovakia – as a country under the Convergence Objective – 
and Croatia – as a former Candidate Country - emphasise the need for dedicated 
action in capacity building. 

 Moreover in Slovakia the Act on public procurement – as a relatively new element in 
legislation – is subject to frequent amendments which pose an additional challenge 
for all programme bodies bearing responsibility for control functions. 

 There is a clear message from programme management authorities of German 
programmes that procedures below the EU thresholds should be simplified in order 
to relieve control bodies and beneficiaries from major administrative workload which 
does not necessarily contribute to fair, transparent and non-discriminatory PP. 

 

This chapter reviews some examples which represent a typology of programmes in 
CP, covering examples and experience from the CONV, RCE and ETC Objectives. The 
respective country and programme profile should help to illustrate the findings outlined in 
the previous section. It is important to note that whenever we refer to a specific country or 
a programme this does not mean that this country has experienced any particular 
deficiencies in relation to PP in the past. All experienced actors in CP know that PP is an 
issue in all Member States and for all types of programmes.  

SF Programmes have established various procedures to meet the requirements of different 
intervention areas. Programme contexts, management structures and implementation 
routines exhibit marked differences throughout the EU and, quite often, there can be 
significant differences between individual programmes in one MS. Three general aspects 
have to be highlighted:  

 CF and ERDF for environmental and infrastructure projects managed by public 
authorities. Here public authorities are tendering specific infrastructure projects with 
an EU wide public announcement. These projects are mostly above the EU-threshold 
(currently €5 million, see chapter 2) and therefore EU directives for PP have to be 
applied. 

 Support of enterprises, SMEs96 and research centres for innovation and growth 
(including research, ICT). In this occasion ERDF funds are awarded to enterprises, 
entrepreneurs, NGOs and research centres in order to support them in innovative 
market driven development. The beneficiaries are obliged to follow the PP rules 
relating to their project purchasing value. In this case the value of purchases spans 
the whole spectrum of PP thresholds starting with the supply of goods below 
€10,000 up to research facilities and equipment worth several million Euros. This 
range of approach also applies to other thematic fields such as tourism, culture and 
urban/regional development. 

                                          

 
96  SME definition according to the European Commission Recommendation 2003/361/EC as published in the 

Official Journal of the European Union L 124, p. 36 of 20 May 2003. 
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 Direct funding of individuals below EU threshold (mainly ESF). PP regulations are 
less of an issue in this field since the amounts contracted are mostly below those 
thresholds where complex procurement procedures are required. 

The distinction between three groups of procedural obligations covers all types of target 
groups involved in CP funding: 

 enterprises (only to a small extent); 

 SMEs; 

 entrepreneurs; 

 research centres; 

 universities; 

 NGOs; 

 local, regional and national public authorities; 

 individuals. 

All target groups have the same obligations in similar types of funding. Public authorities 
managing the procurement procedure of infrastructure projects should have the capacity 
and experience gained within their regular work to deal with those types of project awards. 
However, although this should be expected, there are still a variety of problems with PP 
violations in this area. Infrastructure and environmental projects are mainly located in 
convergence regions which implies that mainly EU-12 countries are involved97. Several 
types of general difficulties arise in those Member States dealing with PP rules: 

 lack of staff in public authorities with experience in PP procedures and EU 
legislation; 

 the contracting authorities and companies do not have a history, or legal 
background, of Public Private partnerships; 

 in many cases private enterprises are reluctant to apply for these kinds of projects 
due to the risk of additional expense borne by the enterprise and the complexity of 
the CF related procedures; 

 inadequate tender documents submitted by applicants; 

 insufficient information about tendering opportunities.98 

 

 

 

 

                                          

 
97  Fiedler F. and Artim E (2006), Environmental Projects Financed by the EU Funds Selected Experiences and 

Challenges, Working paper, Funded by the Ministry of Housing, Spatial Planning and the Environment of the 
Netherlands, June 2006, p. 18. 

98  Price Waterhouse Coopers (2005), Delivering the PPP promise, A review of PPP issues and activity, November 
2005. 
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5.1. Programmes under Convergence – the example of Slovakia 

As an example of a country under the CONV99 we have chosen Slovakia.100 The Slovak 
system for the implementation of SF reveals strong similarities of the implementation of 
other, quite centralised, Member States belonging to the group of EU-12.  

Transparency International of Slovakia has published, in its PP monitor, some basic 
indicators showing that since 2005 a total of 33,345 procedures have been launched 
accounting for a total volume of €22.8 bn.101 54% of the Slovak PP procedures have 
targeted construction works. The breakdown according to the type of PP procedure is as 
follows: 

 30.0% open procedures; 

 18.5% competitive dialogue; 

 15.0% restricted; 

 11.0% negotiated procedure without public announcement. 

5.1.1. Institutional framework  

The Office for public procurement (OPP), established by the Act on Public Procurement, is 
the central state administration authority for PP in Slovakia. It has the exclusive 
competence in methodological guidance in this domain and supervision of PP (i.e. appeals, 
control and penalties).  

In the programme period 2007-2013, the National Coordination Authority (NCA)102 is 
responsible for coordination of the implementation of CP in the country. It elaborates and 
updates the national System for Management of SF and CF for 2007–2013. All institutions 
involved in management and implementation of SF and CF have to fully comply with the 
provisions set in the System. Furthermore, it provides methodological guidelines on specific 
aspects of management and implementation of CP, including verification (control) of 
procurement of works, goods and services in operations co-funded by SF and CF. 

The National Strategic Reference Framework (NSRF) consists of 11 OPs eligible for CP 
support under the objectives CONV and Regional Competitiveness and Employment. Central 
state institutions have been designated to act as MAs of the programmes. In general, they 
are responsible for sound management and implementation of operations. They have 
specific responsibility to ensure that public resources are used in compliance with EU and 
national legislation for PP.  

                                          

 
99  With the exception of the NUTS-II Region Bratislava which falls under the RCE Objective. 
100  This part of the Report was elaborated on the basis of interviews with representatives of key institutions, 

namely Marta Budišová, Head of Civil Service Office, Office for Public Procurement (22 February, 2012), Eva 
Hrčková, Director of Department of Methodology – National Coordinating Authority, Ministry of Transport, 
Construction and Regional Development (27 February, 2012), Katarína Vallová, Director of Department of 
System Analysis and Accounting, Ministry of Finance (21 February, 2012); furthermore key legislative 
documents have been reviewed – for the complete list please see the reference list. 

101  National Coordinating Authority (2010), System for Management of Structural Funds and Cohesion Fund for 
Programming Period of 2007 – 2013 (version 4.4), 31.12.2010, Bratislava - The overall envelope of 
Community funding for Cohesion Policy in Slovakia amounts to about €11 bn for the period. 

102  Since 2011, the National Coordinating Authority is located in the Ministry of Transport, Construction and 
Regional Development of the Slovak Republic. 
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5.1.2. Public procurement in the national system for management of SF and CF 

PP within the CP programmes is governed by the Act on public procurement which came to 
force on 1 February 2006. Although the Act is supposed to provide a stable legal framework 
for PP, it has been amended several times since 2006.103 The justification for the frequent 
amendments is the enhancement of transparency in use of public funds. Another reason 
was the need to transpose the requirements of the revised EU directives on PP. However, 
some amendments have led to an increased administrative burden, improper tightening of 
the financial limits and a gradual retreat from economy and effectiveness in PP. The 
implementation of the Act on public procurement (2006) has been accompanied by 
inconsistent interpretation, opinions and decisions of the OPP. Recently the OPP has started 
to work on the above-mentioned inconsistencies and reinforced its leading role in 
coordination and interpretation of the Act. However this problem has influenced decisions of 
key institutions which are in charge of management and implementation of CP in relation to 
PP. 

The overall purpose of the System for Management of SF and CF is to define roles, 
functions and tasks of the bodies involved in management and implementation of OPs. 
According to the System, MAs perform the administrative or financial control104 and on site 
control of all co-financed operations. Verification of procurement of goods, services and 
building works is a part of the administrative control process. It focuses on the examination 
of: 

 compliance with rules and procedures set by the Act on public procurement; 

 compliance with rules set by the Slovak Commercial Law – in the case of a 
beneficiary who does not need to follow the Act on Public Procurement; 

 procedures regarding the award of contracts, which are not subject to the Act on 
public procurement. 

In order to support a consistent approach to PP within the CP programmes, the NCA issued 
the Methodological Guideline no. 11 governing repayments in the case of a breach of the 
rules and procedures of PP. It transposes the Guideline approved by the EC on 29 
November 2007105 and defines: 

 the obligation to perform the administrative control of rules and procedures of PP; 

 procedures for full or partial repayment of subsidies in case of a breach of the rules 
and procedures of PP; 

 the principles to be applied by MA in calculating financial corrections in case of a 
breach of the rules and procedures of PP (up to 100 % of a grant). 

 

 

 

                                          

 
103  For instance, in 2011 there were 7 amendments of the Act on public procurement. 
104  A term which refers to the 100% control of all supporting documentation related to expenditures under 

Structural Funds, i.e. invoices, time sheets and of course the documentation of the PP process and all other 
statements provided by the beneficiary. 

105  European Commission (2007), Guidelines for Determining Financial Corrections to be made to expenditure co-
financed by the Structural Funds or the Cohesion Funds for non-compliance with the rules on public 
procurement, COCOF 07/0037/03-EN, 29.11.2007, Brussels. 
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5.1.3. Public procurement in project cycle management 

MAs are responsible not only for the introduction of specific procedures for control of PP, 
but also for the provision of relevant information to applicants and beneficiaries. 
Instructions on how to manage PP at project level is given in the Guidelines for Applicants 
and the Guidelines for Beneficiaries. These documents are available on the official websites 
of all OPs. However, they may differ in the level of detail. The potential beneficiary has a 
chance to become familiar with the provisions on adherence to PP legislation and 
procedures. The standard grant contract also includes the responsibilities of the beneficiary 
in relation to PP. Moreover it defines the sanction mechanisms in a case of non-compliance 
with relevant legislation.  

The beneficiary has in principle two options when to start with the tendering of goods, 
services and works within a project: either before or after signature of the grant contract. 
Currently, most beneficiaries follow the recommendation of MAs to perform tendering after 
the grant contract has been signed and thus is effectively in force.  

At the next stage the MA carries out the control of PP. In this respect, MAs may apply two 
different approaches. The first approach is to check the completed process of PP before the 
contract between beneficiary and supplier of goods, services or works is concluded. The MA 
may also ex-ante authorise the individual steps in PP before the award of contract. Ex-ante 
control usually takes place for tenders:106 

 above €40,000, excluding VAT, for supplies and services; 

 above €200,000, excluding VAT, for works contracts. 

If PP is not subject to an ex-ante control the MA must verify that the PP was compliant 
before the request of payment is approved and paid. The control focuses mainly on the 
choice of the appropriate procurement procedure, the compliance of the tender object with 
grant contract, the compliance of contract notice with the tender dossier, the fairness of 
conditions for participation and suitability of criteria for assessment of tenders. Routine 
controls as part of the administrative control make use of standard checklists.  

The key institutions responsible for management and implementation of OPs – MAs and IBs 
– have a number of tools available in order to prevent and sanction shortcomings in PP. 
They can stipulate the adjustment of the contract between beneficiary and successful 
tenderer or even its termination. In the case of a breach of the rules and procedures of PP 
the beneficiary is requested to partially or completely return subsidies granted. Financial 
corrections are calculated pro rata, taking into account nature and seriousness of the 
infringement. The Methodological Guideline no. 11107, issued by the NCA, provides a 
formula of how to calculate the percentage of a grant to be paid back.108 If the beneficiary 
does not respond to the official request, MA passes the information to the OPP. From 
experience the confirmation of non-compliance by the OPP leads to a reduction of grants by 
50% to 100%.  

The PP process is also examined in later phases of project implementation/administration 
as part of sample controls. The following bodies involved in management and 

                                          

 
106  National Council of the Slovak Republic (2006), Act on Public Procurement and its amendments, 14.12.2005, 

Bratislava. 
107  National Coordinating Authority (2011), Methodological Guideline no. 11, June 2011, Bratislava. 
108  The Guideline defines a scale and thresholds for repayment based on the severity of the infringement: 100%, 

50%, 25%, 10%, 5% or 2%. 
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implementation of CP have the competence to verify PP of goods, services and works on an 
ex-post basis: Certifying Authority, AA, EC, European Court of Auditors and OLAF. 

5.1.4. Experience with public procurement in Cohesion Policy 

Regularity of expenditure in projects, especially in relation to PP has been identified as one 
of the key weaknesses of the implementation of CP in Slovakia. In the previous programme 
period some OPs were subject to a reduction of EU contribution due to systemic deficiencies 
in PP and its control (also labelled as verification). The early years of the programme period 
have been also marked by a high proportion of PP containing irregularities. The most 
frequent breaches of PP rules and procedures included:  

 definition and evaluation of conditions for participation (discrimination, inadequacy); 

 exclusion of tenderer (exclusion based on wrong reasons, non-exclusion on the basis 
of invalid documents); 

 non-compliance of tender object with grant contract;  

 adjustment of tender dossiers (enhancing the tender dossier in contradiction with 
the contract notice; insufficient period for provision of Tender Dossier);  

 procedures regarding the award of contract (non-adherence to deadlines); 

 conclusion of illegal addendum;  

 unjust application of procedure (negotiated procedure without a publication, design 
contest);  

 unjust cancellation of award of contract, etc.  

These shortcomings occurred despite the fact that PP can be conducted only by authorised 
persons (approved and registered by the OPP) and expenditure for services to implement 
PP is, in most programmes, an eligible cost. 

On the other hand, MAs still do not have adequate capacities and professional experience. 
The efforts to enhance the effectiveness of control functions in the field of PP have been 
undermined by the turnover of technical staff. Practice shows that there were contradictory 
interpretations of the Act on public procurement and MAs sometimes requested retroactive 
amendments to adhere to PP rules. 

In response, the NCA has given MAs more competences to perform the control functions of 
PP. Also, the approach to PP control has changed substantially. In the last two to three 
years, the focus has been on the detection of major deficiencies in PP before the contract 
between beneficiary and supplier is signed or at least before processing and approval of 
request for payment. The verification is part of the administrative control and has the 
character of ex-ante control of PP. Additionally, the amendment of Act on public 
procurement, which came to force on 15 June 2011, introduced a substantial broadening of 
the range of SF and CF beneficiaries that have to follow the provisions of the Act on public 
procurement.  

In order to support control of PP within CP programmes, OPP signed an agreement of 
cooperation with each MA. Based on this agreement, an MA can officially request OPP to: 

 provide methodological guidance on PP to all stakeholders and to observe the 
adherence to relevant rules and procedures; 

 conduct an audit of PP procedure before the award of contract for goods, services 
and works; 
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 issue professional standpoints and information to partial problems within specific PP 
procedures. 

Training sessions for PP organised by the Central Coordinating Authority are designed to 
increase the capacity of MAs and IBs to perform control functions more effectively. 

The system for management and implementation of CP had, in the beginning of the 
programme period 2007-2013, systemic weaknesses. This was one of key reasons for the 
EC to withhold payments for a number of OPs. The process of negotiation and finding 
solutions is still ongoing. However, based on the information provided by the Ministry of 
Finance, the EC will definitely not reimburse expenditure in the following cases: social 
enterprises supported in the OP Employment and Social Inclusion (to the amount of € 
2,751,376) due to, inter alia, breaches of PP rules and procedures; the expenditure related 
to insufficient application of key elements of management and audit performed by MA/IB 
for OP Employment and Social Inclusion (to the amount of € 4,280,066) and TA 
expenditure incurred by the Ministry of Construction and Regional Development (to the 
amount of € 7,170,356). 

5.1.5. Conclusions  

The draft amendment of Act on Assistance and Support Granted from the EU Funds 
proposes the partial moderation of financial penalties imposed in case of breaches of the 
rules and procedures of PP.  

Several shortcomings related to PP procedures within the implementation of EU funds can 
be eliminated by an amendment of the Act on public procurement. The aim of such 
amendment should be mainly:  

 the simplification of processes for tenders below the EU-thresholds; 

 the increased transparency and simplification of review procedures; 

 the re-evaluation of the range of beneficiaries required to follow the regulations of 
Act on public procurement; 

 a simplification of administrative burdens; 

 increased freedom in the definition of conditions for participation; 

 support to raise awareness for quality criteria in evaluation of tenders (mainly for 
service contracts); 

 the tightening up of the requirements regarding the professional experience, 
qualification and reliability of certified procurement experts. 

A pre-condition to prevent shortcomings is a stable legal environment to avoid future 
frequent amendments of the Act and to seek clarity and uniform interpretation of the act. 

5.2. The RCE programme for North-Rhine Westphalia 

RCE programmes throughout the EU focus on either creating an improved environment for 
entrepreneurial activities or directly supporting SMEs. MAs often face challenges caused by 
large numbers of IBs operating in one programme. This creates difficulties in standardising 
procedures, for example control procedures, related to PP.  

The North-Rhine-Westphalia (NRW) operational programme aims at “improving the 
competitiveness and adaptability of the economy and the creation of employment”. 
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It represents one of the largest RCE programmes in Germany. The objectives and measures 
are based on long experience with conversion activities in one of the largest industrial 
conurbations in the EU. Starting with the previous period there has been a marked shift 
from support to business infrastructure and site rehabilitation to entrepreneurship. This has 
also lead to an increased focus on RDTI and innovative financing instruments. ERDF volume 
amounts to €1.2 bn; the total programme volume is €2.5 bn. 

The OP consists of three priorities as shown in Table 15 below: 

Table 15: Structure of the RCE programme for North-Rhine Westphalia 

PRIORITY AXIS SHARE OF 
BUDGET 

TYPE OF FINANCIAL 
SUPPORT 

TARGET GROUPS 

Strengthening the 
entrepreneurial 
basis 

20% Repayable loans, venture 
capital, non-repayable 
grants, guarantees, services 

SME, entrepreneurs, 
intermediate credit services 

Innovation and 
knowledge-based 
economy 

50% Non-repayable loans Innovative SME, research 
centres, cluster initiatives, 
universities entrepreneurs, 
public authorities, individual 
researchers 

Sustainable urban 
and regional 
development 

30% Non-repayable loans Cities and districts, local 
enterprises, initiatives, 
education centres, 
chambers, public authorities, 
business development 
institutions, associations,  

Source: Operational Programme NRW 

 

Generally, in all three priority axes, PP rules are relevant. The procurement rules are 
obligatory for beneficiaries when purchasing supplies, goods and services financed by SF. 
However, there are differences in each of the three priority axes in the totals of expenditure 
and the funding procedure.  

In the first priority axis SMEs and entrepreneurs mainly benefit from loans and credits but 
this priority axis also includes non-repayable grants. In this axis the Programme Manager 
tries to avoid SMEs being forced to use PP procedures. The regulation in NRW, which is 
currently in use, sets aside PP rules where the amount of SF involved in the 
purchase of supplies, goods or services is less than 20%. In addition, non-repayable 
loans are normally not linked to PP rules. In other words, where beneficiaries purchase 
goods or services with credits received, they are not obliged to use PP rules. 

The main PP issues arise in the second priority axis. Funds are disbursed to organisations 
and enterprises that are involved in market driven research and innovation. The non-
repayable grants are distributed through specific thematic competitive procedures. The 
competitive procedures are organised in accordance with the national subsidiary guidelines 
and the state aid rules of Germany. However, the beneficiary receiving funding is obliged to 
use PP rules for all purchases using SF.  

The third axis concerns sustainable and urban development. Again, non-repayable funds 
are distributed via competitive calls or specific calls for projects and these procedures are 
also managed according to state aid rules. Target groups are social partners, NGOs and 
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public authorities but also include SMEs and other enterprises. The beneficiary receiving 
funds is also obliged to purchase goods and services using PP rules.  

Projects in the second and third priority axes very often deal with purchases above EU 
thresholds. The EU threshold for supplies and services, for regular contracts, has been 
€193,000 up to November 2011 and since November 2011 it has been set at €200,000109. 
Below this threshold there are various different levels with different procedures. Not only 
there are many different procedures related to different thresholds110 but, due to the 
current economic crisis, thresholds have been constantly changed at national as well as at 
EU level. Each sub-threshold is linked to different procedures allowed in the specific section.  

The PP procedures to be applied provide a major obstacle for beneficiaries in the NRW 
programme. The complexity of the different procedures, especially above threshold, causes 
many mistakes to be made, not only by SMEs but also by local and regional public 
authorities as well as universities and research centres.  

According to programme management the main mistakes made are: 

 lack of awareness about the obligation to use PP rules; 

 lack of knowledge about thresholds and the different procedures required; 

 wrong choice of procurement procedures above and below threshold; 

 direct purchasing for goods and services above EU thresholds; 

 national publication of tenders above EU threshold; 

 violation of tender opening procedures, beneficiaries do not wait until all tenders are 
submitted and certain tenders are opened before the official deadline; 

 ignoring the four-eyes-principle in the tender opening procedure. 

Mistakes in the procurement procedure can cause, and have already caused, demands for 
the repayment of funds. Although there is no regular evaluation or monitoring of 
procurement procedures, financial control regularly checks samples and finds irregularities. 
The area in which most problems occur are SMEs. However, public authorities and 
universities also have problems with PP rules although those groups should be aware of the 
rules. According to the MA, the problem is not only the lack of interest in the procedures 
and lack of experience, but also the overly complex regulations especially with regard to 
above EU-threshold.  

The PP regulation includes so many different procedures, with many conditions to be aware 
of, that none of the beneficiaries involved in SF has the knowledge and capacity to enable 
them to deal with the complexities. There are very few PP experts available in Germany 
who have real experience in this specific field and most applicants for SF cannot afford this 
expertise. Moreover SF do not cover the cost of a PP expert. 

To address this problem the programme management tries to support applicants from the 
very beginning of the process with awareness raising, guidebooks and information events. 
In order to avoid problems with a request for repayments, before each payment request 

                                          

 
109  European Commission (2011), Commission regulation No 1251/2011 of 30 November 2011 amending 

Directives 2004/17/EC, 2004/18/EC and 2009/81/EC of the European Parliament and of the Council in respect 
of their application thresholds for the procedures for the awards of contract. 

110  e.g. for supply and services <100.000: Restricted tender procedures with public announcements, < 50.000: 
Restricted tender procedures without public announcements, <15.000: awarded by negotiated contracting, < 
500: direct purchasing. 
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the project manager is required to submit a comprehensive report regarding procurement 
procedures applied. The report includes the value of the tender, the tender procedure, the 
responsible persons involved in the tender procedure and the contractor chosen.  

The major conclusions from programme management are: 

 First, PP rules above EU threshold are overly complex and time consuming for SMEs 
and other small and medium organisations. 

 Second, PP rules below threshold often copy EU regulations which were initially 
designed for larger procurement amounts. Again, complexity impairs 
implementation of the rules and often exceeds the capacities of beneficiaries. 

5.3. Public procurement in ETC programmes 

In comparison with other CP Programmes, ETC programmes show the broadest range of 
intervention from cooperation among schools over RDTI to infrastructure investment. 
Therefore all challenges outlined in sections above apply to these programmes. 

One additional factor is that in principle, and for at least two of these programmes and in 
the case of transnational programmes, additional national rules for PP apply. Given the 
character and size of projects most PP procedures fall under national rules because the 
volume of services or works required is below the thresholds for Europe wide procedures. 
In the overwhelming majority of programmes financial controllers from at least two, or in 
case of transnational programmes from several, countries are in charge of controlling the 
projects. This situation presents challenges for MAs and AAs in establishing comparable 
standards across the network of control bodies or even to come to a shared perception of 
risk management at programme level. Each MS has developed its own set of rules 
governing the implementation of SF and these implementation provisions are often quite 
rigid and not easily adjusted to the specific needs of ETC programmes. 

Due to the wide variety of activities possible in ETC programmes the control work is quite 
challenging and the experience of control bodies varies to a significant degree. For 
example, currently two transnational ETC programmes face the risk that ERDF payments 
will be suspended due to an error rate above 2% caused by deficiencies in the control of 
PP. 

Some of the programmes are aware of this risk and offer ex-ante control of procurement 
documentation. This is a major help but this cannot prevent mistakes in the application of 
PP at a later stage. 

A practical challenge for ETC programmes is distinguishing between partner and 
service provider. Strictly speaking services, which are available on the market and being 
provided for a public authority, should be procured and should not constitute the only 
activity being carried out by one partner. In practical terms, if a private NGO or service 
provider is to carry out project management for a public Lead Partner in an ETC project, 
these services should be procured and not be provided by a project partner. It requires a 
certain expertise to recognise such deficiencies in project design. For obvious reasons, such 
deficiencies need to be eliminated in the assessment and selection procedure.   

Another example of the practical problems in ETC programmes is the control of PP in 
case of cost items which are shared between two or more partners: one partner 
procures an investment or a service but both or more partners share the costs. Though this 
sounds as an obvious feature of ETC programmes in practice the control routines can pose 
problems. Each control body has to provide evidence that PP has been verified but de-facto 
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only one control body has performed the check. Thus new routines and templates have to 
be developed in order to establish a sound procedure which passes the inspection control of 
the AA. 

In Austria the specific characteristics of ETC projects had even been considered in 
the Procurement Act. In 2006 – prior to the later amendments of 2009 and 2010 - the 
Act included a clause formulating an extension of the principle for direct commissioning in 
case of projects selected by a transnational steering committee or in case of participation of 
several Member States. Despite the fact that legal experts had serious doubts regarding the 
application of the clause it had been used in a – fortunately – very limited number of cross-
border and transnational ETC projects. For the Austrian AA the clause did not allow a clear-
cut interpretation as to the decision making procedure and thus two procedures in ETC 
programmes based on the article had been considered as infringement of the PP rules. In 
2009 – during the economic crisis - temporary provisions entered into force which allowed 
for higher thresholds in case of direct commissioning and other comparatively simple and 
quick procedures. These ”fast-track options” have been quite frequently used by Austrian 
beneficiaries of ETC projects. After prolongation these provisions remain valid until the end 
of 2012 and at the same time the most recent amendment has entered into force in April 
2012.  

Last but not least an interesting project example from a cross-border ETC programme:111 
a project in an ETC Cross-Border programme has targeted inter alia the issue of e-
procurement. A coach with an international track record was hired in order to provide 
guidance for SMEs. The initiative aimed at promoting access to the major electronic market 
platforms at European and global level. The project has revealed that many SMEs, despite 
having excellent products, are quite hesitant to enter specialised European or global 
markets via e-procurement due to various barriers which could be quite easily overcome. 

5.4. Candidate/acceding Country – the case of Croatia 

Before and during the accession phase, the Practical Guide to Contract Procedures for EU 
External Actions (known as PRAG) governs the implementation of all pre-accession aid 
programmes. Capacity-building for PP has been a vital element in all TA or Twinning 
Programmes for Candidate Countries.  

5.4.1. Current situation 

The Republic of Croatia is an acceding country, scheduled to join the European Union as a 
full Member State on 1 July 2013. As a candidate country, all EU procurement of all EU 
funded projects have been dealt with according to the PRAG. As it approaches accession, 
Croatia is grappling with the problems, experienced by many members of EU-12: 

 The transition from use of PRAG for procurement to using national PP rules. While 
Croatian PP procedures are required to be aligned with EU requirements experience 
has shown that differences between PRAG and national rules can cause confusion 
and can take some time to resolve. 

 An expansion in potential beneficiaries for SF. EU assistance under the Instrument of 
Pre-Accession Assistance (IPA) has been confined, to transport operational 

                                          

 
111  The project is called Duo**Stars and was implemented in the ETC Cross-Border programme Slovakia-Austria; 

the information is based on an interview with Ewald Kloser (2011), the representative of the Lead Partner. 
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programme, to railways and inland waterways.112 Under SF there are further, 
potential, beneficiaries, such as municipalities with responsibility for local roads, who 
have no experience in EU funded projects and who have no capacity to implement 
PP rules in EU funded projects. This situation should be mitigated by the fact that 
many of these potential beneficiaries will have experience of PP under national rules 
but not necessarily with reference to EU specific requirements. 

 Organisational stress with a move from a centralised procurement under pre -
accession instruments (Central Financing and Contracting Unit / Agency) to the 
development of MAs and IBs with procurement responsibilities. 

 A legal approach to PP developed as a supervised candidate country with ex ante 
control over procurement of EU funded projects being exercised by the European 
Union Delegation. 

5.4.2. National public procurement in Croatia 

However, in the pre accession period Croatia has been developing its legal base with regard 
to PP. Croatia started to adapt its PP procedures to EU norms with the adoption of the 2001 
Act.113 In the process of adapting to EU legal requirements (acquis communautaire) 
Croatian PP has continued to respond to the need of EU accession and alignment.  

In October of 2007 Croatia passed a public procurement Act (PPA) to further harmonise 
Croatian PP practices with EU norms. This Act (amended in 2008) implemented the 
provisions of the EU Public Sector directive (2004/18) and the Utilities directive (2004/17). 
These are contained in the seven annexes to the Act which correspond more or less to the 
annexes of 2004/17 and 2004/18.114  

The PPA requires the principles of: 

 freedom of movement of goods; 

 freedom of establishment; 

 freedom to provide services; 

 principle of competition; 

 efficiency; 

 equal treatment; 

 non discrimination; 

 mutual recognition; 

 proportionality. 

                                          

 
112  Ministry of Sea Transport and Infrastructure Objects Transport Operational Programme September 2007 

modified to cover period 2007-2011, October 2011, Zagreb. 
113  Kesenija M (2007), Public Procurement System in Republic Croatia, 3rd Public Procurement Phd Conference 

www.nottingham.ac.uk. 
114  Sigma (2009), Croatia Public Procurement System - Assessment May 2009, Support for Improvement in 

Governance and Management, a joint initiative of the OECD and the European Union, principally financed by 
the EU, Zagreb, p.4. 
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5.4.3. Scope and coverage of the public procurement Act 

The scope of the PPA is to be compliant with the acquis. The PPA applies to all public works 
contracts over the value of 70,000 HRK (approximately EUR 9,600). 

The application of specific procedural rules depends on whether the value of the contract in 
question is estimated to be. Table 16 below describes these rules relative to the thresholds: 

 

Table 16: PPA – procedural rules 

THRESHOLD RULES 

Above EU thresholds Obligatory publication of notices in the OJ 
(however, the publication in the OJ will 
become mandatory when Croatia enters 
the EU), time periods for submission of 
tenders or request to participate consistent 
with EC directives 

Below EU thresholds but above 150,000 
HRK (about 19.800 EUR) for supplies or 
services and 300,000 HRK (about 39.600 
EUR) for works 

Same procedures as in above but with 
shorter time periods (e.g. 26 days in open 
procedure instead of 52), only national 
publication (HR Official Gazette), additional 
exemptions from the PPA 

Between 70,000 HRK (about 9.300 EUR) 
and 149,999 HRK (about 18.600 EUR) for 
supplies or services and 299,999 HRK 
(about 39.600 EUR) for works 

Same procedure as in above, to be applied 
only when the conditions specified in the 
PPA have been met but with further 
shortening of deadlines, obligatory 
publication of notices in HR Official 
Gazette; 

Below 70,000 HRK (about 9.300 EUR) Facultative application of procedures from 
the PPA 

Source: Sigma (2009), Croatia public procurement system - Assessment May 2009, Zagreb, p. 5-6 

5.4.4. Capacity issues 

PP makes a significant and important contribution to the economy of Croatia. In 2008 PP 
represented 16.15% of the GDP of Croatia as compared to 11.77% in 2007.115 

In practical terms this level of PP represents a significant challenge to the capacities of 
procurement professionals in the Croatian public sector. This is illustrated by the number of 
procurement procedures undertaken in PP in Croatia and listed in Table 17. 

                                          

 
115  Government of the Republic of Croatia (2008), Strategy for the Development of the Public Procurement 

System in the Republic of Croatia, June 2008, Zagreb. 
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Table 17: Awarded public contracts and procurement methods applied in Croatia 

AWARDED PUBLIC CONTRACTS 
ABOVE EU THRESHOLDS 

TOTAL ESTIMATED 
VALUE (€ MILLION) 

TOTAL NUMBER 

Works 930 48 

Services 1,131 394 

Supplies 645 364 

Total 2,706 806 

PROCUREMENT METHODS USED 
TOTAL ESTIMATED 
VALUE (€ MILLION) 

TOTAL NUMBER 

Open procedure 2,884 3,817 

Restricted procedure 73 32 

Negotiated procedure with prior 
publication of notice 

21,700 57 

Negotiated procedure without prior 
publication of notice 

614 955 

Other procedures (competitive 
dialogue etc) 

600 6 

Source: Sigma (2009), Croatia public procurement system - Assessment May 2009, Zagreb, p. 14-15 

 

As part of their strategy for the development of PP the Croatian Government initiated in 
2008 a training process aimed at improving PP capacity by training:116 

 80 government officials. 

 480 participants from local government and self government units and the utilities 
sector. 

 90 participants from tenders. 

The Sigma Assessment117 does point out that the handling of PP by the Croatian authorities 
is formalistic and that procedures are used in a way that it is intended to prevent the 
tenderer and bidders from filing appeals. The research conducted for this study, while 
supporting this assertion also seems to point to the fact that there are still problems with 
the quality of documentation being produced for procurement procedures which can lead to 
delays and problems in implementation. 

The Croatian authorities have continued to recognise these issues and are building more 
professional procurement teams118 through training adding stress on more qualified 
procurement staff. The Government of Croatia has also recognised that the goal is to 
overcome an excessive reliance on the legal aspects of the PP and a move towards value-
for-money procurement. 

                                          

 
116  Government of the Republic of Croatia Strategy for the Development of the Public Procurement System in the 

Republic of Croatia June 2008. 
117  Sigma (2009), p. 10. 
118  See above. 

 82 



Public procurement and Cohesion policy 

_________________________________________________________________________ 

6. CONCLUSIONS AND RECOMMENDATIONS 

It has to be stated clearly that there is no alternative to the general intent and modus 
operandi of PP: public investors should allow all interested and capable private providers 
to submit an offer to deliver the works, goods or services requested. EU CP should not be 
subject of any derogation from the PP Directives at European level. All major 
arguments in favour of PP apply the more so in case of EU CP. Just to recapitulate four of 
the most important ones: 

 the – in particular in case of infrastructure investment in Cohesion Countries - 
substantial support rates provided under SF 

 the fact that it is European tax payers money and thus should be – to the extent 
possible – subject of comparable rules for control and audit 

 the fact that in the majority of cases PP119 is the most appropriate way to ensure 
cost-efficiency 

 the fact that the procedures established allow public authorities to demonstrate that 
the most cost-efficient solution has been sought 

As a matter of fact national PP legislation is complex and any trend towards 
simplification would be welcome. The discussion of EU PP Directives should be used to 
raise awareness that a significant part of the current complexity of PP is due to the 
intricacies of national legislation: 

 be it long established rules with numerous exceptions and different types of 
procedures or 

 be it comparatively new rules which are subject to frequent adjustment and revision 
such as in case of EU 12 

The particular challenge of EU CP is that – in particular in comparison to national subsidy 
schemes – several layers of control are at work. Thus the probability to detect 
infringements of PP rules is higher. But at the same time people working in audit and 
control of EU CP are in most cases no procurement experts. It is evident that under these 
circumstances both sides – i.e. beneficiaries as well as audit and control bodies – would 
benefit from a limited number of procedures and an easily understandable set of 
thresholds.  

 

 

 

 

 

 

                                          

 
119 In our view considerations as regards the efficiency of such procedures fall outside the scope of the PP 

Directives at European level: only for very small lots one could discuss the efficiency of PP procedures as such; 
moreover most national PP rules foresee the option of direct commissioning for such small net contract values 
(the term ‘small’ is referring to a range between 30,000 EUR and 100,000 EUR). 
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6.1. Control as a political responsibility 

The implementation of CP as well as of PP is, as regards the major legal and technical 
aspects, subject to national legislation. The legal framework for the implementation of EU 
programmes adds extra requirements in terms of reporting, monitoring and control and, 
particularly when it comes to infrastructure investment, the projects must follow national 
rules and norms for construction as well as for PP.  

A differentiation across the EU comes from the fact that in EU-12 the administration of EU 
programmes tends to be part of rather distinct layers of administration. Most of the line 
ministries have own departments for the implementation of CP programmes. The focus of 
staff qualifications in these departments is on language, reporting and monitoring whereas 
the core expertise required for PP of infrastructure projects is found in other departments 
with traditional technical and legal expertise. This brings about a number of challenges 
related to competencies and control functions. 

For obvious reasons institutions which are in charge of procurement control require the 
same level of expertise as the institutions procuring works or services. For such institutions 
sufficient and stable staff is a pre-condition in effective and efficient control. The key issue 
is staff qualification and internal knowledge management. Poorly paid and inexperienced 
staff will not have any significant impact in controlling PP, in particular when it comes to 
questions which go beyond the check of formal compliance.  

Whether such a stable framework is established and maintained in the long term is largely 
a question of the political construction of control functions. Budget cuts, frequent 
changes in staff policies and massive political intervention are common challenges for such 
control bodies. The fact that the Commission has proposed Action Plans for the 
implementation of the directives on PP as conditionality in the framework of the Partnership 
Contract120 indicates the importance of the issue for CP.   

Therefore, it is of utmost importance to recognise the need for effective and efficient 
control functions in order to make the substantial market of PP within CP a transparent and 
fair one. There is considerable evidence from across Europe that, without control, this 
transparency and fairness does not occur. 

The importance of PP should also be communicated to the broader public – in particular 
with a view to the efficient use of taxpayers’ money. Despite the fact that PP leads to costs 
and additional workload for the administration these are minor burdens compared to the 
benefits.121 

 

 

 

 

                                          

 
120  The so-called Partnership Contract is intended as the overarching strategic document for Cohesion policy at 

level of the Member States in the period 2014-2020. It replaces the National Strategic Reference Framework in 
the current period. A number of conditionalities – partly pointing at key issues for the sound management of 
Structural Funds - has been proposed in the Draft General Regulation; for more information please see Metis 
2012. 

121  According to PwC (2011, pp. 5-6) the cost for public procurement is estimated at 1.4% of purchasing value 
across Europe. There seems to be no clear-cut relationship between contract value and procurement cost. On 
the side of suppliers the average competition is assumed to consume 123 person work days. 
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Recommendations 

Cohesion policy provides significant public investment funds in many Member States and 
public procurement is a key instrument for ensuring fair access to this market. In 
countries where Cohesion policy provides significant funding the European actors should 
support a clear line of argument reinforcing the need for effective and efficient control 
institutions, particularly in view of the forthcoming programme period 2014-2020.  

6.2. Responsibilities of the Programme Management 

The major responsibility for programme implementation towards the EC is borne by the 
MAs of CP programmes. According to the Regulations governing CF, ERDF and ESF MAs 
have to see that adequate control functions are in place. These provisions implicitly include 
control of PP. The AAs, the second major institutions overseeing control, are entitled to 
audit the functioning of control systems ex-ante, during programme implementation, and 
ex-post. In addition sample audits have to be carried out by the AAs annually and results 
have to be reported to the EC on an annual basis. 

Two basic options for improved handling of PP in SF programmes exist: 

 to reinforce monitoring and control functions; and 

 to provide incentives to make procurement expertise more accessible to programme 
management and beneficiaries. 

6.2.1. Reinforced monitoring and control functions 

CP is subject to detailed monitoring requirements. In principle monitoring of procurement 
procedures at project level could be anchored as a new requirement.122 Monitoring 
provisions would have a twofold function: They would allow the set up of a consistent 
database and at the same time they would raise the awareness that the procurement 
process is a decisive step which is closely monitored by programme authorities and other 
bodies in the control hierarchy of the OP. In order not to increase the overall work load for 
programme authorities other monitoring provisions123 could be skipped or reduced. 

The EU could establish the control of PP as an explicit compulsory element in all guidance 
documents. Since PP accounts for the majority of significant irregularities in SF, 
implementation of this would be understandable and justified from the Commission’s 
perspective. 

At the same time awareness for the need for capacity-building among financial controllers 
and AAs should be raised by the EU legislators. 

 

                                          

 
122  All Member States have set up monitoring systems for their Operational Programmes in order to exchange 

data with the Commission on payments; these systems contain a number of indicators. Stating the amount of 
the procurement procedure and eventually also the division according to the Common Procurement Vocabulary 
(CPV) would allow to give a quite exact picture of the incidence of public procurement in Cohesion policy. 

123  E.g. in the current period all operations have to indicate an economic classification which does not correlate to 
any major classification such as NACE – the value-added of the data derived from the classification is unclear. 
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6.2.2. Incentives for better access to procurement expertise 

CP programmes have funds for the implementation and management and these are part of 
a separate priority called TA. In countries supported under the CONV objective there are 
usually quite substantial TA programmes at national level supporting the TA funds foreseen 
at programme level. One of the key purposes of TA, apart from publicity and information, is 
capacity building for prudent programme management. Capacity building in PP could be an 
item for TA funding but it is rarely found on the agenda of programmes. 

The use of TA for capacity-building in PP could be strongly advised at European level. It is 
important that the approach is targeted towards making available suitable expertise for: 

 programme management for carrying out ex-ante control (i.e. prior to contracting) 
as well as ex-post control; 

 beneficiaries (for example providing a list of certified procurement experts who 
would offer to provide cost-estimates and initial guidance for free (that is, paid by 
the programme). 

6.2.3. Shared approach to risk management and fraud prevention 

A review on practice in SF programmes throughout the EU shows that capacities for 
effective control of PP and prevention of fraud in procurement within the programmes are 
limited due to the shortcomings of the MAs and their financial control capabilities. This is 
particularly true for programmes which finance a broad range of interventions including 
small infrastructure programmes, such as regional OPs, RCE or ETC programmes. In order 
to strengthen their capacities programme authorities often have to rely on the expertise of 
other institutions, such as the AAs, national procurement offices or even national Courts of 
Auditors. An improved framework for the structured exchange of management knowledge 
and access to PP expertise is required.  

For the next period, risk management strategies which are the result of an exchange of 
management knowhow and specific expertise should be encouraged by EU policy actors and 
the Commission.  

Table 18 summarises the many small steps the programme bodies, in particular the MAs 
and the AAs, could take to minimise the risks related to PP from the programme 
management perspective. 

The list primarily addresses the management of programmes which include a 
broad range of intervention areas such as Regional OPs or local infrastructure 
programmes under CONV, RCE programmes or ETC programmes. This strategy, consisting 
as it does of a multitude of small steps, is not meant for infrastructure OP. It is evident that 
PP in major infrastructure projects requires substantial PP expertise from all sides, i.e. 
programme management and the beneficiary. 
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Table 18: Elements of a comprehensive approach to PP in CP Programmes 

STEP 
RESPONSIBLE 

PROGRAMME ACTORS 
KEY ISSUES 

Programme strategy 

TA resources 
for PP 

National Coordination 
Authorities, MAs 

Provision of resources for: 

 Staffing of control bodies  

 Training activities on PP for staff of control bodies 

 Establishing framework contracts with external 
experts  

Guidance for 
beneficiaries 

MAs, Intermediate Bodies 
(IBs), in ETC also Joint 
Technical Secretariat (JTS)  

 PP as a guiding element in all Manuals of the 
Programme (Internal Manuals as well as Manuals 
for Beneficiaries 

 Organising short consultation days for 
beneficiaries offering meetings with PP experts 
from the administration   

Programme 
documents 

MA Heading for maximum awareness of the beneficiary: 

 Compliance with PP as prominent element in the 
grant contract 

 Eventually highlighting the concrete PP procedure 
as condition in the grant contract in particularly 
tricky cases 

 Separate signed cover sheets on PP as part of the 
payment request  - including a list of expected 
contents of PP documentation 

Project 
assessment 
and selection 

MA, eventually IBs  Provide evidence of previous expertise with PP – 
if this is not the case the use of external PP 
expertise should be compulsory 

Ensure a minimum assessment of cost-efficiency in 
programmes with many similar projects: 

 Use of cost benchmarks 

 Cross-comparisons between projects based on 
unit costs 

Risk 
management 
strategy at 
programme 
level 

MA, support of AA would 
be desirable 

 Particular weight of PP check in verification 
management and on-spot controls 

 Consult PP experts and in case of frequent small 
infrastructure projects also construction experts 
to substantiate the risk management strategy 
with practical expertise 

 Ensure internal knowledge management on PP 

Control 

Financial 
(administrativ
e) control of 
projects (FLC 
work) 

MA, IBs (if executing 
control function) 

An ideal approach for risk minimisation could 
comprise: 

 Control of PP documentation before launching the 
procedure above a certain threshold 
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RESPONSIBLE 
STEP KEY ISSUES 

PROGRAMME ACTORS 

 Control before the beneficiary concludes the 
contract with the selected bidder 

 Substantiated control routines as part of the 
regular administrative control (checklists 
requiring clear answers thus necessitating 
thorough control. But still with a view to 
proportionate control efforts: in case of more 
substantial volumes additional control routines 
could be introduced)  

Audit 

System check AA  Staff training related to PP 

 Checklist which requires substantiated answers 
instead of tick lists in order to raise awareness for 
gaps in know-how and the need for additional 
expertise   

Random 
sample 

AA  Claiming PP documents ex-ante in order to have 
sufficient time for thorough control and at the 
same time having the opportunity to seek 
additional advice in critical cases 

 Seek contact with financial controllers prior and 
during the control – thus the learning effect for 
both sides can be maximised and the overall 
impact for the programme will be improved in the 
longer run 

Learning 
cycles 

MA, AA, CA  Ensure that at least once p.a. a structured 
exchange of experience is organised 

Source: Authors 

 

Recommendations 

The European Parliament could enter into negotiations with the Council and the 
Commission in favour of a targeted public procurement package for Cohesion policy. The 
package could consist of several elements such as the introduction of monitoring, the 
reinforcement of control provisions and enhanced guidance on possible safety loops 
regarding Public Procurement in the programmes. In particular for programmes 
comprising a broad range of eligible interventions a multitude of options exist in order 
to: 

 prevent shortcomings related to Public Procurement; 

 ensure high awareness for Public Procurement at all stages of programme and project 
cycle management.  
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6.3. Adequacy of public procurement rules for smaller projects 

The case studies conducted for this study clearly reveal problems related to PP rules for 
smaller projects. Those soft projects aiming at the improvement of innovation and growth 
of the European single market are confronted with complex PP procedures. SMEs or other 
small organisations are obliged to apply PP regulations according to the European or 
national law when managing publicly funded projects. This implies various obstacles such 
as the lack of knowledge about the regulations and the lack of capacity dealing with the 
procedure. The necessary effort for implementing these procedures often exceeds the 
project time frame and budget. In many cases, especially SMEs, are reluctant to even apply 
for SF due to the complex issues that they have to deal with.  

The issue of complex procedures is not only relevant for EU rules but in some Member 
States also occur with procedures regulated under national law. As an additional complexity 
the – in some Member States - rather strict approach to the control of cost-efficiency 
comes in.124 In case of low net contract values this might lead to controversial 
requirements: 

 on the one hand the national rules on PP would not necessitate the collection of 
comparison offers 

 on the other hand it is rather difficult to demonstrate the efficient use of funds 
without price comparison thus the SF control bodies request the collection of such 
offers. 

For clarification in such cases the discussion should focus on the definition of minimum 
standards for price comparison, i.e. for the transparent collection of comparison offers 
without excessive additional administrative burdens. 

In any case in order to make SF more attractive to the potential target groups the 
complexity of PP rules has to be reduced. It is of utmost importance to simplify the 
procedures for smaller organisations and provide substantial support by using technical 
assistance or financing external experts.  

Recommendations 

In cases where smaller organisations are managing publicly funded projects contract 
volumes will be small. Suppliers as well as contracting authorities claim that procurement 
procedures should in such cases be simplified. European actors could support a discussion 
to define minimum standards for transparent price comparison in case of small contract 
volumes, thereby creating an opportunity for reducing the diversity of legal provisions for 
smaller contract volumes in national procurement acts across the European Union.  

Furthermore – in order to diminish the burden for smaller organisations as beneficiaries - 
support should be provided by procurement experts under the Technical Assistance 
budget of the Operational Programmes.  

                                          

 
124 In many Member States the national procurement rule allows for direct commissioning in case of low net 

contract values (the term ‘low’ referring to net contract values between approximately 30,000 EUR and 
100,000 EUR). In such cases the contracting authority could contact a potential bidder requesting for an offer 
and – in case of agreement - could contract the bidder and would not be obliged to collect comparison offers. 
But to check the evidence for cost-efficiency is one of the cornerstones related to the verification of 
expenditures as part of the control of expenditures under SF. Thus eligibility rules at programme level often 
request the collection of comparison offers although this is – so to say – even stricter than the national rule on 
PP (and as a consequence might lead to legal disputes between beneficiary, control and audit bodies).  
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6.4. Promotion of new PP elements in Cohesion Policy 

There are several new elements in PP which deserve the attention of CP actors across 
Europe. In particular GPP or SPP with their focus on the life-cycle costs of products or 
buildings would be a suitable feature for CP in line with the objectives of EU 2020.  

One small, though visible, step could be the introduction of GPP as practical element of the 
cross-cutting, horizontal objective of environmental sustainability. Article 17 of Reg. (EU) 
1083/2006 stipulates that “objectives of the funds shall be pursued in the framework of 
environmental sustainability”. In practice all OPs are required to establish environmental 
sustainability as horizontal principle and to demonstrate and monitor the contribution of 
each project to this principle. 

Promoting GPP as a concrete contribution to environmental sustainability could add 
substance to this principle. Projects performing their purchases of works, goods or services 
along the principles of GPP could receive a bonus in assessment. The approach would 
require support and backing from EU level and the national procurement authorities. At 
national level awareness-raising among the programme authorities would be the initial 
step: national procurement authorities would have to signal a clear backing for the 
initiative.  In technical terms examples of evaluation criteria and a minimum training to 
programme authorities would be required. This is particularly important since de facto in 
many countries authorities do not dare to apply award criteria other than the lowest price. 
This is mainly due to the risk of complaints by unsuccessful bidders and the risk of disputes 
with authorities performing ex-post control (such as the AA). 

A similar approach could be considered for Socially responsible public procurement 
(SRPP) as a small, though concrete, element which contributes to the objective of social 
inclusion. 

Last but not least, projects related to new tools in PP could be encouraged in the next 
generation of programmes. Such an approach could take different forms such as: 

 Training initiatives on GPP and SRPP for Local and Regional Authorities as part of 
capacity-building either in national TA programmes or, for example, in the case of 
SRPP as part of TA of ESF programmes. 

 Support to e-procurement as one element in the OPs on Information Society (which 
are quite frequent in EU-12). 

 

Recommendations 

EU Cohesion Policy with its significant financial volume could be a lever for new elements 
such as Green Public Procurement, Socially Responsible Public Procurement or e-
procurement to be added in Public Procurement.  
 

However promotion of such elements with a view to the forthcoming programme period 
will need approval and backing at European level i.e. the European Commission and the 
European Parliament as well as the national level. To this end, it will be important to 
inform and engage the national procurement authorities in order to gain a wider audience 
among the programme management authorities. Without such coordinated initiatives at 
European and national level programme management authorities will tend to attach little 
or no importance to award criteria other than the lowest price. 
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