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Abstract 
The Charter of Fundamental Rights and Article 298 TFEU establish a right 
of citizens to good administration, but the detailed provisions needed to 
enforce this right are lacking. For individuals and companies dealing with 
EU administration – mainly the Commission and agencies – ambiguous 
standards cause problems, which may ultimately hamper the achievement 
of EU objectives. A new Regulation on good administration would be an 
efficient means to influence institutional attitudes: the administration exists 
for the citizen and not vice versa. National experiences suggest citizen-
friendly administration saves money. Both the citizens and the institutions 
benefit from clear standards and procedural requirements: a proper 
Regulation on good administration is a win-win alternative. 
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1. Towards a right to good administration 

 

Key findings 
 

 It is clear that after the entry into force of the Treaty of Lisbon good 
administration is a fundamental right of citizens.  

 All core elements relating to the exercise of fundamental rights need to be laid 
down by law and be subject to efficient remedies. This is currently not the 
case with the right to good administration. 

 In light of the general provisions of the Charter, there is a need to adopt a 
piece of secondary legislation based on Article 298 TFEU on the exercise of the 
right to good administration. This new legal basis has not yet been put into 
practice.  

 The Court of Justice has been reluctant to give the right to good 
administration a very detailed meaning and required the legislature to adopt 
clear standards.   

 The new legal basis in Article 298 TFEU focuses on the EU institutions, and 
there would seem to be neither competence nor need to harmonise Member 
States’ national legislation. As regards the principle of subsidiarity, it is clear 
that administration by Union institutions can only be regulated at Union 
level.  

Good administration, despite its importance, has remained largely undefined in the EU. 
While the EU administration today exercises various functions in direct contact with EU 
citizens, there is no proper regulation of such interaction. When compared to a national 
administrative setting, it is noteworthy that, while some sectors of the EU institutional 
administration have been required to uphold extensive administrative procedure rights 
on the basis of secondary legislation, there is no general application of such principles or 
practices to the EU administration as a whole.1 In the Member States, administration is 
regulated in a much more detailed manner, for example as regards procedural questions, 
the organisation of administration, cooperation between different administrative 
branches, time limits, language arrangements, administrative supervision and controls, 
administrative sanctions, access to documents (privileged and public access), data 
protection, and questions of responsibility and available remedies.  
 
It is only after 1995 that a definition of the opposite of good administration, 
‘maladministration’ - bad administration- was attempted by the first European 
Ombudsman, Jacob Söderman, who in his 1995 Annual Report defined 

                                                           
1 Melanie Smith, ‘Developing administrative principles in the EU: a foundational model of 
legitimacy?’ 18(2) European Law Journal (2012) 269-288. 
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maladministration as ‘failures to act in accordance with EC law’; a definition that relies 
on the elements of good administration being, in fact, laid down by law.2  
 
The idea of good administration as a right of citizens was introduced at the EU level in 
the context of writing the EU Charter of Fundamental Rights, largely by the same Jacob 
Söderman. In a public hearing on the draft Charter he argued that a right to good 
administration should be included, based on 
 

‘the idea that the citizen has a right that his or her affairs be dealt with properly, fairly and 
promptly by an open, accountable and service-minded public administration.”3 

 
Many of these elements were included in Article 41 CFR on the Right to good 
administration, which, according to Article 6(1) TEU after the entry into force of the 
Treaty of Lisbon, has ‘the same legal value as the Treaties’. The Treaty of Lisbon also 
makes another significant opening in providing a legal basis (Article 298 TFEU) for 
secondary legislation – one or several regulations – on good administration. However, 
almost three years after the entry into force of the new Treaty, there is still no single piece 
of secondary legislation – or even a proposal for a Regulation - that would regulate EU 
administration comprehensively and horizontally. Some core elements of good 
administration are, in fact, merely regulated through soft law or unilateral commitments 
given by the institutions. This is clearly unsatisfactory; all core elements relating to the 
exercise of fundamental rights would need to be laid down by law. The entry into force of 
the Treaty of Lisbon has emphasized the citizen perspective even more generally due to 
the Treaty of Lisbon introduction of a new Treaty Title on democratic principles 
governing all Union action. These provisions underline the right of citizens to participate 
in the democratic life of the Union.4 Since these principles apply by definition to ‘all areas 
of Union action’ and are not limited e.g. to the Union’s legislative work, they clearly set 
high requirements for Union administration as well. 
 
From the point of view of citizens, the principle of good and sound administration in EU 
law, even if recognised in primary law and the Court’s jurisprudence, would benefit from 
greater clarification and level of detail through provisions in secondary legislation. As 
will be demonstrated in Section 3, the existence of such rules has usually been a 
precondition for the Court to in apply them in practice. It would seem necessary to 
specify in greater detail, for example, when a right to be heard applies, or when access to 
one’s own file is to be granted. In various other areas the Charter provisions falling under 

                                                           
2 Annual Report of the European Ombudsman 1995, 17; Annual Report of the European 
Ombudsman 1997, 22. However, even other things could constitute maladministration, such as 
administrative irregularities and omissions, abuse of power, negligence, unlawful procedures, 
unfairness, malfunction or incompetence, discrimination, avoidable delay and lack or refusal of 
information. 
3 Speech of Jakob Söderman, the European Ombudsman at the Public Hearing on the draft Charter 
of Fundamental Rights of the European Union, Preliminary remarks, Brussels, Belgium, 02 
February 2000, available at 
http://www.ombudsman.europa.eu/en/activities/speech.faces/en/355/html.bookmark . 
4 Article 9 and 10 TEU.  
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Union competence have been put into effect through detailed regulation; this is the case, 
for example, with Article 42 CFR on the right of access to documents, where detailed 
provisions on the exercise of the right and the applicable procedure are given through 
Regulation No 1049/2001; and with Article 8 CFR on the protection of personal data, 
where applicable provisions have been put in place through Regulation No 45/2001 and 
directive 95/46/EC. 
 
The adoption of secondary legislation is of a particular importance because the rights 
enumerated in the Charter do not modify powers and tasks as defined in the Treaties.5 
Instead, they are exercised under the conditions and within the limits defined by the 
Treaties and relevant secondary legislation and executive acts, and are to be ‘judicially 
cognisable only in the interpretation of such acts and in the ruling on their legality’. 
Therefore, in order to reach beyond the widely formulated provisions in the Treaties, 
there is a direct legal need to adopt a piece of secondary legislation based on Article 298 
TFEU on the exercise of the right to good administration.  
 
Article 298 TFEU leaves national procedural autonomy relating to forms of action or 
procedural requirements untouched. 6 The idea behind the new legal basis is not to 
replace national regulation but to fill a currently existing lacuna in regulation. The focus 
of the future Regulation would be on the EU institutions, bodies and agencies. Thus the 
matter would not be problematic from the point of view of subsidiarity: The quality and 
smooth running of administration in the EU institutions can certainly only be regulated 
at EU level. Regulating national administrations would not seem desirable, or even 
legally possible: administrative cooperation is a matter where the Union only has 
competence to carry out actions to support, coordinate or supplement actions of the 
Member States (Article 6 TFEU).  
 
This paper will argue that the adoption of comprehensive rules on good administration is 
necessary and urgent. After a description of the applicable legal framework (Section 2), 
this paper will discuss the Charter provision on good administration in a greater detail, 
since it currently provides the most elaborate description of the principle, and compare 
its wording with the requirements of the Court jurisprudence, which to a large extent 
predates the legal force of the Charter (Section 3). Then attention will be given to the 
prevailing institutional culture in implementing the right to good administration and the 
problems demonstrated by case law and the Ombudsman practice in order to evaluate 
the effects that a Regulation on Article 298 TFEU could be expected to have (Section 4). 
Finally, the paper will close around the themes of open administration, bureaucracy, 
legitimacy and enhanced citizen involvement.  
 
 

                                                           
5 See the general provisions of the Charter, Article 51 and 52. 
6 On this, see also Jürgen Schwarze, ‘European Administrative Law in the Light of the Treaty of 
Lisbon’, 18(2) European Public Law (2012) 285-304. Unlike Schwarze suggests, the reason for this is 
not, however, Article 291 TFEU, which regulates an entirely different question. 
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2. Applicable legal framework 
 

 

Key findings 
 

 The Charter and the Treaties include various key provisions on good 
administration. In addition, a fair bulk of secondary legislation exists.  

 Current regulation is fragmented, uneven and far from comprehensive. Many 
questions are not addressed at all, or only at such a general level that the 
provisions are of a limited use for citizens. 

 Article 298 TFEU provides a suitable legal basis for the adoption of 
comprehensive rules on good administration.  

 
What kind of requirements are currently set for the quality of Union administration 
based on Union primary law? According to Article 41 CFR:   
 

1. Every person has the right to have his or her affairs handled impartially, fairly and 
within a reasonable time by the institutions, bodies, offices and agencies of the Union. 
 

 2. This right includes: 
(a) the right of every person to be heard, before any individual measure which would 

affect him or her adversely is taken; 
(b) the right of every person to have access to his or her file, while respecting the 

legitimate interests of confidentiality and of professional and business secrecy; 
(c)  the obligation of the administration to give reasons for its decisions. 

 

3. Every person has the right to have the Union make good any damage caused by its 
institutions or by its servants in the performance of their duties, in accordance with the 
general principles common to the laws of the Member States. 
 

4. Every person may write to the institutions of the Union in one of the languages of the 
Treaties and must have an answer in the same language. 

 

The wording of Article 41 CFR is based on case law and provisions in the Treaties. 7 In 
fact, the Charter together with the EU’s general principles of law offer a solid – even if 
not sufficiently comprehensive and detailed - starting point for administrative law. After 
the entry into force of the Treaty of Lisbon, the clear starting point for any study on EU 
administrative law is the new Article 298 TFEU: 

 

1. In carrying out their missions, the institutions, bodies, offices and agencies of the Union 
shall have the support of an open, efficient and independent European administration.  
 

2. In compliance with the Staff Regulations and the Conditions of Employment adopted on 
the basis of Article 336, the European Parliament and the Council, acting by means of 
regulations in accordance with the ordinary legislative procedure, shall establish provisions 
to that end. 

                                                           
7 Explanations relating to the Charter of Fundamental Rights, OJ 2007/C 303/02. 
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The wording of Article 298 TFEU signifies the Treaty-makers’ intention to provide for a 
legal framework for the adoption of secondary legislation on good administration to 
provide for standards of minimum quality and procedural guarantees that would be 
horizontally applicable to all Union administration.8 These rules must ensure that Union 
administration is indeed ‘open, efficient and independent’.  
 
But the Treaties also provide for a number of other provisions with a general 
administrative law character. Article 296 TFEU includes provisions about the publication 
of acts, notification and entry into force. Article 10 TFEU and Article 18 and 19 TFEU 
establish the general principles of non-discrimination. Article 15 and 16 TFEU include 
provisions on openness of union activities, access to documents held by the institutions 
and the protection and processing of personal data. All of these provisions lay down 
significant - albeit widely formulated – principles, and in view of their rather general 
wording they would need to be specified further in secondary legislation.  In some policy 
sectors, Union secondary legislation, in fact, already provides for plenty of rules of a 
general administrative law character. For example, Council regulation No 659/1999 
codifies and reinforces the procedural rules and principles to be applied by the 
Commission in the area of state aid, notably with regard to the cooperation between the 
Commission and Member State authorities.9 Similarly, in the area of competition law, 
Council regulation No 1/2003 establishes rules for effective enforcement of competition 
rules and the cooperation mechanisms between the Commission and Member State 
authorities.10 The ‘service directive’11 includes a number of provisions i.e. on controls, 
quality of service, transparency and publication of information, consultation with 
interested parties and out-of court dispute resolution. In the area of food safety, 
regulation  No 178/2002 establishes provisions to guarantee that the European Food 
Safety Authority operates independently and transparently, and remains open to contacts 
with consumers and other interested groups.12 Moreover, various provisions of 
administrative law included in secondary legislation mainly affect Member State 

                                                           
8 The insertion of Article 298 TFEU was initiated by Sweden. For the objective of the Article, see the 
Proposal of the Swedish government concerning the ratification of the Treaty of Lisbon, 
Regeringens proposition 2007/08:168 Lissabonfördraget at 27, where the government explains that 
the Treaty now includes, in Article 298 TFEU, a legal basis for regulations on good administration. 
This entails the adoption of binding rules on good administration for all institutions, bodies and 
agencies which clarify which requirements of good and efficient administration cane be placed on 
the EU and its civil servants. For the same vision, see the proposal of the Finnish government to the 
Parliament concerning the approval of the Lisbon Treaty, HE 23/2008 vp, at 253.  
9 Council regulation (EC) No 659/1999 laying down detailed rules of the application of Article 93 of 
the EC Treaty, OJ 27.3.1999 L 83/1. 
10 Council regulation (EC) No 1/2003 on the implementation of the rules on competition laid down 
in Articles 81 and 82 of the Treaty, OJ [2003] L1/1.  
11 Directive 2002/22/EC of the European Parliament and of the Council on universal service and 
users’ rights relating to electronic communication networks and services, OJ [2002] L 108/51. 
12 Regulation (EC) No 178/2002 of the European Parliament and of the Council laying down the 
general principles and requirements of food law, establishing the European Food Safety Authority 
and laying down procedures in matters of food safety, OJ [2002] L 31/1.  
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administration, for example in the area of structural funds and common agricultural 
policy. In addition, ‘soft law’ exists in the form of codes of good behaviour and ethical 
codes, most notably the European Ombudsman’s ‘European Code of Good 
Administrative Behaviour’ endorsed by the European Parliament, and the Commission’s 
‘Code of Good Administrative Behaviour’.13 It could thus be simply concluded that the 
EU already has sufficient provisions of administrative law in place. Perhaps regulation 
has already been adopted in those areas where it has been deemed necessary? Why are 
the current provisions not sufficient?  
 
A major defect in current regulation is that it is very fragmented. Various questions are 
touched upon in the Treaty or the Charter, but by no means are they exhausted, and 
some are only treated at a very superficial level. Regulation in secondary legislation in 
particular policy sectors is uneven, there is little attempt of coherence when regulation 
exists, many matters remain unregulated and, even where regulation exists, the level of 
protection might not be quite satisfactory. A significant amount of matters are currently 
merely regulated in the institutions’ internal rules, in particular their Rules of Procedure.   
As Smith has noted, administrative principles do not currently apply across the 
administrative practices of Union institutions, or even across the administrative practices 
of the same institution in different policy sectors. Even the administrative practices of one 
and the same institution are not the same in different policy sectors. Principles apply to a 
varying standard in different policy areas, which is understandable in view of the 
different needs, while in some of those areas they are absent altogether. 14 This point is 
also supported by case law, which demonstrates that there is currently no horizontally 
applicable minimum standard that would apply across different policy sectors. In 
max.mobil, a case concerning the amount of the fee payable for the grant of a GSM 
concession, the Court argued, 
 

Against that background, it must be concluded that the Commission's general duty of 
supervision and its corollary, the obligation to undertake a diligent and impartial 
examination of complaints submitted to it, must apply, as a matter of principle, without 
distinction in the context of Articles 85, 86, 90, 92 and 93 of the EC Treaty, even though 
the precise manner in which such obligations are discharged varies according to the specific 
areas to which they apply and, in particular, to the procedural rights expressly conferred by 
the Treaty or by secondary Community law in those areas to the persons concerned.15 

 
Such fragmentation of applicable rules affects not only the coherence of the applicable 
standards but also their accessibility from the point of view of the citizens that might 
have an interest in invoking them. While the Ombudsman’s Code has a similar ambition 
as Article 298 TFEU to provide for comprehensive and horizontally applicable standards, 
it has lacked legal force and so far been of limited importance. 

                                                           
13 Code of Good Administrative Behaviour. Relations with the public’, 2000/633/EC, ECSC, 
Euratom: Commission Decision of 17 October 2000 amending its Rules of Procedure, OJ [2000] L 
267/63. 
14 Smith, supra note 1. 
15 T-54/99 max.mobil v Commission, para 53. The case was appealed to the ECJ, see Case C-141/02 P, 
but the Court did not address this particular question.  
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The European Parliament called on the European Commission already in September 
2001, when adopting the Ombudsman’s Code through a resolution, to submit a proposal 
for a regulation containing the Code, the adoption of which would emphasise the binding 
nature of the rules and principles and their uniform application to all EU institutions and 
bodies, thereby promoting transparency and consistency. While there might have been 
previously some question marks concerning a possible legal basis for enacting such a 
code, after the entry into force of the Treaty of Lisbon, these do not stand any longer, 
since the introduction of Article 298 TFEU is specifically aimed at curing this problem. 
While it might be possible to interpret the wording of the Article to the effect that it refers 
to administration within the institutions instead of regulating the relationship between 
the institutions and the public,16 one needs to keep in mind that the Treaty already 
includes other possible legal bases for the adoption of the institutions’ own Rules of 
Procedures, and that staff regulations, which regulate the relationship between the 
institutions and their civil servants, are specifically left outside the scope of Article 298 
TFEU. Therefore, there was hardly a point in adding another legal basis to regulate such 
matters. Moreover, the explanations adopted by the Intergovernmental Conference 
concerning the interpretation of the Article 41 CFR specifically mention the legal basis in 
Article 298 TFEU ‘for the adoption of legislation in the ‘interest of an open, efficient and 
independent European administration’, clearly establishing a link between the two 
provisions.17 While some have found the wording of Article 298 TFEU less clear than 
many other legal bases as to its exact ambition, there is no doubt that it would establish a 
suitable legal basis for the adoption of a regulation on general administrative principles 
and rules.  
 
 
 
 
 
 

                                                           
16 See the comment by Mr Legal at the ReNEUAL conference on 15-16 March 2012, where he 
reportedly argued that Article 298 TFEU was not to be understood as a proper legal basis for a 
piece of legislation governing relations between the EU institutions and the public. Rather, it was to 
be understood as establishing a link between the institutions and their 
supportive administration. The report is available at 
http://www.reneual.eu/events/ED_conference/ReNEUAL_conference_March_2012/Conference
%20Report%20Brussels%20March%2015Th%20%2016Th.pdf . 
17 See the explanations relating to the Charter of Fundamental Right, OJ 2007/C 303/02. See also 
Article 6(1) TEU, which makes reference to the explanations ‘that set out the sources of those 
provisions’. Jean-Claude Piris, Mr Legal’s predecessor as the Director-General of the Council Legal 
Service, also points out to the linkage between Article 298 TFEU and Article 41 CFR in his 
commentary of the Lisbon Treaty (at 138) and lists Article 298 TFEU as a new legal basis for 
adopting regulations on European administration (at 376). See Jean-Claude Piris, The Lisbon Treaty. 
A Legal and Political Analysis (Cambridge University Press 2010). 
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3. What is a fundamental right to good administration? Reflections 
on the charter and case law 

 

Key findings 
 

 The Charter contains some indication of the elements that the right to good 
administration builds on. 

 While jurisprudence has been helpful in clarifying that citizens can rely on 
certain fundamental principles in their relations with the EU administration, 
there are a number of significant matters that remain unaddressed in case law 
or where the Court has been reluctant to enforce clear standards deriving 
from such principles.  

 Secondary legislation is needed to enforce the key principles and procedural 
requirements. For example, both the principle of impartiality and the 
principle of fairness – two central Charter-based requirements of good 
administration – have so far been insufficiently subject to case law. While 
there is some acknowledgement of the need to act within a reasonable time, 
this principle alone has not been strong enough to fight unreasonable delays 
or do away with the practice of ‘implied decisions’. Party access would also 
require strengthening.  

 
3.1. "Every person has the right to have his or her affairs handled impartially, 

fairly…”  
 
As the first two principles of good administration the Charter names the principles of 
impartiality and fairness. For Mäenpää, the principle of impartiality is closely tied to a 
duty of objectivity: objectives outside those of the administration may not affect its 
conduct, and decisions taken by the administration should not be affected by personal 
opinions, national interests or political pressure. The objective of these principles is to 
ensure general trust in the appropriateness of administration.18 So far, some elements of 
these principles have been subject to jurisprudence, but not all. The Court has, in 
particular, underlined that the quality of process requires a duty of care. In a case called 
Technishe Universität München, a preliminary ruling concerning the granting of customs 
exemption for a scientific instrument imported into the Community, the Court of Justice 
underlined that  

where the Community institutions have […] a power of appraisal, respect for the rights 
guaranteed by the Community legal order in administrative procedures is of even more 
fundamental importance. Those guarantees include, in particular, the duty of the 
competent institution to examine carefully and impartially all the relevant aspects of the 

                                                           
18 Olli Mäenpää, ‘Hyvä hallinto oikeutena ja yleisenä oikeusperiaatteena’ in Heidi Kaila, Elina 
Pirjatanniemi and Markku Suksi (eds.) Yksilön oikeusasema Euroopan unionissa: juhlakirja Allan Rosas 
(Turku; Institutet för mänskliga rättigheter vid Åbo Akademi, 2008) 465-474 at 467.  
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individual case, the right of the person concerned to make his views known and to have an 
adequately reasoned decision. Only in this way can the Court verify whether the factual 
and legal elements upon which the exercise of the power of appraisal depends were 
present.19 

 
Similarly in Hoechst, a competition case concerning the markets in sorbates, the applicant 
claimed a breach of the principles of sound administration and equal treatment, in 
connection with access to a file. The Court established by reference to its earlier 
jurisprudence that a principle of sound administration was to be observed:   
 

It must be borne in mind that during an administrative procedure before the Commission, 
the Commission is required to observe the procedural guarantees provided for by 
Community law. Among the guarantees conferred by the Community judicial order in 
administrative procedures is, in particular, the principle of sound administration, which 
entails the obligation for the competent institution to examine carefully and impartially all 
the relevant elements of the case. As regards the principle of equal treatment, the 
Commission cannot […] ignore that general principle of Community law, which, according 
to consistent case-law, is breached when comparable situations are treated differently or 
when different situations are treated in the same way, unless such treatment is objectively 
justified. 20 

 
In case Max.mobil the General Court emphasised, with reference to Article 41(1) CFR, that  
 

the diligent and impartial treatment of a complaint is associated with the right to sound 
administration which is one of the general principles that are observed in a State governed 
by the rule of law and are common to the constitutional traditions of the Member States.21  

 
The Court then went on to point out that ‘the obligation to undertake a diligent and 
impartial examination has already been expressly imposed on the Commission’ in the 
Courts’ case law: ‘the Commission is required to examine all matters of fact and law 
brought to its attention by complainants’. 22 The Court then went on to conclude that ‘in 
so far as the Commission is required to undertake such an examination, the fulfilment of 
that obligation must be amenable to judicial review’.23 The general principle of proper 
handling of matters and duty to examine them with care thus exists in case law, based on 
a principle of sound administration, but it is rather general and would benefit from more 
detailed regulation, in particular since impartiality is a much wider principle.  
 

                                                           
19 C-269/90 Technishe Universität München, para 14.  
20 Case T-410/03 Hoechst GmbH v Commission, paras 128-130. See also joined cases T-355/04 and T-
446/04 Co-Frutta Soc. coop. v Commission, para 55, where the Court similarly emphasised that the 
Commission must, ‘during the administrative procedure before it, to observe the procedural 
guarantees provided for by Community law.’ 
21 T-54/99 max.mobil v Commission, para 48.  
22 Ibid., para 49.  
23 Ibid., para 56. 
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The principle of fairness then? For Mäenpää, fairness is both about form and about 
substance. It has a linkage to the principle of legality in denoting a duty to follow the law 
and apply the relevant rules and procedures. Fairness also entails that decisions affecting 
the rights and duties of individuals require an appropriate and sufficient legal basis. 
Fairness requires that the substance of a decision needs to be lawful.24 The Court has not, 
however, been quite this elaborate in its case law, where its focus has been more on a 
possible misuse of powers. In Netherlands v Council, a case concerning a Council decision 
relating to the imports of rice, the CJEU established that  
 

a measure is only vitiated by misuse of powers if it appears, on the basis of objective, 
relevant and consistent evidence to have been taken with the exclusive or main purpose of 
achieving an end other than that stated or evading a procedure specifically prescribed by the 
Treaty for dealing with the circumstances of the case. 25 

 
In O’Hannrachain v the Parliament, a staff case concerning an appointment made by the 
European Parliament, the CJEU addressed a claimed ‘misuse of powers’ and found that  
 

the concept of misuse of powers has a precise scope and refers to the use of powers by an 
administrative authority for a purpose other than that for which they were conferred on it. 
A measure is only vitiated by misuse of powers if it appears, on the basis of objective, 
relevant and consistent evidence, to have been taken with the exclusive or main purpose of 
achieving an end other than that stated or evading a procedure specifically prescribed by the 
Treaty for dealing with the circumstances of the case.26  

 
Fairness, however, reaches far beyond the misuse of powers and links to a need to find an 
appropriate balance between private interests and general interests27 and the principle of 
proportionality 28 The requirement of fairness in administration goes beyond a strict 
legality check: behaviour can certainly be lawful, and still unfair.  
 
It would thus seem that both the principle of impartiality and the principle of fairness – 
two central Charter-based requirements of good administration – have so far been 
insufficiently subject to case law. Thus, various elements of the principles are also 
difficult to enforce for citizens without more detailed guidance by the legislature. A 
wider perspective to both principles should thus be introduced. In this respect, the 
Ombudsman’s Code of 2001 is much more elaborate: it includes separate articles on a 
number of related principles, such as lawfulness (Article 4); absence of abuse of power 
(Article 7); impartiality and independence (Article 8); objectivity (Article 9); legitimate 
expectations, consistency and advice (Article 10) and finally, fairness (Article 11).   
 

                                                           
24 Mäenpää, supra note 18, 467. 
25 C-110/97 Netherlands v the Council, para 137. 
26 C-121/01 P, O’Hannrachain v the Parliament, para 46.  
27 Mäenpää, supra note 18, 468. 
28 See Article 5(4) TEU: ‘the content and form of Union action shall not exceed what is necessary to 
achieve the objectives of the Treaties.’ This is linked to the principle of conferral defined in the same 
Article: the Union only has those competences that have been allocated to it by the Treaties. 
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3.2. “…and within a reasonable time” 
 
Second, the Charter requires the administration to act within a ‘reasonable time’. 
Establishing what exactly counts as ‘reasonable’ in each individual case is, however, 
difficult. The Courts have had the opportunity to address the question of respect for time 
limits and a failure to act within a reasonable time repeatedly, since complying with this 
principle certainly seems to cause problems for the EU administration. First, there is a fair 
bulk of case law on administrative silence; the so-called implied decisions, i.e. cases in 
which no decision has in fact been taken within the prescribed time limit, and the effects 
of this, and whether the relevant decision can still be taken after the expiry of the dead 
line.29 For example, the Ryanair case concerned a request to documents relating to 
procedures for reviewing State aid under Regulation 1049/2001; a procedure that 
includes very specific time limits for the handling of requests. The General Court found 
that when an explicit time limit exists, and a rule exists for extending it once, then failure 
to reply by the expiry of the extended period constitutes an ‘implied decision’ to refuse 
access. 30 The Vieira case31 related to the suspension of payment of the balance of the 
financial aid granted to a project relating to fisheries. The applicant claimed that the 
Commission had infringed its duty to act within a reasonable time, since it had taken it 
more than four years from the applicant’s request for payment to adopt the contested 
decision. The applicant referred to a general principle,  
 

based on the need for legal certainty and good administration, which requires the 
administrative authority to exercise its powers within a given period in order to protect the 
legitimate expectations which those subject to it have of it. Therefore, when the Commission 
requires the reimbursement of financial aid after an unreasonable delay, it is not acting 
with the necessary diligence, is not complying with the requirements of legal certainty and 
is no longer acting within the limits of good administration.32 

 
The Court found that ‘observance of a reasonable time-limit is a general principle of 
Community law which the Commission must observe in administrative proceedings’ and 
that in the present case the procedure had been long, with periods of inactivity with the 
Commission (paras 167-169). However, the Court was not convinced about the effects of 
the delay: in its view, the ‘breach of the principle of a time limit, if proved, does not 
justify automatic annulment of the contested decision’.33 The delay in acting did not 
automatically mean that a decision to suspend the payment could not have been taken. 
 
The case law further indicates that in practice the institutions ultimately have flexibility 
in following dead lines, and to take decisions after their expiry. In many cases decisions 
are taken only after the expiry of time limit, when it has become evident that the affected 

                                                           
29 See e.g. Cases T- 494/08, T-500/08 and T-509/08, Ryanair Ltd v Commission, Joined cases T-355/04 
and T-446/04 Co-Frutta Soc. coop v  the Commission; Case T-42/05 Rhiannon Williams v the 
Commission.  
30 Cases T- 494/08, T-500/08 and T-509/08, Ryanair Ltd v Commission, para 40. 
31 Joined Cases T-44/01, T-119/01 and T-126/01 Eduardo Vieira v the Commission.  
32 Para 165. 
33 Para 170.  
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person will appeal the ‘implied decision’. In Co-Frutta Soc. coop.,34 for example, the 
General Court found that a decision adopted after the expiry of the deadline is not 
automatically annulled.   Instead, the Commission could withdraw its ‘implied decision’ 
by adopting an express one at a later stage, after the expiry of the time limit. In the area of 
competition, the Court has addressed a claim by Hoescht that the Commission had 
breached the principle that the procedure must take place ‘within a reasonable time’. The 
time between its first request of information and the Commission statement of objections 
had been more than 42 months, of which the Commission was inactive for almost 31 
months. However, the Court underlined the flexibility built into the legal framework: 
Regulation No 2988/74 provided a five-year limitation period in respect of breaches of 
the Community competition rules. The Court found that since the Regulation establishes  
 

a complete system of rules covering in detail the periods within which the Commission is 
entitled, without undermining the fundamental requirement of legal certainty, to impose 
fines on undertakings which are the subject of procedures under the Commission 
competition rules […] there is no room for consideration of the Commission’s duty to 
exercise its power to impose fines within a reasonable period.35 

 
Therefore, it was not possible to question whether the period of five years, in fact, was 
reasonable or not. Z v the European parliament,36a staff case concerning the disciplinary 
measure of downgrading a staff member, concerned another situation; whether the 
specific time limits in Annex IX to the Staff Regulations constituted a complete set of 
rules which the disciplinary authority must comply with. The Court was not convinced 
and referred to its  
 

settled case-law that the time-limits laid down in Article 7 of Annex IX to the Staff 
Regulations are not mandatory but constitute rules of sound administration with a result 
that a failure to observe those time-limits may render the institution liable for any damage 
to those concerned but cannot of itself affect the validity of a disciplinary sanction after 
their expiry.37 

 
The case law so far demonstrates that while there is some acknowledgement of the need 
to act within a reasonable time, this principle alone has not been strong enough to force 
the administration to act within a ’reasonable time’. Setting exact dead lines is currently 
left to secondary legislation, and the assessment of their reasonableness is left to the 
legislature in adopting them. Administrative silence is an obvious problem, but the way 
of dealing with it proposed by applicants in case law – decision taken too late is not valid 
– might not be a universal solution, noting the difference in EU administrative 
procedures and their objectives. Neither is the –very attractive - solution of an obligation 
to disclose documents if deadlines are not respected advocated by the European 

                                                           
34 Joined cases T-355/04 and T-446/04 Co-Frutta Soc. coop v  the Commission, para 71. 
35 Case T-410/03 Hoechst GmbH v Commission , paras 223-224. 
36 Case C-270/99 P Z v the European Parliament.  
37 Para 21. 
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Parliament in relation to Regulation 1049/2001.38 The Code of 2001 is much more 
ambitious than current case law in relation to time limits and sets a time frame of ‘no 
later than two months’ for decision-making, replying letters and answering 
administrative notes (Article 17). If the matter is complex and cannot be decided within 
this time, the Code requires the official to inform of the delay and to provide a definitive 
decision ‘in the shortest time’. But even alternatives to fixing an universally applicable 
deadline – quite a challenge considering the various procedures involved – exist. Instead, 
one could envisage a procedure aiming at ‘forcing’ the administration to act, making sure 
that a decision is always taken within a reasonable time limit. The possibility of suing an 
institution for failure to act under Article 265 TFEU is hardly an attractive option for an 
individual and hardly creates a sufficient remedy to a relatively wide-spread 
phenomenon.  
 

3.3. The right to be heard 
 
In addition to the above-mentioned core principles, good administration requires respect 
for the rights of defence. Article 41(2)(a) CFR establishes a ‘right of every person to be 
heard, before any individual measure which would affect him or her adversely is taken’. 
In brief, an individual has the right to hear about the facts affecting his or her case; thus 
the administration is under a duty to create an opportunity to examine what facts might 
affect the handling of a case, evaluate them and to examine whether the facts are correct, 
and that all facts that are relevant for the case have been covered.39  
 
The right to be heard has also been analysed in case law. 40 In practice, the Court has 
required the strict observance of the principle of hearing before measures with adverse 
effects are taken. In Fiskano, the CJEU stressed that the 
 

observance of the right to be heard is, in all proceedings initiated against a person which are 
liable to culminate in a measure adversely affecting that person, a fundamental principle of 
Community law which must be guaranteed even in the absence of any rules governing the 
procedure in question.41  

 

With reference to its earlier case law, the Court argued that the 
 

observance of the right to be heard requires that any person on whom a penalty may be 
imposed must be placed in a position in which he can effectively make known his view of the 
matters on the basis of which the Commission imposes the penalty.42  

                                                           
38 See Report on public access to documents (Rule 104(7)) for the years 2009-2010 (2010/2294(INI)), 
Committee on Civil Liberties, Justice and Home Affairs by Heidi Hautala, A7-0245/2011. Para 39: 
‘Points out that in several cases extensive delays have led to proceedings being started before the 
Court of Justice based on a lack of response, followed by a late Commission response […]; suggests 
introducing consequences, such as the obligation to publish the documents, if the deadlines are not 
respected.’ 
39 Mäenpää, supra note 18, 467. 
40 For a first expression, see 32/62 Alvis v the Commission. 
41 C-135/92 Fiskano v the Commission, para 39. 
42 Ibid. para 40-41. 
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This right was – unlike some of the other rights discussed above – not dependent on 
whether provision had been made of it in the relevant secondary legislation: it was to be 
respected irrespective of the details of the applicable procedure. In Lisrestal, the General 
Court addressed a question of depriving assistance under the European Social Fund, and  
again underlined the need to respect for the rights of defence:  
 

That principle requires that any person who may be adversely affected by the adoption of a 
decision should be placed in a position in which he may effectively make known his views 
on the evidence against him which the Commission has taken as the basis for the decision at 
issue.43 

 

Consequently,  
 

It follows that the Commission, which alone assumes legal liability to the applicants for the 
contested decision, was not entitled to adopt the contested decision without first giving 
those undertakings the possibility, or ensuring that they had had the opportunity, of 
effectively setting forth their views on the proposed reduction in assistance.44 

 

An omission to respect the right to be heard has also led to a duty to pay damages. In 
Fresh Marine v Commission45 the applicant claimed that it had not been informed by the 
Commission of the essential facts and considerations on the basis of which it intended to 
impose provisional duties on imports on its products, and argued for a right to comment 
on the Commission’s findings, which would have made it possible for the company to 
avoid damage. The Court noted that the Commission had amended the relevant report 
unilaterally without hearing the applicant, and in doing so, ‘committed an error which 
would not have been committed in similar circumstances by an administrative authority 
exercising ordinary care and diligence’.46 Since there was a causal link between the 
damage and the infringement of the applicant’s right to a fair hearing, the Commission 
was also liable for one half of the loss of profit suffered by the applicant.  
 

In case law, the right to be heard is limited, like the Charter provision itself, to cases in 
which the intended measure would have an adverse effect. The CJEU addressed this 
question specifically in Windpark Groothusen, a case concerning a procedure for the 
submission of projects where the candidates were not given, due to the great number of 
applications and the work load entailed in evaluating them, a further opportunity to 
express their views after the submission of their proposal, unless specifically requested to 
do so by the Commission services. The CJEU accepted this practice with reference to its 
Fiskano ruling quoted above, and argued that   
 

a person's right to a hearing before adoption of an act concerning that person arises only 
where the Commission contemplates the imposition of a penalty or the adoption of a 
measure likely to have an adverse effect on that person's legal position.47 

                                                           
43 Lisrestal v Commission, Case T-450/93, para 42. 
44 Para 49. 
45 Case T-178/98 Fresh Marine Company AS v Commission. The case was appealed by the 
Commission but held in appeal, C-472/00 P Commission v Fresh Marine Company.  
46 Para 82.  
47 C-48/96 P Windpark Groothusen, para 47. 
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In the context of writing the new Article 298 Regulation, it might be possible to 
reconsider extending this approach, presuming that it would be legally possible to go 
further than the Charter provision in this respect. The reason is simple: it might not 
always be clear whether the intended measure is positive or negative; and a measure 
might be positive for some while being negative for others. For this reason, a right to 
express an opinion could also be wider and extend to situations affecting an individual – 
one way or another - unless it is evident that no hearing is needed. Also in this respect, 
the Ombudsman’s 2001 Code (Article 16) is wider than current case law. In addition to 
underlining the rights of defence in cases where the rights of individuals are involved, it 
states: 
 

Every member of the public shall have the right, in cases where a decision affecting his 
rights or interests has to be taken, to submit written comments and, when needed, to 
present oral observations before the decision is taken. 

 

While the general public’s right to participate in decision-making and the right of a party 
to be heard are two distinct situations and should be kept separate, the logic behind the 
formulation of the 2001 Code would seem to be worthy of examination, since it brings in 
rather nicely some of the logic of the new Treaty provisions relating to citizen 
participation in decision-making.48  
 
3.4. The right to access to one's own file 
 

The Charter (Article 41(2)(a) CFR) establishes the right to access one’s own file, another 
question addressed in case law. In Aalborg Portland v Commission, a case relating to 
European cement producers and trade associations, the applicant argued that it had not 
been aware of all the documentation used against it when the decision was made. The 
CJEU was not fully convinced:  
 

[t]he failure to communicate a document constitutes a breach of the rights of the defence 
only if the undertaking concerned shows, first, that the Commission relied on that 
document to support its objection concerning the existence of an infringement […]and, 
second, that the objection could be proved only by reference to that document […].49  

 

The Court placed the burden of proof on the affected undertaking:   
 

It is thus for the undertaking concerned to show that the result at which the Commission 
arrived in its decision would have been different if a document which was not 
communicated to that undertaking and on which the Commission relied to make a finding 
of infringement against it had to be disallowed as evidence. […W]here an exculpatory 
document has not been communicated, the undertaking concerned must only establish that 

                                                           
48 Article 11 TEU stipulates that the institutions shall give citizens and representative associations 
the opportunity to make known and publicly exchange their views in all areas of Union action. The 
institutions must maintain an open, transparent and regular dialogue with such associations and 
civil society at large; and the Commission in particular is placed under an obligation to conduct 
broad consultations with concerned parties. 
49 C-204/00 P Aalborg Portland v Commission, para 71. 
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its non-disclosure was able to influence, to its disadvantage, the course of the proceedings 
and the content of the decision of the Commission […] It is sufficient for the undertaking to 
show that it would have been able to use the exculpatory documents in its defence, in the 
sense that, had it been able to rely on them  during the administrative procedure, it would 
have been able to put forward evidence which did not agree with the findings made by the 
Commission at that stage and would therefore have been able to have some influence on the 
Commission's assessment in any decision it adopted, at least as regards the gravity and 
duration of the conduct of which it was accused and, accordingly, the level of the fine.50 

 
The burden of proof seems rather heavy keeping in mind that the process – even if 
administrative in nature – has the characteristics of a ‘fair trial’ situation. From the party 
perspective, knowing what is in your file is a necessity in order to be able to evaluate 
whether the institution has acted correctly. The opposite, again, – not knowing what is in 
your file and on what merits your decision has been taken- a factor that causes 
unnecessary litigation. Ultimately, it is also a matter that either increases or decreases 
trust in the institutions and for this reason is a key element in good administration. 
Question marks certainly exist as to whether the balance in current case law is correct.  
 
This conclusion is further emphasized by the fact that jurisprudence on party access also 
exists from the implementation of Regulation No 1049/2001, which regulates another 
related question, public access to documents. It would seem that in some policy sectors, 
access of persons (natural or legal) to their own information in Commission files is so 
restricted under the current rules that the implementation of the EU rules of public access 
often provide a tempting opportunity to test whether they might in fact generate a more 
generous outcome for the applicant than party access.51 As the Commission has 
repeatedly pointed out, limited or non-existing party access creates pressure on the 
public access rules, which has resulted in a number of Court cases concerning the 
relationship between the different access rules.  The recent TGI affair, for example, 
concerned the state aid procedure, under which interested parties may submit comments 
to the Commission, and will later receive a copy of its decision, but no provision is made 
for access to its files. 52 The existence of such cases53  bears clear witness to problems with 

                                                           
50 Ibid., para 73-75.  
51 See e.g. Case T-237/02 Technische Glaswerke Ilmenau v Commission [2006] ECR II-5131, a General 
Court ruling that was later reversed by the ECJ.  
52 C-139/07 P Commission v Technische Glaswerke Ilmenau, judgment of the Grand Chamber of 29 
June 2010, not yet reported. The TGI case concerned the State aid procedure; Council Regulation 
(EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of Article [88] of 
the EC Treaty OJ 1999 L 83, p. 1. In its ruling the CJEU established that the lack of party access 
under the state aid rules affected the interpretation of the rules on public access, so that a ‘general 
presumption’ of no public access could be upheld in the relevant state aid procedure. For a 
discussion, see Päivi Leino, ‘Just a little sunshine in the rain. Comment on the 2010 jurisprudence 
by the European Court of Justice on access to documents’, 48(4) Common Market Law Review (2011) 
1215. 
53 See also the recent CJEU rulings of 28 June 2012 in Case C-404/10 P, Commission v Editions Odile 
Jacob SAS, where Odile Jacob had asked for documents that would enable it to present more 
convincing arguments in its actions for annulment, para 146; and Case C-477/10 Commission v 
Agrofert Holding a.s. relating to merger control proceedings, paras 85-86. 
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party access: a party should always enjoy stronger rights when compared with the 
general public, which gains access to information that can be released universally 
presuming that there is no harm by such release. Party access is by definition limited to 
the party; thus the harm of disclosure is more limited, and access can certainly in most 
cases be justified with securing the affected party’s right of defense.  
 
In general, the Court has been reluctant to use the rules on public access to compensate 
defects in other access regimes.  In Sison the Court underlined the purpose of Regulation 
No 1049/2001 ‘to give the general public a right of access to documents of the institutions 
and not to lay down rules designed to protect the particular interest which a specific 
individual may have in gaining access to one of them’.54 According to the Court,  
 

the particular interest of an applicant in obtaining access to documents cannot be 
taken into account by the institution called upon to rule on the question whether 
the disclosure to the public of those documents would undermine the interests 
protected […].55  
 

In short, the Court has pointed out that the matter of access for interested parties to a file 
ought to be settled elsewhere than under the public access rules. This could be usefully 
done in the context of adopting general rules on administrative law, which could include 
provisions on the central principles and applicable minimum standards. In this context, 
appropriate provision would also need to be made to protect two other legitimate values 
mentioned in the same Charter paragraph, the need for confidentiality and to protect 
business secrets. Access to one’s own file certainly should not entail an automatic right to 
access the business secrets of other involved companies.  
 
3.5. Duty of reasoning 
 
Article 296 TFEU establishes that ‘legal acts shall state the reasons on which they are 
based and shall refer to any proposals, initiatives, recommendations, requests or opinions 
required by the Treaties’. In Article 41(2)(c) CFR and in case law the obligation has been 
extended to administrative decisions. In UNECTEF v Heylens, a case concerning football 
trainers’ qualifications, for example, the Court established that  
 

[…] the competent national authority is under a duty to inform [Community workers] 
about the reasons on which its refusal is based, either in the decision itself or in a 
subsequent communication made at their request. In view of their aims those requirements 
of Community law, that is to say, the existence of a judicial remedy and the duty to state 
reasons, are however limited only to a final decision refusing to recognize equivalence and 
do not extend to opinions and other measures occurring in the preparation and 
investigation stage. 56 

                                                           
54 In Case C-266/05 P, Jose Maria Sison v  Council, in which the CJEU upheld the earlier General 
Court ruling, joined Cases T-110/03, T-150/03 and T-405/03 Sison v Council, para 43. 
55  Case C-266/05 P, Jose Maria Sison v Council, [2007], para 47. 
56  Case 222/86 UNECTEF v Heylens, paras 15-16.  
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In Belgium v the Commission, a case concerning the validity of a Commission state aid 
decision prohibiting certain financial assistance to a steel undertaking, the CJEU argued 
that  
 

It is settled case-law […]that the statement of reasons required by that provision must be 
appropriate to the act at issue and must disclose in a clear and unequivocal fashion the 
reasoning followed by the institution which adopted the measure in question in such a way 
as to enable the persons concerned to ascertain the reasons for the measure and to enable the 
Court to exercise its power of review. It is not necessary for the reasoning to go into all the 
relevant facts and points of law, since the question whether the statement of reasons meets 
the requirements of Article 253 EC must be assessed with regard not only to its wording 
but also to its context and to all the legal rules governing the matter in question.57 

 
In Williams,58 a case relating to a request for access to preparatory documents relating to 
the GMO directive, the Court underlined that the ‘implied refusal’ by the Commission – 
failure to answer – also implied an infringement of the obligation to state reasons.59 
Similarly, no indication of remedies is given. However, the Court has accepted that even 
an implied decision can be appealed.60 
 
In general, the duty to reason a decision seems rather well-acknowledged in principle 
(see also Article 18 of the 2001 Code), even if a breach of this duty is often in practice 
claimed before the Courts.61 While it may sometimes seem an unnecessary and technical 
burden from the officials’ point of view, for the individual it is the only guarantee that all 
the relevant facts and rules have been taken into account when his or her case has been 
examined and the decision taken. In this context, it is good to note that proper reasoning 
also has a clear linkage with the trust of individuals in the administration acting correctly 
in general. As such, it reduces the need of unnecessary litigation, if the party knows the 
grounds on which a decision has been taken. In short, reasoning is a key element of good 
administration. 
 

3.6. The right to have the Union make good any damage 
 
Article 340 TFEU establishes the principle of non-contractual liability, stating that ‘the 
Union shall, in accordance with the general principles common to the laws of the 
Member States, make good any damage caused by its institutions or by its servants in the 
performance of their duties’. While the matter is included in Article 41(3) CFR, it is in 
practice regulated elsewhere, and there is also an extensive amount of case law on this 
question. Thus it is not clearly an issue for the future Article 298 Regulation.  
 

                                                           
57 C-197/99 Belgium v Commission para 72.  
58 Case T-42/05 Rhiannon Williams v the Commission.  
59 Para 93.  
60 See e.g. Case T-42/05 Rhiannon Williams v the Commission, para 98. 
61 A breach of proper reasoning seems to be a standard part of e.g. the cases involving the 
implementation of Regulation No 1049/2001.  
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Relevantly for the discussion on good administration, however, in Area Cova the 
applicant claimed for non-contractual liability based on an infringement of sound 
administration. The case related to fisheries quotas in the Northwest Atlantic and the 
way these quotas had been distributed. The Court refused to find that the criteria for 
liability for losses were met. It argued:  
 

Community law confers a right to reparation […] where three conditions are met, namely 
that the rule of law infringed is intended to confer rights on individuals, that the breach is 
sufficiently serious, and, finally, that there is a direct causal link between the breach of the 
obligation resting on the Community and the damage sustained by the injured parties. 
Concerning the first condition, it must be held that the applicants have not pleaded the 
infringement of a rule of law intended to confer rights upon individuals. The illegality they 
complain of, supposing it to be established, consists only in the infringement of the 
principle of sound administration. The first condition for the Community's non-
contractual liability coming into operation has therefore not been established.62 

 
What the Court seems to say is that a breach of the principle of sound administration is 
not clearly a breach of a ‘rule of law’. Once the Article 298 Regulation is adopted, and 
more detailed provisions of good administration are in place this question may at least in 
some cases be answered differently. It ought to be carefully examined whether an alleged 
breach of the Article 298 Regulation could alone stand as a ground for appeal and thus 
ultimately lead to Court proceedings, or whether alternative ways of administrative 
review should be examined.63  
 
3.7. The right to communicate with the institutions in any of the Treaty 

languages 
 
Under Article 20(2)(d) TEU, EU citizens have the right ‘to address the institutions and 
advisory bodies of the Union in any of the Treaty languages and to obtain a reply in the 
same language’. A similar provision exists in Article 41(4) CFR and the 2001 Code, where 
it is extended to ‘every person’. The Code specifically includes ‘as far as possible to legal 
persons such as associations (NGOs) and companies’. 
 
The language regime of the institutions is also a question that is largely regulated 
elsewhere. The principles are based on Regulation No 164 governing the use of languages 
in the institutions. Under Article 6, the institutions ‘may stipulate in their rules of 
procedure which of the [official] languages are to be used in specific cases’. The Charter 
provision is thus dependent on this provision, and consequently also on the 
arrangements decided in the institutions’ rules of procedure. While it is clear that the 

                                                           
62 T-196/99 - Area Cova and Others v Commission and Council, para 42-44. 
63 For one possibility, see Article 10 of Regulation No 1367 on the application of the provisions of 
the Aarhus Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters to Community institutions and bodies. Under the said 
provision, NGOs may request for internal review in case of an alleged administrative omission.  
64 Regulation No 1 determining the languages to be used by the European Economic Community, 
OJ 358/58. 
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possibility of citizens to communicate with the institutions in their own language is of a 
particular practical and symbolic importance, it is equally clear that it would be 
impossible to provide every single document in all official languages, especially thinking 
of the  EU Agencies with limited resources, such as the European Institute for Gender 
Equality with a limited staff of forty-two.  
 
The Court has had understanding for such difficulties. The Kik case concerned the refusal 
by the Office for Harmonisation in the Internal Market (OHIM) to register a trademark 
and the linguistic arrangements of the Office65. The CJEU argued: 
 

As the appellant points out, the Treaty contains several references to the use of languages 
in the European Union. None the less, those references cannot be regarded as evidencing a 
general principle of Community law that confers a right on every citizen to have a version 
of anything that might affect his interests drawn up in his language in all circumstances.66 

 

As regards the need to translate all decisions, the Court found that 
 

an individual decision need not necessarily be drawn up in all the official languages, even 
though it may affect the rights of a citizen of the Union other than the person to whom it is 
addressed, for example a competing economic operator.67 

 

The Court had understanding for the practical difficulties involved: 
 

It follows from all of those facts that the language regime of a body such as the Office is the 
result of a difficult process which seeks to achieve the necessary balance between the 
interests of economic operators and the public interest in terms of the cost of proceedings, 
but also between the interests of applicants for Community trade marks and those of other 
economic operators in regard to access to translations of documents which confer rights, or 
proceedings involving more than one economic operator, such as opposition, revocation and 
invalidity proceedings.68 

 

In the Eurojust case,69 ultimately declared inadmissible by the Court on the grounds that 
it concerned the ex-III-pillar with limited Court competence, Advocate General Maduro 
had the opportunity to consider the language arrangements of the Union in depth. He 
linked the EU language policy with rights and fundamental objectives of the Union and 
underlined that  
 

the principle of respect for the linguistic diversity of the Union applies, as a fundamental 
requirement, to all the institutions and bodies of the Union. That said, it is a requirement 
that cannot be regarded as absolute. It is necessary to accept restrictions in practice, in 
order to reconcile observance of that principle with the imperatives of institutional and 
administrative life. But those restrictions must be limited and justified. In any event, they 

                                                           
65 C-361/01 P Kik v OHIM. 
66 Para 82.  
67 Para 85. 
68 Para 92. 
69 C-160/03 Spain v Eurojust. 
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cannot undermine the substance of the principle whereby the institutions must respect and 
use all the official languages of the Union. It is clear that it is in the context of 
communications between the institutions and the citizens of the Union that the principle of 
respect for linguistic diversity deserves the highest level of protection. In such cases, that 
principle is linked with a fundamental democratic principle of which the Court takes the 
greatest care to ensure observance.70 

 

AG Maduro then underlined the importance of the principle in legislative matters 
 

for the purpose of exercising rights of participation attaching to European citizenship, 
respect for linguistic diversity must not be exposed to technical difficulties which an 
efficient institution can and must surmount. Those rights also extend to relations between 
citizens and the administration. In the context of administrative procedures, it is essential 
that interested parties, whether Member States or citizens, should be able to understand the 
institution or body which they are communicating.71  

 

The linguistic arrangements of the institutions would not seem to be primarily a matter 
for the Article 298 Regulation. It is, however, important that – due to its linkage with 
various fundamental rights – the matter is settled by legislation in a manner that secures 
the possibilities of the administration to function efficiently, and simultaneously 
allocating the necessary resources to comply with the requirements. Quite crucially, it 
should not be up to individual officers to decide on a case by case basis what language 
they choose to use in their relations with the public.  
 
3.8. Conclusion on case law 
 

The adoption of comprehensive and legally binding rules on good administration is both 
important and urgent also since case law demonstrates blind spots where individuals 
have not been able to enforce their rights without the support of a sufficiently detailed 
legal provision. In practice, the principle of good administration alone has not been 
strong enough to confer detailed rights that individuals can enforce in Courts. For 
example in Tillack v the Commission, a case relating to internal administrative 
investigations conducted by the European Anti-Fraud Office (OLAF), the General Court 
clearly stated that  
 

the principle of sound administration, which is the only principle alleged to have been 
breached in this context, does not, in itself, confer rights upon individuals […], except 
where it constitutes the expression of specific rights such as the right to have affairs handled 
impartially, fairly and within a reasonable time, the right to be heard, the right to have 
access to files, or the obligation to give reasons for decisions, for the purposes of Article 41 
of the Charter of fundamental rights of the European Union […], which is not the case 
here.72 

                                                           
70 Opinion of AG Poiares Maduro, delivered on 16 December 2004, Para 42-43. 
71 Ibid.  
72 T-193/04 Tillack v Commission, para 127. 
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In general, the individuals seeking to enforce what they have deemed as their rights with 
reference to a principle of ‘good’ or ‘sound’ administration have, in fact, lost their cases.73 
In Burban,74 a staff case, where the applicant claimed for a ‘duty to have regard for the 
interests of officials and the principle of proper administration, the CJEU refused to ‘read 
in’ legal obligations for the institutions with reference to a ‘principle of proper 
administration’. 
 

[…]the appellant cannot, by relying on the duty to have regards to the interests of officials 
and the principle of proper administration, transform into an obligation that which the 
legislature viewed as a mere possibility […].75 

 
In fact, a significant amount of case law exists with references to a principle of ‘sound 
administration’, it is difficult to identify a case where the principle alone would have 
been determinative; and even when this has been the case, the finding has been directed 
towards flaw in the Member States’ own administrative procedures and not the EU 
institutions.76 As Fortsakis has demonstrated, the principle of good administration has a 
‘fuzzy form’,77 visible also in how references to a 'right to good administration’ also 
signify some uncertainty about the precise meaning of the principle:  
 

For in order to be of use, i.e. capable of serving as a legal basis that would enable users to 
obtain effective judicial protection, any reference to this general principle needs to be 
specific, indicating the precise rule derived from this principle in a given case.78 

 
This evidences how general principles are not suitable, and not even intended to be used 
independently by courts and the administration, who would need to be able to rely on 
much more detailed provisions in their implementation practice. So far, case law has also 
demonstrated that the efficiency of Commission supervision and regulation and EU’s 
economic interests have affected the quality of procedural standards of parties in relation 
to the prerogatives of the administration.79 Focus has been more on functioning markets 
than on the rights of citizens, which of course is a familiar claim from other fora: Human 
rights are seen as a means to legitimate the market economy, which is the true 
constitution of Europe.80  In this environment, the essence of the Charter has been to 
prove that the EU is also concerned with the effective protection of the rights of its 

                                                           
73 See e.g. Z v Parliament, [2001] ECR I-9197.  
74 C-255/90 P Jean-Louis Burban v the European Parliament, para 20. See also Case T-15/91 Josée 
Bollendorff v European Parliament. 
75 Ibid, para 20. 
76 See Smith, supra note 1.  
77 Theodore Fortsakis, ‘Principles Governing Good Administration’, 11(2) European Public Law 
(2005), 207-217 at 217. 
78 Ibid., 210. 
79 Mäenpää, supra note 18, 473.  
80 For a discussion, see Päivi Leino, "All Dressed Up and Nowhere to Go: The Debate on the EU 
Charter of Fundamental Rights", XI Finnish Yearbook of International Law (2000) 37-81. 
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citizens and not only with economic market integration.81 If the Charter is to deliver any 
of its promises, this is a balance that ought to be urgently reconsidered. Concretising the 
right to good administration provides a so far wasted opportunity for adjusting this 
balance. 

                                                           
81 J.H.H. Weiler, ‘Editorial: Does the European Union Truly Need a Charter of Rights?’ 6(2) 
EuropeanLaw Journal (2000) 95-97 at 95. 
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4. Institutional culture: citizens and EU administration 

Key findings 
 

 Case law and Ombudsman practice demonstrate that citizens experience 
problems in their relations with the EU administration in many sectors 
(infringements, tenders and grants; contracts, competition and selection 
procedures) and in relation to certain horizontal challenges (e.g. access to 
information and administrative silence).  

 Problems in administration may ultimately lead to the realization of EU 
objectives being hampered. Clear and foreseeable rules increase the efficiency 
of administration and the smooth running of administrative procedures: both 
the citizens and the officials are aware of the relevant requirements and 
procedural steps.  

 In addition to providing more detailed guidance on the implementation of the 
general principles of good administration, the future Article 298 Regulation 
should provide for standards relating to the handling of a specific matter. 
Such provisions are the ones that are currently the most lacking. 

 National experiences suggest that proper rules of administrative process save 
money. 

 
 

4.1. Current problems 
 
There are currently no reliable statistics of the problems that citizens are facing in their 
relations with the EU administration, which of course makes analysing them more 
difficult. Case law discussed earlier demonstrates that questions relating to good 
administration cause litigation, partly because it is unclear when and what administrative 
standards apply and what they can be expected to deliver. Uncertainties exist both for 
individuals and for officials as regards for example the procedural steps to be taken. 
Decisions that are not experienced as fair and just cause dissatisfaction and ultimately 
litigation. Based on case law, problems seem to exist e.g. in relation to requests for 
documents and information, and in the area of competition law relating to various 
different procedures and the procedural rights of companies. The allocation and 
reimbursement of funding cause litigation, as do staff cases. Case law seems to affect the 
Commission the most even though agencies are also involved. A particular problem is 
caused by administrative silence and the observance of time limits. At the same time, case 
law has only limited capacity to serve as an indicator of problems since it exists to a 
narrow extent. Only a margin of the cases in which uncertainties exist ultimately reach 
the litigation stage since access to courts is rather limited and is very costly, it takes a long 
time to get a ruling, and the prospects of winning a case based on ‘good administration’ 
are rather slim.  
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Another possible way of demonstrating the ways in which individuals and the EU 
administration meet and where problems currently exist is to examine the reports of the 
European Ombudsman, who of course is the main EU body charged with the task of 
addressing possible instances of ‘maladministration’ in the EU. 82 Based on the two most 
recent reports of the European Ombudsman (2010 and 2011),83 it would seem that the 
main concerns raised by the individuals in their contacts with the Ombudsman have 
related to various rather fundamental questions of good administration, such as  
 

- failure to provide information or grant access to documents 
- incorrect application of substantive and/or procedural rules  
- failure to respect reasonable time limits for taking decisions  
- failure to state the grounds of decisions and the possibilities of appeal 
- failure to reply to letters by citizens, indicating the competent official 
- possible discrimination 
- failure to observe a duty of care 
- failure to communicate in the language of the citizen. 

 
Many of these concerns are familiar from case law, and relate exactly to the rights 
specifically mentioned in the CFR as elements of good administration, thus underlining 
that there is room for improvement. For example, indicating a time limit for handling a 
matter, and following it in practice, seems to be a rather general problem: From reading 
the reports of the Ombudsman one gets the impression that delays in taking a decision 
and delays in replying occur frequently, as do late registration and late answers to 
requests.84 From the point of view of citizens, waiting for a decision, and perhaps not 
even knowing when it is to be taken, is a serious problem, and not only when there is 
money involved.  
 
A fair bulk of complaints concern public access to documents, questions relating to data 
protection or the implementation of staff regulations. These are all key questions relating 
to good administration, as well, but are cases in which the future Regulation on good 
administration would perhaps play a lesser role. Specific procedures apply to requests 
for access to documents (Regulation No 1049/2001) and processing of personal data 
(Regulation No 45/2001), and based on the provisions of Article 298 TFEU the 
implementation of Staff Regulations falls – at least to certain extent - outside the scope of 
the future Article 298 Regulation. Nevertheless, horizontal principles, such as a duty to 
reply or to reason a decision are applicable throughout EU action, and if problems 
persist, then perhaps strengthening horizontal regulation is a viable and most efficient 
option.  

                                                           
82 According to Article 228 TFEU, the Ombudsman is ‘empowered to receive complaints [...] 
concerning instances of maladministration [...]. He or she shall examine such complaints and report 
on them. In addition, the Ombudsman shall conduct inquiries, the results of which he reports to the 
institution concerned and the European Parliament.   
83 See the Annual Report of the European Ombudsman 2010 and 2011, available at the 
Ombudsman’s website.  
84 See e.g. cases 1438/2008/DK; 1302/2009/TS; 355/2007/FOR.  
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A considerable part of alleged maladministration, however, concerns sectors that could 
and should be addressed by the future Article 298 Regulation, and in which regulation 
relating to good administration is currently weaker. All of these are areas where EU 
administration – mainly the Commission, but also some of the Union agencies – come in 
direct contact with the citizens. As regards the substance, these questions relate to 
 

- infringement proceedings  
- award of tenders and grants 
- execution of contracts 
- competitions and selection procedures. 

 
Infringement proceedings (Article 258 TFEU) have traditionally been an area that has 
given rise to many complaints, and where the Court has proved reluctant to use its 
imagination to develop procedural guarantees for the complainants.85 So far, the status of 
individual complainants and the rights they might enjoy in the procedure have been 
largely dependent on the Commission’s own rules and recommendations, and thus on its 
own choices as regards its internal working methods. The procedural safeguards are 
mainly based on a Commission Communication from 2002.86 In this area, in 2010 and 
2011 the Ombudsman reported ‘a number of shortcomings’, for example a ‘recurrent 
problem’ relating to a failure to register complaints.87 Other problems included alleged 
failures to hear the complainant before rejecting a complaint,88 with respecting the rights 
of defence,89 and extensive delays in communicating with complainants90 In April 2012 
the Commission issued a new Communication91 in a rather apparent attempt to reply to 
criticisms raised in the discussions of the JURI Committee and by the European 
Ombudsman. The communication addresses many of the issues raised by the European 
Ombudsman in previous years, such as a general principle of acknowledging complaints 
within fifteen days of receiving them and certain fundamentals relating to 
communication with the complainant, but maintains the same legal format with limited 
capacity to bring about clear qualitative changes. While granting a formal status to the 
complainants in the Article 258 TFEU infringement procedure would seem to fall outside 
the scope and objectives of the Article 298 TFEU exercise on good administration, the 
latter provision could be used to establish certain procedural safeguards, such as the 
registration of complaints, and a duty to inform complainants at certain stages of the 
proceedings.  
 

                                                           
85 See e.g. Case C-141/02 P Commission v T-Mobile Austria GmbH, [2005] ECR I-1283. 
86 Communication to the European Parliament and the European Ombudsman on relations with 
the complainant in respect of infringements of Community law, OJ 2002 C 244, p. 5. 
87 See e.g. complaints nr 1009/2009 KM and OI/3/2009/MHZ); 3403/2008 OV.  
88 3403/2008 OV. 
89 705/2010/ANA. 
90 489/011/MHZ, 
91 Communication from the Commission to the Council and the European Parliament. Updating the 
handling of relations with the complainant in respect of the application of Union law. Brussels, 
2.4.2012 COM(2012) 154 final.  
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Award of tenders and grants is another significant area in which citizens have direct 
contacts with the Commission and some agencies. The Commission awards grants to 
support particular projects or organizations that further EU interests or contribute to the 
implementation of an EU program or policy. This is serious money: In total, in 2007-2013 
the EU financial programmes account up to €975 billion.92 Concerns exist relating to the 
eligibility of costs in relation to grants93 and the handling of research proposals94. The 
Ombudsman has observed that the available EU research funding is bureaucratic and 
that obligations have been created that are disproportionate for beneficiaries.95 Many 
complaints in the area concern the principle of fairness when recovering grants or 
requesting reimbursement.96 Those affected are individual researchers, research 
communities, societies and NGOs, many of them with limited means and high 
dependency on the funding. In their situation, questions relating to the eligibility of costs 
and fairness in implementation are extremely significant. Moreover, if an application 
process is too burdensome with excessive bureaucratic features, then of course the 
attractiveness of Union funding might suffer, affecting the quality of projects funded with 
EU means. This is true in case the burden of applying is out of proportion considering the 
prospects of gaining the applied financing.  
 
The Commission and other institutions also engage in contracts with private parties in 
order to buy goods and services, such as studies, technical assistance or consultancy. In 
relation to the execution of contracts, the Ombudsman has examined complaints relating 
to late payment, eligible costs and subcontracting, and also various instances concerning 
the principle of fairness. Late payment is a serious problem from the perspective of 
private parties, and has provoked the Ombudsman to conduct a number of own-initiative 
inquiries to the matter.97  
 
Many complaints to the Ombudsman have also concerned competition and selection 
procedures, in particular failures to ensure equal treatment98 or respect for the right to 
appeal,99 and breach of legitimate expectations100. Most of these cases concern the 
European Personnel Selection Office, but also FRONTEX and the European Economic 
and Social Committee.  
 
Many complaints also concern obvious errors, such as a case concerning an alleged 
administrative error regarding fishing quotas for the West of Scotland, where the 
Commission had mistakenly interchanged the relevant quotas to those concerning the 

                                                           
92 See e.g. New funds, better rules. Overview of new financial rules and funding opportunities 
2007-2013. Luxembourg, Office for Official Publications of the European Communities, 2008. 
93 See e.g. complaints 1598/2008/MHZ; 255/2009/JF.  
94 Complaint 485/2008/IP.  
95 Complaint 1786/2010/PB. 
96 2605/2009/MF; 1992/2010/RT. 
97 OI/5/2007/GG; OI/2/2010/GG.  
98 Complaint 1994/2008/IP.  
99 Complaint 923/2009/FOR. 
100 Complaint 2924/2007/TS. 
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North Sea.101  Another case concerned information published by the Commission for 
affected air passengers following the eruption of an Icelandic volcano in April 2010. The 
Ombudsman considered a complaint concerning misleading information, which it had 
taken the Commission two weeks to conclude that it was, in fact, misleading and more 
than a month to remove from its website.102 There are cases that concern the correction of 
obvious errors103 or that the institution is giving inconsistent, inaccurate or misleading 
information.104 Recently the Ombudsman has also had reason to criticise the European 
Council for giving ‘laconic, dismissive and disrespectful’ replies to a Polish citizen, who 
had, having learned that the President of the European Council had used three service 
cars for a holiday trip with his extended family, wondered whether this could be true.105 
For the European Council, this was ‘normal procedure in case of such high positioned 
public figure and his family’. The Ombudsman argued that ‘European citizens will only 
trust the Institutions and accept the European Union if they can see that EU Institutions 
respect and consider their questions’ and suggested that the European Council apologise 
to the complainant for its behaviour.  
 
It is clear that the lacunae in regulation discussed in previous sections affect the quality of 
the relationship between the EU administration and the citizens, since the rights that can 
be enforced by citizens are few and very diverse. The possible need to adopt more 
comprehensive rules of good administration has been discussed for quite some time, 
especially before and after the adoption of the Commission 2001 White Paper on 
European Governance.106 In practice two alternatives for the codification of applicable 
administrative law principles have been suggested. First, the idea of a formally non-
binding soft law instrument, which has already resulted in the codes of good 
administration by the European Ombudsman and by the Commission. Second, the entry 
into force of the Lisbon Treaty has strengthened the calls for a Regulation on the matter to 
be adopted.107 The proponents of softer methods of regulating have argued that a scheme 
based on legally enforceable rules might risk to ‘deflect attention from the more 
important need to promote a more responsible and service-oriented administrative 
culture’.108 Normative steering of the administration might, some argue, hinder its 
efficiency, pointing out that laws and other legal norms might even be largely 
detrimental for the administration. Efficiency might be best served if the administration 
were given open and broad goals with decisions on concrete details and means to be left 

                                                           
101 Complaint 865/2008/OV.  
102 Complaint 1301/2010/GG.  
103 Complaint 413/2010/BEH. 
104 920/2010/VIK; 1574/2010/MMN. 
105 Complaint 808/2011/MHZ. 
106 European Governance – A White Paper. Brussels 25.7.2001, COM(2001) 428. The Commission 
itself only referred to the possibility of ‘complementing the EU’s policy tools more effectively with 
non-legislative instruments’. Ibid, 2.  
107 See also Eva Nieto-Garrido, ‘Possible Developments of Article 298 TFEU: Towards an Open, 
Efficient and Independent European Administration’, 18(2) European Public Law (2012) 373-398. 
108 Richard Rawlings, ‘Engaged Elites – Citizen Action and Institutional Attitudes in Commission 
Enforcement’, 6(1) European Law Journal (2000) 4-28 at 27. 
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to the administration.109 Others emphasise how such a ‘soft law’ approach might 
endanger the rights and interests of individuals. They point out that the aim of legally 
binding rules is to protect individuals from the arbitrary behaviour of the 
administration;110 after all, ‘[m]uch of the activity of the public administration is so 
important that it should be based on law even when the direct interests of individuals are 
not at stake.’ While public administration is to apply the law, it should still aim at 
efficiency.111 Indeed, binding regulation and efficiency are not mutually exclusive: it is 
totally feasible to make laws that increase the efficiency of administration, were this 
deemed necessary, by enabling different means of steering administrative action.112 To 
take an example, with regard to the Article 258 TFEU procedure the adoption of binding 
rights in a horizontal instrument would not need to limit the Commission discretion, but 
could focus on procedural matters such as time-limits and the duty to give reasons.113  
 
Today, most comprehensive administrative rules and principles can be found in the 
internal documents of the institutions, in particular their Rules of Procedure, and in soft 
law documents. It is of course difficult for an external observer to evaluate how 
Commission officials, for example, experience that the existence of the 2001 Code of Good 
Administrative Behaviour has contributed to a positive change in the internal 
administrative culture of that particular EU institution. The Court has not proved willing 
to grant these Codes a very extensive interpretation. To my knowledge, there are no cases 
in which the Court made reference to the Commission’s or the Ombudsman’s Code on 
Good Administration. This supports the argument that ‘soft law’ cannot exist unless it is 
also legally binding.114 But, perhaps even more importantly, the choice of ‘soft law’ 
underlines the powers of the institution implementing it, since, in practice, it always has 
the final choice of either implementing the soft law norm or disregarding it.115 Similarly, 
soft law leaves the Court always in a position to decide what emphasis it might grant to 
the norm in a particular situation. Such a solution has been tried before with a rather 
modest outcome. Moreover, in the current constitutional framework, a soft law solution 
does not respect the character of good administration as a fundamental right.  
 
It certainly is a problem, and must be treated as such, if elements of good administration 
are treated as ‘optional’ by the officials that are supposed to be implementing them. 
Alternatively, duties relating to good administration often seem to be treated as an 

                                                           
109 For a discussion, see Outi Suviranta, ’Good Administration and Efficiency in Administration – 
Principles and Legislation’ in Matti Niemivuo and Tuula Majuri (Eds.) Outlooks on democratic 
Institutions in the Baltic Sea Region (Helsinki 1999) 86-91 at 88. 
110 Ibid., 90. 
111 Ibid.  
112 Ibid.  
113 Melanie Smith, ‘Administrative procedures linked with Article 258 proceedings: an academic 
perspective’, briefing note for the Committee on Legal Affairs at p 14. 
114 For a discussion, see Jan Klabbers, The Concept of Treaty in International Law, (Kluwer Law 
International: The Hague, London and Boston, 1996) 156. 
115 Päivi Leino, ‘The Wind is in the North - The First European Ombudsman (1995-2003)', 10(2) 
European Public Law (2004) 333–368, 363. 
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additional requirement, distracting focus from ‘real work’. In relation to openness, the 
Commission and the Council have tended to argue that it constitutes an administrative 
burden that is a threat to the ‘interests of good administration’.116 For example, in the TGI 
case referred to above, the Commission expressed fears that the reviewing of aid would 
suffer if the competent services were forced to spend too much time dealing with 
applications for access: it cannot be the objective of Regulation No 1049/2001 to hinder 
the Commission in the performance of its ‘real tasks’.117 Surprisingly, this sort of thinking 
has found some authoritative support in the Courts’ case law as well. 118 Good 
administration should not be understood as an additional requirement, but as a way of 
working, which is taken into account when planning working methods.  When problems 
in the administration persist, its efficiency suffers. A proactive approach saves time, costs 
and burdens, when there is less need to examine complaints afterwards. Experiences 
from national contexts also demonstrate that the introduction of more detailed provisions 
of good administration need not entail additional costs for the administration or require 
additional resources.119 In fact, reform might even save money.120 The main expense of 
the new Regulation might be limited to educating the staff in EU institutions to comply 
with its requirements. Such expense cannot be impossible to overcome.  
 
The current European Ombudsman Nikiforos Diamandouros has continued to emphasise 
the added value of transforming the 2001 Code into a European law on good 
administration: 
 

This would help eliminate the confusion currently arising from the parallel existence of 
different codes for most EU institutions and bodies, would ensure that the institutions and 
bodies apply the same basic principles in their relations with citizens and would underline, 
for both citizens and officials, the importance of such principles.121 

 
It would seem that the introduction of a number of core principles of administrative law 
– most of them familiar from national contexts122  – and properly anchored in EU 
secondary legislation through a Regulation would benefit the citizen the most.  

                                                           
116 For a discussion, see Päivi Leino Case annotation, C-353/99 P, Council v. Heidi Hautala, 39(3) 
Common Market Law Review (2002) 621–632 at 631-632.  
117 See the  Opinion of Advocate General Kokott  in Case C-139/07 P, Commission v Technische 
Glaswerke Ilmenau, para 62. 
118 See e.g. C-353/99 P Council v Hautala and others [2001] ECR I-9565, para 86;  Case T-2/03, Verein 
für Konsumenteninformation v Commission, [2005] ECR, p. II-1121; paras 101-103. 
119 For Finnish experiences, see the report by the Ministry of Justice to the Parliament on the 
implementation on the Law on Administration, Oikeusministeriön selvitys eduskunnan 
hallintovaliokunnalle hallintolain täytäntöönpanosta, MINS 11/2006 vp, Helsinki 2007, and the 
Parliament’s Reply, HaVL 60/2006 vp.   
120 For Swedish experiences, see En ny förvaltningslag – A new Administrative Procedure Act; SOU 
2010:29; Summary at 32.  
121 Foreword to the Code by the European Ombudsman, page 9.  
122 See Principles of Good Administration In the Member States of the European Union. 
Statskontoret 2005:4. See also Recommendation CM/Rec(2007)7 of the Committee of Ministers to 
member states on good administration, available at 
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The experiences from Regulation No 1049/2001 would also suggest that the adoption of 
legally binding rules is an effective way of influencing the everyday institutional 
practices: compared to the period before its adoption, a greater number of documents are 
now being released by the institutions, either automatically or following requests by 
citizens. Moving the matter outside the institution’s own discretion also subjects the 
implementation of the rules and principles contained to external control – something that 
has so far been largely lacking with the exception of the soft law methods of control 
exercised by the European Ombudsman, which only have a limited impact on 
institutional attitudes.  
 
Detailed rules of administrative procedure also safeguard the proper role of the courts in 
relation to administrative decisions. It is not the task of a court to take administrative 
decisions on behalf of the administration itself. Instead, the court should review that the 
law and the correct procedure have been followed, and that the administration has used 
its discretion within the margins allocated in legislation and for the right purpose. If this 
is not the case, then the matter is to be returned to the administrative body for a revised 
decision. But it is clear that such a function for the courts relies on the proper 
administrative procedures being in place, the observance of which the court can follow. 
In today’s EU, the courts need to address claims going beyond such review – a function 
they have been reluctant to fulfil. From the perspective of individuals, the importance of 
securing that the correct procedural steps are appropriately taken care of is specifically 
increased by the fact that in the affected procedures Commission discretion is by 
definition wide. 
 
4.2. Future prospects: a new article 298 regulation 
 
Based on the previous arguments, it would seem rather clear that the current state of 
good administration is not satisfactory to guarantee the enjoyment of the right to good 
administration by Union institutions. A single general administrative law would be 
needed to provide a minimum safety net of guarantees to citizens – both private 
individuals and legal persons - in their interaction with the EU’s administration - 
institutions, agencies, bodies and offices. This law should be limited to direct EU 
administration and be applicable, as lex generalis, to all areas of Union activity. Creating 
horizontally applicable minimum standards would not require a completely uniform 
administrative procedure to be applied across all EU policies, but would guarantee that 
the core rights and relevant procedural steps (e.g. the right to be heard, have access to 
one’s file and to get a reasoned decision) are appropriately taken into account in all areas 
of Union action. Such codification would be necessary in particular when operating in a 
field where private individuals and companies do not currently enjoy strong procedural 
rights, for example in the different competition law procedures and the Article 258 TFEU 
procedure.  
 

                                                                                                                                                               
https://wcd.coe.int/ViewDoc.jsp?id=1155877&Site=CM&BackColorInternet=C3C3C3&BackColorI
ntranet=EDB021&BackColorLogged=F5D383 . 

PE 494.457  I-35     EAVA 1/2012 

https://wcd.coe.int/ViewDoc.jsp?id=1155877&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
https://wcd.coe.int/ViewDoc.jsp?id=1155877&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383


More detailed provisions on the exercise and application of the guarantees laid down in 
the Article 258 TFEU Regulation could be given in sectoral legislation. Special legislation, 
applicable in a particular policy sector, could still be used when necessary to offer more 
detailed guidance while still guaranteeing the minimum level provided by the Article 298 
Regulation. For example, current Regulation No 1049/2001 on public access to 
documents and Regulation No 45/2001 on the processing of personal data contain 
detailed rules of administrative process, applicable in all areas of Union action and would 
form lex specialis in relation to the future Article 298 Regulation. It is important to note 
that the Article 298 Regulation would always apply, unless another piece of legislation 
(lex specialis) provides otherwise. An official should not be able to decide on a case by case 
basis whether to apply a rule or not. This is one element of the requirement of lawfulness 
in administration, and has a direct bearing on the accountability of institutions. This sets 
requirements on finding the proper level of detail, and the correct balance between 
fundamental rights, on one hand, and the efficiency of administration, on the other.  
 

The Regulation would be applicable to measures that have legal effects outside the 
administration. For this reason, an attempt would need to be made to define the various 
administrative functions of the institutions covered by the Regulation (e.g. administrative 
rule-making, administrative contracts). This is also something that has so far received 
limited attention in EU law. While the 2001 Code by the Ombudsman provides a good 
basis for further reflection, it predates the new provisions in the Treaty of Lisbon. Some 
relevant jurisprudence has also been given after its adoption, which might be taken into 
account – in one way or another – when adopting the new Regulation.  In addition, 
keeping in mind the forthcoming accession of the EU to the European Convention on 
Human Rights, the requirements of the Convention and the relevant jurisprudence 
should also be carefully examined, for example as regards the availability of remedies 
and length of administrative proceedings.123 
 
The future Regulation should confirm a number of fundamental principles of good 
administration, such as the principle of equality and the principles of impartiality and 
independence, fairness and legitimate expectations, lawfulness and legal certainty; and 
the principles of proportionality and openness. Article 7 of the 2001 Code also refers to 
the absence of abuse of power. None of these principles are complete novelties, but their 
full implementation should be guaranteed at the level of secondary legislation, which 
should explain in a greater detail what the key elements of these principles are and when 
they are to apply. In addition, a reference to participatory democracy would need to 
enjoy a pivotal place in the future Regulation to emphasise the right of citizens to 
participate in decision-making. Many of these principles are already present in the 
Treaties and in the Charter, but further details about their implementation should be 
given in order to give them practical importance, and to provide a more balanced and 
comprehensive approach than in current case law.  
 

                                                           
123 See e.g. Case of Janosevic v. Sweden, Application No. 34619/97, judgment of 23 July 2002; and 
Case of Viljo Eskelinen and others v. Finland, Application No. 63235/00, judgment of 19 April 2007, 
which both concern the acts of administrative authorities.   
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When introducing his Code in 2001, Jacob Söderman, the previous European 
Ombudsman, wished to place emphasis on the idea of service-mindedness, a principle 
that in national systems is often expressed as citizen-friendliness or as a concept of public 
service, implying that ‘the administration exists to serve citizens, not vice versa.’124 When 
comparing the Charter, case law, Article 298 TFEU and current secondary legislation, on 
one hand, and the 2001 Code, on the other, it is the ‘service principle approach’ that is 
most clearly lacking and where institutional attitudes might be in the most urgent need of 
improvement. The 2001 Code provides, for example, for separate provisions on legitimate 
expectations, consistency and advice (Article 10); courtesy (Article 12), and an obligation 
to transfer to the competent service (Article 15), all of which are significant elements of 
the principle. In addition to the more traditional principles of good administration, the 
service principle would need to be elaborated and gain a fundamental position in the 
context of this new Regulation, as one of its fundamental principles. The service 
principle, which is acknowledged at least in some of the Member States,125 aims at 
guaranteeing a wider framework for guaranteeing both appropriate service and 
performing the tasks of the administration in a productive manner. The service principle 
implies, for example, that the institutions would need to provide the citizens necessary 
advice and respond to questions. Examples of situations that would be covered should 
also be given, such as the obligation to reply to messages, give some fundamental 
information about pending matters, and the obligation to transfer a matter to the 
competent service. At the same time it is clear that the duties relating to providing a good 
service always come with practical limitations as to how far the officials’ duty to assist 
extends. For example, an official’s duty to be helpful and provide information certainly 
does not entail a duty to do a researcher's job for him or her.  
 
In addition to the general principles of good administration discussed above, standards 
relating to the handling of a specific matter should be included. Such provisions are the 
ones that are currently the most lacking or where the greatest divergences lay. These are 
also the matters that are present both in the complaints to the Ombudsman and in the 
Court’s jurisprudence, where the Court has clearly required the legislature to lay down 
the relevant standards.  In this respect, at least eight crucial elements can be 
distinguished. 
 
First, the Regulation should contain a provision on the initiation of an administrative 
process so as to establish when a matter is pending. This would require some sort of 
registration of the case in acknowledging a letter or a complaint. In brief, the citizen has a 
right to know whether someone is dealing with his or her case, and for this reason, the 
institution should indicate contact information to the instance dealing with the matter. In 
this context, provision should be made of cases that are initiated by the institution itself 

                                                           
124 Söderman, supra note 3.  
125 The principle is included in the relevant legislation e.g. in Finland, Sweden and Spain, but is also 
acknowledged as a principle e.g. in Portugal. For example, the Spanish legislation (30/1992) 
establishes in Article 3 (Principios generales) that ’Las Administraciones públicas, en sus relaciones, 
se rigen por el principio de cooperación y colaboración, y en su actuación por los criterios de 
eficiencia y servicio a los ciudadanos.’ Available at 
http://noticias.juridicas.com/base_datos/Admin/l30-1992.t10.html - balloon1 . 
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and cases that are initiated based on petitions from individuals. In the same context, 
provisions concerning treatment of defective petitions should be provided, including a 
provision enabling citizens to complement their petitions in order to make sure that it is 
not ignored simply because it is incomplete. Moreover, it would need to be established 
how the date of arrival is established and how the matter is announced to the parties and 
the general public.   
 
Second, the Regulation should include the obligation of an institution to examine and 
investigate a matter, familiar from case law, specifying that the institutions should clarify 
a matter adequately and appropriately in order to be able to decide on its merits. It could 
be considered whether this should be balanced with a reference to a party’s obligation to 
contribute to the clarification of matters; in this case appropriate provision of one’s 
privilege against self-incrimination126 would perhaps need to be made.  
 
Third, and quite importantly, the Regulation would need to lay down a general 
obligation of an institution to act within a reasonable time. It might be wise to leave the 
setting of specific time limits in individual procedures to sectoral legislation or the 
institutions’ rules of procedure, which would entail a need to review and verify that 
applicable dead lines in other legislation are indeed ‘reasonable’. It is evident that 
‘implied decisions’ – in fact, no decision – are a common practice, which is extremely 
problematic for the citizens. Administrative silence should always end within a 
reasonable time – if not voluntarily, then there ought to be a mechanism in the Article 298 
Regulation for making sure that the institution always acts. One option would be 
nominating a particular outside body to determine a time limit within which a decision is 
to be given.    
 
Fourth, the obligation of an institution to hear a party before taking any individual 
measure that would affect him or her adversely (Article 41(2) CFR) should naturally be 
included, but it should be considered whether the provision ought to be wider and 
extend to those interested in the matter, in light of the requirements of participatory 
democracy.  It is important to keep in mind that the duty of hearing does not mean that 
every possibly affected party must be reached and heard in each and every situation 
irrespective of whether they have something to say or not – which would indeed 
constitute an administrative burden – but that an opportunity is provided to give a 
statement to those who are interested in contributing. Specific rights for parties in a 
particular administrative process should also be introduced for more preferential 
treatment compared to individuals without a party status.  Fifth, the obligation of the 
administration to state reasons for its decisions in writing is a ‘must’; and in line with 
Article 41(2) of CFR, this obligation should extend to all decisions intended to have legal 

                                                           
126 See Case 374/87 ORKEM v Commission, relating to an inquiry into the existence of agreements or 
concerted practices in the thermoplastics industry, where the Court established that ‘the 
Commission may not compel an undertaking to provide it with answers which might involve an 
admission on its part of the existence of an infringement which it is incumbent on the Commission 
to prove.’ Para 35,  
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effects. Furthermore, provision ought to be made of the obligation to notify all persons 
concerned by a decision.127 
 
Sixth, the obligation to give an indication of remedies available to all persons 
concerned128 would of course need to be included, while also making sure that effective 
remedies, in fact, exist, since ‘rights are worth nothing without effective remedies’129 . The 
importance of remedies has also been underlined in case law, e .g. by the General Court 
in max.mobil v the Commission: 
 

Such judicial review is also one of the general principles that are observed in a State 
governed by the rule of law and are common to the constitutional traditions of the Member 
States, as is confirmed by Article 47 of the Charter of Fundamental Rights, under which 
any person whose rights guaranteed by the law of the Union are violated has the right to an 
effective remedy before a tribunal. 130 

 
Seventh, as explained above, in the Ombudsman practice, many cases have also 
concerned instances of evident errors, which have in practice taken long to correct, due to 
the complexities of the applicable procedures. Against this background, provision should 
be made for review and correction by institutions of their own decisions, both on 
grounds or clerical errors but also on other grounds in certain specified cases.131 This 
possibility would create a smoother remedy to parties when compared with engaging the 
European Ombudsman or appealing to a Court.  
 
Finally, a fundamentally important question relating to good administration, which is 
currently entirely unregulated at the level of legislation, is the obligation for the 
institution to keep registers and document administrative process.132 Open government is 
largely realised through the principle of documents being accessible to the public.133 Even 
if transparency in legislative matters is of a pivotal importance, openness in purely 

                                                           
127 See Article 20 European Code. 
128 Article 19 European Code. 
129 Söderman, supra note 3.  
130 T-54/99 max.mobil v Commission, para 57. Jurisprudence affects the question of what can be 
subject to an appeal, see e.g. Case C-362/08 P Internationaler Hilfsfonds eV v the Commission, para 52. 
131 For example, the Finnish system of administrative remedies provides various alternative means 
for appealing an administrative decision. One of such means is the request for rectification by 
parties, which sometimes forms a precondition for formal appeal. It is a rather quick and flexible 
way of requesting the authority to re-examine its administrative decision. The public authority that 
has made the decision can following such a request amend its decision, annul it or reject the 
request. The possibility of using a request for rectification is regulated in special legislation. The 
Administration Act provides a procedure for the use of the request. A similar provision is planned 
in Sweden, see En ny förvaltningslag – A new Administrative Procedure Act; SOU 2010:29; 
Summary at 30-31.  
132 See Article 24 European Code. 
133 The Ombudsman Code from 2001 includes, in addition to provisions on public access to 
documents, also a separate provision on the need to provide clear and understandable information 
and to assist in finding it (Article 22). 
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administrative contexts also serves a significant function.  As the preamble of Regulation 
No 1049/2001 establishes,  
 

[o]penness enables citizens to participate more closely in the decision-making process and 
guarantees that the administration enjoys greater legitimacy and is more effective and more 
accountable to the citizen in a democratic system.  

 
The importance of openness in the administrative activities of the institutions has been 
recently highlighted by the Court of Justice, which clearly rejected a claim by the 
Commission downplaying its role in administrative contexts.134 The legislature would 
however do no harm in reminding of the connection in the context of the Article 298 
Regulation. An obligation to register document administrative process would be 
necessary since the rules on public access do not currently include an obligation for the 
institutions to register their documents, and no such obligation has been proposed by the 
Commission in the context of the on-going review. The Commission has, however, 
proposed to link public access to whether a document has been registered by the 
institution or not.135 In order to limit institutional discretion in this regard and thus de 
facto public access, an obligation to register and document administrative processes 
would need urgently to be introduced. It is a central tool in guaranteeing the openness of 
administration and that documents are, in fact, accessible for the general public, but also 
a way of easing the burden of institutions in identifying the requested documents.  
 
 

                                                           
134 In Case C-506/08 P, Sweden v MyTravel and Commission, ruling of 21 July 2011, para 109.   
135 See Proposal for a regulation of the European Parliament and of the Council regarding public 
access to European Parliament, Council and Commission documents, COM(2008) 229 final, Article 
3(a). 
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5. Towards a conclusion: on openness, legitimacy and enhanced 

citizen involvement  

 

Key findings 
 

 Proper standards of administration result in less bureaucracy and litigation.  

 The appropriateness and fairness of administration plays a central role in 
ensuring trust in EU administration.  

 
Article 298 TFEU sets a number of requirements to good administration: Union 
administration is to be open, efficient and independent. Openness is clearly one of the 
fundamentals: Acts of the administration need to be open so as to enable scrutiny and 
participation.136 For many, good administration is essentially open administration; this is 
a system that  
 

‘allows the citizen to obtain the information needed to call the administration to account for 
its actions and omissions, and so promotes a high level of public debate and enhances the 
possibilities of rational consent and participation. Furthermore openness seems to work 
against corruption, while a closed and confidential handling of public affairs provides 
opportunities for fraud and other illegal activities.’137 

 
The background vision – which it is easy to subscribe to - is that openness improves the 
quality and legitimacy of administration.138 
 
But efficiency is also of a pivotal importance. As Advocate General Jacobs once famously 
put it, ‘slow administration is bad administration’.139 In order to be good, public 
administration must also be efficient. But at the same time, its structure and methods are 
to be constructed so that the democratic legitimacy and the protection of individuals in 
their relation to the administration are respected.140 Similarly, openness improves the 
independence of governance.  If governance is good, this results also in efficient 
governance; and when governance is bad, problems emerge, also hindering the 
administration from operating efficiently. Excessive bureaucracy is the antithesis of good 
administration. In this respect, proper regulation of the administration and the relevant 
standards contribute to less bureaucracy and less litigation. Clear rules result in less time 

                                                           
136 Mäenpää, supra note 18, 469.  
137 Söderman, supra note 3.  
138 For a number of thoughtful contributions on the theme, see Christopher Hood & David Heald 
(Eds.), Transparency. The Key to Better Governance? (The British Academy and Oxford University 
Press: 2006). 
139 Opinion of AG Jacobs in Z v Parliament, [2001] ECR I-9197. 
140 Suviranta, supra note 109, 90. 
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being spent fighting in court. If there is trust that the administration functions properly – 
‘fairly, impartially, and within a reasonable time’ – then there will be less complaints and 
less reason to ask for a review of decisions. Good administration is also responsive to the 
wishes of the governed. Good and efficient administration is not about trying to secure 
one’s power at any cost – something that the Council and the Commission tend to forget 
in appealing far too many of the General Court rulings where they loose against private 
individuals.141 
 
Especially since the entry into force of the Treaty of Lisbon, and the new emphasis given 
in the new Treaty framework to fundamental rights and citizen involvement, the 
importance of considerations relating to the legitimacy of the system of governance have 
gained particular importance.  In this new framework, the future Regulation on good 
administration has been given an ambitious task. It is believed that there is a linkage 
between a properly functioning administrative law and the legitimacy of democratic 
systems.142 Would the new Article 298 Regulation actually contribute to strengthening 
the legitimacy of the Union? 

lidity). 145  

                                                          

 
There are certain difficulties involved in the attempt to measure legitimacy, since the 
concept has no well-established meaning. ‘Legitimacy’, as Koskenniemi has shown, is 
ideally suited to justify anything because it has no clear reference: it forms an 
‘intermediate concept whose very imprecision makes it available to avoid the attacks 
routinely mounted against the formal (but too abstract) idea of legal validity and the 
substantive (but too controversial) notion of justness’.143 At the same time, legitimacy 
falls short of both validity and justness.144 It may mean that the institution is actually 
accepted (as a fact) by the relevant community (empirical or social legitimacy), that it 
does ‘good’ (moral legitimacy) or that it functions in accordance with law (formal or 
normative legitimacy, i.e. legal va
 

 
141 For example, the recently concluded Bavarian Lager saga is hardly an example of good, 
responsive administration: the Commission spent 14 years arguing, against the advice of both the 
European Ombudsman and the European Data Supervisor, and even appealing the case to the 
CJEU, about access to five names in a meeting protocol with a company that had reasonably solid 
grounds for having access to them. Case C-28/08 P, Commission v Bavarian Lager. 
142 Working document. State of play and future prospects for EU administrative law. To be 
submitted to the Committee on Legal Affairs by the Working Group on EU Administrative Law. 19 
October 2011, Recommendation 9. See also Clapham who sees rights as resulting in an intense 
‘contract’ or relationship with the right giver and suggests that the Community could expect some 
increased loyalty from its citizens if it would realise its role in distributing rights. Andrew 
Clapham, ‘A Human Rights Policy for the European Community’, 10 Yearbook of European Law 
(1990) 310-366, at 311. 
143 Martti Koskenniemi, ‘Book review of the Power of Legitimacy Among Nations by Thomas N. 
Franck’, 86 American Journal of International Law (1992) 175-178, at 175. 
144 Ibid., at 178. 
145 See, e.g., Kaarlo Tuori, ‘Legitimacy’, in The Philosophy of Law: An Encyclopedia (Garland 
Publishing: New York and London, 1999) 493-495; J.H.H. Weiler, ‘The Transformation of Europe’, 
100 The Yale Law Journal (1991) 2403-2483, at 2469; Thomas M. Franck, The Power of Legitimacy 
Among Nations (Oxford University Press, 1990) at 24. 
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Even if one could argue that the EU enjoys sufficient empirical legitimacy (i.e. acceptance 
by community) through its pre-established (even if complicated) legislative procedures, 
its claim for normative legitimacy is a weak one. The situation is little helped by the 
repeated episodes of corruption, mismanagement of funds and a general administrative 
environment of secrecy, which meets new moves towards openness with caution and 
challenges them on the basis of avoidance of administrative burden. According to De 
Búrca, the reality may be that, despite ‘many years of high-sounding Treaty preambles 
and general declarations about peace and prosperity, the legitimacy and relevance of the 
European Union as a polity is not felt by large sections of the public’. This is because 
much of the Union law affecting peoples’ lives seems either trivial or irritating, or is 
perhaps important, but at ‘such a level of remoteness that there seems little prospect of 
any influence over the policy and little understanding of why it ought to be decided at a 
European rather than at any other level.’146 The idea of rights as a tool of legitimacy is a 
widely used one, and is based on the idea of the rights claim being ‘more than just a 
claim about what is politically and morally best’.147  But if human rights were valid and 
useful only so as to buttress legitimacy, they would be instrumental and no longer 
‘trumps’, as Dworkin argues in his well-known thesis.148  
 
This being said, and thus taking a certain distance from ’legitimacy’ as a concept, it can 
certainly be argued that the Article 298 Regulation would have clear practical benefits 
from the point of view of citizens, who currently feel a considerable degree of distrust in 
the EU and its institutions. The Eurobarometers, the Commission tool for monitoring the 
evolution of public opinion in the Member States, evidence that such trust has never been 
overwhelming among the citizens. The latest one (December 2011) shows a clear further 
erosion in citizens’ trust. In today’s Europe, one would think that European decision-
makers would hurry to do what they can to increase such trust. This is essentially where 
the discussion on good administration would have vast potential. But unfortunately, the 
Commission seems to be in no hurry. In an answer given by Mr Barroso, President of the 
Commission, to a written question by Ms Anneli Jäätteenmäki, MEP, he argued: 
 

Article 298 of the TFEU provides the legal basis for a regulation that would cover 
all EU institutions, bodies and offices, if needed. Before having recourse to a new 
legal arrangement, the Commission would wish to examine the existing 
instruments and case law at EU-level and practices in the Member States to see if 
any further steps are needed. The Commission does not have a specific timetable 
for making a proposal. It considers that Article 298 provides a possibility, not an 
obligation. The Commission recalls that the EU institutions are bound by Article 
41 of the European Charter of Fundamental Rights.149 
 

                                                           
146 Gráinne de Búrca, ‘The Quest for Legitimacy in the European Union’, 59(3) Modern Law 
Review(1996) 349-376 at 374-375. 
147 Duncan Kennedy, A Critique of Adjudication [fin de siècle] (Harvard University Press: Cambridge 
Mass., 1998) at 332. 
148 Ronald Dworkin, Taking Rights Seriously (Harvard University Press: Cambridge Mass., 1977) for 
example at xi. 
149 Parliamentary questions 17 January 2012, E-011125/2011.   
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Keeping in mind that Article 298 TFEU has been in its current format since the 
negotiations on the Constitutional Treaty were concluded in 2004, one would think that 
the Commission would already have had time to conduct such an examination, if its 
heart was set to it. Before and after 2004, various studies on the possible need for a new 
Regulation have been conducted by other actors, pointing at the urgency of better 
regulation of Union administration – especially that within the Commission services. 
Therefore, it would seem that the Commission reply is seriously out-dated: we should no 
longer be discussing whether rules would be needed, but should have moved to debating 
the substance and ambition of these rules in order to do what we can to deliver better 
quality administration of Union affairs.  
 
The point of good administration is to ensure that citizens experience that their matters 
are handled properly. This is a key element behind the wish to create legitimacy for the 
Union, as well, and to fulfil the promise given in the Charter preamble of the Union 
placing ‘the individual at the heart of its activities’. This objective would require a rather 
fundamental review of the understanding of the role of citizens, as correctly underlined 
by the JURI Committee in its Report:  
 

[C]itizens should not be viewed as mere passive receivers of administrative decisions but 
rather should be called upon to actively participate in the exercise of public power.150 

 
While the discussion on legitimacy remains theoretical and has limited practical 
contribution, a Regulation on 298 TFEU is a project with practical effects. It results in 
better quality administration that delivers results more efficiently. This has clear benefits 
for the citizens, but equal benefits for the administration. As such, it is a win-win 
scenario.  

                                                           
150 JURI report, Recommendation 3.  
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