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Executive summary 
 
Background 
On 26 March 2012, the Committee on Legal Affairs of the European Parliament requested a 
European Added Value Assessment to support work on the legislative initiative report 
on an EU Law of Administrative Procedure of the EU which was being prepared by the 
Committee. This project was intended to build on the work carried out by the Working 
Group on Administrative Procedure, established by the Legal Affairs Committee, the 
findings of which are summarised in the Working Document entitled "State of Play and 
Future Prospects for EU Administrative Law". 
 
 The Working Group concluded that, while citizens are increasingly directly faced with 
the Union's administration, they do not possess the corresponding procedural rights, 
which they could use in case of litigation. Furthermore it points to the need for a single 
general administrative law, based on Article 298 TFEU, binding on the Union's 
institutions, bodies, offices and agencies and focusing on administrative procedure as a 
‘lex generalis’, in order to provide a minimum safety net of guarantees for citizens in 
their interaction with the EU's administration.  
 
The European Commission has not yet indicated any intention to come forward with a 
proposal on this issue. In its legislative initiative report on the matter, the Legal Affairs 
Committee calls for such a proposal. 
 
Aim  
The aim of the present Assessment Note is to assess the potential European Added 
Value for citizens and economic operators of the introduction of a general Law of 
Administrative Procedure for the EU, based on Article 298 TFEU, and limited to the 
direct administration of the Union. 
 
Administrative Procedure for the EU, based on Article 298 TFEU, and limited to the 
direct administration of the Union. In addressing the issues identified by the Working 
Group on Administrative Procedure, this Assessment Note is based on its 
recommendations with regard to the modalities of a European legislative intervention 
on the basis of Art. 298 TFEU. The way forward suggested by the Working Group is that 
of innovative codification in the form of a general law applying across the board to all 
areas of Union activity, filling gaps in the system with rules applicable by default and 
thus providing citizens with a minimum safety net of guarantees. Priority should 
therefore be given to horizontal, innovative codification, laying down general principles 
for EU administrative procedure.  
 
The Assessment Note contrasts the potential effects of an EU Law on Administrative 
Procedure with the consequences of non-action. Other options are examined where 
relevant. 
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General information 
 

Key findings 
 

 Taking the European Code of Good Administrative Behaviour as a starting point for 
an analysis of the status quo, it appears that, whereas most of its provisions 
correspond to clauses embedded in the EU Treaties and Charter of fundamental 
rights, or in secondary EU legislation, the wording of binding law provisions 
lacks the clarity and precision of the corresponding articles of the Code, which 
are not legally binding. There are lacunae in the existing set of legal principles, 
rights and rules that apply to EU administrative procedure. Some of the 
provisions of the Code are not matched by corresponding binding law clauses. 
Some other guarantees and standards of EU administrative procedure are set 
up only in EU documents or measures that have no binding force. A 
comparison with Member State’s laws on administrative procedure also 
indicates that there are further principles, rights and rules which are absent in 
EU law, non-binding measures or documents. 

 
 Very few EU regulations embed principles, rights and rules of administrative 

procedure that apply across the board to all EU policy sectors and to all EU 
institutions, bodies, offices and agencies. Subject specific or sector specific 
regulations and practices on administrative procedure differ from one case to 
another. Not all differences are the indispensable consequence of objective 
differences from sector to sector. In some sectors there is clearly a lack of 
regulations and established practices guaranteeing the rights of citizens, 
economic actors and other legal persons. 

 
 One important and underestimated issue is the availability of non-binding 

codes and documents in all EU languages. 
 
 The instrument of an EU regulation based on Article 298 TFEU offers a series of 

advantages for the wording of rules, both precise enough for legal purposes and 
written in a user-friendly language: it must be published in all language 
versions, with the benefit of the involvement of lawyer-linguists; the 
involvement of MEPs in the ordinary legislative procedure offers a unique 
opportunity to check the closeness to the citizen and user-friendly character of 
such a regulation; and far from being an impediment to flexibility, a formal 
regulation is adopted through mechanisms that should guarantee provisions 
being built into it, in order to keep it flexible to the necessary degree.  

 
 This instrument would help to establish a single easily identifiable and 

comprehensible set of rules and standards, that could increase guarantees for 
citizens, economic operators, NGOs and other legal persons across the board; 
that includes, amongst others, two main sectors where there are still some 
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unresolved problems such as the infringement procedure of Art. 258 TFEU, and 
the administrative procedures applied by OLAF in its investigations.  

 
 Such an instrument would make it possible to fill gaps and lacunae in the 

current set of rules and standards applying to EU administrative procedures. 
Four examples may better illustrate how an EU Law of Administrative Procedure 
could operate in this respect, i.e. on the issues of time limits for decisions, of 
cooperation between administrative authorities, of contracts and other 
agreements, as well as that of participation rights.  

 
 Such an instrument could provide for more coherence, in order to avoid the 

disorientation which will inevitably be felt by citizens, economic operators etc. 
who have to deal with different offices or agencies – or even with different 
institutions and bodies – due to their own different activities. The example of 
acknowledgement of receipt is probably one of the best in this respect. 
Furthermore, such an instrument would become a template for further 
elaboration in new subject specific or sector specific regulations or new offices’ 
or agencies’ internal regulations and would foster more homogeneity in the 
presentation and wording of principles, rights and rules of administrative 
procedure. 

 
 Only a binding instrument would be mandatory for everyone – i.e. EU officials 

as well as citizens, economic operators, etc., as well as courts, and thus have the 
capacity to establish rights for citizens etc.. This instrument may be the basis for 
a claim in court, and non-compliance with it may lead to sanctions decided by a 
judge. In the multicultural context of the European Union, the binding character 
of law gives a higher profile to an instrument of this kind in the minds of 
officials, citizens etc. coming from most of the Member States. Taken as a whole, 
it would lead to a series of positive consequences, which will be illustrated in 
this Note with the example of the duty to indicate remedies. 

 
 Experience in State public administration demonstrates that it is not the binding 

character of a law of administrative procedure as such which may generate 
negative consequences, but the wording of the relevant provisions, and the 
general approach to the implementation of such a law.  

 
 At present, EU law has an influence on the administrative procedures in 

Member States only through a number of subject specific or sector specific 
directives or regulations which establish special procedures, and through the 
case-law of the ECJ that established the principles limiting the ‘procedural 
autonomy’ of Member States. A regulation establishing an EU Law on 
Administrative Procedure would not change the state of the art in this respect.  

 
 An EU Law on Administrative Procedure based upon art. 298 TFEU would only 

apply to EU institutions, bodies, offices and agencies carrying out direct 
administration or involved in composite procedures. The principles of conferral 
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and of subsidiarity would therefore be fully complied with. If well worded, 
such an instrument might considerably improve the position of citizens etc. in 
composite procedures, which may be defined as procedures in which a final 
decision of EU institutions etc. are based upon a preparatory activity 
undertaken by Member States’ authorities, or vice-versa.  

 
 A spill-over effect in the field of administrative procedure has been experienced 

since the adoption in September 2000 of the European Code of Good Administrative 
Behaviour, which has become a model for some non-binding codes and even 
sometimes part of new laws and regulations on administrative procedure 
adopted on a purely voluntary basis by some Member States, candidate States 
and beyond. The same might happen with an EU Law on Administrative 
Procedure, and this would highlight the positive role the EU plays in 
developing the rights of citizens, economic operators, NGOs and other legal 
persons.  
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1. Principles, rights and rules of EU administrative procedure: the 
status quo 

 
 

Key findings 
 

 In what ways could an EU Law of Administrative Procedure ensure a more 
effective protection of citizens’ and economic operators’ rights in their dealings 
with EU administration? Answering this question involves recalling the status 
quo of principles, rights and rules relating to administrative procedure under 
present day EU law. 

 
 Taking the European Code of Good Administrative Behaviour as a starting point, it 

appears that, whereas most of its provisions correspond to clauses embedded in 
the EU Treaties and Charter of Fundamental Rights, or in secondary EU 
legislation, the wording of binding law provisions lacks the clarity and 
precision of the corresponding articles of the Code, which are not legally 
binding. 

 
 There are lacunae in the existing set of legal principles, rights and rules that 

apply to EU administrative procedure. Some of the provisions of the Code are 
not matched by corresponding binding law clauses. Some other guarantees and 
standards of EU administrative procedure are set up only in EU documents or 
measures that have no binding force. A comparison with Member State’s laws 
on administrative procedure indicates that there are further principles, rights 
and rules which are absent in EU law, non-binding measures or documents. 

 
 Only a few EU regulations embed principles, rights and rules of administrative 

procedure that apply across the board to all EU policy sectors and to all EU 
institutions, bodies, offices and agencies. 

 
 Subject-specific or sector-specific regulations and practices on administrative 

procedure differ from one case to another. Not all differences are the 
indispensable consequence of objective differences from sector to sector. In 
some sectors there is clearly a lack of regulations and established practices 
guaranteeing the rights of citizens, economic actors and other legal persons. 

 
 One important, underestimated issue is the availability of non-binding codes 

and documents in all EU languages. 
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1.1 Existing principles, rights and rules of EU administrative procedure 

and their expression in binding law 
 
It is often stated that there are already many - perhaps even too many - EU regulations, 
measures, or documents which state principles, rights and rules of administrative 
procedure. Examining the status quo demonstrates on the contrary that not all articles of 
the European Code of good administrative behaviour are matched by a corresponding clause 
in EU law, and that there are other EU principles, rights and rules of administrative 
procedure which are not included in the Code.  

 
1.1.1. The European Code of Good Administrative Behaviour compared to 

binding provisions of EU law 
 
In order to have a clear view about the status quo, the most appropriate starting point is 
the European Code of Good Administrative Behaviour (hereafter European Code), which has 
been adopted by the European Parliament in September 2001.1 There are other 
comparable documents, such as the Code of good administrative behaviour for staff of the 
European Commission in their relations with the public2 and the Code of good administrative 
behaviour for the General Secretariat of the Council and its staff’.3 However, the European 
Code is the only document on administrative procedure that applies as a matter of 
principle to all EU institutions, bodies, offices and agencies (hereafter ‘EU institutions 
etc.’) and across the board to all EU policy sectors. The European Code has been drafted 
by the European Ombudsman in a clear language in order to be directly applicable by EU 
officials. 
 
The rights, rules, principles and standards that are written down in the European Code 
are used by the European Ombudsman in examining maladministration in the functioning 
of EU institutions etc., which includes checking if the right to good administration, 
guaranteed by Art. 41 of the EU Charter of fundamental rights, has been fully complied 
with. Art. 41 has been drafted in a very general way and clearly needs complementary 
documents to flesh it out and to make its content fully comprehensible to citizens, 
economic operators, NGOs and other legal persons (hereafter citizens etc.). 
  
 

                                                 
1   The Code is available in all 23 official languages of the EU as well as in three languages of 

candidate States at http://www.ombudsman.europa.eu/resources/code.faces (last 
checked on 10/07/2012). 

2    Available at http://ec.europa.eu/transparency/civil_society/code/index_en.htm (last 
checked on 10/07/2012). 

3     Council Decision of the Secretary-General of the Council/High Representative for Common Foreign and 
Security Policy of 25 June 2001 on a code of good administrative behaviour for the General Secretariat 
of the Council of the European Union and its staff in their professional relations with the public, OJ, C 
189, p. 1. 
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Article 41 Right to good administration
1. Every person has the right to have his or 
her affairs handled impartially, fairly and 
within a reasonable time by the institutions, 
bodies, offices and agencies of the Union. 
2. This right includes:  
(a) the right of every person to be heard, 
before any individual measure which would 
affect him or her adversely is taken;  
(b) the right of every person to have access 
to his or her file, while respecting the 
legitimate interests of confidentiality and of 
professional and business secrecy;  

(c) the obligation of the administration to 
give reasons for its decisions.  
 3. Every person has the right to have the 
Union make good any damage caused by its 
institutions or by its servants in the 
performance of their duties, in accordance 
with the general principles common to the 
laws of the Member States.  
4. Every person may write to the 
institutions of the Union in one of the 
languages of the Treaties and must have an 
answer in the same language. 

 
The official Explanations to the Charter4 give indications as to the case law of the 
European Court of Justice (ECJ) that is reflected by the content of Art. 41. For instance, 
in its ruling of 18 September 1995, Detlef Nölle v Council Case T-167/94 – about an anti-
dumping measure – the Court of First Instance stated that “Where the Community 
institutions have a wide power of appraisal, respect for the rights guaranteed by the Community 
legal order in administrative proceedings is of even more fundamental importance. Those 
guarantees include, in particular, the duty of the competent institution to examine carefully and 
impartially all the relevant aspects of the individual case, and the right of the person concerned to 
make his views known and to have an adequately reasoned decision”. That ruling has been 
further developed in other rulings, also by the ECJ itself, for instance in its Judgment of 
21 November 1991 Technische Universität München Case C-269/90 where the Court 
explained that the principle of good administration would have required the group of 
experts whose opinion the Commission followed to have been appropriately composed, 
the applicant for exemption to have been given an opportunity to make its views known 
on the relevant circumstances and, where necessary, on the documents taken into 
account by the Commission and the statement of reasons for the decision finally 
adopted not to have merely reproduced the reasoning for a previous decision. In its 
ruling of 9 July 1999 New Europe Consulting v. Commission Case T-231/97 – about projects 
of the PHARE programme for aid to countries in transition – “even if the legislation 
applicable does not give tenderers the right to be heard by the Commission before it takes steps to 
ensure that the resources for PHARE projects are economically managed, it is settled case-law 
that respect for the rights of the defence in any proceeding initiated against a person and liable to 
culminate in a measure adversely affecting that person is a fundamental principle of Community 
law which must be guaranteed, even in the absence of any specific rules concerning the 
proceeding in question“. 
 
The Explanations also make reference to Art. 47 of the Charter, on the right to an 
effective remedy and to a fair trial; those explanations are useful for persons with a 
good legal education, but certainly not clear enough to be understood by non-expert 
officials and ordinary citizens.  

                                                 
4     OJ C 303, 14.12.2007 p. 17. 



 
Further to Art. 41, other provisions of the Charter are relevant to administrative 
procedure, namely articles 42 on the right of access to documents, 43 on the European 
Ombudsman, 46 on diplomatic and consular protection, 47 on the right to an effective 
remedy and to a fair trial, as well as more general provisions such as articles 1 on 
human dignity, 8 on the protection of personal data, 20 on equality before the law, and 
21 on non-discrimination. Some provisions of the Charter are more relevant to the 
relationship between EU institutions etc. and their staff. 5 In addition, a number of other 
Treaty provisions establish the principles, rights or rules of administrative procedure. 
Some of these Charter and Treaty provisions have been fleshed out by a corresponding 
legally binding text – usually a EU regulation – such as Regulation 1/58 on official and 
working languages, Regulation 45/2001 on data protection and Regulation 1049/2001 
on access to documents, as well as the EU Staff regulations and the EU Financial 
regulation.6 There is however no legally binding text of the kind that fleshes out Art. 41 
of the Charter; the non-binding European Code is what comes closest to such a text, albeit 
not having a binding character. 
 
In order to compare provisions of the European Code with existing provisions of EU 
binding law, a first step is to establish whether there are provisions of EU law in the 
Charter and Treaties corresponding to the core of each of the articles of the European 
Code. The Charter and Treaty provisions normally apply to all institutions etc. and 
across the board to all policy sectors, unless otherwise specified in the provision itself. 
In the absence of a general EU Law on Administrative Procedure, and for aspects that 
are not covered by the existing regulations on access to document, data protection, 
finances, languages, and staff regulations, those Charter and Treaty provisions are the 
only ones which are generally applicable.  
 
In a second step, the wording of the relevant articles in the European Code should be 
compared with the wording of the corresponding provisions of binding law. The 
concept of binding law – as opposed to so-called ‘soft law’– means in a nutshell that a 
given provision establishes a right for individuals or legal persons (economic operators, 
NGOs, etc.) and that if officials do not implement the relevant provisions correctly, the 
possibility of eventually referring to the ECJ is available. Not only soft law instruments 
of EU are relevant for the issues of administrative procedure. There is also a 
Recommendation by the Committee of Ministers of the Council of Europe to Member 
States on good administration, adopted on 20 June 2007, which contains many of the 
rules that are present in the European Code, and also a number of more general principles 
relevant to administrative procedure.  The added value of binding law will be discussed 
in Chapter 2, section 2.2 of the present Assessment Note.  
 

                                                 
5  Articles 23 on equality between men and women, 27 on workers' right to information and 

consultation within the undertaking, 28 on right of collective bargaining and action, 30 on 
protection in the event of unjustified dismissal, 31 on fair and just working conditions, 33 on 
Family and professional life, and 34 on social security and social assistance. 

6  References to all those regulations are provided at the end of this Assessment Note. 

PE 494.457                            EAVA 1/2012 II-13 



 Correspondence between the core of the European Code’s articles and existing 
provisions of the Charter and Treaties appears in Table 1. Each article of the 
Code is recorded by its title; articles which do not recall a principle, rule or right 
applicable to administrative procedure are omitted (i.e. articles 1 on ‘General 
provisions’; 2 and 3 on the ‘Scope of application’ of the Code; 25 on ‘Publicity 
for the Code’ and 27 on ‘Review of operation’). 

 
 The corresponding provisions of EU law are indicated by the relevant article 

number of the TEU, TFEU or Charter, or by the indication ‘ECJ case law’ when 
the corresponding principle, right or rule, albeit not mentioned in the Treaties 
or the Charter is applicable as binding law due to rulings of the ECJ. Indeed, 
ECJ rulings that interpret the Charter and Treaties often establish general 
principles that are applicable across the board in the absence of any 
implementing regulation. The case law that is established in that way has the 
same binding character as Charter or Treaty provisions. 

 
 A brief comment is added, in order to indicate to what extent the EU law 

provision corresponds to the relevant article of the European Code. It must be 
recalled that most of the mentioned Treaty provisions were not drafted for the 
specific purpose of their application in EU administrative procedure, but with a 
much broader scope; exceptions are Art. 41 Charter and Art. 298 (1) TFEU. More 
general comments and some more precise examples are given after the table.  

 
 

Table 1: Procedural rights in the European Code of Good Administrative 
Behaviour and in EU binding law 
 

Articles of the European Code Binding EU Law Comments 

4. Principle of lawfulness Art. 2 TEU Less precise 

5. Absence of discrimination Art. 9 TEU Less precise 

6. Proportionality Art. 5 (4) TEU Less precise 

7. Absence of abuse of power Art. 263 3rd indent TFEU Less precise 

8. Impartiality and independence Art. 41 (1) Charter 
298 (1) TFEU 

Less precise, less 
comprehensive 

9. Objectivity Art. 298 (1) TFEU Less precise 

10. Legitimate expectations, consistency 
and advice 

ECJ case-law (on 
legitimate 
expectations) 
 

Less 
comprehensive 

11. Fairness Art. 41 (1) Charter Equivalent 
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12. Courtesy No 
Absent: not a 
legal principle or 
rule 

13. Reply to letters in the language of 
the citizen 

Art. 41 (4) Charter and 
24 TFEU Equivalent 

14. Acknowledgement of receipt and 
indication of the competent official No Absent 

15. Obligation to transfer to the 
competent service of the Institution No Absent 

16. Right to be heard and to make 
statements Art. 41 (2) b Charter Less precise 

17. Reasonable time-limit for taking 
decisions Art. 41 (1) Charter Less precise 

18. Duty to state the grounds of 
decisions 

Art. 41 (2) c Charter; Art. 
296 TFUE Less precise 

19. Indication of the possibilities of 
appeal No No general 

binding law 

20. Notification of the decision Art. 297 TFUE Less 
comprehensive 

21. Data protection Art. 8 Charter;  
Art. 16 (1) TFEU Equivalent 

22. Requests for information No Absent 

23. Requests for public access to 
documents 

Art. 42 Charter;  
Art. 15 (3) TFEU Equivalent 

24. Keeping of adequate records No Absent 

26. Right to complain to the European 
Ombudsman 

Art. 43 Charter; Art. 20 
(2) d TFUE; 228 TFUE Equivalent 

 
Source: Compiled by the Author of the present Assessment Note 

 
Table 1 shows that a number of principles, rights and rules of EU Administrative 
Procedure expressed in the European Code are not matched by provisions of the EU 
Treaties and Charter.  
 
The European Code’s articles on ‘Courtesy’ and, to a lesser extent, on ‘Requests for 
information’ and ‘Keeping adequate records’ may be understood as guidelines of 
behavior, which do not necessarily generate a corresponding right of citizens and 
economic operators, or obligations sanctioned by law for the institutions, bodies, offices 
and agencies of the Union. Otherwise, the articles on ‘Acknowledgement of receipt and 
indication of the competent official’, ‘Obligation to transfer to the competent service of 
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the Institution’ and ‘Indication of the possibilities of appeal’ clearly correspond to rights 
or obligations, as demonstrated by the fact that they are part of many Member State’s 
laws on administrative procedure, as well as of some subject specific or subject specific 
or sector specific EU regulations. The European Code’s article on ‘Legitimate 
expectations, consistency and advice’ is not matched by any Treaty or Charter 
provision; the relevant case law of the ECJ overlaps only to a limited extent with the 
content of the Code. 
 
As will be further explained in section 1.2, the wording of existing Treaty and Charter 
provisions is in most cases not similar to the content of corresponding articles of the 
Code, which are far more focused on administrative procedure and usually more precise 
than Treaty or Charter provisions. Only a limited number of articles of the European 
Code are matched by similar content of the relevant Treaty or Charter clauses: i.e. the 
articles on ‘Fairness’, ‘Reply to letters in the language of the citizen’, ‘Data protection 
and’ Requests for public access to documents’. It may be noted that the three latter sets 
of provisions are a synthesis of existing EU regulations, i.e. Regulation 1/58 on official 
and working languages, Regulation 45/2001 on data protection and Regulation 
1049/2001 on access to documents; the general principles of those regulations have been 
taken over in the Treaties and Charter in the occasions of treaty revisions from the 
Treaty of Maastricht of 1992 onwards.  
 
1.1.2. Other EU principles, rights and rules of EU administrative procedure 

identified by the Working Group on EU Administrative Law of the 
European Parliament’s Committee on Legal Affairs  

 
The Working Group on EU Administrative Law, in preparing its recommendations to the 
European Parliament’s Committee on Legal Affairs, identified «General principles and rights 
contained in primary law and case law»,7 as well as «administrative innovations» under the 
headings of «Public consultation» and «Lobbying and the transparency register In order to 
give a full account of the status quo, those general principles and rights make it possible 
to draw up a list of principles, rights and rules complementary to those addressed by 
the European Code. These are: rights and principles guaranteed by provisions of the EU 
Charter on the right to good administration and the right to an effective remedy or by 
Treaty clauses on Court remedies that are closely connected to the latter; obligations 
that the Treaties impose upon institutions (such as the publication of legal acts and 
some forms of consultation); general principles applicable to the institutions such as 
participation closeness to the citizen or effectiveness; as well as the institutional practice 
of the Lobbying and Transparency Register. 
 
Most of the corresponding EU law provisions are drafted in a way that is either less 
precise or less focused on administrative procedure than articles of the European Code, or 
drafted in a very technical legal language. Some specific examples will be discussed 
under section 1.2. 

                                                 
7 Working Document - State Of Play And Future Prospects For EU Administrative Law, submitted to the 

Committee on Legal Affairs by the Working Group on EU Administrative Law, 19 October 2011, p. 
11-12. 
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Table 2: Other Procedural Rights in EU Binding Law 
 

Other EU Principles, Rights and Rules Binding EU Law Comments 

Right of access to file Art. 41 (2) b Charter Less precise 

Right to reparation Art. 41 (3) Charter;  
Art. 340 TFUE Less precise 

Right to an effective Remedy Art. 47 Charter Less precise 

Right to legal aid Art. 47 Charter Less precise 

Right to call an institution to act Art. 265 TFUE Technical legal 
language 

Right to apply for annulment of an 
administrative decision Art. 263 TFEU Technical legal 

language 

Publication of legal acts Art. 297 TFEU Technical legal 
language 

Public consultation 
Protocol n. 2 on 
principles of subsidiarity 
and proportionality 

Less focused on 
administrative 
procedure 

Participation Art. 10 (3) TEU Less precise 

Closeness or Proximity Art. 10 (3) TFEU Less precise 

Effectiveness Art. 298 TFEU Less precise 

Lobbying and Transparency Register No No legal 
provision 

 
Source: Compiled by the Author of the present Assessment Note 
 
It has to be added that, as explained by the Working Group,8 there are a number of 
sectors in which more detailed binding regulations or administrative practices have 
been developed, which further elaborate upon the principles, rights and rules which are 
being identified in this paragraph of the Note and the previous one (1.1.1.). 
 
Four of those subject specific regulations theoretically apply across all EU policy sectors 
and to all EU institutions etc., namely regulation 1049/2001 on access to documents, 
regulation 45/2001 on data protection, staff regulations and the financial regulation 
1605/2002 and its implementing Regulation 2342/2002. While the purpose of the two 
first regulations is to set up guarantees for citizens etc, and while the purpose of the 
third one is both to ensure the effectiveness of EU administration and set up guarantees 
for EU officials and agents (or candidates to such offices, all of which are also citizens), 
the purpose of the financial regulation is only the protection of the financial interests of 

                                                 
8 Working Document, quoted above in footnote 6, p. 15 ff. 

PE 494.457                            EAVA 1/2012 II-17 



the Union, and not to set up guarantees for citizens etc. One might also add to the list of 
table 2 Regulation 1182/71 of 3 June 1971 determining the rules applicable to the 
calculation periods, dates and time limits for acts of the Commission and Council. 
 

Other regulations and practices exist, that are specific to a policy sector, especially in the 
fields of competition rules, state aids and trade policy; they cannot be applied to other 
policy sectors if there is no specific legal provision to that effect and in any case, many 
of their clauses would need to be drafted differently in order to be applied to a different 
policy context.  
 

1.2 The wording of existing principles, rights and rules of EU 
administrative procedure 

 

There are important differences in the wording of existing principles, rights and rules of 
EU administrative procedure whether they are established in the Charter and Treaties, 
in EU secondary legislation (regulations), in ECJ rulings and in the European Code or 
other non-binding instruments. Most of those differences have important consequences.  
 

Before going into more details, it must be recalled that all those binding law provisions, 
as well as the articles of the European Code, exist in twenty-three official language 
versions, and that they have to convey the same meaning in all those versions. 
Divergences in wording and/or meaning are unavoidable; in such a case, no single 
language version prevails upon the others: only the ECJ may establish what must be 
understood as the exact meaning of a binding provision of EU law.  
 

Broadly speaking, there are two categories of Treaty provisions as far as their wording 
is concerned.  
 

 A first category of provisions, which intend to establish broad principles, 
consists of clauses that are worded in a rather general way. This is typically the 
case of Art. 2 TEU when it comes to the principle of lawfulness, i.e. the Treaty 
provision that corresponds to Art. 4 European Code.  

 

TEU (highlighted by the Author) European Code 

Article 2, first sentence 
The Union is founded on the values of respect 
for human dignity, freedom, democracy, 
equality, the rule of law and respect for 
human rights, including the rights of persons 
belonging to minorities. 
 

Article 4 – Lawfulness 
The official shall act according to law and apply 
the rules and procedures laid down in 
Community legislation. The official shall in 
particular take care that decisions which affect the 
rights or interests of individuals have a basis in 
law and that their content complies with the law. 

 

 A second category of Treaty provisions, i.e. provisions that intend to establish 
detailed rules as regards the way in which institutions have to work or in which 
policies have to be developed, consists  of clauses that are worded in far more 
precise way, using a typically legal and technical language. 
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Article 297 (2), first sentence 
2. Non-legislative acts adopted in the 
form of regulations, directives or decisions, 
when the latter do not specify to whom they 
are addressed, shall be signed by the President 
of the institution which adopted them. 
Regulations and directives which are 
addressed to all Member States, as well as 
decisions which do not specify to whom they 
are addressed, shall be published in the 
Official Journal of the European Union. They 
shall enter into force on the date specified in 
them or, in the absence thereof, on the 
twentieth day following that of their 
publication. 
Other directives, and decisions which specify 
to whom they are addressed, shall be notified 
to those to whom they are addressed and shall 
take effect upon such notification. 

Article 20 - Notification of the decision 
1. The official shall ensure that decisions which 
affect the rights or interests of individual 
persons are notified in writing, as soon as the 
decision has been taken, to the person or persons 
concerned. 
2. The official shall abstain from communicating 
the decision to other sources until the person or 
persons concerned have been informed. 
 
 
 
 
 
 
 
 
 
 

 
 Provisions of the Charter are worded in a different way. The Convention which 

drafted the Charter in 2000 aimed at drafting a short text that might be 
understood by all European citizens, while being worded in a way that 
corresponds to the best standards of drafting of legal texts. However, the 
Charter provisions avoid going into details, in order not to overload a text that 
consists of a total of 54 articles and covers a very wide range of issues. 

 
Article 41 (1) Right to good 

administration  
1. Every person has the right to have 
his or her affairs handled impartially, fairly 
and within a reasonable time by the 
institutions, bodies, offices and agencies of 
the Union. 
 
 
 
 
 
 
 
 
 
 
 
 

Article 17 - Reasonable time-limit for taking 
decisions 

1. The official shall ensure that a decision on 
every request or complaint to the Institution is 
taken within a reasonable time-limit, without 
delay, and in any case no later than two months 
from the date of receipt. The same rule shall 
apply for answering letters from members of the 
public and for answers to administrative notes 
which the official has sent to his superiors 
requesting instructions regarding the decisions 
to be taken. 
2. If a request or a complaint to the Institution 
cannot, because of the complexity of the matters 
which it raises, be decided upon within the 
above mentioned time-limit, the official shall 
inform the author thereof as soon as possible. In 
that case, a definitive decision should be notified 
to the author in the shortest time. 
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Provisions of the EU secondary legislation are drafted in a different way from Treaty or 
Charter provisions. They are to some extent similar to Treaty provisions of the second 
category described above, in that they use a very technical wording, since their purpose 
is to establish as clearly as possible rights and obligations. However most of them go far 
more into detail than Treaty provisions.  
 

A typical example is that of Regulation 1049/2001 on access to documents. Compared to 
many others (the consolidated version of the Financial Regulation, for instance, covers 
86 pages of the Official journal), the Regulation is not particularly long (5 pages of the 
Official journal). Complicated clauses are hardly avoidable, if the legislator intends to be 
sufficiently precise, as demonstrated, for instance, by Art. 4 of the regulation, which 
establishes the principles and rules for exceptions to the right of access: 
 

Regulation 1049/2001 - Article 4: Exceptions 
1. The institutions shall refuse access to a 
document where disclosure would 
undermine the protection of: 
(a) the public interest as regards: 
— public security, 
— defence and military matters, 
— international relations, 
— the financial, monetary or economic 
policy of the Community or a Member 
State; 
(b) privacy and the integrity of the 
individual, in particular in accordance with 
Community legislation regarding the 
protection of personal data. 
2. The institutions shall refuse access to a 
document where disclosure would 
undermine the protection of: 
— commercial interests of a natural or legal 
person, including intellectual property, 
— court proceedings and legal advice, 
— the purpose of inspections, 
investigations and audits, unless there is an 
overriding public interest in disclosure. 
3. Access to a document, drawn up by an 
institution for internal use or received by 
an institution, which relates to a matter 
where the decision has not been taken by the 
institution, shall be refused if disclosure of 
the document would seriously undermine 
the institution's decision-making process, 
unless there is an overriding public interest 
in disclosure. Access to a document 
containing opinions for internal use as part 

of deliberations and preliminary 
consultations within the institution 
concerned shall be refused even after the 
decision has been taken if disclosure of the 
document would seriously undermine the 
institution's decision-making process, 
unless there is an overriding public interest 
in disclosure. 
4. As regards third-party documents, the 
institution shall consult the third party 
with a view to assessing whether an 
exception in paragraph 1 or 2 is applicable, 
unless it is clear that the document shall or 
shall not be disclosed. 
5. A Member State may request the 
institution not to disclose a document 
originating from that Member State 
without its prior agreement. 
6. If only parts of the requested document 
are covered by any of the exceptions, the 
remaining parts of the document shall be 
released. 
7. The exceptions as laid down in 
paragraphs 1 to 3 shall only apply for the 
period during which protection is justified 
on the basis of the content of the document. 
The exceptions may apply for a maximum 
period of 30 years. In the case of documents 
covered by the exceptions relating to 
privacy or commercial interests and in the 
case of sensitive documents, the exceptions 
may, if necessary, continue to apply after 
this period. 

 



Court rulings are yet again worded in a way which is very different from provisions of 
the Treaties, Charter or secondary legislation. We may merely state that the primary 
purpose of a Court ruling is to settle or help to settle a case by applying and/or 
interpreting the Treaties, Charter, secondary legislation, as well as so-called ‘general 
principles of law’ that may be deduced from a set of acts and documents – be they 
themselves legally binding or not. The purpose of a Court ruling is not to give general 
guidance to officials or to the public, but to resolve a specific litigation. Therefore non-
specialists are not equipped to handle Court decisions without complementary training. 
It must be added that no document of another EU institution – such as a 
Communication by the European Commission – has the legally binding force of a Court 
ruling; therefore relying on such documents is in no way similar to relying upon 
provisions of the Treaties, Charter or secondary legislation.   
 
The European Code has been drafted in a way that differs greatly from the 
aforementioned legally binding provisions. As explained by the European Ombudsman in 
his foreword to the Code:9 “The Ombudsman uses the Code in examining whether there is 
maladministration, thereby relying on its provisions for his control function. But equally the 
Code serves as a useful guide and a resource for civil servants, encouraging the highest standards 
of administration”. In a way which is to some extent comparable to the Charter, the 
wording of the Code therefore tries to meet the standards of legal texts in being clear and 
precise enough; furthermore it is worded in a way which enables any official to apply it, 
even if they have no legal education. However the main focus of the European Code is on 
EU officials, on what they should do and what they should avoid doing. Citizens, 
economic operators and other legal persons may only indirectly deduce their own rights 
from that Code, as counterparts of the duties of officials which are indicated therein; 
this is even more true in the case of the recent code of ethics adopted by the European 
Ombudsman with the title “Public service principles for the EU civil service”.10 At any rate, 
we must bear in mind that the European Code is not a legally binding instrument. 
 

1.3 Subject specific and sector specific principles, rights and rules of 
administrative procedure 

 
The Working Group on EU Administrative Law, in preparing its recommendations to the 
European Parliament’s Committee on Legal Affairs, examined a number of subject specific 
or subject specific or sector specific administrative procedures,11 including Regulation 
1049/2001 on access to documents, Regulation 45/2001 on data protection, the 
infringement procedure of Art. 258 TFEU, procedures in the field of antitrust, trade 
policy and state aid, the financial regulation, public procurement and contracts, EU civil 
service law, the administrative procedures applied by the European Antifraud Office 
(OLAF) in its investigations, as well as those applied by a number of EU agencies. The 

                                                 
9 Available at http://www.ombudsman.europa.eu/en/resources/code.faces 

10Available at: 
http://www.ombudsman.europa.eu/fr/resources/publicserviceprinciples.faces/en/11650/html

.bookmark, consulted on 28/06/2012. 

11 Working Document, quoted above in footnote 6, p. 15 ff. 
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picture that emerges from such an examination is that of a great variety in content, in 
the binding character of existing rules and in the focus of existing procedures.  
 
Policy-specific or subject-specific procedures are designed in order to function in a 
context that varies from a sector to another; that is also due to the fact that some 
procedures are triggered mainly by complaints to the Commission or to an EU office or 
agency, whereas in other contexts the Commission and offices or agencies act upon their 
own initiative. When a procedure is triggered by a complaint, the position of the 
complainant – who may equally well be a citizen as a competitor of a given economic 
operator, or a specialised NGO, for instance – is very different from that of the future 
addressee of an administrative decision – who is very often a specific economic 
operator, or a group of economic operators, as is the case in the fields of completion and 
trade.  
 
Specific procedures vary also according to the fact that in some cases, the procedure 
which has been initiated may lead to a sanction against a Member State (infringement 
procedure), against an economic operator (antitrust, antidumping, state aids) or against 
a single citizen or an economic operator (OLAF, financial regulation). Some agencies 
only deal with economic operators (for instance the Office of Harmonisation for the 
Internal Market OHIM, dealing with EU trademark; or the European financial 
supervisory authorities); others have also direct relevance for citizens (for instance 
FRONTEX, the European Agency for the Management of Operational Cooperation at 
the External Borders of the Member States of the European Union). The direct impact of 
agency action varies from case to case: only few of them can adopt legally binding 
decisions, while most of them are involved in preparatory work for decisions that are 
formally taken by the Commission. The emphasis on rights of citizens differs from case 
to case. Nevertheless all of those agencies can have direct contact with citizens etc., even 
if only because they will be asked for information or be required by them to act even 
though they do not have the required powers; in all those situations a number of 
principles and rules of good administration should be applicable, such as giving 
acknowledgement of receipt, redirecting requests to the competent body or office etc.. 
 
For all those reasons, it hardly possible to deduct from subject specific or sector specific 
regulations a catalogue of minimal guarantees that would fill gaps in one or the other 
subject-specific or sector-specific procedural regulation and/or set of established 
practices. For instance, not all these procedures follow a common approach on the 
meaning and consequences of the right to a reasoned reply, within a reasonable time 
and of the consequences of a failure to reply, which are very developed, in Regulation 
1049/2001 on access to documents, but not in all other regulations and sets of practices.  
 
Although the Commission, Parliament and Council and various other EU bodies have 
adopted codes of good administrative behaviour, this is not yet a generalised practice. 
As the Working Group on EU Administrative Law rightly points out, such codes “could 
be said to produce legal effects to the extent that they bind the institution that promulgated the 
code in question. However, they fall short of granting legally enforceable rights to individuals”. 
The difference between both situations will be explained in Chapter 2 of the present 
Assessment Note. 

PE 494.457                            EAVA 1/2012 II-22 



 
It must be further underlined that there are very different practices from one institution 
etc. to another, and this may lead to factual discriminations between citizens, as a result 
of the differences in their knowledge of languages and to their more or less important 
ability to understand that such a code is not only an internal matter for staff, but also 
document that is relevant to any interested member of the public. 
 

 For instance, strikingly, there are only eleven language versions of the 
Commission’s Code of Good administrative behaviour,12 whereas the language 
versions of the European Code of good administrative behaviour have been updated 
after each enlargement and even in view of the following ones; the relevant 
Commission Internet page in Polish, for instance,13 only gives links to the 
versions in Danish, Dutch, English, Finnish, French, German, Greek, Italian, 
Portuguese, Spanish and Swedish, i.e. the EU’s official languages before the 
2004 enlargement.  

 
 The European Environment Agency (EEA), on the other hand, itself adopted the 

European Code itself by a decision made by its Management board of 22 June 
2004; the Internet page of the EEA gives somewhat misleading indications about 
the European Code – albeit in all good faith;14 the EEA’s web page establishes a 
link with the site of the European Ombudsman, so that all 23 language versions of 
the Code are available.  
 

 The European Chemicals Agency (ECHA), on the other hand, has adopted its 
own code in 2007. The code follows the structure of the European Code, and 
differs only very slightly from the latter; in most cases the reason for such a 
difference is not clear and does not seem to be related to the special duties of the 
Agency.15 Nevertheless, there seems to be only one language version available 
(English). Contrary to the English language page of the Agency’s website, 
which has a link to the relevant document, the other language versions provide 
no such link. 

                                                 
12  Available at: http://ec.europa.eu/transparency/civil_society/code/index_en.htm; consulted 

on 28/06/2012. 

13 Available at:http://ec.europa.eu/transparency/civil_society/code/_docs/code_pl.pdf; 
consulted on 28/06/2012. 

14    The EEA’s web page indicates: “A code of good administrative behaviour is a document which set 
outs the basic principles of good administration. These principles are legally binding for officials when 
they deal with the public”. On the contrary, these principles are not legally binding. As the Code 
is not Agency specific, it is also somewhat misleading to state: ”With the help of the code, 
members of the public know exactly how the Agency works and what rights they have in their dealings 
with the Agency”,, which was probably the case of the previous own code of the agency, which 
was repealed in orter to apply the European Code by analogy. See: 
http://www.eea.europa.eu/about-
us/documents/administrativedocuments/codeofgoodbehavior.html; consulted on 
28/06/2012.  

15 Available at: http://echa.europa.eu/en/about-us/the-way-we-work/procedures-and-
policies/code-of-good-administrative-behaviour; consulted on 28/06/2012.  
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T he fact that many language versions are missing is not per se a problem for codes 
which are supposed to be observed by EU officials, as they all know some of the 
languages in which there is an available version. However, the absence of specific 
language versions impedes the use of those codes as instruments to communicate their 
rights to citizens etc. from the countries for which there is no code in the country’s 
official language. 

 
1.4 Lacunae in existing binding law as to the wording of rules and 

principles of EU administrative procedure 
 
Comparing the principles, rights and rules of administrative procedure which are 
guaranteed in some way by EU binding law – or at least by non-binding instruments 
like the European Code– with existing Member States’ Laws on administrative procedure 
shows that a number of principles, rights and rules are to a great extent absent from 
general EU law and standard practices of administrative procedure.  
 
It may well be that some, or even many of those principles, rights and rules are present 
and applied in specific policy sectors, and also known to most of the economic operators 
in that sector. By definition, however, sector based principles, rights and rules are not 
applied across the board.  
 
Table 3 gives a series of examples of principles, rights and rules which are present in 
some or in many Member States’ laws on administrative procedure and are missing as 
far as EU administration as a whole is concerned. The Author of the present Assessment 
Note has limited the enquiry to a small number of Member State’s laws, representative 
of different administrative and legal cultures and different periods in which the relevant 
laws have been adopted: the German federal law of 1976; the Italian law of 1990; the 
Netherlands law of 1992; the Spanish law of 1992 and the Swedish Law of 1986. 
 
Table 3 is by no means comprehensive. There may be other principles, rules and rights 
relating to administrative procedure in other member States’ laws on administrative 
procedure, or in established case law and practices in Member States. There are also 
interesting principles, rules and rights in the laws on administrative procedure of third 
countries, such as for instance the provisions on ‘notice and comment’ of the US 
Administrative Procedure Act, 1946, which have set up a comprehensive system of 
participation in administrative rule-making.  
 
The headings used in the Table 3 mostly correspond to the headings of relevant clauses 
in Member States’ laws. The short comments in Table 3 only point to the existence of a 
relevant case law of the ECJ that may be generalised, or of some subject specific or 
sector specific regulations and practices: the comments are limited to antitrust and trade 
but this by no means imply that there are not other subject specific or sector specific 
regulations and/or practices addressing the same issue. 
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Table 3: Other Procedural Rules and Rights 
 

Other non-EU Principles, Rules and Rights Binding National Law Comment 

1. Binding force of decisions  
German law § 43 
Italian law Art. 21-bis & 
ter 

ECJ case law 

2. Nullity of decisions 

German law § 44 
Italian law Art. 21 
quinquies & octies 
Spanish law Art. 62-67 

ECJ case law 

3. Correction of faulty procedures and 
forms German law § 45 ECJ case law 

4. Change of legal basis German law § 47 ECJ case law 

5. Withdrawal of an illegal decision 

German law § 48 
Italian law Art. 21 
nonies 
Spanish law Art. 102-106 

ECJ case law 

6. Withdrawal of a legal decision 

German law § 49 
Italian law Art. 21 
quinquies 
Spanish law Art. 102-106 

ECJ case law 

7. Officer responsible for a procedure Italian law Art. 4-6 Antitrust/trade 

8. Communication of the opening of a 
procedure Italian law Art. 7-8 Antitrust/trade 

9. Interventions in a procedure Italian law Art. 9 Antitrust/trade 

10. Representative or counsel 

German law § 14 s. 
Swedish Act Sect. 9 
Netherlands law Art. 
2:1-2 

Antitrust/trade 

11. Rights of participants to a procedure Italian law Art. 10 
Spanish law Art. 84-85 Antitrust/trade 

12. Oral procedure Swedish Act Sect. 14 Antitrust/trade 

13. Expert evaluation Italian law Art. 17 Antitrust/trade 

14. Reopening of a procedure German law § 51 Antitrust/trade 

15. Formal conclusion of a procedure Italian law Art. 2 Antitrust/trade 

16. Restitution of documents and 
objects German law § 52 Antitrust/trade 

17. ‘Conference of services’ Italian law Art. 14 
Spanish law Art. 5 

Commission 
interdepartmental 

groups 
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18. Voting and dissenting opinions when 
decisions are made by several 
persons 

Swedish Act Sect. 19 ‘Comitology’ rules 

19. Cooperation between 
administrative authorities 

German law § 4-5 
Swedish Act Sect. 6  

20. Self-certification Italian law Art. 18  

21. Declaration of beginning of an 
activity Italian law Art. 19  

22. Effects of silence of the 
administration 

Italian law Art. 20 
Spanish law Art. 43 Art. 265 TFEU 

23. Replacing a decision with a 
contract German law § 55 s.  

24. Use of electronic means Netherlands law Art. 
2:13-17  

 

The principles, rights and rules of administrative procedure identified in Table 3 belong 
to at least five different categories. 
 
The principles indicated under points 1 to 5 are present in many laws on administrative 
procedure; however they do not establish procedural rules as such, but rather define 
which legally binding rules are attached to a ‘decision’ or ‘act’ of public administration. 
The relevant case-law of the ECJ has been to a great extent influenced by equivalent 
legal principles of the Member States, in which it exists sometimes as part of a Law on 
administrative procedure, and at other times as principles established by competent 
courts. As already mentioned, case law is by no way easily accessible to non-experts.  
 
Points 6 to 16 refer to typical principles, rights and rules of administrative procedure, 
which are also to be found in some subject specific or sector specific EU regulations or 
practices. Their presence in general laws on administrative procedure of Member States 
demonstrates that they may be generalised, at least as minimum standards and 
guarantees. 
 
The principles and rules under points 17 to 19 are particularly interesting in that they 
take into due account the fragmentation of administration, a phenomenon which is not 
only a characteristic of Member States, but also of the EU, where there are different EU 
institutions, bodies and an ever growing number as agencies, as well as in the 
Commission itself, whose offices are even sometimes separated physically (while most 
are located in Brussels, some of the them are in Luxembourg or elsewhere, as for 
instance the Joint Research Centre, which is formally a Commission DG and has 
locations in five different Member States). 
 
The principles, rights and rules under points 20 to 22 and 24 are indicated by Directive 
2006/123 of 12 December 2006 on services in the internal market, as principles and rules 
that should prompt more efficiency of the Member State’s administrations that have a 
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role in the field of services in order to facilitate their free movement. Truly, EU 
institutions etc. do not theoretically exercise the typical function that are exercised by 
the relevant Member States’ administrations in the field of services (i.e. authorising and 
licensing activities); nevertheless there are a number of situations where similar EU 
rules might be useful, as demonstrated by the rules of Art. 265 TFEU on the remedy for 
failure to act on the part of an EU institution.  
 
Last but not least, it is worthwhile underlining that a number of Member States have 
adopted a comprehensive set of principles and rules on the use of electronic means by 
public administration (point 24 of Table 3), whether as a section of the general Law on 
administrative procedure, or by specific legislation. While connected to the legislation 
on data protection, legislation on the use of electronic means is a much wider topic; its 
relevance for EU administration is increasing, especially as the number of networks 
based upon electronic means in which the Commission and other EU institutions, 
bodies, offices and agencies are participating in one way or another is undergoing 
constant, rapid development. 

 
1.5 Issues Raised by the Status Quo 
 
As appears from the analysis of the status quo in EU administrative procedures, a 
number of issues exist, that are calling for some action by the EU institutions, which 
might take the form of a General EU Law on Administrative Procedure as requested by 
the European Parliament or another form such as other subject specific regulations, 
following the example of Regulation 1049/2001 on access to documents and Regulation 
45/2001 on data protection. The pros and cons of different forms of action will appear in 
chapter 2 of this Assessment Note. This section only aims at summarising the issues 
raised by the status quo.  
 
Taking the European Code of Good Administrative Behaviour as a starting point, it appears 
that, whereas most of its provisions correspond to clauses embedded in the EU Charter 
and Treaties, or in secondary EU legislation, the wording of binding law provisions 
lacks the clarity and precision of the corresponding non legally binding articles of the 
European Code. There is an issue of clarity about rights and obligations for citizens, 
economic operators and other legal persons who have to deal in a way or another with 
EU institutions, bodies, offices and agencies. Doing nothing fosters de facto 
discrimination between the best organised and most powerful economic operators and 
NGOs, who can afford to employ well-trained specialists and lawyers, and ordinary 
citizens, small and medium enterprises and smaller NGOs who can only rely on the 
information available mainly on the Internet sites of either EU institutions, bodies, 
offices and agencies, or more powerful NGOs. 
 
There are lacunae in the existing set of legal principles, rights and rules that apply to EU 
administrative procedure. Some of the provisions of the European Code are not matched 
by corresponding binding law clauses. Some other guarantees and standards of EU 
administrative procedure are set up only in EU documents or measures that have no 
binding force. A comparison with Member State’s laws on administrative procedure 
indicates that there are further principles, rights and rules which are missing in EU law, 
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non-binding measures or documents. Doing nothing means that there remain gaps in 
the guarantees and standards of good administration. If EU institutions, bodies, offices 
and agencies do not undertake to fill the gaps on their own, the only remedies available 
to citizens, economic operators and other legal persons are to complain to the European 
Ombudsman or file a law suit. The latter is costly, especially in view of the absence of 
clear rights or principles in established binding law. Even if a remedy is available, the 
solution often arrives too late to avoid harmful consequences for the citizens or 
economic actors. In both cases, relying only on those remedies will necessarily increase 
the workload of the European Ombudsman and ECJ. 
 
Only few EU regulations embed principles, rights and rules of administrative procedure 
that are supposed to apply across the board to all EU policy sectors and to all EU 
institutions, bodies, offices and agencies. It is not always clear whether those few 
general regulations apply indeed to all policy sectors and institutions, bodies, offices 
and agencies. Subject-specific or sector-specific regulations and practices on 
administrative procedure differ from one case to another. Not all differences are the 
inevitable consequence of objective differences between one sector and another. In some 
sectors there is a lack of regulations and established practices that guarantee the rights 
of citizens, economic actors and other legal persons. The status quo generates 
uncertainty in the minds of citizens and economic operators, as well as in the minds of 
EU officials; in turn such uncertainty will most probably augment litigation. Indeed, 
there will be situations where citizens etc. will rely on the formulation of rights which 
they will find in one sector specific or subject specific regulation and make claims that 
are not necessarily sustained by that regulation in another field, whereas EU officials 
might on the contrary be convinced that those provisions do not apply to the field they 
are working in. A good lawyer would try and sustain with the ECJ that the sector-
specific or subject-specific provision is the expression of a general principle of law; at 
the end of the day, only the ECJ can decide what a general principle is and what it is 
not.  
 
Furthermore, the EU institutions etc. make a growing use of contract and other types of 
agreements – especially services contracts – for the implementation of their 
programmes. The financial regulation applying to such situations only focuses on the 
protection of the EU’s financial interests and does not take into account the right to a 
good administration of contractors, sub-contractors and third parties; this appears from 
a number of appeals submitted to the European Ombudsman. 
 
Last but not least, language versions may constitute a major issue, the negative effect of 
which is probably much underestimated in many institutions, bodies, offices and 
agencies. Only binding EU regulations (or directives and decisions, if applicable) and 
the European Code are available in all official EU languages. Documents that are not 
available in all languages can hardly have the function of clearly establishing  the rights 
of citizens across the entire Union. As far as economic operators and other legal persons 
are concerned, it cannot be assumed that all of them are masters of the English language 
or one of the other most used working languages of the EU. 
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2. Potential effects for citizens, economic operators and other legal 
persons of an EU law on administrative procedure 

 

 
 

Key findings 
 

 The instrument of an EU regulation offers a series of advantages for a wording 
which is both sufficiently precise and written in a user-friendly language: it has 
necessarily to be published in all language versions, with the benefit of the 
involvement of lawyer-linguists; the involvement of MEPs in the ordinary 
legislative procedure offers a unique opportunity to check its closeness to the 
citizen and user-friendly character; and far from being an impediment to 
flexibility a formal regulation is adopted through mechanisms that should 
guarantee that provisions are built into it, in order to keep it flexible to the 
necessary degree.  

 
 Such an instrument would help in establishing a single, easily identifiable and 

comprehensible set of rules and standards, that could increase guarantees for 
citizens, economic operators, NGOs and other legal persons across the board; 
that includes, amongst others, two main sectors where there are still some 
unresolved problems such as the infringement procedure of Art. 258 TFEU, and 
the administrative procedures applied by OLAF in its investigations.  

 
 Such an instrument would make it possible to fill gaps and lacunae in the 

current set of rules and standards applying to EU administrative procedures. 
Four examples may better illustrate how an EU Law of Administrative Procedure 
could operate in this respect, i.e. on the issues of time limits for decisions, of 
cooperation between administrative authorities, of contracts and other 
agreements, as well as of participation rights. 

 
 Such an instrument could provide for more coherence, in order to avoid the 

disorientation that is bound to be felt by citizens etc. who have to deal with 
different offices or agencies – or even with different institutions and bodies - 
due to their own different activities. The example of acknowledgement of 
receipt is probably one of the most useful in this respect. Furthermore such an 
instrument would become a template for further elaboration in new subject-
specific or sector-specific regulations or new offices’ or agencies’ internal 
regulations and would foster more homogeneity in the presentation and 
wording of principles, rights and rules of administrative procedure. 

 
 Only a binding instrument would necessarily be mandatory for everybody – i.e. 

officials in charge of applying the law as well as citizens, economic operators, 
NGOs and other legal persons, and, last but not least, courts – and thus have the 
capacity to establish rights for citizens etc.; it may be the basis for a claim in 
court, and non compliance may lead to sanctions decided by a judge. In the 
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multicultural context of the European Union, the binding character of law gives 
a higher profile to an instrument of this kind in the minds of officials, citizens 
etc. coming from most of the Member States. It would have a series of positive 
consequences which are illustrated in this note by the case of the duty to 
indicate remedies. 

 
 Experience in State public administration demonstrates that it is not the binding 

character of a law of administrative procedure as such which generates negative 
consequences, but the wording of the relevant provisions, and the general 
approach to the implementation of such a law.   

 
2.1. Potential effects of the general character of an EU law on 

administrative procedure 
 
Analysing the issues raised by the status quo under Chapter 1 leads us to find solutions 
through an EU Law of Administrative Procedure that would be applicable across the board 
to all institutions, bodies, offices and agencies and to all policy sectors.  
 
From a formal point of view, an EU Law of Administrative Procedure has to be a 
‘regulation’ in the sense of Art. 288 second sentence TFUE, which establishes that “A 
regulation shall have general application. It shall be binding in its entirety [...]”.16 The 
potential effects of the binding character of such a regulation – as opposed to the 
existing European Code of Good Administrative Behaviour, which does not have binding 
character – will be outlined in Section 2.2 of this Chapter. The present section discusses 
the potential effects of the general character of this regulation – as opposed to the 
subject specific or sector specific character of existing regulations or future new specific 
ones. 
 
2.1.1. An EU Law of Administrative Procedure Embedded in an EU 

Regulation 
 
With the entry into force of the Lisbon Treaty on 1 December 2009, the Charter of 
Fundamental Rights – which includes an Art. 41 on the right to good administration – 
has acquired a legally binding character. After having established in par. 1 that “every 
person has the right to have his or her affairs handled impartially, fairly and within a reasonable 
time by the institutions, bodies, offices and agencies of the Union”, par. 2  of that article 
continues with the statement that “this right includes” a few more specific rights. This 
wording means that the content of Art. 41 (2) is not exhaustive, and therefore, in the 
view of the interested citizens etc., it calls for an instrument that would flesh it out. With 
the entry into force of the Lisbon Treaty there is now a specific legal basis for the 
adoption of a regulation establishing a general EU Law on Administrative Procedure, 
i.e. Art. 298 TFEU.  

                                                 
16    The quoted text continues then states that a regulation shall be “directly applicable in all Member 

States”; that part of the sentence does not apply in the case of a regulation only addressed to 
the EU institutions, bodies, offices and agencies, as will be explained in Chapter 4. 
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It goes without saying that the clarity of the principles, rights, rules and standards 
established in an EU Law of Administrative Procedure would depend upon the wording of 
the relevant provisions, which need to be both precise enough to avoid useless litigation 
on their meaning, but also have to be written in a user-friendly language that does not 
deter non-specialists on first reading.  
 
The instrument of an EU regulation offers a series of advantages for this purpose. 
 
First, and contrary to non-binding codes and documents describing administrative 
practice, an EU regulation must necessarily be published in all language versions, as 
required by Regulation 1/58 on the rules governing the languages of the institutions of 
the Union. A new language version will therefore have to be available with each 
enlargement of the EU to a new Member State. Furthermore, the multilingual drafting 
techniques applied to EU legislation, delegated acts and executive acts would be used in 
drafting the EU Law on Administrative Procedure: when preparing the draft of a 
Commission proposal to the EU legislator, the text is submitted to scrutiny by 
specialised lawyer-linguists who check the availability of equivalent wordings and 
concepts for all the provisions of the text in all 23 language versions. The proposal is 
only formally endorsed by the members of the Commission when it is available in all 
language versions. In the same way the specialised officials of the General Secretariat of 
the Council also check the compatibility and homogeneity of all language versions 
before a text is submitted to the Council – who normally votes upon a text after it has 
been submitted for the approval and amendments of/by the Parliament. Furthermore, 
as Members of the European Parliament (MEPs) usually make use of their own 
language, discussions in the European Parliament will usually reveal differences in 
language versions and in their perception.  
 
Second, a regulation based upon Art. 298 would be adopted according to the ‘ordinary 
legislative procedure’, in which the European Parliament has its full powers as a co-
legislator. MEPs being representatives of EU citizens, usually and quite naturally have 
more interest for /in ordinary citizen’s problems than officials of the Commission, and 
officials of the Member States who prepare the decisions of the Council. The diversity of 
professional backgrounds of MEPs offers furthermore a unique opportunity to check the 
user-friendly character of the wording of such a regulation in all official languages. 
 
Third, any change to the EU Law of Administrative Procedure would also need to be 
adopted according to the ‘ordinary legislative procedure’. The formal character of the 
amending procedure is often seen as leading to a lack of flexibility. Experience shows 
however that non-binding codes and documents describing administrative procedures 
to be followed are not necessarily revised more quickly or more often. Typically, the 
Commission’s Code of Good administrative behaviour, adopted on 13 September 2000, has 
not been updated since then. In the meantime however the two regulations on access to 
documents and on data protection were adopted in 2001. Also, no new language version 
of the Commission’s Code has been published, although the number of official languages 
has increased from eleven to twenty-three. Furthermore, the Lisbon Treaty entered into 
force on 1 December 2009, leading to important modifications in the powers and 
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procedures of EU institutions that may have an impact on the Commission’s work, and 
to a number of formal changes – also in vocabulary, as well as in the numbering of 
relevant Treaty articles; the entry into force of the Lisbon Treaty has however not yet 
prompted a revision of the Commission’s Code. Alternatively, when making a legislative 
proposal to the EU Council and Parliament, the Commission is fully aware of the 
constraints linked to the amending process; so are the Council and Parliament acting as 
legislator: this usually leads to a more careful formulation than in the case of a 
document which is deemed easy to change, such as an institution’s non- binding code – 
even though in practice it is as permanent as a piece of legislation. In other words, far 
from being an impediment to flexibility – which is not demonstrated by facts – a formal 
regulation is adopted through mechanisms that should guarantee that provisions are 
built into it, in order to keep it flexible to the necessary degree. 
 
2.1.2. A Single Set of Rules and Standards, Easily Identifiable and 

Comprehensible 
 
The European Ombudsman also had task to establish a single set of minimum general 
principles, rights, rules and standards more than ten years ago when he proposed the 
adoption of a single code for all EU institutions and bodies. Without going back to the 
reasons which were brought forward at the time by the Commission and Council avoid 
a common regulation for all institutions, a few points need to be stressed here.  
 
First, from a formal legal point of view, it was not obvious that there would be an 
appropriate legal basis in the EC Treaty for the adoption of such a regulation; this has 
been remedied with the introduction in the TFEU of Art. 298 that empowers the 
European Parliament and the Council to adopt regulations with the end of guaranteeing 
that “in carrying out their missions, the institutions, bodies, offices and agencies of the Union 
shall have the support of an open, efficient and independent European administration”.  
 
Second, since the adoption of the European Code, two important regulations have been 
adopted, which guarantee specific rights in administrative procedure. Regulation 
1049/2001 on access to documents and Regulation 45/2001 on data protection are 
correctly considered as the most elaborate sets of principles, rights and rules of 
administrative procedure applicable across the board at EU level for their own specific 
purpose. Although they were adopted by the EU legislator in the same year (2001), 
cases submitted to the European Court of Justice and to the European Ombudsman have 
shown that several difficulties arose in applying both sets of rules in a coordinated way. 
It is sometimes very difficult to reconcile the right of access to documents of a citizen 
etc. with another citizen’s right to data protection.  
 
Such situations have been illustrated by the Bavarian Lager case; it was a veritable saga 
starting in 1993 with a request to the Commission to open an infringement procedure 
against the United Kingdom. The request was made by an economic operator – 
Bavarian Lager – who also asked for communication of documents in the framework of 
that procedure. The issue about access to documents was eventually settled by an ECJ 
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ruling of 2010.17 Without going into further detail, it may be indicated that, once the two 
regulations of 2001 had been adopted, the European Data Protection Supervisor (EDPS) as 
well as the governments of Denmark, Finland and Sweden were in favour of a solution 
that would allow access to documents to prevail over the prohibition to disclose 
documents containing personal information, such as the names of participants in a 
working meeting. Such a position was similar to the usual position held on these issues 
by the European Ombudsman who has an important role in the implementation of the 
Regulation on access do documents. On the other hand, the Commission, the Council 
and the United Kingdom government were against disclosure. In the specific case it 
took a fair number of years for a final answer to be given, and the Court’s position has 
been criticised by commentators, but the issue has been settled as far as the current 
regulations are concerned.  
 
This is to say that written binding documents can also generate quite complex 
situations, especially if they are not sufficiently coordinated at drafting stage. True, 
there are often also problems of coordination between different provisions of a single 
legal instrument, but – unlike  the case where there are two different subject-specific 
regulations – there are normally no disputes about their applicability to a single case. 
More importantly, a single instrument would be prepared in the Commission under the 
leading of one and the same service; it would have one and the same rapporteur at the 
European Parliament; and discussing the different provisions in the same process 
would make it easier for the legislator to become aware of issues of coordination. 
 
Third, the experience accumulated over the last two decades by the European 
Ombudsman in dealing with complaints on maladministration has shown that there are a 
number of fields where officials do not take sufficiently into account the fact that 
citizens etc. whom they are dealing with have a right to good administration, especially 
when there is no applicable subject-specific or sector-specific regulation. The Working 
Group on EU Administrative Law, in preparing its recommendations to the European 
Parliament’s Committee on Legal Affairs, identified amongst others two main sectors 
where there are still some unresolved problems, to which the attention of the European 
Ombudsman had also been attracted: the infringement procedure of Art. 258 TFEU,18 and 
the administrative procedures applied by OLAF in its investigations.19 

 
The infringement procedure of Art. 258 TFEU is a procedure against Member States who do 
not comply in an appropriate manner to their obligations to apply EU law. The 
procedure may be triggered by a complaint to the Commission, and therefore may 
become a good means of better involving citizens etc. in the case of an oversight in good 
application of EU law, which is one of the fundamental tasks of the Commission. There 
is no doubt that the Treaty gives the Commission full discretion in deciding whether to 
start such a procedure against a Member State or not. Complaints to the European 

                                                 
17 Judgment of the Court (Grand Chamber) of 29 June 2010, Bavarian Lager v. Commission, Case 

C-28/08 P. 

18 Working Document, quoted above in footnote 6, p. 17-20. 

19 Working Document, quoted above in footnote 6, p. 25-26. 
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Ombudsman and petitions to the European Parliament have shown that too little account 
had often been taken of the position and rights of complainants while deciding on the 
further steps after a complaint. This is particularly important as citizens etc. often rely 
on the Commission to help them if they encounter difficulties due to an inappropriate 
application of EU law in Member States. 
 
The Working document of the Working Group on EU Administrative Law states that “Unlike 
other areas for which the Union legislator established advanced administrative procedures (e.g. 
competition law, state aid, public procurement), the Commission developed its procedures in a 
relative vacuum on the basis of its discretionary power to organise its own work. Since the late 
90s, and in part, due to the activity of the European Ombudsman, a series of procedural 
commitments were made by the Commission in relation to complainants”. The commitments 
that are then listed20 correspond to typical general principles, rights and rules of 
administrative procedure, namely: to acknowledge any correspondence within 15 
working days; to register any correspondence which is “likely to be investigated as a 
complaint”; to give reasons for not registering a complaint and indicate alternative forms 
of redress for the complainant; to respect confidentiality of identity vis-à-vis the 
Member State if requested by the complainant; to keep the him/her informed of the 
course of any the procedure; to endeavour to take a decision to open infringement 
proceedings or to close the case within a given time limit; to inform the complainant in 
advance with reasons if the Commission plans to close the case. The Commission has 
reformed its internal administrative procedure with a pilot exercise named ‘EU Pilot’. 
While acknowledging these efforts the Working Group “was left with a mixed impression of 
the position of complainants, who have a rather uneasy part to play in this administrative 
procedure, which is largely closed and bipolar in nature and focuses on dialogue and mutual 
accommodation between Commission and Member States”.21 This shows that, as is quite 
logical, that the Commission officials dealing with infringement procedures focus on 
their interaction with Member States and that this may drive them to neglect the 
complainants’ rights during the procedure.   

 
An EU Law of Administrative Procedure which would be applicable across the board 
would have at least two positive consequences for complainants in infringement 
procedures. First, there would be no doubt that procedural rules of the kind listed above 
are not only commitments of the Commission, depending on its good will, but the 
consequence of the procedural rights of complainants (see Section 2.2), which have to be 
upheld regardless of the decision of the Commission to proceed or not with an 
infringement procedure against a Member State. Second, such a general regulation 
would be an incentive for the Commission to further examine whether there is a need 
for specific rules in the framework of complaints that may lead to an infringement 
procedure – for instance different types of acknowledgements of receipt, as occurs in 
current practice; and/or a specific set of deadlines. There would also be an incentive for 
the Commission to prepare a proposal for a specific binding regulation on infringement 
procedures in order to clarify the scope and content of rights of complainants and to 

                                                 
20 Working Document, quoted above in footnote 6, p. 18-19. 

21 Working Document, quoted above in footnote 6, p. 20. 
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differentiate the relevant provisions from other procedural aspects which only apply to 
the relationship between the Commission and Member States – as otherwise only the 
rules and principles of the regulation on an EU Law of Administrative Procedure would 
apply. 
 
The administrative procedures applied by the European Anti-Fraud Office (OLAF) in 
investigations are also particularly interesting, because they have potential implications 
on the fundamental rights of the persons involved in such investigations. Those persons 
are mainly staff members of EU institutions etc. but investigations may also happen to 
have to deal with other persons, working for public authorities, NGOs, bodies or 
companies receiving EU funding. In any case, the problem is that involvement in such 
proceedings may eventually lead to disciplinary or even criminal sanctions, or to being 
‘blacklisted’ for certain types of activities. The procedures of OLAF are however not 
criminal procedures in the legal sense, and therefore the usual guarantees for criminal 
procedures do not apply automatically. As noted by the Working Group on EU 
Administrative Law, OLAF’s present day ‘Manual of Operational Procedures’ is a set of 
internal instructions to the staff; in the words of the OLAF Director-General instructions 
“are not intended to have any legal force: they simply determine the practice to be followed in 
order to implement the applicable legal framework”.22  
 
A proposal for a Procedural Code for OLAF Investigations has been on the table since 2008; 
whatever its content may be, this would be yet again a non-binding code. Looking at the 
procedural guarantees which the Commission is proposing to provide, it clearly appears 
that they include typical rights of administrative procedure law, such as the right for the 
person concerned by an investigation to make his/her views known before conclusions 
referring by name to him or her have been drawn; the right to be given a summary of 
the matters under investigations and to be invited to comment on these matters; the 
right to be assisted by a person of his/her choice during an interview; the right to use 
the EU language of his or her choice; and setting up a specific administrative review 
proceeding before an independent body. There is also a typical right that is usually 
found in criminal procedural law, but could easily be transposed to administrative 
procedures, i.e. the principle that any person concerned by an investigation shall be 
entitled to avoid self-incrimination. An EU Law of Administrative Procedure that would be 
applicable across the board would have at least three positive consequences for persons 
involved in OLAF proceedings. First, as already stated for infringement procedures, 
there would be no doubt that procedural rules of the kind listed above are not only 
commitments of the OLAF, depending on its good will, but that they are the 
consequence of procedural rights of complainants (see Section 2.2) that have to be 
upheld regardless of the outcome of OLAF’s investigations. Second, EU Courts and also 
Member States’ courts that might have to deal with the consequences of OLAF 
investigations referring to a specific person would have stronger means than under the 
status quo in order to draw consequences of the lack of respect for procedural 
guarantees during investigations. Third, such a general regulation would be an incentive 
for the Commission (of which OLAF is an office, albeit enjoying a number of guarantees 

                                                 
22 Working Document, quoted above in footnote 6, p. 25. 
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of independence) to proceed more rapidly with the adoption of its Procedural Code for 
OLAF Investigations.  

 
2.1.3. Filling Gaps and Lacunae of Rules and Principles of EU 

Administrative Procedure 
 
An EU Law of Administrative Procedure would make it possible to fill gaps and lacunae in 
the current set of rules and standards applying to EU administrative procedures. The 
relevant topics have been identified in Chapter 1 of the present Assessment Note. Four 
examples may better illustrate how an EU Law of Administrative Procedure could operate 
in this respect, i.e. on the issues of time limits for decisions, of cooperation between 
administrative authorities, contracts and other agreement, as well as participation 
rights.  
 
Time limits are one of the endless issues in the relationship between public authorities 
and citizens as a balance has to be struck between quick action and cautious handling of 
a matter and as the level of staff resources has a direct impact upon the possibility to 
deal with cases in a rapid way. As far as time limits for administrative procedures are 
concerned, Art. 41 (1) of the Charter states that “Every person has the right to have his or her 
affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices 
and agencies of the Union”. The rulings of the ECJ referred to by the Explanations to the 
Charter give no further indications on the concept of “reasonable time”; this is quite 
normal as the Court can only decide in a given case whether “reasonable time” has been 
exceeded. The case law of the ECJ is particularly difficult to summarise, as most of the 
rulings where it examines whether a reasonable time limit has been exceeded concern 
judicial proceedings with the General Court, or administrative or judicial proceedings in 
Member States.Art.  
 
17 Article of the European Code of Good Administrative Behaviour, on the Reasonable time 
limit for taking decisions is more precise. As a rule, Art. 17 (1) establishes that “The 
official shall ensure that a decision on every request or complaint to the Institution is taken 
within a reasonable time limit, without delay, and in any case no later than two months from the 
date of receipt. The same rule shall apply for answering letters from members of the public and 
for answers to administrative notes which the official has sent to his superiors requesting 
instructions regarding the decisions to be taken.” It must be stressed that the limit of two 
months is the same as the time limit for requiring judicial review of a decision by the 
EU’s General Court. Even though in a normal situation two months should be sufficient 
to prepare a decision on a simple case, Art. 17 (2) establishes – in order to ensure the 
necessary flexibility which is needed for more complex cases – that “If a request or a 
complaint to the Institution cannot, because of the complexity of the matters which it raises, be 
decided upon within the above mentioned time-limit, the official shall inform the author thereof 
as soon as possible. In that case, a definitive decision should be notified to the author in the 
shortest time”. If a provision of that type were set as a general rule in the regulation 
establishing an EU Law of Administrative Procedure, officials and the public would have 
in mind the ordinary deadline of two months. It would not impede establishing more 
detailed sets of rules in subject specific or sector specific regulations, as is the case, for 
instance, in articles 7 and 8 of Regulation 1049/2001 on access to documents. 
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Furthermore, it is possible to establish a good wording of the relevant clause of the EU 
Law of Administrative Procedure, in order to allow for an extension of time limits when 
necessary.  
 
Cooperation between administrative authorities is another topic for which there are specific 
provisions in Member States’ laws on administrative procedure, as indicated in Chapter 
1, section 1.4. That is the case for instance in Germany, where federalism is a factor of 
multiplication of administrative authorities, but also in Sweden, which is a unitary State 
and has a population of about 1/10th of that of Germany. On the same kind of issue, the 
Italian and Spanish laws on administrative procedure provide for a coordination system 
wherever more than one single office has to participate in the final decision about the 
request or file of a citizen or legal person. Such a system includes the appointment of an 
‘officer responsible for the procedure’ and the establishment of a ‘conference of 
services’, i.e. a formal system to ensure that all relevant offices participate in the 
discussion through a meeting or an equivalent mechanism.23 There is no equivalent set 
of general provisions in EU law. Art. 15 of the European Code on the Obligation to transfer 
to the competent service of the Institution addresses only one aspect of the issue. Art. 15 
(1 and 2) establishes that “If a letter or a complaint to the Institution is addressed or 
transmitted to a Directorate General, Directorate or Unit which has no competence to deal with 
it, its services shall ensure that the file is transferred without delay to the competent service of the 
Institution» and that “The service which originally received the letter or complaint shall notify 
the author of this transfer and shall indicate the name and the telephone number of the official to 
whom the file has been passed”.  

 
A similar provision in an EU Law of Administrative Procedure would greatly facilitate the 
life of citizens and economic operators, especially if the relevant provision had a 
broader scope, i.e. the transmission from one EU institution, bodies, office or agency to 
another, as foreseen in the mentioned Member States’ laws. Such a provision would 
indeed remedy the classic situation due to the specialisation of offices, whereby a citizen 
or economic operator is sent from one office to another without knowing where he/she 
should address his/her request. Art. 15 (3) of the European Code establishes that “The 
official shall alert the member of the public or organisation to any errors or omissions in 
documents and provide an opportunity to rectify them”. Such a provision corresponds to the 
core idea of the ‘officer responsible for the procedure’ and could be further developed in 
order for the citizen or economic operator to be able to count upon the assistance, if 
needed, of an official who knows how the procedure is evolving. The same idea 
explains why Directive 2006/123 of 12 December 2006 on services in the internal market 
establishes in its Art. 6  the obligation for Member States to set up a system of ‘points of 
single contact’. The provision discussed here could also be further elaborated in order to 
foster organisational forms of mutual cooperation, especially between the Commission 
and EU agencies. 
 

                                                 
23 A similar practice exists in the Commission with ‘interdepartmental groups’ (groupes 

interservices in French); these are however not established in the interest of outsiders, contrary 
to the ‘conference of services’. 
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EU institutions etc. make a growing use of contract and other types of agreements – 
especially services contracts – for the implementation of their programmes. This is the 
case for the majority of EU activities in the field of research and technological 
development – which is fostered throughout the Union by giving contracts, grants and 
subsidies to researchers and research centres – or for cooperation development – whose 
operational aspects are usually entrusted to NGOs, specialised companies and experts 
with whom the Commission enters into agreement. The provisions of the EU financial 
regulation that apply to such situations focus on the protection of the EU’s financial 
interests and do not take sufficiently into account the right to a good administration of 
contractors, sub-contractors and third parties. Current EU law provides for a different 
regime accordingly when contractual relationships are at stake or when formally 
speaking a ‘decision’ has to be taken, thereby reducing the possibilities for a court 
review of agreements. Furthermore, if contracts and agreements do not specify that the 
EU courts are competent for litigation, issues relating to the management of contracts or 
agreements are to be submitted to national courts, from Member States or even third 
countries, depending on somewhat complicated rules. Furthermore, as is usually the 
case in contract law, a subcontractor has no standing to ask for judicial review of a 
negative decision of the contractor: that decision is based upon the relationship of the 
latter with a EU institution.  A series of problems have therefore also led to appeals to 
the European Ombudsman, who usually deals with them in trying to apply the principles 
and rules of good administration. With a well-drafted clause on its scope, an EU Law of 
Administrative Procedure would be applicable to all those situations where citizens etc. 
have a direct or indirect contact with EU administration; this would establish a set of 
minimum guarantees for contractors, sub-contractors and third parties. Depending on 
the drafting of the clause on the scope of an EU Law of Administrative Procedure, they 
could also rely on those rights to appeal to EU Courts if necessary.  
 
Participation rights are only dealt with in a rather limited way in present day EU law on 
administrative procedure. As recalled by Art. 41 (2) of the Charter, the right to good 
administrations includes: “(a) the right of every person to be heard, before any individual 
measure which would affect him or her adversely is taken; (b) the right of every person to have 
access to his or her file, while respecting the legitimate interests of confidentiality and of 
professional and business secrecy”.  
 
These rights are only applicable in cases where the EU institutions etc. have the power 
to take a decision that affects a specific citizen or economic operator etc. The scope of the 
provision does not include a very important part of the activities of the Commission and 
of a number of agencies, namely to adopt regulatory instruments. The provision does 
not appear to be applicable to procedures which are preparing Commission decisions, 
as is the case of the activity of many regulatory agencies. Furthermore there are 
important legal limitations resulting from the EU system of remedies, and which 
impede an appropriate development of participation rights in such procedures. Art. 263 
TFEU opens the possibility for an action in annulment for citizens etc. only against a 
decision of which they are an addressee, or against “a regulatory act which is of direct 
concern to them and does not entail implementing measures“, and if there are implementing 
measures only if those are “of direct and individual concern to them”. Without going into 
technicalities, Art. 263 may lead to the possibility of obtaining redress through an action 
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in annulment before the General Court having serious limitation when it comes to 
regulatory acts.   Participation rights in regulatory procedures are not a very common 
topic in the Laws of Administrative procedure of European countries, although there 
are some new developments in the field. On the other hand, the United States’ 
Administrative Procedure Act, 1946 has established a fairly widely-known procedure 
called “notice and comment” in order to provide for the participation of interested 
citizens, economic operators and NGOs in the preparation of regulatory instruments 
adopted by public authorities (agencies, in the US vocabulary). Interestingly, this system 
is to a certain extent comparable to the practices of public consultation developed by 
Commission under the labels ‘better regulation’ and ‘smart regulation’. A striking 
difference between the U.S. ‘notice and comment’ procedure and the EU public 
consultation scheme is that the former only applies to regulatory acts adopted by public 
administration, and not to legislation passed by Congress, whereas the EU consultation 
scheme is designed for legislative acts. No general system of consultation is provided 
for delegated and executive acts which the Commission is very often empowered to 
adopt on the basis of a legislative act. No provisions to this regard are included in 
Regulation 182/2011 on mechanisms for control of the Commission’s exercise of 
implementing powers, for a number of legally quite logical reasons.  
 
There are quite a number of procedural principles, rights and rules that may contribute 
to a better involvement of citizens in administrative procedures, as explained above for 
the infringement procedure. Indeed, also in procedures leading to a regulatory act, 
citizens etc. may have direct contact with EU institutions etc. The relevant principles, 
rights and rules also include the principle of transparency as well as rules on the 
initiation of administrative procedure, impartiality of administrative decisions, time 
limits, and duty to state reasons. With a well-drafted clause on its scope, a EU Law of 
Administrative Procedure would be applicable to all those situations where citizens etc. 
may have a direct contact with EU administration, even if the outcome is not expected  
to be an individual decision; this would establish a set of minimum guarantees while 
leaving to other instruments, whether they be subject-specific, sector-specific or general, 
the establishment of specific participation rights for citizens etc. 
 
2.1.4. Ensuring More Coherence across Bodies, Services and Agencies and 

Across Policy sectors  
 
There are good reasons for differences in the procedures applying in different sectors. In 
the field of competition or trade, for instance, the Commission has important powers 
that may lead to financial sanctions or decisions that have a major negative impact on an 
economic operator. Therefore the relevant procedure needs to incorporate a series of 
guarantees of due process in favour of the economic operators, as well as a number of 
principles and rules in order to protect so-called ‘diffuse interests’ – i.e. interests which 
are not identified with an economic operator or a group of them, but with the broader 
public, usually represented by NGOs, if any – and the general interest of the Union. 
There are however many cases where the differences between existing subject-specific 
or sector-specific regulations or practices are only due to the fact that the relevant 
documents have been set up at different moments and by different institutions, bodies, 
offices or agencies of the EU.  
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One very simple example may illustrate how an EU Law of Administrative Procedure 
could provide for more coherence, in order to avoid the disorientation that is due to be 
felt by citizens etc. who according to their own different activities, have to deal with 
different offices or agencies – or even with different institutions and bodies. The 
example of acknowledgement of receipt is probably one of the best in this respect.  
 
Whereas almost all Member States’ laws on administrative procedure include a 
provision according to which a public authority has the duty to deliver an 
acknowledgement of receipt for any request or any other form of formal communication 
it receives from a citizen, an economic operator or another legal person, no such duty is 
imposed in general terms by EU law.24 Art. 14 of the European Code on Acknowledgement 
of receipt and indication of the competent official, deals with this lacuna in the following way. 
Paragraph 1 establishes the principle that “Every letter or complaint to the Institution shall 
receive an acknowledgement of receipt within a period of two weeks, except if a substantive reply 
can be sent within that period”. Art. 14 (2) further gives indications about the content of 
the acknowledgement of receipt: “The reply or acknowledgement of receipt shall indicate the 
name and the telephone number of the official who is dealing with the matter, as well as the 
service to which he or she belongs”. Even though the duties thus imposed upon officials are 
not particularly heavy, Art. 14 (3) further foresees an exception in order to deal with 
abuses: “No acknowledgement of receipt and no reply need be sent in cases where letters or 
complaints are abusive because of their excessive number or because of their repetitive or 
pointless character”.  
 
It must be stressed that the Commission’s Code of good administrative behaviour does not 
contain any indication about an acknowledgment of receipt as such; the reason is that 
this Code indicates, in its section on ‘correspondence’ that “A reply to a letter addressed to 
the Commission shall be sent within fifteen working days from the date of receipt of the letter by 
the responsible Commission department. The reply should identify the person responsible for the 
matter and state how he or she may be contacted”. The problem regarding the absence of a 
particular indication on the acknowledgement of receipt is that it prompts officials to 
deal with a request when they start examining it on merit, whereas the function of an 
acknowledgement of receipt is different: i.e. it informs the citizen or economic operator 
that his/her communication has indeed been received, and what the following steps 
should be.  
 
Going beyond this general obligation of an acknowledgement of receipt, some subject-
specific or sector-specific practices or regulations give particular details on the content 
and effects of an the acknowledgement. So do Member States’ laws. Of particular 
interest is the content of Art. 13 of Directive 2006/123 of 12 December 2006 on services, 
about authorisation procedures. The system of acknowledgment of receipt established 
by Art. 13 (5) of the directive for Member States’ authorities is the following: “All 

                                                 
24   The situation with acknowledgements of receipt sharply contrasts with rules about the duty to 

give reasons, for which there is a treaty provision in the TFEU (Art. 296), which was already 
present in the Treaty establishing the European Economic Community of 1957, and even in the 
Treaty establishing European Coal and Steel Community of 1951, i.e. at a time where there 
were extremely few systems of State administrative law which incorporated such a duty. 
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applications for authorisation shall be acknowledged as quickly as possible. The acknowledgement 
must specify the following: (a) the period [within which the application shall be processed]; (b) 
the available means of redress; (c) where applicable, a statement that in the absence of a response 
within the period specified, the authorisation shall be deemed to have been granted”. 
Furthermore art 13 (6) establishes that “In the case of an incomplete application, the applicant 
shall be informed as quickly as possible of the need to supply any additional documentation, as 
well as of any possible effects on the period [within which the application shall be 
processed]”. Although there are on the whole far fewer procedures where the 
Commission and other EU institutions etc. give formal authorizations than in the case of 
Member States’ authorities, there are a number of situations where their action or 
inaction may have consequences that are comparable to those of procedures of 
authorizations in Member States. With such provisions on the acknowledgement of 
receipt an EU Law of Administrative Procedure would establish minimum standards that 
citizens and economic operators should be allowed to count upon when dealing with 
EU institutions etc. and it would put EU law on the same level of what is required by 
the Member States’ authorities. 
 
2.1.5 Providing a Common Template for New Policy Fields, Bodies, 

Services and Agencies 
 
As indicated in Chapter 1, there are EU offices and agencies who refer to the European 
Code of Good Administrative Behaviour, or refer to that Code as the code they have adopted 
for their own use. This is however not generalised. Although the European Parliament 
has clearly endorsed the European Code that had been prepared by the European 
Ombudsman, by formally ‘adopting’ it in September 2001, there is no common feeling 
amongst European institutions etc. that this is the general code that applies to all of 
them. Many of the specific institutions’ codes are presented and/or considered as a 
specific substitute to the European Code, rather than as a complement to a general code. 
Furthermore, as mentioned in Chapter 1, codes of good administrative behaviour are 
drafted mainly in view of their use by officials, whereas an EU Law on Administrative 
Procedure could and should be drafted mainly in view of clarifying the rights of 
citizens, economic operators, NGOs and other legal persons in their relationships with 
EU institutions etc.  
 
A regulation being a legislative act adopted by the Parliament and the Council upon 
proposal of the Commission, it is normally bound to be considered as a general 
instrument, whether the issue is binding or not; this is particularly true in the case of 
major political institutions such as the European Parliament, the Council and the 
Commission. Furthermore, and unlike the European Code, an EU Law of Administrative 
Procedure in the form of a regulation would contain a number of provisions referring to 
further specifications that are or may be given in subject specific or sector specific 
regulations or in the internal regulations of institutions, bodies, offices and agencies. An 
EU Law of Administrative Procedure would therefore become a template for further 
elaboration in new subject specific or sector specific regulations or new offices’ or 
agencies’ internal regulations. This would foster more homogeneity in the presentation 
and wording of principles, rights and rules of administrative procedure. 
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2.2. Potential effects of the binding character of an EU law on 
administrative procedure 

 
As already mentioned in section 2.1, an EU Law of Administrative Procedure has to be a 
‘regulation’ in the sense of Art. 288, second sentence, TFUE, which establishes that “It 
shall be binding in its entirety”. The binding character of a law, regulation directive or 
other type of instruments has a number of consequences.  
 
Although non-binding documents or practices may have some legal effects, because 
judges might draw some consequences from the fact that an authority has not complied 
with rules of behaviour announced as guides for its future behaviour, only binding 
instruments necessarily have the following characteristics.  
 
First, a binding text is mandatory for everybody – i.e. officials in charge of applying the 
law as well as citizens, economic operators, NGOs and other legal persons, and last but 
not least, courts – whereas a document of ‘soft law’, a ‘code of good behaviour’ a ‘code 
of ethics’ and the like may only be considered as having some kind of obligatory effect 
for the officials of the authority that established it. This is clearly illustrated by the 
European Code: even though the European Parliament has ‘adopted’ it, it is considered 
by many officials in the Commission, the Council and other EU bodies, offices and 
agencies as a document produced by the European Ombudsman, who has clearly no 
authority to create binding rules.  
 
Second, being mandatory for everybody, a binding instrument has the capacity not only 
to establish obligations for officials, but also to establish rights for citizens etc. It should 
be mentioned that a binding instrument also has the capacity to establish rights for 
officials and public authorities, which have to be complied with by other public 
authorities, hierarchies within the authorities, and by citizens etc..  
 
Third, a binding instrument may be the basis for a claim in court, unlike soft law. 
According to the principle of legal security, judges have the power and duty to apply 
binding instruments to a litigation that is submitted to them. A binding instrument 
must only be applied as far as it is relevant to a specific situation; however the general 
character of an EU Law of Administrative Procedure means that the rules contained in such 
a regulation would be automatically applicable to any situation involving interchange 
between citizens etc. and EU institutions etc. Only a deliberate provision providing for 
an exception would render the law inapplicable to a specific case. Vice-versa, subject 
specific or sector specific regulations are only binding for the cases which fall under 
their scope. Even though a court might draw inspiration from principles contained in 
one subject-specific or sector-specific regulation and apply a similar ‘general principle of 
law’ to another sector, there is no obligation for courts to do so. ‘General principles of 
law’ being expressed in court rulings, it is often difficult for specialised lawyers to 
predict to what extent they may be applicable to a given case; for other officials, for 
economic operators, NGOs and even more for citizens, it is hardly possible to make 
them aware of the existence of general principles of law, let alone of their content.  
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Fourth, not complying with a binding instrument may be the source of sanctions that a 
judge may decide. In the field of administrative action, there are two particularly 
important ways of sanctioning non-compliance. One is that a decision adopted by a 
public authority without complying with the law will be declared invalid by the court, 
and will therefore be deprived of legal consequences. This is an important guarantee for 
enforcement, because public authorities cannot accomplish their tasks if their acts are 
invalid. The second sanction is that if an illegal action has been made, the authority will 
be liable for the damages caused by its action (or inaction), and will have to repair the 
damages thus caused to a citizen etc. It is particularly important to understand that the 
efficacy of such sanctions lies far more in the fact that they act as a sword of Damocles 
than in their real use: EU institutions, bodies, offices and agencies have considerable 
political interest in wanting to avoid sanctions; in turn the desire to avoid sanctions is a 
stronger incentive for hierarchies to push their staff to take procedural rights seriously 
than the mere evocation of concepts  such as ‘service orientation’.  
 
Furthermore, taking into account the multicultural context of the European Union, it 
must be stressed that in many countries, the binding character of law gives a higher 
profile to any instrument of the kind discussed here, as opposed to codes of good 
behaviour or codes of ethics. As far as officials are concerned, the British Civil Service 
has a longstanding tradition of non-binding ‘codes’ of particular importance. Indeed for 
very specific constitutional reasons25 the British Civil Service very often applies non-
binding codes in cases where public administration applies binding regulations in most 
other EU Member States; the same tradition applies also to Ireland and to some extent to 
Malta and Cyprus. But in other EU Member States the culture considers a binding law 
as far more important than non-binding documents, especially as far as the action of 
public authorities is concerned. Such cultural traditions affect the attitude of EU officials 
who have no experience of the specific British tradition, who will give more weight to 
binding instruments than to non-binding codes; this is true also for the documents 
which officials use in their daily work: if they have to apply guidelines that are the 
concrete embodiment of binding rules, they will be considered far more seriously than 
guidelines which simply indicate what is common practice. The same cultural traditions 
also apply to economic operators, NGOs, other legal persons, and to a large extent to 
citizens who have grown up in a similar cultural context. 
 
The binding character of a regulation therefore provides a supplementary strength with 
respect to the existing European Code. A regulation establishing an EU Law of 
Administrative Procedure could have a series of positive consequences, which will be 
illustrated with a specific example, namely the duty to indicate remedies. 
 
The indication of remedies is extremely important for a number of reasons. First, one 
cannot expect ordinary citizens, NGOs and economic operators to know that EU law 
provides for remedies nor how those are shaped. Second, remedies against decisions – or 

                                                 
25  In a nutshell, the constitutional principle known as ‘Royal prerogative’ means that the 

executive is free to regulate the Civil Service without the necessity of a statute (a law adopted 
by Parliament); in turn this has led to a rather scarce use of binding regulations, contrary to 
what happens in European Continental countries or in the United States of America. 
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any kind of behaviour – by public authorities vary from one Member State to another as 
regards the existence and functioning of administrative appeals, judicial review, review 
of maladministration by an Ombudsman, etc.; there is therefore a risk of confusion in 
the public mind regarding both the availability and the nature of remedies for EU 
institutions etc., to which Member State’s law does not apply. Third, the availability of a 
remedy usually depends upon formal rules about the nature of the decision, activity or 
lack of action by a public authority, as well as deadlines for the introduction of a 
remedy. It often happens therefore that an ordinary citizen etc. becomes aware of the 
existence of a remedy when it is too late to make use of it. This is particularly true for 
court remedies, where there is no possibility to extend deadlines on request. Fourth, 
there are strict rules about the competence of Courts for remedies: as a rule, EU Courts 
are the only ones which have power to rule against EU institutions etc., whereas only 
Member States’ courts have that power for their own Member State’s public authorities. 
If a law suit is filed with an EU court instead of the competent Member State’s court – or 
vice versa – there is no mechanism available to transfer the case to the competent court. 
Worse, filing a case with a non-competent court does not interrupt the deadline for 
filing a case with the competent one: the deadline for filing a claim of annulment is two 
months after notification of the relevant decision at EU Court level, and there are similar 
deadlines at Member States’ levels. Missing a deadline will leave the citizens etc. 
without remedies to exercise. 
 
Art. 19 of the European Code, on Indication of possibilities of appeal establishes that: “1. A 
decision of the Institution which may adversely affect the rights or interests of a private person 
shall contain an indication of the appeal possibilities available for challenging the decision. It 
shall in particular indicate the nature of the remedies, the bodies before which they can be 
exercised, as well as the time-limits for exercising them. 2. Decisions shall in particular refer to 
the possibility of judicial proceedings and complaints to the Ombudsman under the conditions 
specified in, respectively, Articles 263 and 228 of the TFEU”. This is a minimum rule that 
might be further developed. For instance, Art. 19 does not indicate that there are also 
remedies for the absence of any decision, such as the court procedure for failure to act 
established by Art. 265 TFEU.26 Furthermore, some kind of indication about the fact that 
a remedy is available with the EU General Court or Civil Service Tribunal when the 
decision at stake is that of an EU institution should be complemented by the indication 
that remedies are available with the relevant Member State’s courts when the decision at 
stake is that of a Member State’s authority – as is most often the case with requests for 
infringement procedures. 
 

                                                 
26  “Should the European Parliament, the European Council, the Council, the Commission or the European 

Central Bank, in infringement of the Treaties, fail to act, the Member States and the other institutions of 
the Union may bring an action before the Court of Justice of the European Union to have the 
infringement established. This Article shall apply, under the same conditions, to bodies, offices and 
agencies of the Union which fail to act.- The action shall be admissible only if the institution, body, 
office or agency concerned has first been called upon to act. If, within two months of being so called 
upon, the institution, body, office or agency concerned has not defined its position, the action may be 
brought within a further period of two months.- Any natural or legal person may, under the conditions 
laid down in the preceding paragraphs, complain to the Court that an institution, body, office or agency 
of the Union has failed to address to that person any act other than a recommendation or an opinion”. 
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As indicated earlier, the European Ombudsman uses the European Code for his/her review 
of maladministration; the sanctions of the lack of observation of Art. 19 derive from Art. 
228 TFEU, and are therefore only effective if the office concerned cooperates with the 
Ombudsman. If there were a binding duty to indicate remedies, three more effective 
means of enforcement could derive from the relevant provision. First, the absence of 
indication of remedies might become a ground for annulling the relevant decision by 
EU Courts; this would probably depend upon the Court’s appreciation of the 
importance of the relevant rule of procedure with respect to the decision itself. Second, 
even if the Court decided not to annul the decision at stake, there could be room for a 
compensation for the damages inflicted on a citizen etc. due to the fact that he/she was 
not able to use a remedy in due time. Third – and this is probably one of the most useful 
consequences of a duty to indicate reasons – the absence of indications on remedies 
could have the consequence of the calculation deadlines being interrupted, and starting 
only once it were established that the citizen etc. was aware of the deadline: it would 
therefore be advisable to foresee such a means of enforcement in the text of the 
regulation establishing an EU Law of Administrative Procedure.27 
 
The above explanation for the duty to indicate remedies could easily be transposed to 
provisions fleshing out the principle of consistency and legitimate expectations, that of 
impartiality of administrative decisions, to rules on time limits in administrative 
procedures, on the form of administrative decisions and to the duty to state reasons, as 
well as to rules on the initiation of administrative procedures, on the right to be heard, 
on the right to have access to one’s file, and last but not least to rules on the efficiency 
and service and on impartiality.  
 
It must be acknowledged that a binding EU Law on Administrative Procedure would 
not automatically have only positive consequences. Experience with different Member 
States shows that such laws usually have an impact on resources, as more time needs to 
be devoted to the observation of procedural rules. Furthermore, the rights of one citizen 
etc. might be in contradiction with those of other citizens etc.: typically, applying rules 
and principles on procedure may slow down decision-making. This was one of the 
grounds for reforms in public management introduced under the motto ‘diminish red 
tape’, or ‘reduce bureaucracy’. In some Member States, such as Germany or Italy, this 
has also led to a reform of the law on administrative procedure, in order to accelerate 
decision-making. It must however be stressed that there have also been strong criticism 
in Member States against the number of those reforms, and that the most recent trends 
in public management reform – in a number of Member States, but also in the relevant 
sections of the OECD – have moved towards consolidating the rule of law and citizen’s 
rights.  
 

                                                 
27  We are leaving for specialists the discussion as to whether a regulation could in this way limit 

the provision of Art. 268 according to which “the proceedings […] shall be instituted within two 
months of the publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, 
of the day on which it came to the knowledge of the latter, as the case may be”. At the end of the day it 
would be for the ECJ to decide, but at any rate, a clear indication from the EU legislator would 
not remain without consequences. 
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Experience in State public administration demonstrates overall that it is not the binding 
character as such of a law of administrative procedure that generates negative 
consequences, but the wording of the relevant provisions, and the general approach to 
the implementation of such a law, i.e. attitudes of officials and of the public, as well as 
information given by the media. Where officials take a very strict approach to the 
wording of rights in a law on administrative procedure, rather than trying to 
understand the concept involved and apply them to the cases they have to deal with, 
they tend to discuss the exact scope of the relevant legal provisions and try to reduce it 
as much as possible; vice-versa if members of the public insist on rights for the sake of 
the rights themselves rather than in view of what they want to achieve, they also tend to 
discuss the exact scope of the relevant legal provisions and try to enlarge it as much as 
possible. Such attitudes lead to litigation and in the end to overloading the courts with 
issues of formal interpretation. Furthermore, habits in legal wording may lead to 
drafting texts that appear only understandable to experts. Where provisions on 
administrative procedure are well worded, and if the right organisational and training 
efforts are being undertaken, experience shows that at the end of the day a law on 
administrative procedure not only has positive consequences on the rights of citizens, 
economic operators and other legal persons, but also contributes to more efficient and 
more effective public management.  
 
One of the positive outcomes of a general law on administrative procedure is that it 
facilitates the smooth operating of staff mobility between different offices and 
authorities, as officials need not relearn operating routines almost from scratch, as 
happens when each office or authority has its own rules on administrative procedure. 
Needless to say, a general law of administrative procedure, if well worded, leaves the 
necessary space for adaptation in policy sectors or bodies where there is an objectively 
need for special procedures. 
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3. Potential effects of a general EU regulation on administrative 

procedure on Member States' administrations and legislation 
 

 
Key findings 

 
 At present, EU law has an influence on the administrative procedures in 

Member States only through a number of subject-specific or sector-specific 
directives or regulations that establish sector-specific procedures, and through 
the case law of the ECJ establishing the principles that limit the ‘procedural 
autonomy’ of Member States. A regulation establishing an EU Law on 
Administrative Procedure would also not change the state of the art in this 
respect. 

 
 Composite procedures may be defined as procedures in which a final decision 

of EU institutions etc. are based upon a preparatory activity undertaken by 
Member States’ authorities, or vice-versa; an EU Law on Administrative 
Procedure would not change the situation as regards the public authorities in 
Member States and the principle of subsidiarity would therefore be fully 
complied with. If well-worded, such an instrument might considerably improve 
the position of citizen’s etc. in composite procedures, as there would in any case 
be a number of minimal procedural guarantees to be applied by the EU 
institutions etc. in their part of the procedure. 

 
 A spill-over effect in the field of administrative procedure has been experienced 

since the adoption of the European Code of Good Administrative Behaviour, which 
has become a model for some non-binding codes and even sometimes part of 
new laws and regulations on administrative procedure, in Member States, 
candidate States and beyond. The same might happen with an EU Law on 
Administrative Procedure, and this would highlight the positive role that the 
EU plays in developing the rights of citizens, economic operators, NGOs and 
other legal persons.   

 
3.1. The absence of direct consequences of an EU law on 

administrative procedure on Member States' law and procedures 
 
The Working Group on EU Administrative Law of the European Parliament’s Committee 
on Legal Affairs clearly considers that Art. 298 TFEU can only constitute the basis for a 
regulation that would be only applicable to EU institutions, bodies, offices and agencies, 
and not to Member State’s authorities. This view is shared by a majority of the relevant 
academic writings, and most specialists consider that any endeavour to proceed to an 
approximation of the provisions laid down by law, regulation or administrative action 
for administrative procedure would first need an amendment to the EU Treaties.  
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Practitioners and academics are accustomed to make a distinction between ‘direct 
administration’ on the one hand and ‘indirect administration’ on the other hand.   
 

 ‘Direct administration’ may be defined as the execution of EU law and policies 
by the institutions, bodies, offices and agencies. Typical cases of ‘direct 
administration’ are, for instance, the adoption of antidumping measures in the 
field of trade with countries that are not EU members; or the application of 
competition rules and rules on state aids to economic operators in the Member 
States by the Commission; or the implementation of the EU framework 
programmes for research and technological development, where the 
Commission gives contracts, subsidies and grants to researchers, university 
departments, laboratories etc.  

 
   ‘Indirect administration’, may be defined as the execution of EU law and 

policies by public authorities of the Member States: this is the case for ensuring 
free movement of persons, for the development and management of the internal 
market etc.  

 
  When policies are implemented by Member States’ authorities there is 

nevertheless an important activity of the Commission which in any case has to 
oversee the correct application of EU law by Member States; furthermore there 
are important policy sectors, such as telecommunications, energy, regional 
policy or to a great extent the common agricultural policy, where both EU 
institutions, bodies, offices and agencies have important administrative 
functions. That is why it has also become standard practice to speak of ‘shared 
administration’, or ‘co-administration’ in many policy sectors. What is 
important to understand is that in situations of ‘direct administration’ only EU 
law is applicable, and only the EU courts and the European Ombudsman or the 
EDPS may review its application on the basis of the relevant Regulations on 
access to documents and on data protection, and of the European Code. In 
situations of ‘indirect administration’, ‘shared administration’ or ‘co-
administration’ both the Member States’ law relevant to the organisation and 
functioning of public authorities and the EU law of the relevant policy field are 
applicable; the European Ombudsman or the EDPS have no power to review the 
operation of Member States’ authorities – this is a power of the relevant 
Member States’ Ombudsmen or Data Protection Supervisors, on the basis on the 
relevant national law as well as of Directive 95/46 on data protection. Both 
Member States’ courts and EU courts may review the operation of Member 
States’ authorities, with a specific coordination mechanism between them, i.e. 
the referral for preliminary ruling from a Member State’s court to the ECJ in 
order to ask for the correct interpretation of EU law or the validity of an EU 
directive, regulation or decision. 

 
At present, EU law has an influence on the administrative procedures in Member States 
in only two respects.  
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First, a number of subject-specific or sector-specific directives or regulations establish 
sector-specific procedures. This is the case for instance in the field of consumer 
protection, with rules about traceability of food, or in the field of telecommunications, 
with principles and rules about the way independent regulators influence pricing and 
so forth. Another example with a broader scope has already been mentioned in the 
present Assessment Note, i.e. Directive 2006/123 of 12 December 2006 on services in the 
internal market. A regulation establishing an EU Law on Administrative Procedure 
would not change the state of the art in this respect; there would be neither more, nor 
fewer special subject-specific or sector-specific administrative procedures due to the 
existence of such an EU Law.  
 
Second, the European Court of Justice has established a set of minimum principles that 
impact upon administrative procedures in Member States whenever those procedures 
may have as a result impeding free movement of persons, goods, services and capitals, 
and more broadly impeding the good application of EU law, i.e. as stated by the Court 
in its Judgement of 15 October 1987 Heylens Case 222/86 that the decisions of Member 
States’ authorities that may affect effective application of EU law have “to be made the 
subject of judicial proceedings in which its legality under [EU] law can be reviewed, and 
for the person concerned to ascertain the reasons for the decision”.  
 
The Court has also established the principles limiting the ‘procedural autonomy’ of 
Member States, i.e., for example, their freedom to establish administrative as well as 
judicial procedures when the application of EU law is at stake. The relevant case law of 
the Court, which started with a Judgment of the Court of 16 December 1976 Rewe-
Zentralfinanz Case 33-76 establishes two principles: first, the principle of equivalence, 
according to which Member States if a given procedure is available for purely internal 
matters, the procedure be available for matters where the application of EU law is at 
stake must not lead to less favourable results, and second, the principle of effectiveness, 
according to which the procedures made available in Member State’s law for the 
application of EU Law must not be deprived of effectiveness. These principles have 
indeed led to some adjustments in the judicial procedures systems of Member States for 
reviewing decisions where the application of EU law is at stake, and also sometimes in 
their systems of administrative procedure. As the principle of procedural autonomy is 
in n no way based upon a comparison between the administrative procedure applicable 
in a Member State applicable to EU institutions, bodies, offices and agencies, a 
regulation establishing an EU Law on Administrative Procedure would also not change 
the state of the art in this respect.  
 
A regulation establishing an EU Law on Administrative Procedure on the basis of Art. 
298 TFEU would have the same scope as Regulation 1/58 on official and working 
languages or Regulation 45/2001 on data protection, which have no impact on Member 
States’ authorities, unlike Directive 95/46 on data protection or the regulation that 
might replace it in the future, which will in any case remain different from the 
regulation applying to EU institutions etc.  
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The only mentions of Member States’ authorities that might appear in a regulation 
based upon Art. 298 TFEU would be provisions for dealing with ‘composite 
procedures’. 
 

3.2. Impact on composite procedures 
 
Composite procedures may be defined as procedures in which a final decision of EU 
institutions etc. are based upon a preparatory activity undertaken by Member States’ 
authorities, or vice-versa.  
 
Many of these composite procedures are the result of subject specific or sector specific 
directives or regulations, which define in more or less detail the exact roles and rules to 
be applied by EU institutions and Member State’s authorities. This is the case, amongst 
many others, in the fields of food safety, of the admission on the market of new 
chemicals or telecommunications.  
 
A regulation establishing an EU Law on Administrative Procedure on the basis of Art. 
298 TFEU would not change the situation regarding the public authorities in Member 
States, who would still be bound only by the relevant subject-specific or sector-specific 
directives and regulations and by the boundaries set up by the ECJ’s case law on 
‘procedural autonomy’. The principle of subsidiarity would therefore be fully complied 
with.  
 
An EU Law on Administrative Procedure, if well worded, might improve considerably 
the position of citizen’s etc. in composite procedures, as there would in any case be a 
number of minimal procedural guarantees to be applied by the EU institutions etc. in 
their part of the procedure. The correct application of these guarantees by EU 
institutions etc. could be reviewed by the EU Courts, the European Ombudsman and 
EDPS.. Furthermore, in reviewing the activity of their authorities in the procedure, 
Member States’ courts might refer to the ECJ in order to know whether the procedural 
guarantees had previously been complied with by EU institutions etc. Such a referral 
might lead to a Member State’s court eventually deciding to annul a decision of a 
Member State’s public authority that it has to control due to the fact that the decision 
was the outcome of a procedure where the ECJ has ruled that EU institutions etc. have 
not correctly applied the EU Law on Administrative Procedure.  
 
It would be useful if a regulation establishing an EU Law on Administrative Procedure 
on the basis of Art. 298 TFEU contained specific provisions about composite procedures. 
It may be recalled that Regulation 1049/2001 on access to documents contains a specific 
provision for documents which are being asked from EU institutions etc. i.e. Art. 5 on 
‘Documents in the Member States’, according to which “Where a Member State receives a 
request for a document in its possession, originating from an institution, unless it is clear that 
the document shall or shall not be disclosed, the Member State shall consult with the institution 
concerned in order to take a decision that does not jeopardise the attainment of the objectives of 
this Regulation. The Member State may instead refer the request to the institution”. True, there 
have been a number of criticisms of that provision, due to its wording, but at any rate it 
demonstrates that it is possible to comply with the consequences of the principle of 
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conferral and the principle of subsidiarity, which regulate the distribution and use of 
competences between the EU and Member States, and which are solemnly recalled by 
arts. 4 and 5 TEU. 
 

3.3. Spill-over effect 
 
In order to examine all the possible Consequences of an EU Law on Administrative 
Procedure on Member State’s Law and Procedures it is important to say a few words 
about the possible spill-over effect of such a regulation.  
 
The literature on the EU uses the concept of ‘spill-over effect’ (defined in some 
dictionaries as “A side effect arising from or as if from an unpredicted source”)28 – as do 
practitioners to a large extent– in order to describe the approximation of laws and 
practices resulting from changes which EU Member States adopt on a voluntary basis, 
in order to improve their legislation and practices and to facilitate communication and 
free movement between the public authorities as well as citizens etc. of the Member 
States. 
 
This spill-over effect in the field of administrative procedure has been experienced since 
the adoption of the European Code of Good Administrative Behaviour, which has become a 
model for some non-binding codes and even sometimes parts of new laws and 
regulations on administrative procedure, in Member States, candidate States and beyond. 
This spill over has been facilitated by the setting up and operation of the European Network 
of Ombudsmen.29 
 
At first an EU Law on Administrative Procedure would mainly serve to upgrade the 
relevant EU law to the level attained in the Member States which have the best laws on 
administrative procedure. The mere fact of adopting such an EU Law could soon have a 
positive effect also in Member States where the discussion about the need and 
usefulness of such a law is still ongoing. For instance, in France, the Commission 
supérieure de codification, after having renounced trying to establish a Code of public 
administration, decided in June 2012 to resume work on the feasibility of a codification 
of administrative procedure; indeed there are contradictory views about such a law, 
which some consider as unnecessary since the corresponding rights are already 
guaranteed by the case-law of administrative courts and that case law is more suitable 
for innovation than a written statute, whereas others argue that legal certainty would 
only be fully guaranteed by a statute establishing a law on administrative procedure. 
Later, this EU Law, if well-worded, and with the help of positive developments in the 
ECJ’s case law, might have positive spill-over effects in all EU Member States, in 
fostering relevant amendments to existing legislation, and the adoption of new 
legislation.  

                                                 
28 The American Heritage Dictionary of the English Language, Fourth Edition, 2009, cited on 

http://www.thefreedictionary.com/spillover, consulted on 10/07/2012. 

29 See http://www.ombudsman.europa.eu/resources/statement.faces last consulted on 
10/07/2012. 
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This is not an unknown phenomenon: to quote only one example, it may be recalled that 
the Treaty establishing the European Coal and Steel Community, signed in Paris on 18 
April 1951, contained a provision making it mandatory for the High Authority (the 
predecessor of the European Commission) to give reasons for the decisions it adopted if 
those could negatively impact upon an economic operator. At that time, while it was a 
common rule that Courts should spell out the grounds or reasons for their rulings, there 
was no similar rule in the Member States for decisions of public administration. Thirty 
years later, most EC Member States had adopted some rules or principles about giving 
grounds for administrative decisions. When the European Court of Justice ruled on the 
Heylens Case 222/86 in 1987, it had become obvious that such rules were necessary not 
only in the framework of the internal market, but also for purely internal matters dealt 
with by the authorities of the Member States.  
 
Positive spill-over effects of EU legislation have the advantage that they may highlight 
the positive role that the EU plays in developing the rights of citizens, economic 
operators, NGOs and other legal persons. This has to be borne in mind when choosing 
the wording of an EU Law on Public Administration. If precise enough but also written 
in a commonly accessible language, there are good chances that such an EU regulation 
may develop positive spill-over effects for the benefit of all Member States. 
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