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Abstract 
The enactment of a general law is considered to bring about substantial 
benefits, for both EU citizens and EU administration. Expected efficiency 
gains deriving from the adoption of a general law on administrative 
procedure are multiple and include enhanced legal security, enhanced legal 
and policy consistency, enhanced compatibility between Member State and 
EU law, a reduced burden on administrators, lawyers and judges, and a 
contribution to legal research / best practice exchange. Based on Member 
States' experience in public administration, the study identifies overwhelming 
evidence of the benefits of general law on administrative procedure, making a 
strong case for the adoption of a similar instrument at the level of the EU 
institutions.  
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Executive summary 
 

Objectives, scope and method 
 
This study assesses ‘the potential effects, in terms of efficiency gains (better service, ideally at a 
lower cost) on the EU administration of the introduction of a general Law of Administrative 
Procedure for the EU, based on Article 298 TFEU, and limited to the direct administration of the 
Union’. Following the approach set out in the EP’s Report ‘on a Law of Administrative 
Procedure of the European Union’,1 the concept of general law on administrative procedure 
is understood as the law governing the relations between the EU administration and the 
EU citizens and setting the standards to be followed in all EU sector-specific legislation: 
‘the sun around which all specific laws circle like planets’.2 
 

Grounded in the conceptual framework of 'New Administrative Science',3 i.e. 'a broader 
frame of reference that includes the changes in reality that Administrative Law and its application 
intend to bring about', the assessment intends to add value to existing research by adopting 
a pragmatic approach, i.e. the elaboration of a comprehensive ‘catalogue’ of potential 
effects of the introduction of a general law on administrative procedure at the EU level, 
and related illustration via a series of case studies. 
 

The study was developed on the basis of desk research and survey work. 
 Desk research comprised a review of concrete Member State experiences with 

implementing codified general laws on administrative procedure (focus on the 
effectiveness of the general laws).  Wherever possible, the benefits of general law on 
administrative procedure are substantiated with qualitative and quantitative 
evidence. Whilst qualitative evidence is abundant (20 out of 27 Member States operate 
a general law on administrative procedure), it is worth emphasising a series of 
methodological caveats concerning quantification: Many of the benefits are of an 
immaterial nature (e.g. enhanced reputation of the EU administration), there is 
limited data for solid quantification (e.g. number of European Commission 
proceedings in court related to general law on administrative procedure), causality is 
difficult to establish (to which extent are benefits directly caused by general law on 
administrative procedure), and there is no basis for predicting developments in the 
future (reduced volume of litigation in the future as a consequence of general law on 
administrative procedure at the EU level). 

 Moreover, we conducted a validation exercise, in the form of a survey addressed to 
academic experts and Ombudsman institutions in the Member States. This confirmed 
strong support for enacting a general law on administrative procedure at the level of 
the EU institutions, bodies, offices and agencies: 80% of survey respondents agree that 

                                                 
1 European Parliament, Committee on Legal Affairs, Report with recommendations to the 
Commission on a Law of Administrative Procedure of the European Union, 12 November 2012 
2 ‘die Sonne, um welche die verfahrensrechtlichen Spezialgesetze wie Planeten kreisen’ Dieter Kallerhoff, 
Praxisforum ‘Verwaltungsverfahren aus Sicht der Wirtschaft, der Kommunen und der 
Drittinteressen’, in Martin Burgi / Klaus Schönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010, page 108. 
3 The German term is ‘Neue Verwaltungsrechtswissenschaft’, a term coined by Andreas Voßkuhle 
in 2006. See Andreas Voßkuhle, Neue Verwaltungsrechtswissenschaft, in Wolfgang Hoffmann-
Riem/Eberhard Schmidt-Aßmann/A. Voßkuhle, Grundlagen des Verwaltungsrechts, Band I, 2006 
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such a general law would bring about benefits similar to those experienced in the 
Member States. 

 

This study was conducted between July and November 2012. 
 

Catalogue of potential benefits 
 

Turning to the main findings under the ‘catalogue’ of potential effects, the study 
identifies overwhelming evidence of the benefits of general law on administrative 
procedure, making a strong case for the adoption of a similar instrument at the level of 
the EU institutions. 
 

The discussion of the potential effects of a general law on administrative procedure at the 
EU level is organised in five main categories of benefits: enhanced legal security, 
enhanced legal and policy consistency, enhanced compatibility between Member State 
and EU law, a reduced burden on administrators, lawyers and judges, and a 
contribution to legal research / best practice exchange. 
 

Enhanced legal security 
 A general law on administrative procedure at the EU level would enhance the 

protection of individual rights of both natural and legal persons dealing directly with 
the EU administration as these rights would be set out in one piece of legislation, with 
sector-specific law providing for more far-reaching protection if required. 

 A general law would also enhance legality by reducing the need for interpretation by the 
courts, i.e. general law would be 'made' by the legislator and not the European courts. 

 A general law can also be expected to contribute to de-regulation. A codified general 
law on administrative procedure would make EU legislation clearer and more 
effective in terms of its application. This implies a series of efficiency gains as clearer 
legislation would require less effort on behalf of the EU administration in terms of 
applying administrative law. Moreover, there are efficiency gains in terms of the 
reduced need for different EU institutions, bodies, offices and agencies elaborating 
separate pieces of general law on administrative procedure. Instead, the different 
actors could simply refer to the general law. 

 A general law on administrative procedure at the EU level can also be expected to 
derive in substantial benefits in terms of the enhanced competitiveness of the EU at 
the global level. 

 Finally, the introduction of a general law on administrative procedure at the EU level 
might motivate the Member States that have not yet adopted such a law to follow the 
EU example, i.e. there is a potential for the EU to contribute to enhancing legal 
security in the concerned Member States.  

 

Enhanced legal and policy consistency 
 Concerning 'enhanced legal and policy consistency' we also consider that a general 

law on administrative procedure covering the EU administration would help the EC 
to optimise the steering of EU policy and related legislative activity. Member State 
experience suggests that the presence of relevant provisions in a codified general law 
on administrative procedure strengthens the coordinating function of the concerned 
actors, thus contributing to harmonisation and helping to promote innovations. 
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Enhanced compatibility between EU and Member State law 
 With regard to the 'enhanced compatibility between EU and Member State law' a 

general law on administrative procedure at the EU level can be expected to result in 
efficiency and effectiveness benefits. More compatible legislation contributes to 
efficiency as the application of EU legislation is facilitated. Moreover, there are 
effectiveness benefits in terms of the enhanced application of EU law allowing for the 
achievement of related policy objectives. 

 An EU administrative law would also be in line with the recent OECD 
recommendations on regulatory policy and governance. 

 

Reduced burden - administrators, lawyers and judges 
 A general administrative law would free administrators and legal services from the 

requirement to elaborate and apply separate general provisions on administrative law 
for every EU institution, body, office or agency.  

 Beyond this, EU administrators, lawyers and judges would benefit from a general law 
on administrative procedure as they would no longer have to familiarise themselves 
with the different general provisions on administrative procedure included in the 
wide range of sector-specific legislation.  

 Moreover, a general law on administrative procedure can be expected to reduce the 
volume of litigation in front of the ECJ and thus reduce the need for the EC 
administration to dedicate time and resources to the preparation for and follow-up on 
litigation.  

 A general law on administrative procedure at the EU level also implies a reduced 
burden on the ECJ judges. 

 Concerning the growing number of different EU bodies, offices and agencies there is 
also substantial potential for resource efficiencies. Indeed, there are resource 
efficiencies at the set-up stage (e.g. when a new Agency is established) as new bodies, 
offices and agencies can use the general law of administration as a basis and do not 
need to 'start from scratch' when preparing administrative procedures concerning 
their organisation’s interaction with the public. Moreover, there are resource 
efficiencies during operation as application of rules can benefit from best practice 
generated under the same set of rules by more established bodies, offices and 
agencies. 

 

Contribution to legal research, best practice exchange 
 We consider that there is a substantial potential for resource efficiencies in terms of a 

possible exchange of best practice experiences between different EU institutions, 
bodies, offices and agencies applying the same general law. Consolidated general law 
would also contribute to related legal research. 

 

Case studies 
 
Five case studies aim to illustrate the potential benefits of a general law on administrative 
procedure at the level of the EU institutions by highlighting current deficiencies at the 
level of the EU administration and drawing on Member State experience in the concerned 
areas of general law. The case studies comprise: 
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Coordinating general law on administrative procedure in Germany 
 Research on the coordination of the development of general law on administrative 

procedure between the federal and the regional level in Germany point to efficient 
and effective approaches to ensuring uniformity between the two levels. 

 
Timeliness of administrative action in The Netherlands 
 European Ombudsman data points to substantial deficiencies with regard to the 

timeliness of administrative procedure at the level of the EU administration. The 
presence of relevant provisions on the timeliness of administrative procedure in The 
Netherlands’ general law on administrative procedure has contributed to compliance 
with time limits. 

 
Electronic communication in a selection of Member States and Iceland (The Netherlands, Sweden, 
Germany, Spain and Iceland)  
 There are substantial shortcomings with eGovernment at the level of the EU 

administration (most notably in the EC). Member State experience shows that the 
inclusion of relevant provisions in the general law on administrative procedure 
contributes to a more efficient and effective development of eGovernment. 

 
Data protection in the UK 
 Data protection at the level of the EU administration is characterised by a ‘piecemeal’ 

approach. The UK example shows a more consistent and unified approach. Note, 
however, that this is achieved via sector-specific legislation as the UK does not 
operate a general law on administrative procedure.  

 
Access to documents and conflicts of interests / impartiality in a selection of Member States (The 
Netherlands, Sweden, Germany, Spain) 
 Access to documents and impartiality regimes at the level of the EU administration 

are again characterised by a ‘piecemeal’ approach. Access to documents is under 
reform with uncertain outcomes, and impartiality requirements lack a consistent 
regulatory framework. Member State experiences point to more consistent approaches 
via the coverage of these issues under general law on administrative procedure. 

 
Desirability and feasibility of a general law on administrative procedure at the 
level of the EU institutions 
 

The following figure provides a summary of a scoring exercise of the desirability and 
feasibility of the proposed enactment of a general law on administrative procedure at the 
level of the EU institutions. The result coincides with the survey findings: the enactment 
of a general law is considered to bring about substantial benefits, for both EU citizens and 
EU administration, and the initiative is considered feasible. Concerning feasibility, one 
final comment: when developing a general law for the EU administration it is worth 
bearing in mind that this initiative will imply an important effort in terms of legal 
drafting. Indeed, the establishment of an effective general law has been a time consuming 
process in several Member States, often measured in decades rather than years of 
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legislative drafting (e.g. some 12 years in The Netherlands, 27 years in Sweden, 24 years 
in Denmark, 16 years in Germany).4 
 
Figure 1 - Summary of scoring exercise on the desirability and feasibility of a general law on 
administrative procedure at the level of the EU institutions 

 
                                                 
4 Contributions to the International Academy of Comparative Law, Codification-Congress, 24-26 
May 2012, National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx 
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Further to this executive summary and an introduction (Section 1), this report comprises 
three sections: Section 2 presents a ‘catalogue’ of the potential effects that can be expected 
to derive from enacting a general law on administrative procedure at the EU level; and 
Section 3 provides an in-depth illustration of a selection of the effects in the form of 
Member State case studies; and finally, Section 4 presents the outcomes of a scoring 
exercise on the desirability and feasibility of a general law on administrative procedure at 
the level of the EU institutions. 



 

1 Introduction 
 

The introduction presents the assessment’s objectives (Section 1.1), introduces the content 
and structure of this report (Section 1.2), and briefly notes a series of methodological 
considerations (Section 1.3). 
 

1.1 Objectives 
 

In the words of the technical specifications for this assessment, ‘The purpose of the 
assessment will be to assess the potential effects, in terms of efficiency gains (better service, ideally 
at a lower cost) on the EU administration of the introduction of a general Law of Administrative 
Procedure for the EU, based on Article 298 TFEU, and limited to the direct administration of the 
Union’. 
 
The assessment is conducted in the framework of discussions surrounding the Treaty of 
Lisbon’s mandate to ensure ‘open, efficient and independent administration’ (Article 298, 
Treaty on the Functioning of the European Union) and the Charter of Fundamental 
Rights‘ provisions on the right to good administration (Article 41). Moreover the 
assessment considers the existing work carried out by the Working Group on 
Administrative Procedure, established by the European Parliament’s (EP) Legal Affairs 
Committee, with the involvement of the Committees on Constitutional Affairs and 
Budget. 
 
The assessment intends to add value to the existing work by adopting a pragmatic 
approach, i.e. the elaboration of a comprehensive ‘catalogue’ of potential effects and 
related illustration. Indeed, most of the existing EP briefing notes and studies have 
adopted a more theoretical approach in justifying the requirement for a general law on 
administrative procedure, with only limited references to the actual performance of the 
general laws in the Member States.5 
 
Fehling explains the conceptual framework for our focus on effectiveness. This focus is in 
line with 'New Administrative Science'.6 This 'advocates a broader frame of reference that 
includes the changes in reality that Administrative Law and its application intend to bring about'. 
In Germany this is considered as the 'guiding function' of general administrative law, 
stepping beyond purely legal considerations and including political, sociological and 
economic aspects.7 
 

                                                 
5 Following the kick-off meeting with the EP, the EP facilitated references for 23 briefing notes / 
studies prepared during 2010-2012. 
6 The German term is ‘Neue Verwaltungsrechtswissenschaft’, a term coined by Andreas Voßkuhle 
in 2006. See Andreas Voßkuhle, Neue Verwaltungsrechtswissenschaft, in Wolfgang Hoffmann-
Riem/Eberhard Schmidt-Aßmann/A. Voßkuhle, Grundlagen des Verwaltungsrechts, Band I, 2006 
7 The German term is ‘Steuerungsperspektive’ or ‘Steuerungsfunktion’, Michael Fehling, 
Comparative Administrative Law and Administrative Procedure, Annual Report - 2011 - Germany, 
in IUS Publicum Network Review, October 2011, page 5 
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A word on the definition of ‘general law on administrative procedure’. In this study we 
use the term ‘general law on administrative procedure’ of ‘general law’, referring to a law 
governing the relations between the EU administration and the EU citizens and setting 
the standards to be followed in all EU sector-specific legislation: ‘the sun around which all 
specific laws circle like planets’.8 This is in line with the definition set out in the EP’s Report 
‘on a Law of Administrative Procedure of the European Union’:9 
 

‘The objective of the regulation should be to guarantee the right to good administration by means 
of an open, efficient and independent administration based on a European Law of Administrative 
Procedure. 
 

The regulation should apply to the Union's institutions, bodies, offices and agencies ("the Union's 
administration") in their relations with the public. Its scope should therefore be limited to direct 
administration. 
 

It should codify the fundamental principles of good administration and should regulate the 
procedure to be followed by the Union's administration when handling individual cases to which a 
natural or legal person is a party, and other situations where an individual has direct or personal 
contact with the Union's administration.’ 
 

Finally, it is worth noting that the study mainly looks at administrative procedures used 
for what might be called ‘single case decision-making’ (mainly unilateral acts of 
administrations towards individuals, and not negotiated means of action e.g. in the form 
of agreements and contracts). The study does not cover administrative rule-making or 
planning decisions. This clarifications is related to the variety of general laws on 
administrative procedure in the different Member States, e.g. the German code addresses 
predominantly single case decision making but also has some minor (hidden) provisions 
on administrative agreements and planning acts. The Czech code, on the other hand, also 
addresses rule making. 

1.2 Content and structure 
 

This final report presents research outcomes as on 11 December 2012.  
 

The EP notified the contract award for this study on 16 July 2012; the kick-off meeting 
was conducted on 19 July 2012; a progress note was presented on 3 September 2012 and 
discussed with the EP on 5 September 2012; an interim report was submitted on 24 
September 2012; and a draft final report was submitted on 17 November 2012. The 
interim report and this final version were subject to external quality control by Prof. 
Jacques Ziller (Faculty of Political Sciences, University of Pavia) and Prof. Herwig 
Hofmann (Faculty of Law, University of Luxembourg). 

                                                 
8 ‘die Sonne, um welche die verfahrensrechtlichen Spezialgesetze wie Planeten kreisen’ Dieter Kallerhoff, 
Praxisforum ‘Verwaltungsverfahren aus Sicht der Wirtschaft, der Kommunen und der 
Drittinteressen’, in Martin Burgi / Klaus Schönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010, page 108. The quote is from Kahl, Das Verwaltungsverfahrensgesetz 
zwischen Kodifikationsidee und Sonderrechtsentwicklungen, in Hoffmann-Riem/Schmidt-
Aßmann, page 67 
9 European Parliament, Committee on Legal Affairs, Report with recommendations to the 
Commission on a Law of Administrative Procedure of the European Union, 12 November 2012 
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Further to the introduction (Section 1), this report comprises three sections: Section 2 
presents a ‘catalogue’ of the potential effects that can be expected to derive from enacting 
a general law on administrative procedure at the EU level; Section 3 provides an in-depth 
illustration of a selection of the effects in the form of Member State case studies; and 
finally, Section 4 presents the outcomes of a scoring exercise on the desirability and 
feasibility of a general law on administrative procedure at the level of the EU institutions. 
 

1.3 Methodological considerations 
 

This section notes a series of methodological considerations in relation to the catalogue of 
potential effects (1.3.1) and the case studies (1.3.2). 
 

1.3.1 Catalogue of potential effects 
 

The elaboration of the catalogue of potential effects is based on a combination of desk 
research and survey work. 
 

Desk research: The catalogue of potential effects draws on a review of concrete Member 
State experiences with implementing codified general laws on administrative procedure 
(focus on the effectiveness of the general laws).  Desk research focuses on a review of 
recent academic literature on the effects of general laws on administrative procedure in 
the Member States. 
 

Survey work: Moreover, the contractor has conducted a validation exercise, in the form 
of a survey addressed to academic experts and Ombudsman institutions in the Member 
States. Academic experts are from university faculties for law, administrative and 
political sciences with a specific research interest in codified general laws on 
administrative procedure. Ombudsman institutions cover the national and regional 
levels. The survey asked for a confirmation of the extent of ‘materialisation’ of the 
different effects in the Member States, and also reviewed support for the enacting of a 
general law on administrative procedure at the level of the EU institutions.10 In the 
words of the external quality control: ‘Instead of attempting the impossible – quantifying the 
benefits as such - you quantify the amount of answers to a survey whether positive benefits might 
be expected’.11 The survey was launched on 11 September, with a first deadline for 
responding by 20 September 2012 and two reminders with deadlines for 20 and 28 
September. The survey was addressed to a total of 185 institutions, comprising 119 
Universities (faculties for law, public administration sciences and political sciences) and 
66 Ombudsman institutions (national and regional) in all Member States. With about 37% 
(68 responses), the rate of response is considered highly satisfactory.12 The following 
figure shows the survey respondents by category. 

                                                 
10 The survey work built on the experience of the recent International Academy of Comparative 
Law, Codification-Congress (24-26 May 2012, National Reports Codification of Administrative 
Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx), involving a survey on the history and 
content of general law on administrative procedures in different countries including a series of 
Member States. Our survey adds to this by focussing more on the actual experience with general 
law on administrative procedure (effectiveness). 
11 Herwig Hofmann, Faculty of Law, University of Luxembourg, external quality control of the 
draft final report, 7 December 2012 
12 Survey responses cover the following Member States: AT, BE, BG, CY, DE, DK, EE, ES, FI, FR, GR, 
HU, IT, LV, NL, PL, PT, RO, SE, SI, SK, UK. In addition, responses were received from CH and NO. 
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Figure 2 - Survey respondents (number of respondents per category) 

ombudsman (national)
ombudsman (regional)

university (law)
university (administration)

university (polit ics)
other 4

2
4

24
14
14

 
 

disagree
2%

don’t know
18%

agree
53%

strongly agree
27%

Section 2 provides detailed survey feedback concerning the different types of efficiency / 
effectiveness benefits deriving from a general law on administrative procedure. 
However, at this stage it is worth showing the overall support among academics and 
Ombudsman institutions with regard to enacting a general law on administrative 
procedure at the level of the EU institutions, bodies, offices and agencies. Indeed, the 
figure below shows that 80% of survey respondents agree that such a general law would 
bring about benefits similar to those experienced in the Member States. However, there 
are also diverging opinions, noting that the missing codification at the EU level is related 
to doubts over EU competencies in the area of administrative law and the lack of uniform 
practice in the EU Member States. 13 
 
Figure 3 - We consider that a general law on 
administrative procedure at the level of the EU 
institutions would bring about benefits similar to 
those experienced in the Member States (response, 
percent). 
 
 
 
1.3.2 Case studies 
 

This section notes a series of methodological considerations with regard to the case 
studies. 
 

Expected results: The case studies aim to provide a concrete illustration of a selection of 
different benefits that have derived from the enactment of codified general laws on 
administrative procedure in the Member States. The positive Member State experiences 
intend to serve as inspiration to the EP and the European Commission (EC).  
 

Quantification: Moreover, the case studies intend to provide first quantitative evidence 
for the benefits of a general law on administrative procedure. Our desk research confirms 
that whilst there is a wealth of experience in the Member States demonstrating the 
effectiveness of general law on administrative procedure, these benefits are presented in 
qualitative terms with no reference to quantitative benefits (e.g. budget savings, reduced 
volume of litigation etc.). Indeed, whilst some of the literature refers to quantitative 

                                                 
13 ‘Das Fehlen einer Kodifikation liegt bekanntlich an der fehlenden Kompetenz der EU und an der 
Divergenz der zahlreichen Verwaltungsrechtsordnungen in Europa’ Martin Burgi, Gesetzgebung 
im Verwaltungsverfahrensrecht zwischen europäischem Umsetzungsdruck und (fehlendem) 
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benefits (e.g. reduced volume of litigation), there is no quantification with detailed 
numbers (e.g. the number of cases per year).14 Instead, the literature review confirms the 
absence of quantitative evidence, for example, in Germany, where the numerous 
amendments to the general law on administrative procedure are related to political 
assumptions on enhanced efficiency without genuine evidence. 15 

 

Barriers to quantification include: the complex cost structure of administrative 
procedures; the selective nature of economic models that tend to only focus on selected 
aspects of administrative procedure and the failure of existing models to grasp the reality 
of administrative procedure. 16.  
 

Survey feedback confirms the limited empirical evidence with regard to the efficiency / 
effectiveness of general law on administrative procedure. Indeed, several survey 
respondents explicitly refer to the lack of empirical evidence in their Member State (e.g. a 
survey respondent from Finland notes limited information concerning the volume of the 
number of complaints (in front of administration), Ombudsman cases, litigation at courts, 
or on resource efficiencies thanks to best practice exchanges between administrations 
operating the same general law).17 
 

In our understanding, the absence of any attempts to quantify the benefits can be 
explained with methodological constraints in measuring immaterial benefits, e.g. how to 
measure and ‘monetise’ enhanced legal security for citizens, or an enhanced reputation of 
the EU administration). This is confirmed by interview feedback with academia, e.g. 
feedback on the general law on administrative procedure in Catalonia emphasises that 
the general law primarily focuses on achieving resource efficiencies for the citizens via 
enhanced legal clarity, access to information and a reduced volume of litigation.18 
 

Whilst quantitative tools used in regulatory impact assessments such as the standard-
cost-model could be applied to measure the costs of current deficiencies (e.g. the cost of 

                                                                                                                                      
nationalem Gestaltungswillen, in Martin Burgi / Klaus Schönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010, page 34 
14 This also applies to the only formal evaluations of a general law on administrative procedure that we 
have identified, namely the three evaluations of the Dutch general law on administrative procedure 
(looking at the experiences with the law in the periods 1994-1996, 1997-2001 and 2002-2006). 
15 ‘Die zahlreichen Modifikationen des Verwaltungsverfahrensrechts durch die bereits erwähnte 
Beschleunigungsgesetzgebung basieren auch auf ökonomisch inspirierten Annahmen über dadurch zu 
erzielende Effizienzsteigerungen, die freilich von der Politik häufig lediglich unterstellt werden’ Andreas 
Voßkuhle, Das Verwaltungsverfahren im Spiegel der Neuen Verwaltungsrechtswissenschaft, in 
Martin Burgi / Klaus Scönenbroicher, Die Zukunft des Verwaltungsverfahrens, 2010, page 26 
16 ‘Die überkomplexe Kostenstruktur des Verwaltungsverfahrens, die selektive Perspektive der Ökonomen, 
die sich bei ihren Studien immer nur auf einen schmalen Ausschnitt der Verfahrensproblematik 
konzentrieren, sowie die Ausblendung der (Verwaltungs-)Realität, indem man mit empirisch nicht näher 
belegten Modellannahmen arbeitet’ Andreas Voßkuhle, Das Verwaltungsverfahren im Spiegel der 
Neuen Verwaltungsrechtswissenschaft, in Martin Burgi / Klaus Scönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010, page 27 
17 Similar feedback is provided by survey respondents from Slovenia, Denmark (‘I suspect this to be 
true (budget savings), but I have no scientific evidence to support this theory’), Italy (no empirical 
evidence on court litigation), Greece, Slovakia. 
18 Interview with Oriol Mir-Puigpelat, Catedrático de Derecho Administrativo, Universidad de 
Barcelona, 5 September 2012 
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European Court of Justice or Ombudsman cases related to different areas of 
administrative law) it is not considered possible to make comprehensive predictions on 
possible cost savings implied by a general law on administrative procedure. Indeed, it 
can not be known to which extent a general law on administrative procedure would 
reduce the volume of litigation.19 External quality control of this study confirms: ‘it is 
impossible to attempt to make an evaluation of cost savings through standard-cost-models in this 
context. The data is missing. The exact effect of enhanced legal certainty and transparency of 
existing rights and the resulting reduction or increase of potential disputes before administrative 
bodies, national courts as well as EU courts is impossible to evaluate. Any quantitative study 
would be highly speculative at best’.20 
 

Moreover, we consider that a possible reduction in litigation costs (Ombudsman and 
European Court of Justice cases) only represents a comparatively minor quantitative 
benefit, as compared to savings implied in more immaterial benefits such as the above 
noted areas of legal security or enhanced reputation of the EU institutions. We can 
illustrate this by quantifying the cost of Ombudsman cases (all related to specific areas of 
general law on administrative procedure). Indeed, the cost of an Ombudsman case can be 
calculated as €3,705 (dividing the Ombudsman annual budget for 2011 by the number of 
total complaints processed in 2011).21 
 

Notwithstanding the methodological constraints, the case studies attempt to quantify, 
wherever possible, the costs of current deficiencies that can be related to the absence of a 
general law. This quantification is presented in the context of the introductions to the case 
studies, when describing the current situation at EU level. The outcomes of the 
quantification can be considered as potential cost savings of a general law on 
administrative procedure. 
 

Selection of case studies - thematic scope: Concerning the thematic scope of the case 
studies, our focus is on the areas covered by the EP’s Report on this subject.22 The 
following figure presents the thematic areas covered by the EP’s Report, and shows the 
selected case study areas (red boxes). 

                                                 
19 EC feedback confirms that there is no data on the volumen of litigation dealing specifically with 
issues related to gereal la won administrative procedure. The preparation of relevant statistics 
would require a case by case screening. Interview with EC DG Legal Service, Directorate K LEG 
Team (quality of legislation), 27 September 2012 
20 Herwig Hofmann, Faculty of Law, University of Luxembourg, external quality control of the 
draft final report, 7 December 2012 
21 European Ombudsman, Annual Report 2011, 2012. The authors also reviewed existing research 
on the cost of administrative procedure, however, no comparative / consistent data exists that 
would allow a systematic quantification of administrative justice. Existing research on the costs of 
justice do not provide systematic data (see for example the information on the website of the 
Association of the Councils of State and Supreme Administrative Jurisdictions, http://www.aca-
europe.eu/index.php/en/) or focus on civil law, e.g. Hoche, Study on the Transparency of Costs of 
Civil Judicial Proceedings in the European Union, EC DG Justice, Freedom and Security, December 
2007. Moreover, the authors of this study have asked the European Ombudsman to provide 
feedback on the cost structure of cases (request to the Ombudsman dated 15 October 2012), 
however, information was not facilitated in time for the cut-off date for drafting this report (7 
December 2012). 
22 European Parliament, Committee on Legal Affairs, Report with recommendations to the 
Commission on a Law of Administrative Procedure of the European Union, 12 November 2012 
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Figure 4 - EP Report – analysis of thematic coverage and case studies 
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The thematic coverage of the case studies was also guided by information on specific 
deficiencies in the functioning of the EC, and that can be related to the absence of a 
general law on administrative procedure at the EU level. For example, European Court of 
Justice (ECJ) statistics point to the important number of cases related to access to 
documentation, e.g. General Court completed cases (judgements and orders) show seven 
cases in 2007, 15 in 2008, six in 2009, 21 in 2010 and 23 in 2011.23 
 
Similarly, EU Ombudsman statistics point to deficiencies in a series of areas that are 
covered by the EP Report, and that we have selected for the case studies (e.g. timeliness 
of administrative decisions, access to documents). 

 
Figure 5 - Ombudsman statistics on alleged maladministration (percentage of cases in selected 
areas of administrative law)24 
 

 
  
Selection of case studies - geographic scope: Concerning the geographic scope, we focus 
on the Member States with comparatively more established general laws on 
administrative procedures.  
 

Our review of administrative law in the Member States shows that 20 out of 27 Member 
States have enacted a general law on administrative procedure (one further Member 
State, i.e. Malta, is in the process of enacting a general law on administrative procedure).  
A series of Member States have enacted general laws on administrative procedures in the 
80s (and earlier) or early 90s, and our literature review confirms the overall effectiveness 
(in qualitative terms) of the laws in these Member States.  
 

However, only limited information is available for the Member States that have enacted 
such legislation more recently. In general terms, this applies mainly to the ‘new’ Member 
States, for example, the Czech Republic: ‘There have been no doubts that the regulation is 
effective and proper; however, more time is needed to assess the Code and its application as a 
whole’.25 It is also worth noting that legislation in the ‘new’ Member States was often 
inspired by legislation in ‘old’ Member States, e.g. Estonia’s Administrative Procedure 
Act is based on the German model and inspired by experience from Scandinavia.26 

                                                 
23 European Court of Justice, Annual Report 2011, 2012, page 199 
24 European Ombudsman, Annual Reports for 2010, 2011 
25 Josef Stasa, Codification of Administrative Procedure, National Report Czech Republic, 
contribution to International Academy of Comparative Law, Codification-Congress, 24-26 May 
2012, National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx, page 11. 
26 Ivo Pilving, Codification of Administrative Procedure, National Report Estonia, contribution to 
International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, National 
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The following table provides an overview of the existing general laws on administrative 
procedure in the Member States. The table indicates the extent of alignment between the 
Member State laws and the EP Report. The table offers an approximate idea of the 
regulation of these aspects, considering that each law may contain more or less extensive 
provisions (e.g. form of administrative decisions), more general or specific definitions 
(e.g. impartiality) and a wider or more concrete approach on the different aspects. E.g. 

regarding access to documents, the tables shows (✔ ) the laws where this right is not only 

recognised to parties concerned, but also extended to other interested persons who are 
not themselves parties to the process, under some concrete requirements, e.g. to prove a 
legal or public interest, to justify their request, provided that documents are referred to a 
completed procedure (CZ, EL, ES, HU, SE, SI, SK); other laws extend the exercise of this 
right to ‘everyone’ (EE, PT); only one law dedicates one complete Title to regulate the 
access to administrative documents (IT). 27 
 
Table 1- General law on administrative procedure in the Member States 
 

Member 
State 

Date Access to 
do-

cuments 

Initiation of 
the 

administra-
tive 

procedure 

Acknowledge-
ment of receipt 

Impartiality Right to 
be heard

Access to 
one’s file

Time 
limits 

Form of 
administra-

tive 
decisions

Duty to 
state 

reasons 

Notification Indication 
of 

remedies 

Berlingu
er 

Report 

2012 
✔  ✔  ✔  ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  

AT 1991*   ✔  ✔  ✔  ✔  ✔ ✔  ✔   ✔  
BE        
BG 2006  ✔   ✔    ✔ ✔  ✔  ✔  ✔  
CY 1999  ✔  ✔  ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  

                                                                                                                                      
Reports Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, 
page 4. 
27 Source: The table has been prepared by Blomeyer & Sanz on the basis of a review of the general 
laws on administrative procedure in the EU Member States. Member States that have not enacted a 
general law are highlighted in red colour.  
Whilst we initially also proposed case studies in IT and FR, our initial desk research recommended 
a focus on other Member States for the following reasons: Research on Italy’s general law on 
administrative procedure suggests that there is limited experience concerning effectiveness to date, 
i.e. it is unlikely that a case study on Italy will produce insights of use to the present study. See 
Diana-Urania Galetta, Das Verwaltungsverfahrensgesetz im europäischen Kontext: Der Fall 
Italiens, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Ver-
waltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 155. Concerning France, it appears 
that the initial plans (Committee on Codification / Commission supérieure de Codification, 1996) 
for a codification of general administrative law were dropped in 2006 due to changed political 
priorities, and the perceived complication of codifying general administrative law. However, it 
does not seem that there have been any dedicated discussions concerning the advantages / 
disadvantages of enacting a general law on administrative procedure. We therefore consider that a 
case study on the situation in France is unlikely to benefit the present study in terms of shedding 
additional light on the advantages of enacting a general law on administrative procedure. See 
Jacques Ziller, Die Entwicklung des Verwaltungsverfahrensrechts in Frankreich, in Hermann Hill, 
Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - 
Bilanz und Perspektiven, 2011, pages 142-143. 
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Member 
State 

Date Access to 
do-

cuments 

Initiation of 
the 

administra-
tive 

procedure 

Acknowledge-
ment of receipt 

Impartiality Right to 
be heard

Access to 
one’s file

Time 
limits 

Form of 
administra-

tive 
decisions

Duty to Notification Indication 
state of 

reasons remedies 

CZ 2004 
✔  ✔   ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  

DE 1976    ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  
DK 1985    ✔  ✔  ✔  ✔  ✔  ✔  ✔  
EE 2001 

✔  ✔    ✔  ✔  ✔ ✔  ✔  ✔  ✔  
EL 1999 

✔    ✔  ✔   ✔  ✔   ✔  
ES 1992 

✔  ✔   ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  
FI 2003    ✔  ✔   ✔ ✔  ✔  ✔  ✔  
FR        
HU 2004 

✔  ✔   ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  
IE        
IT 1990 

✔    ✔   ✔  ✔ ✔  ✔  ✔   

LT 2006  ✔   ✔  ✔  ✔  ✔ ✔   ✔  ✔  
LU**        
LV 2001  ✔   ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  

MT***             
NL 1992   ✔  ✔  ✔  ✔  ✔  ✔  ✔  ✔  
PL 1960  ✔   ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  
PT 1991 

✔  ✔   ✔  ✔  ✔  ✔ ✔   ✔  
RO        
SE 1986 

✔    ✔  ✔  ✔    ✔  ✔  ✔  
SI 1999 

✔  ✔   ✔  ✔  ✔  ✔ ✔  ✔  ✔  ✔  
SK 1967 

✔  ✔   ✔   ✔  ✔ ✔  ✔  ✔  ✔  
UK        

 
*Reforming the earlier law of 1925 
**Luxembourg has a ‘code administrative’, i.e. a compilation of acts concerning administrative 
procedure. 
***Malta is in the process of enacting a general law on administrative procedure 
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2 Catalogue of potential effects 
 

This section presents the catalogue of potential effects, drawing on concrete Member 
State experiences with the effectiveness of codified general laws on administrative 
procedure.  
 

The order of presentation of the potential effects is as follows: 
2.1 Enhanced legal security 
2.2 Enhanced legal and policy consistency 
2.3 Enhanced compatibility between Member State and EU law 
2.4 Reduced burden - administrators, lawyers and judges 
2.5 Contribution to legal research / best practice exchange 

 

The discussion of every single potential effect is dealt with in two separate sub-sections, 
covering two main aspects: 
 on the one hand, the Member State experience with effectiveness; 
 and on the other, the implications for the EU institutions, bodies, offices and agencies. 
 

2.1 Enhanced legal security 
 

2.1.1 Member State experience with effectiveness 
 

Legal security - protection of individual rights: Experience from the Member States that 
have enacted a general law on administrative procedure confirms positive effects vis-a-
vis the protection of individual rights. For example, experience from Portugal shows that 
the introduction of general administrative law has enhanced the ‘rationality of public 
choices’ and increased the protection of individual rights.28 This is also confirmed for 
Switzerland: ‘codification clarified the legal regime, extended the realm of legal certainty, and 
thus improved the status of individuals in their relationship with the administration’.29 Research 
in Italy considers that the Italian Administrative Procedures Act has strengthened 
procedural protection,30 and confirms overall effectiveness: 'the importance of this Act may 
not be overlooked. It was one of the most important innovations ever introduced by national 
legislation in the field of public law. It is, beyond any shadow of doubt, the Act most frequently 
invoked by lawyers and judges in this field. It raised, more than any other piece of legislation, 
questions for academics and practicing lawyers'.31 
 

German experience also confirms the complementary nature of administrative procedure 
and judicial review, in so far as the participation rights of the concerned (in the context of 
an administrative procedure) compensate for ‘gaps’ in judicial protection.32 

                                                 
28 Joao Martins Claro, Administrative procedure - the Portuguese case, 2006 
29 Thierry Tanquerel, Codification of administrative procedure in Switzerland, contribution to 
International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, National Reports 
Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, page 14 
30 Giacinto della Cananea, The Italian Administrative Procedure Act: Progress and Problems, 
Annual Report 2010 - Italy, in IUS Publicum Network Review, November 2011, page 2 
31 Giacinto della Cananea, The Italian Administrative Procedure Act: Progress and Problems, 
Annual Report 2010 - Italy, in IUS Publicum Network Review, November 2011, page 17 
32 ‘weil die Verwaltung bei der Planung in zeitlicher und faktischer Hinsicht die Vorhand hat und die 
Gestaltungsbefugnisse sich nicht in ausreichendem Maße jurifizieren lassen’ Andreas Voßkuhle, Das 
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Legal security - legality / interpretation by the courts: Experience from Germany 
suggests that a codified general law on administrative procedure reduces the need for (at 
times, contradictory) interpretation (by the courts) thus strengthening legal security.33  
 

Legal security - de-regulation: A general law on administrative procedure can contribute 
to reduce the ‘volume’ of legislation, e.g. by deleting general administrative law 
provisions in sector-specific laws (the latter could refer to the general law, unless specific 
administrative provisions are required that are going beyond the general law).34 
 

Member State experience points to the increasing volume of administrative law and the 
number of regulatory ‘authors’ leading to increasing complexity as one of the 
motivations behind the codification of general law on administrative procedure. This is a 
general experience in most Member States with a steep increase in the number of laws 
following World War II, e.g. with the introduction of welfare legislation. The Dutch 
legislator has addressed this by adopting its General Administrative Law in 1994:35 ‘The 
impact of this Act on Dutch administrative law has therefore been great; some have even called it a 
cultural revolution in the field of administrative law. Where previously those seeking general 
concepts and principles of administrative law had to explore a patchwork of special branches of 
law, special laws and case law of special administrative courts, the GALA, with its basic 
definitions and general rules, now provides some structure. As a result, administrative law has 
become far more accessible; the academic debate can now be held on the basis of unequivocal 
concepts; case law in one specific branch of law may now be relevant to another branch of law; and 
the various highest administrative courts in the Netherlands have started to consult each other’s 
case law. To this extent, the GALA has triggered a process leading towards greater uniformity.’ 36 
Moreover, experience from The Netherlands shows that a general administrative law can 
have a strong harmonisation effect vis-a-vis the preparation of new administrative law 
and the application of administrative law: ‘These key definitions have had a major 
harmonising effect, because they apply to the full range of administrative law. Whenever a special 
law empowers any administrative authority to issue an order, it is required, when exercising such 
powers, to comply with the GALA rules’.37 
 
Similar experience is reported for Finland: ‘Before the first codification of administrative 
procedure was enacted in 1982, it was difficult to give a consistent picture of the legal order in the 
field of administrative procedure. There were a lot of specific provisions on different matters of 
administrative procedure in various acts and decrees applicable in certain authorities or applicable 

                                                                                                                                      
Verwaltungsverfahren im Spiegel der Neuen Verwaltungsrechtswissenschaft, in Martin Burgi / 
Klaus Scönenbroicher, Die Zukunft des Verwaltungsverfahrens, 2010, page 18 
33 Hans-Jörg Birk, Wahrnehmung und Bedeutung des Verwaltungsverfahrensrechts aus 
anwaltlicher Sicht, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 
Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, pages 46-47 
34 Hans-Jörg Birk, Wahrnehmung und Bedeutung des Verwaltungsverfahrensrechts aus 
anwaltlicher Sicht, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 
Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 47 
35 Tom Barkhuysen and Willemien Ouden, in Ymre Schuurmans, The Law on Administrative 
Procedures in the Netherlands, Netherlands Administrative Law Library, April-June 2012, page 2 
36 Tom Barkhuysen and Willemien Ouden, in Ymre Schuurmans, The Law on Administrative 
Procedures in the Netherlands, Netherlands Administrative Law Library, April-June 2012, page 12 
37 Tom Barkhuysen and Willemien Ouden, in Ymre Schuurmans, The Law on Administrative 
Procedures in the Netherlands, Netherlands Administrative Law Library, April-June 2012, page 9 
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when given pieces of material legislation were applied. As a whole, the legislation was very 
fragmental. Were procedural questions not regulated, public authorities had developed their own 
practices which were built on general principles of administrative law and discretion of civil 
servants’.38 
 
Research on Norway’s Public Administrative Act (1967) confirms the legislator’s 
intention to reduce complexity via general law on administrative procedure. Discussing 
the legal alternatives of dealing with access to documents and as an alternative to the 
general provisions in the Public Administrative Act, the following is considered: ‘A 
second possibility is to insert a standard body of access provisions into every major act where 
questions of transparency and freedom of information are regarded as important issues. However, 
the complexity and volume that would be created by such a strategy makes such a “multiplication 
strategy” highly problematic.’39 
 
The motivation behind enacting a general law on administrative procedure in Germany 
in the early 1970s was to enhance clarity, considering that the existing situation 
complicated the work of administrators and made it impossible for citizens to 
understand the legal situation.40 German experience demonstrates the success of the 
general law on administrative procedure in terms of ensuring uniformity in new 
legislation: ‘...compels the legislator at least to justify explicitly any deviance from its procedural 
model’.41 Moreover, the German experience suggests that a general law on administrative 
procedure reduces the need for sector-specific legislation to deal with general procedural 
issues and contributes to de-regulation.42 Indeed, research in Germany shows potential 
for additional de-regulation / codification as several different sector-specific laws contain 
similar general provisions on administrative procedure.43 In this context, the ongoing 
codification of general law on administrative procedure allows to rationalise historically 
grown differences in detail (in sector-specific law).44 

                                                 
38 Outi Suviranta, Codification of administrative procedure in Finland, contribution to International 
Academy of Comparative Law, Codification-Congress, 24-26 May 2012, National Reports 
Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, page 5 
39 Dag Wiese Schartum, Making Access Rights Operative, in Stockholm Institute of Scandinavian 
Law, 2004, page 281 
40 Ulrich Stelkens, Kodifikationssinn, Kodifikationseignung und Kodifikationsgefahren, in 
Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre 
Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 273 
41 Jens-Peter Schneider, Codification of administrative procedure in Germany, contribution to 
International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, National 
Reports Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, 
page 16 
42 Jan Ziekow, Governance des Verwaltungsverfahren, in Hermann Hill, Karl-Peter Sommermann, 
Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 
2011, page 101; and Wolfgang Kahl, Entwicklung des Rechts der EU und der Rechtsprechung des 
EuGH, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre 
Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, pages 130-131 
43 Martin Burgi, Reform der Eröffnungskontrollen und des förmlichen Verfahrens I, in Hermann 
Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - 
Bilanz und Perspektiven, 2011, pages 221-222 
44 Wolfgang Durner, Reform der Eröffnungskontrollen und des förmlichen Verfahrens II, in 
Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre 
Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 241 
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he following pages show survey feedback on enhanced legal security by 24 September 2012. 
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ministration as clearer rules / 
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Legal security - competitiveness: There are also important implications for 
competitiveness. Research in Germany points to a contribution of general law on 
administrative procedure to competitiveness, e.g. investors would be scared off by 
differences in administrative law between different German regions.45 This argument 
also applies to the EU level: ‘the rivalry among the member states to encourage business 
activities urges for more efficient administrative procedures in economic regulation as well’ and 
‘economic integration raises the number and frequency of transnational adminis
p
 

External quality control of this study provides some interesting feedback on legal 
security: ‘Regarding the EU situation one might need to point out that the EP’s proposal would 
fall short in this category. It explicitly limits itself to looking at acts of EU institutions, bodies and 
agencies but not Member States action even when implementing EU law. In that sense the 
competitive advantage addressed in the German experience might be rather a warning that the EU 
might have to look further than the current EP proposal. The only possibilitiy – maybe something 
also worth mentioning – would be that the Member States take inspiration from the EU’s 
administrative procedure act and thereby there would be a trend over the next decades towards a 
more har
v
 

T
 

Some 88% of all survey respondents consider that the general law on administrative 
procedure has contributed to enhance the reputation of government / public 
administration as clearer rules / codification contribute to legitimacy. 89% of survey 
respondents agree that a general law enhances legality as rules are ‘made’ by the 
legislator and not the courts. 52% of survey respondents also consider that a general law 
contributes to de-regulation, however, 35% of survey respondents disagree on this. 
Finally, 77% of survey respondents consider that a general law contributes to 
rationalisation / harm

 
 
Figure 6 - Our general law on administrative procedure 
has contributed to enhance the reputation of 
government / public ad
codi
 
 
 
 

64%  
45 Heribert Schmitz, Simultangesetzgebung von Bund und Ländern, in Hermann Hill, Karl-Peter 
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und 
Perspektiven, 2011, pages 259-260 
46 Michael Fehling, Comparative Administrative Law and Administrative Procedure, Annual 
Report - 2011 - Germany, in IUS Publicum Network Review, October 2011, page 2 
47 Herwig Hofmann, Faculty of Law, University of Luxembourg, external quality control of the 
draft final report, 7 December 2012 



 

 
 

 
Figure 7 - Our general law on administrative 
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Looking at the implications for the EU institutions, bodies, offices and agencies, we 
consider that a general law on administrative procedure would lead to efficiency / 
effectiveness gains similar to those experienced by the Member States. This is valid for 
the four issues discussed under the wider framework of 'enhanced legal security', i.e. the 
protection of indi
competitiveness. 
 

Legal security - protection of individual rights: Both, natural and legal persons dealing 
directly with the EU administration would benefit from a general law on administrative 
procedure as their rights would be set out in one piece of legislation. Whilst sector-specific 
law might set out more far-reaching protection, the general law would set the minimum 
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standards applicable to any interaction between the EU administration and a natural or 
legal person. Indeed, as noted in the EP's Report, the general law would act as a 'de 
minimis rule' ensuring that 'The guarantees afforded to persons in sectoral instruments (...) never 

al and healthy development. However, to others it 
ould be more legitimate if the relevant legislator of the European Union advanced the 

rs' at the 
U level. For example, the number of EU agencies has grown significantly in recent 

 enhancing the attractiveness of the 
U as a market place (in this context it would be interesting to explore research on the 

                                                

provide less protection than those provided for in the regulation' (Recommendation 2, EP Report). 
 

Legal security - legality / interpretation by the courts: A general law on administrative 
procedure would enhance ‘legality’: ‘...today we can see that European administrative law is 
mainly advancing with the help of the European Court of Justice and the European Court of First 
Instance. According to some, this is a natur
w
development of procedural law in this area’.48 
 

Legal security - de-regulation: Section 2.1.1 has noted how Member State experience 
with an increasing volume of legislation has motivated the Member States to codify 
general law on administrative procedure. There are clear parallels between the Member 
State and the EU experience. The latter is also experiencing a rapidly increasing volume 
of legislation - partly related to the growing transfer of competences from the Member 
State to the EU level. Similarly, codification at the EU level can be expected to lead to 
efficiency and effectiveness gains via de-regulation. Indeed, a codified general law on 
administrative procedure would make EU legislation clearer and thus more effective in 
terms of its application. This in turn implies a series of efficiency gains as clearer 
legislation would require less effort on behalf of the EU administration in terms of 
applying administrative law. Moreover, there are likely to be efficiency gains in terms of 
the reduced need for different EU institutions, bodies, offices and agencies elaborating 
separate pieces of general law on administrative procedure. Instead, the different actors 
could simply refer to the general law (unless more far reaching protection is required). In 
this context it is worth emphasising the growing number of potential 'legislato
E
years, from the first agencies set up in the late 70s to 44 agencies listed in 2012.49 
 

Legal security - competitiveness: A general law on administrative procedure at the EU 
level can also be expected to derive in substantial benefits in terms of the enhanced 
competitiveness of the EU at the global level. Indeed, just as at the level of the Member 
States (between and within), a general law would facilitate the EU administration's 
interaction with industry from Third Countries thus
E
United States' 1946 Administrative Procedures Act). 
 

Finally, the introduction of a general law on administrative procedure at the EU level 
might motivate the (six) Member States that have not yet adopted such a law to follow 
the EU example, i.e. there is a potential for the EU to contribute to enhancing legal 
security in the concerned Member States. This consideration is based on the experience 
with the influence of EU on Member State law. For example, in Germany, the influence of 

 
48 Statskontoret, Principles of good administration in the Member States of the European Union, 
2005, page 77 
49 See http://europa.eu/agencies/index_en.htm: 35 decentralised agencies, 6 executive agencies, 2 
EURATOM agencies and bodies and the European Institute of Innovation and Technology. 
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European administrative law on national administrative law was already established as 
far back as the 70s, with exhaustive analysis of this phenomenon provided by Jürgen 
Schwarze in 2005.50 The influence is particularly pronounced with regard to 
administrative law provisions in the areas of the environment and public procurement. 
Note for example the ECJ Case 115/09 of 12 May 2011 'Trianel case', with the ECJ 
declaring that 'German legislation precluding access to administrative courts of non-

overnmental organisations in the environmental sector was incompatible with the relevant 

ates thus contributing to competitiveness. Indeed, note that there are 
pinions considering that there are substantial differences between the different general 

ays and adopting 
ifferent terminology.54 General law on administrative procedure has the potential to 

                                                

g
legislation at EU level', and thus triggering legislative change in Germany.51 
 

Similarly, a general law at the EU level might contribute to harmonisation of general laws 
in the Member St
o
laws in Europe.52 

 
2.2 Enhanced legal and policy consistency 
 

2.2.1 Member State experience with effectiveness 
 

Experience in Germany suggests that a general law on administrative procedure has a 
‘guidance’ and ‘leadership’ function, i.e. innovations (e.g. eGovernment) are first ‘tested’ 
at the level of the general law on administrative procedure, and then further elaborated / 
articulated in sector-specific law. Neglecting this function leads to inconsistencies 
between different areas of sector-specific legislation.53 Indeed, in Germany there are cases 
of sector-specific laws regulating similar ‘scenarios’ in different w
d
motivate administrative innovation e.g. in the area of eGovernment.55 
 

 
50 Matthias Ruffert, European Administrative Law, Annual Report 2010 - Germany, in IUS 
Publicum Network Review, October 2011, page 2; and Jürgen Schwarze, Europäisches 
Verwaltungsrecht, 2005. See also Martin Burgi, Gesetzgebung im Verwaltungsverfahrensrecht 
zwischen europäischem Umsetzungsdruck und (fehlendem) nationalem Gestaltungswillen, in 
Martin Burgi / Klaus Scönenbroicher, Die Zukunft des Verwaltungsverfahrens, 2010, page 34: ‘in 
der Sache grundlegende Veränderungen in der nationalen Verfahrensgestaltung’ 
51 Matthias Ruffert, European Administrative Law, Annual Report 2010 - Germany, in IUS 
Publicum Network Review, October 2011, page 3 
52 ‘Divergenz der zahlreichen Verwaltungsrechtsordnungen in Europa’ Martin Burgi, Gesetzgebung im 
Verwaltungsverfahrensrecht zwischen europäischem Umsetzungsdruck und (fehlendem) 
nationalem Gestaltungswillen, in Martin Burgi / Klaus Scönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010, page 34 
53 Jan Ziekow, Governance des Verwaltungsverfahren, in Hermann Hill, Karl-Peter Sommermann, 
Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 
2011, page 102 
54 Wolfgang Durner, Reform der Eröffnungskontrollen und des förmlichen Verfahrens II, in 
Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre 
Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 238 
55 ‘VwVfG als Impulsgeber fuer E-Government’ Kay Ruge, VwVfG und Informations- und 
Kommunikationstechniken, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan 
Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 306 
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2.2.2 Implications for the EU institutions, bodies, offices and agencies 
 

Concerning 'enhanced legal and policy consistency' we also consider that a general law 
on administrative procedure covering the EU administration would help the EC to 
optimise the steering of EU policy and related legislative activity. Our desk research 
confirms that different EC Directorates General (DGs) are struggling to ensure the 
coordination of specific policy or legislative development. For example, DG Legal 
Service' Annual Activity Report 2011 indicates constraints with regard to ensuring that 
all relevant DG's follow
D
eGovernment. Member State experience suggests that the presence of relevant provisions 
in a codified general law on administrative procedure strengthens the coordinating 
function of the concerned actors, thus contributing to harmonisation and helping to 
promote innovations. 
 

DG Legal Service feedback confirms that the EC
consideration to the topic of a general law on administrative procedure at the level of the 
EU institutions.57 External quality control of this study comments on this: ‘Maybe this 
position was also correct in the past given that there might not have been a legal basis for a general 

                                                 
56  The DG Legal Service Annual Activity Report for 2011 refers to this DG’s coordinating / 
supporting function across the EC, i.e. helping all DGs in their ‘legislative’ activity. The AAR refe
to a series of indicators to demonstrate success with this function:  (a) The proportion of DIR K. 
responses to ISC's devoted to matters of legislative drafting: full compliance’; (b) ‘Maximise the 
number of occasions on which DGs followed the drafting advice of the Legal Service’; (c) ‘Minimise
the number of cases arising from a lack of clarity of EU legislation. EC feedback confirms
indicators are rather to be consid

rs 

 
 that these 

ered as objectives, with no further detail made available during 

ptember 2012 
the interview, Interview with EC DG Legal Service, Directorate K LEG Team (quality of 
legislation), 27 Se
57 Interview with EC DG Legal Service, Directorate K LEG Team (quality of legislation), 27 
September 2012 
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situation. Not all appear to be convinced by this, though’.58 
 

It is worth noting that this contrasts with EC ‘advocacy’ for the strengthening of general 
law on administrative procedure at national level. For example, the EC has allocated pre-

ccession support for the development / implementation of general laws on 

tatus of public administration, and its adjustment to rapidly changing needs of society and 

ental Rights of the European Union proclaims that every person has the 
ight to Good Administration. Some key elements of this fundamental right are stated in the 

ministration 
elationships. It responds to the expectation and requirement of a balanced approach to 

utting the principles of good administration into practice requires an appropriate system of 
 of making 
gle piece of 

ve Procedures”‘.60 

different 
administrative law provisions depending on the sector. The Member States are then faced 

a
administrative procedure in several Candidate Countries (Croatia, Montenegro, Former 
Yugoslav Republic of Macedonia).59 DG Enlargement appears to consider general law on 
administrative procedure as ‘acquis communautaire’:  
 

‘The s
government, is currently a universal debate in European countries. In this political and social 
context, “Good Administration” has emerged as an inclusive concept, indicating the overall 
objective of the modernisation process in order to respond to changing social needs. 
 

The Charter of Fundam
r
Charter itself, while other principles and standards of good administration derive from other EU 
legislation and judicature as well as from long-time experiences and good administrative practices 
of EU Member States. 
 

The concept of Good Administration redefines administrative operation and citizen-ad
r
safeguarding the public interest whilst respecting the rights and interests of the citizens. Good 
Administration serves the community and promotes social trust in the executive power; it thus 
contributes to political stability and fosters economic development and social wealth. 
 

P
administrative procedures. This involves a set of rules that determine the process
administrative decisions. In many European countries these rules are codified in a sin
legislation, usually under the name “Law on General Administrati
 

2.3 Enhanced compatibility between EU and Member State law 
 

2.3.1 Member State experience with effectiveness 
 

An EU general law on administrative procedure would reduce conflicts between 
administrative law introduced by EU sector-specific law and Member State administrative 
law. For example, commentators in Germany consider that EU administrative law is 
generally tailored according to the needs of sector-specific law thus resulting in 

                                                 
58 Herwig Hofmann, Faculty of Law, University of Luxembourg, external quality control of the 
draft final report, 7 December 2012 
59 In 2008, €1.5 million of pre-accession assistance was allocated to Croatia's implementation of its 
general law on administrative procedure. Project Fiche 'IPA 2008 CROATIA PROJECT FICHE 
SUPPORT TO THE IMPLEMENTATION OF THE GENERAL
ACT, HR2008-01-36-03, page 4 (

 ADMINISTRATIVE PROCEDURES 
t/pdf/croatia/ipa/2008/2008-

f) 

u/code/navigate.php?Id=939 

http://ec.europa.eu/enlargemen
0101-03_implementation_of_the_general_administrative_procedures_act_version_081010_en.pd
60 Speech by the Head of the EU Deelegation to Montenegro: 
http://www.delmne.ec.europa.e
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with the task to introduce different administrative law provisions depending on the sector 
hilst Member State administrative law is harmonised (EU administrative law ‘pushes 

. more swift application as there is a 
educed need to address any differences between EU and Member State law). Moreover, 

nt. Identify cross cutting regulatory issues at all levels of 
overnment, to promote coherence between regulatory approaches and avoid duplication or 

 to supranational 

.4 Reduced burden - administrators, lawyers and judges 

lves with different legal provisions.63 
inally, with regard to the education of lawyers, German experience points to the 

w
back’ Member State administrative law despite the latter being of better quality).61 
2.3.2 Implications for the EU institutions, bodies, offices and agencies 
 
With regard to the 'enhanced compatibility between EU and Member State law' a general 
law on administrative procedure at the EU level can be expected to result in efficiency 
and effectiveness benefits. More compatible legislation contributes to efficiency as the 
application of EU legislation is facilitated (e.g
r
there are effectiveness benefits in terms of the enhanced application of EU law allowing 
for the achievement of related policy objectives. 
 
An EU administrative law would also be in line with the recent OECD recommendations 
on regulatory policy and governance, e.g. recommendation 10: ‘Where appropriate promote 
regulatory coherence through co-ordination mechanisms between the supra national, the national 
and sub-national levels of governme
g
conflict of regulations.’62 Note that this recommendation is also addressed

odies with rule making powers. b
 

2
 
2.4.1 Member State experience with effectiveness 
 
In Germany, general administrative law is considered to have contributed to reducing the 
burden on the administration in terms of applying administrative law. Moreover, 
harmonised administrative law between the federal and the regional level was found to 
reduce the burden on lawyers to familiarise themse
F
motivation behind general administrative law comprising the contribution to a ‘uniform 
basis for legal education of lawyers and civil servants’.64 
 
Looking at survey feedback on this issue, 52% of survey respondents consider that a 
general law contributes to resource efficiencies as administrators can apply one set of 
rules and do not need to familiarise themselves with different sets of rules depending on 

                                                 
61 Cornelia Rogall-Grothe, 35 Jahre Verwaltungsverfahrensgesetz, in Hermann Hill, Karl-Peter 
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und 
Perspektiven, 2011, pages 26-27 
62 OECD, Recommendation of the Council on regulatory policy and governance, 2012 
63 Hans-Jörg Birk, Wahrnehmung und Bedeutung des Verwaltungsverfahrensrechts aus 
anwaltlicher Sicht, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 
Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 48 
64 Jens-Peter Schneider, Codification of administrative procedure in Germany, contribution to 
International Academy of Comparative Law, Codification-Congress,  24-26 May 2012, National 
Reports Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, 
page 7 
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the sector; 28% disagree. However, only 16% of survey respondents consider that a 
general law contributes to budget savings as clearer rules / common rules reduce the 
volume of complaints (in front of administration), Ombudsman cases or litigation at the 
courts; 49% disagree and 35% indicate that they ‘don’t know’. 
 
Finally, 
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2.4.2 Implications for the EU institutions, bodies, offices and agencies 
 

To some extent, the potential for benefits in relation to a 'reduced burden for 
administrators, lawyers and judges' has already been addressed under section 2.2.1, since 
a general administrative law would free administrators and legal services from the 
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requirement to elaborate and apply separate general provisions on administrative law for 
every EU institution, body, office or agency (thus allowing these actors to concentrate on 
their 'core business'). Beyond this, EU administrators, lawyers and judges would benefit 

om a general law on administrative procedure as they would no longer have to 

duce the need for the EC 
dministration to dedicate time and resources to the preparation for and follow-up on 

at the EU level also implies a reduced burden 
n the ECJ judges: ‘...as a consequence of the enlargement of the Union there are also reasons of 

tential for resource efficiencies. Indeed, there are resource efficiencies at the 
set-up stage (e.g. when a new Agency is established) as new bodies, offices and agencies 
can use the general law of administration as a basis and do not need to 'start from scratch' 

fr
familiarise themselves with the different general provisions on administrative procedure 
included in the wide range of sector-specific legislation. Moreover, in this context, 
research from Germany notes that instead of having to review different ECJ decisions 
and related comments, it would be sufficient to consult one piece of law (i.e. a general 
law on administrative procedure at EU level). 65 
 

Moreover, a general law on administrative procedure can be expected to reduce the 
volume of litigation in front of the ECJ and thus re
a
litigation. The EC DG Legal Service Annual Activity Report 2011 notes 1168 new cases in 
2011.66 In principle, this DG has the role to support other DGs in the legislative process 
(preparation of new legislation) thus contributing to a more standardised approach - 
however, no detailed information is available on the effectiveness of this (indicators are 
provided but are of a rather general / qualitative nature).67 
 

A general law on administrative procedure 
o
practicality. When the Court consisted of six or even twelve judges, it was not unreasonably 
difficult to identify common legal principles. When the Union now consists of 25 Member States 
and the court therefore consists of 25 judges, each trained in his/hers own legal tradition, it will 
undoubtedly become much more difficult to identify common legal principles as a foundation for 
advancing European administrative law.’68 
 

Concerning the growing number of different EU bodies, offices and agencies there is also 
substantial po

                                                 
65 Martin Burgi, Gesetzgebung im Verwaltungsverfahrensrecht zwischen europäischem 

in Martin Burgi / Klaus 

 

ive 
fting 

ated to 
ocedure. The preparation of relevant statistics would require a case 

 K LEG Team (quality of 

ciples of Good Administration, 2005, page 77 

Umsetzungsdruck und (fehlendem) nationalem Gestaltungswillen, 
Schönenbroicher, Die Zukunft des Verwaltungsverfahrens, 2010, page 36 
66 EC DG Legal Service, Annual Activity Report 2011, 2012, page 4 
67 ‘L'année 2011 a également donné l'occasion au Service juridique de poursuivre l'amélioration de certaines 
de ses procédures internes et administratives. Dans cette perspective, la Direction du Service a 
particulièrement insisté sur l'application des outils permettant d'intervenir le plus en amont possible dans le 
processus décisionnel de la Commission, y compris le cas échéant dans les groupes interservices préparant les 
évaluations d'impact des propositions législatives importantes, afin d'assurer la plus haute qualité des avis et
des positions juridiques prises devant les juridictions.’ The following indicators are used to substantiate 
‘quality of legislation’: ‘The proportion of DIR K. responses to ISC's devoted to matters of legislat
drafting: full compliance’, ‘Maximise the number of occasions on which DGs followed the dra
advice of the Legal Service’, ‘Minimise the number of cases arising from a lack of clarity of EU 
legislation’ EC DG Legal Service, Annual Activity Report 2011, 2012, pages 5-9. EC feedback 
confirms that there is no data on the volumen of litigation dealing specifically with issues rel
general lawon administrative pr
by case screening. Interview with EC DG Legal Service, Directorate
legislation), 27 September 2012 
68 Statskontoret, Prin
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when preparing administrative procedures concerning their organisation’s interaction 

n of rules can 
ore established 

inistrative procedure has increased the perceived 
portance of the codified law and thus stimulated researchers to review the 

9% of survey respondents agree that a general law 
ontributes to resource efficiencies as the 

igure 14 - Our general law on administrative 
rocedure has contributed to resource efficiencies as 
e application of the law benefits from best practice 

with the public. For example, a quick review of a selection of EU Agencies shows that all 
agencies have established somewhat different procedures governing access to 
documents.69 
 
Moreover, there are resource efficiencies during operation as applicatio

enefit from best practice generated under the same set of rules by mb
bodies, offices and agencies. 
 

2.5 Contribution to legal research, best practice exchange 
 

2.5.1 Member State experience with effectiveness 
 

Experience in Germany shows that codification stimulates legal research. Indeed, the 
codification of general law on adm
im
codification. This legal research in turn contributed to an enhanced application of the 
law.70 A similar experience is reported for the Czech Republic with codification only 
dating back to 2004,71 and Norway.72 
 

strongly disagree
2%

disagree
11%

don’t know
27%

agree
50%

strongly agree
9%

5
c
application of the law benefits from best practice 
experiences generated under the same set of rules 
by different institutions; 13% disagree. 

 
 
F
p
th
experiences generated under the same set of rules by different institutions. 
 
 
 
2.5.2 Implications for the EU institutions, bodies, offices and agencies 
 

                                                 
69 The review covered the following agencies: CPVO, EASA, ECDC, ECHA, EDA. EFSA. EMA, 
EUROPOL, OHIM. 
70 Ulrich Stelkens, Kodifikationssinn, Kodifikationseignung und Kodifikationsgefahren, in 
Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre 
Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 277 
71 Josef Stasa, Codification of Administrative Procedure, National Report Czech Republic, 
contribution to International Academy of Comparative Law, Codification-Congress,  24-26 May 
2012, National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx, pages 10-11 
72 Eivind Smith, Codification of Administrative Procedure, National Report Norway, contribution to 
International Academy of Comparative Law, Codification-Congress,  24-26 May 2012, National Reports 
Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, page 15 
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We consider that there is 
xchange of best practice

a substantial potential for resource efficiencies in terms of a possible 
 experiences between different EU institutions, bodies, offices and 

en applying the same rules as 
when operating different rules. This aspect is elaborated further in section 3.5 below. 

e
agencies applying the same general law. The above example of the EU Agencies having 
enacted separate rules concerning access to documentation indicates this potential as we can 
assume that it is easier to exchange and transfer experiences wh
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3 Case studies 
 

This section presents the Member State (and Third Country) case studies that were 
potential benefits of a codified general law on 

dministrative procedure at the level of the EU institutions: 

 study is organised in two sub-sections: 
 The current EU context 

 general law 
n administrative procedure at the EU level can be coordinated between the relevant 

actors of the EU administration. Indeed, the EP Report foresees 'The regulation to apply to 
iple of 

the 

e 

a 

uired, 
 

ployment, Social Affairs and Inclusion, DG 
r 

ral 
al Service has a general supporting role, whilst DG 

re are 
ring a 

conducted to further illustrate the 
a

 

3.1 Coordinating general law on administrative procedure in Germany 
3.2 Timeliness of administrative action in The Netherlands 
3.3 Electronic communication in a selection of Member States and Iceland 
3.4 Data protection in the UK 
3.5 Access to documents and conflicts of interests / impartiality in a selection of 

Member States and the United States of America 
 

Every case

 The Member State (Third Country) example (s) 
 

3.1 Coordinating general law on administrative procedure in Germany 
 

3.1.1 The current EU context 
 

This case aims to show how the drafting and continuous development of a
o

the Union's institutions, bodies, offices and agencies' (Recommendation 1). The princ
universal coverage of all EU administration implies the need for internal coordination 
when it comes to elaborating the general law on administrative procedure. Indeed, 
general law needs to be well tailored to the requirements of the different 'components' of 
the EU administration. Moreover, once the general law is in force, internal coordination 
will also be required to ensure that any revisions / amendments continue to meet th
requirements of the different EU institutions, bodies, offices and agencies. 
 
Preparing legislation within the EC can involve different DGs. Depending on the sector, 
sector-specific DG is in charge of preparing new legislation. Moreover, the involvement 
of different sector-specific DGs with an interest in the new legislation might be req
e.g. new legislation in the area of the EU's Cohesion policy might require the involvement
of DG Regional and Urban Policy, DG Em
Agriculture and Rural Development and DG Maritime Affairs and Fisheries, as all fou
DGs have an interest in the instruments deployed under the Cohesion policy (Structu
Funds). In addition, DG Leg
Secretariat General has a general coordinating function. 
 

A review of the DG Legal Service 2011 Annual Activity Report suggests that the
limitations in the extent to which DG Legal Service can fulfil its mandate of ensu
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common approach in the preparation of new legislation by different sector-specific 
DGs.73

This concord is important as it is the 

eous legislation’ has been 
ve law between the federal 

ffairs of 1976.  

 
 
3.1.2 The Member State example 
 
In the German legal system, the federal level is responsible for federal-level 
administrative procedure, whilst the 16 regions are in charge of regional-level 
administrative procedure. Differences in general law on administrative procedure 
between the federal and the regional level (and between the regions) would cause 
difficulties in the application of the law, e.g. legal insecurity, different treatment 
depending on the region, limitations to judicial review: ‘
condition for the reviewability of decisions based on the state APAs by the Federal Administrative 
Supreme Court securing uniformity of administrative procedural law in the German federal 
system’.74 
 
To avoid any divergent developments, the concept of ‘simultan
oined,75 implying the consistent development of administratic

and the regional level, thus ensuring that legal provisions at the two levels are developed 
in parallel, avoiding any differences.76 Compliance with this concept is ensured via well 
established mechanisms to ensure coordination between the federal level and the 
regional level.77 The formal basis supporting the concept is set out in a decision by the 
Permanent Conference of the Regional Ministers of Home A  78

 

                                                 
73  The DG Legal Service Annual Activity Report for 2011 refers to this DG’s coordinating / 
supporting function across the EC, i.e. helping all DGs in their ‘legislative’ activity. The AAR refers 
to a series of indicators to demonstrate success with this function:  (a) The proportion of DIR K. 
responses to ISC's devoted to matters of legislative drafting: full compliance’; (b) ‘Maximise the 
number of occasions on which DGs followed the drafting advice of the Legal Service’; (c) ‘Minimise 
the number of cases arising from a lack of clarity of EU legislation. EC feedback confirms that these 

dicators are rather to be considered as objectives, with no further detail made available during 
e interview, Interview with EC DG Legal Service, Directorate K LEG Team (quality of 
gislation), 27 September 2012 
 Jens-Peter Schneider, Codification of administrative procedure in Germany, contribution to 

International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, National 
Reports Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, 

etze, 

Peter 
nd 

eschluss der Ständigen Konferenz der Innenminister  der Länder, 20 February 1976. This 

 Gesetzgebung im 

 page 46 

in
th
le
74

page 9. Schneider refers to further literature on this: Walter Klappstein, Moeglichkeiten und 
Grenzen einer Simultangesetzgebung: Darstellung am Beispiel der Verwaltungsverfahrensges
Zeitschrift fuer Gesetzgebung 1997, page 126 
75 The German term is ‘Simultangesetzgebung’. 
76 Heribert Schmitz, Simultangesetzgebung von Bund und Ländern, in Hermann Hill, Karl-Peter 
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und 
Perspektiven, 2011, page 254 
77 Cornelia Rogall-Grothe, 35 Jahre Verwaltungsverfahrensgesetz, in Hermann Hill, Karl-
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz u
Perspektiven, 2011, pages 26-27 
78 B
decision ensures also the involvement of the regional level in any federal-level reform of the 
general law on administrative procedure. See for more detail: Martin Burgi,
Verwaltungsverfahrensrecht zwischen europäischem Umsetzungsdruck und (fehlendem) 
nationalem Gestaltungswillen, in Martin Burgi / Klaus Schönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010,
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Two mechanisms exist, namely the Advisory Committee on General Administrative 
Law,79 and the Conference of Federal and Regional Representatives dealing with 
General Administrative Law.80 Both structures are tasked with the ongoing review of 
general law on administrative procedure with a view to the possibility of and need for 
further codification.81 The possibility of codification (‘Kodifikationsfähigkeit’) is given 
when a specific procedure is not characterised by any sector-specific elements, and the 
need for codification (‘Kodifikationswürdigkeit’) relates to whether codification would 
contribute to simplifying procedures, enhancing legal coherence or reducing the legal 
burden on those who need to apply the procedure. 82 

Despite the long-standing experience with the German general law on administrative 
procedure (entry into force in 1977), the government notes that its efforts to ensure 
effective administrative procedures are of an ongoing nature, thus justifying the 
continuous review of its general law in cooperation with relevant stakeholders from 
implementation/practice, jurisdiction and academic research.83 
 
The Advisory Committee was established in 1997 under the Federal Ministry of the 

t / reform of 
eneral law on administrative procedure. This is achieved via wide stakeholder 

uncil (Bundesrat). 

 
 

Interior. The Committee aims to advise the government on the developmen
g
involvement, as the Committee’s ten members include representatives from industry, 
administration, the legal profession, justice and academia. 
 
The Conference is in charge of drafting general law on administrative procedure for 
subsequent review (involving relevant administrations at the federal and regional level) 
and adoption by the relevant federal and regional government / parliaments.84 The 
Conference involves federal and regional-level civil servants in charge of general law on 
administrative procedure, and the Conference (just as other sector-specific Conferences) 
is operated under the auspices of Germany’s Federal Co
 

                                                 
79 The German term is ‘Beirat’. The English translation is taken from Michael Fehling, Comparative 

ter 

21
cid231?nn=105094&lv2=296456&lv3=152346 

ern, in Hermann Hill, Karl-Peter 
waltungsverfahrensgesetz - Bilanz und 

Administrative Law and Administrative Procedure, Annual Report - 2011 - Germany, in IUS 
Publicum Network Review, October 2011, page 8 
80 The German term is ‘Konferenz der Verwaltungsverfahrensrechtsreferenten von Bund und Ländern’. 
81 Heribert Schmitz, Simultangesetzgebung von Bund und Ländern, in Hermann Hill, Karl-Pe
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und 
Perspektiven, 2011, page 257 
82 Martin Burgi, Gesetzgebung im Verwaltungsverfahrensrecht zwischen europäischem 
Umsetzungsdruck und (fehlendem) nationalem Gestaltungswillen, in Martin Burgi / Klaus 
Schönenbroicher, Die Zukunft des Verwaltungsverfahrens, 2010, pages 42-43 
83 
http://www.bmi.bund.de/DE/Service/Glossar/Functions/glossar.html;jsessionid=8A66D070D
E61A54DFC84287D4A701F.2_
84 Heribert Schmitz, Simultangesetzgebung von Bund und Länd
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Ver
Perspektiven, 2011, page 256 
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Coordination is considered a success, with simultaneous legislation having resulted in 

their scope the provisions of 
e national APA’.86 The few existing differences are of rather ‘cosmetic’ nature, e.g. the 

 DG (e.g. DG Legal Service or DG Secretariat General) to ensure a coordinated 
pproach to the development of general law). 

e in The Netherlands 

nearly identical general laws (‘Kopierexemplare’85) on administrative procedure at federal 
and regional level: ‘Some state APAs do even just refer to the national APA. Other state APAs 
are comprehensive but repeat with only minor differences concerning 
th
region of Schleswig-Holstein has organised the provisions in a different order, and the 
region of Bavaria uses the term ‘article’ instead of ‘paragraph’.87 Moreover, the approach is 
considered effective in terms of achieving speedy administrative procedures. The Federal 
level is served via uniform application of federal law in all regions; and the regional level 
is served via simplification of cooperation between authorities.88 
 
The German case shows how possible coordination requirements resulting from a 
general law on administrative procedure at the EU level can be successfully addressed by 
establishing coordination mechanisms within the EC (accompanied by a formal mandate 
for a lead
a
 

3.2 Timeliness of administrative procedur
 
This case study demonstrates the potential benefits of including provisions on the 
timeliness of administrative procedure in a future general law on administrative 
procedure at the EU level. The case study provides a detailed analysis of the issue of 
administrative decision-making and provisions regarding timeliness in general law on 
administrative procedure in a two-step approach. First we will take a look at the EU 
level, considering in particular the EP Report.89 We will then look at the current situation 
in the EU and the need to include general administrative law provisions on timeliness in 
decision-making. Finally, we will take a closer look at the Dutch General Administrative 
Law Act and its response to delays in decision-making. 
 

                                                 
85 Martin Burgi, Gesetzgebung im Verwaltungsverfahrensrecht zwischen europäischem 

nd 
renzen einer Simultangesetzgebung: Darstellung am Beispiel der Verwaltungsverfahrensgesetze, 
eitschrift fuer Gesetzgebung 1997, page 126 
 Hans-Jörg Birk, Wahrnehmung und Bedeutung des Verwaltungsverfahrensrechts aus 
nwaltlicher Sicht, in Hermann Hill, Karl-Peter Sommermann, Ulrich Stelkens, Jan Ziekow, 35 

Jahre Verwaltungsverfahrensgesetz - Bilanz und Perspektiven, 2011, page 48 
88 Heribert Schmitz, Simultangesetzgebung von Bund und Ländern, in Hermann Hill, Karl-Peter 
Sommermann, Ulrich Stelkens, Jan Ziekow, 35 Jahre Verwaltungsverfahrensgesetz - Bilanz und 

2FNONSGML%2BCOMPARL%2BPE-

Umsetzungsdruck und (fehlendem) nationalem Gestaltungswillen, in Martin Burgi / Klaus 
Scönenbroicher, Die Zukunft des Verwaltungsverfahrens, 2010, page 35 
86 Jens-Peter Schneider, Codification of administrative procedure in Germany, contribution to 
International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, National 
Reports Codification of Administrative Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, 
page 9. Schneider refers to further literature on this: Walter Klappstein, Moeglichkeiten u
G
Z
87

a

Perspektiven, 2011, page 258 
89http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
%2F%2FEP%2F%
492.584%2B01%2BDOC%2BPDF%2BV0%2F%2FEN, accessed in September 2012. 
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3.2.1 The current EU context 
 
This section will start by looking at the European Code of Good Administrative 

ehaviour, and highlights the provisions dealing with ensuring a timely response in EU 

 within a 
easonable time’. When in 1994 the EP decided on the regulations and general conditions 

B
administrative procedures. We will then look at the EP Report. 
 
The Charter of Fundamental Rights of the European Union includes the right of good 
administration (Article 41) and the right to complain to the European Ombudsman 
against maladministration by the EU’s institutions and bodies (Article 43). Article 41, 
refers to the right of a person to have ‘his or her affairs handled impartially, fairly and
r
that govern the performance of the European Ombudsman, it also called upon the 
Ombudsman to give effect to the citizen’s right to good administration in Article 41 of the 
Charter.90 Subsequently, the EP adopted the European Code of Good Administrative 
Behaviour in September 2001, defining the relations between EU institutions and the 
public.91 
 
Articles 17 and 19 of the Code of Good Administrative Behaviour specifically refer to the 
need for a timely response by the EU institutions: 
 
 

 Article 17 - Reasonable time-limit for taking decisions: The official shall ensure 
that a decision on every request or complaint to the Institution is taken within a 
reasonable time-limit, without delay, and in any case no later than two months 
from the date of receipt. The same rule shall apply for answering letters from 
members of the public and for answers to administrative notes which the official 
has sent to his superiors requesting instructions regarding the decisions to be 
taken. If a request or a complaint to the Institution cannot, because of the 
complexity of the matters which it raises, be decided upon within the above 
mentioned time-limit, the official shall inform the author thereof as soon as 
possible. In that case, a definitive decision should be notified to the author in the 
shortest time. 

 

 Article 19 - Indication of the possibilities of appeal: A decision of the Institution 
which may adversely affect the rights or interests of a private person shall contain 
an indication of the appeal possibilities available for challenging the decision. It 
shall in particular indicate the nature of the remedies, the bodies before which 
they can be exercised, as well as the time-limits for exercising them. 

 
 
 

 

                                                 
90 Official Journal L 113/15, http://eur-

, accesselex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1994:113:0015:0018:EN:PDF d in 
eptember 2012. 
 http://www.ombudsman.europa.eu/en/resources/code.faces, accessed in September 2012. 

S
91

PE 494.457       EAVA 1/2012 III-41



 

Decisions shall in particular refer to the possibility of judicial proceedings and complaints 
to the Ombudsman under the conditions specified in, respectively, Articles 230 and 195 
of the Treaty establishing the European Community. 
 
Both articles relate to the main steps taken by citizens when involved in an 
administrative procedure. Article 17 focuses on the first step in which the citizen initiates 
the procedure by requesting a decision to be taken. It also refers to the second stage of 
administrative procedure in which the applicant files a formal complaint to the 

dministrative authority. Article 19 refers to the third step of administrative procedure in 

administration. However, defining merely the time limits or applying some form 
f (negative) administrative silence might not suffice in order to move the authorities to 

a
which the citizen’s appeal possibilities and the related time-limits are addressed. 
 
The above mentioned provisions require the EU administration to meet time limits when 
taking decisions and when responding to complaints and appeals. Meeting time limits 
should enhance customer satisfaction, and at the same time ensure an effective workflow 
of the 
o
swiftly deal with citizen requests. Indeed, it is necessary to go beyond this with specific 
sanctions in case of failure to meet the time limits. This could ‘motivate’ the authority to 
meet the defined decision-making periods. An example could be a default penalty such 
as a fine that has to be paid to the citizen in case the administrative authority does not 
meet the limits. This could incite the authority to speed up decision-making and at the 
same time compensate the customer’s dissatisfaction with the delay in public service 
provision. 
 
When looking at the EP Report, we see that Recommendation 4 on the rules governing 
administrative decisions deals with time limits. It specifically recommends the EC to 
indicate consequences to the failure to adopt a decision within the time-limit: 
 
 

 ‘Recommendation 4.2: on the acknowledgment of receipt: Requests for individual decisions 
shall be acknowledged in writing, with an indication of the time-limit for the adoption of the 
decision in question. The consequences of any failure to adopt the decision within that time-
limit (administrative silence) shall be indicated. In the event of a defective request, the 
acknowledgment shall indicate a deadline for remedying the defect or producing any missing 
document.’ 

 

 Recommendation 4.6 of the Report further specifies provisions on time limits. It 
calls for decisions to be taken within reasonable limits and without delay. The limi  ts
should be fixed in the corresponding rules governing each specific procedure and in 
case no limit is established, it is automatically set to three months. Interesting in th  is
recommendation is the second part. This part states that: ‘If no decision can be taken 
within that time-limit for objective reasons such as the need to provide time for the 
remedying of a defective request, the complexity of the maters raised, the obligation to 
suspend the procedure pending the decision of a third party, etc., the person concerned shall 
be informed thereof and the decision shall be taken in the shortest possible time.’ 
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The above mentioned part touches upon an important aspect of general law on 
administrative procedure, namely the equality between the citizen and the administrative 
authority. The recommendation shows that the relationship between the actors is of a 
horizontal nature in which both have rights and obligations. The administrative authority 
is asked to comply with certain decision-making obligations, granting the citizen the 
right to obtain a response. At the same time, the citizen is obliged to deliver the required 
documentation, granting the administrative authority the right to extend the defined time 
limit in case of a defective request. 
 
W

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011

29
4645

24

69717367

33
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37

84

with timely response issues did not change significantly (on average, some 53 cases per 
year over the 12 year period). This suggests that besides the relevant provisions 
indicating the time limits, additional measures, such as default penalties, might have a 
positive effect by stimulating the EU institutions to meet the time limits. 
 
Figure 15 - Ombudsman statistics on alleged maladministration (number of cases 
concerning timeliness of decisions)

e now turn to looking at available data at the EU level dealing with inquiries of the 
 us an indication of the scale of the problem arising 

ue to EU institutions failing to meet time limits specified in administrative procedures. 

as on the EU institutional level there is limited 
mpirical data available on how often institutions violate time limits. Nevertheless, the 

cisions taken. If we take 
 look at the annual reports since 2000, we see that over the years the inquiries dealing 

 
 

European Ombudsman. This will give
d
We will use this information as a point of departure to introduce the debate on 
recommending relevant provisions in general law on administrative procedure at the EU 
level. 
 
In many EU Member States, as well 
e
European Ombudsman provides annual data on the complaints received regarding the 
alleged maladministration of the EU institutions and bodies. In 2011, most inquiries 
concerned the EC (57%), EU Agencies (13%) and the European Personnel Selection Office 
(10%).92 The data is presented according to the main types of alleged maladministration. 
The majority of the inquiries deal with issues of lawfulness (the application of 
substantive and/or procedural rules). Another important type concerns issues regarding 
access and requests for information but also the reasonable time limits for taking 
decisions. In 2011, 29 inquiries dealt with the timeliness of the de
a

93 
 
 
 

 
 

                                                 
92 Only 4% of the inquiries concerned the European Parliament. Source: European Ombudsman 
Annual Report 2011. 
93 European Ombudsman, Annual Reports for 2010, 2011. 
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The European Ombudsman data does not provide us with a full picture of the scale of the 
problem. However, we can conclude from this that the problem exists and that EU 
institutions fail to meet time limits imposed on administrative procedure. The question 
then can be asked whether the legislator in this case can contribute to solving this 

roblem? If we approach this from the perspective of the citizen we could argue that it 

id upon them. The case demonstrates the benefits of general law on 
dministrative procedure in terms of ensuring more efficient administrative processes 

ALA is of particular interest to this case-study due to its modern approach to relations 

procedure. For example, when looking at the first step, the government is asked to 
zen is 

p
would be useful to provide the citizen with a tool to limit the damage in case the 
administrative authority fails to meet the time limits. If we approach this from the 
perspective of the authority we could either adapt the time limits to the reality of 
decision-making or we could simply push the authority to try to comply. 
 
3.2.2 The Member State example 
 
This section looks at the Dutch general law on administrative procedure and its 
provisions requiring the administrative authorities to respond in a timely manner to the 
obligations la
a
and enhancing ‘customer satisfaction’. 
 
In 1994, The Netherlands adopted the General Administrative Law Act (GALA) 
(Algemene wet bestuursrecht, Awb). GALA defines the rules for decisions made by 
administrative authorities and creates the right of appeal to an administrative court.94 It 
regulates administrative decision-making processes and provides for legal protection 
against the decisions taken by the authorities. When GALA was introduced in 1994, the 
Act consisted of 217 provisions. Today the Act has a total of 499 provisions. Some of these 
were foreseen from the beginning, while others are the result of spill-over or shifted 
views on how the general administrative law should look like.95 
 
G
between administrative authorities and citizens.96 This aspect has also been noted before 
when looking at current administrative procedures at the European level. GALA looks at 
the citizens and the administrative authorities as equal partners. In such a reciprocal 
relationship, consultation and communication are of great importance. Both parties need 
consider each other’s interests and both parties have rights and obligations. This is 
translated in all the stages of the GALA procedure: in the first stage, in which the 
authority takes a decision on request of the citizen; in the second stage, in which the 
citizen expresses discontent through some form of formal complaint procedure; and in 
the third phase, when the administrative court has the last word after an appeal 

deliver its motivation behind the decision taken (Article 3:46), the same way the citi

                                                 
94 English version of the Act: http://www.rijksoverheid.nl/documenten-en-

en, W. 
ag: Boom 

 Groot-van Leeuwen & M.T.A.B. Laemers, ‘De Awb en ‘de burger’’, in T. Barkhuysen, W. 

publicaties/besluiten/2006/06/21/engelse-tekst-awb.html  
95 L.E. de Groot-van Leeuwen & M.T.A.B. Laemers, ‘De Awb en ‘de burger’’, in T. Barkhuys
den Ouden & J.E.M. Polak (red.), Bestuursrecht harmoniseren: 15 jaar Awb, Den Ha
Juridische uitgevers 2010, p. 131-143. 
96 L.E. de
den Ouden & J.E.M. Polak (red.), Bestuursrecht harmoniseren: 15 jaar Awb, Den Haag: Boom 
Juridische uitgevers 2010, p. 131-143. 
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requested to provide the right documentation for the application (Article 4:2); or during 
the second phase when, before formally appealing the decision, the applicant files an 
objection and the disputed decision will be reviewed by the administrative authority 

rticle 7:11). 

ALA imposes default penalties on administrative authorities in case of failure to make a 

ecision-making procedures. An internal study in 

improving customer 

authority an additional 

he provisions do increase the possibility of a 
peedy solution and in the ‘worst case’ scenario give the citizen a financial compensation. 

ve a broader impact, in the sense of pushing the administrative 

                                              

(A
 
G
decision within the relevant decision period (Article 4:17-4:20 of GALA).97 The time limits 
for individual decisions depend on the type of decision and have been laid out in a 
special law called the Law on Default Penalty (Wet Dwangsom). This special law stipulates 
that after the time limit has passed, the government has an additional two weeks to take a 
decision. If after this period no decision has been taken, the administrative authority is 
obliged to pay a fine of €20 per day for the first two weeks, €30 per day for the next two 
weeks and €40 per day up to a maximum of 42 days. In the absence of a special time 
limit, GALA states that a reasonable period needs to be maintained which cannot exceed 
eight weeks. 
 
In recent years, the Dutch Government has taken steps to improve the efficiency and 
effectiveness of the administrative d
2008 by the Dutch Ministry of the Interior and Kingdom Relations states that citizens 
accumulate up to 4 million hours of administrative burden due to thousands of formal 
complaints and appeals on a yearly basis. In order to decrease this burden and improve 
customer satisfaction, the government announced a special action plan in 2008 focussing 
on simplifying and digitalising procedures but also focussing more on pre-mediation 
rather that judicialisation of conflicts and relationships.98 Besides 
satisfaction, another motivation for the government to take action was the potential 
financial costs that complaints and appeals could bring to the administration due to the 
specific rules on decision periods. 
 
When the special law on default penalties was introduced in October 2009 the main idea 
was to provide the citizen with a tool to push the administrative authority into action.99 

owever, patience is asked for, considering that the law gives the H
two weeks to take a decision before receiving the financial penalty. Unfortunately, in the 
Dutch case there is not sufficient data available to state that the default penalty on itself 
has been the sole cause for increasing the timely response of authorities.100 However, 
from a customer satisfaction point of view, t
s
The provision can also ha

   

kwaliteitsvraagstuk’, in T. Barkhuysen, W. den Ouden & J.E.M. Polak (red.), Bestuursrecht 
harmoniseren: 15 jaar Awb, Den Haag: Boom Juridische uitgevers 2010, p. 343-358. 

ccessed in September 

ische uitgevers 2010, p. 159-171. 

97 Tom Barkhuysen, Willemien den Ouden, Ymre E. Schuurmans, The law on administrative 
procedures in The Netherlands, contribution to International Academy of Comparative Law, 
Codification-Congress, 24-26 May 2012, National Reports Codification of Administrative 
Procedure, www.law.ntu.edu.tw/iacl/Download_en.aspx, page 3 
98 M.M. Groothuis, ‘De Awb en digitalisering’, B.J. van Ettekoven, ‘rechtseenheid als 

99 http://wetten.overheid.nl/BWBR0026450/geldigheidsdatum_20-09-2012, a
2012, 
100 A.T. Marseille, ‘De Awb in cijfers’ , in T. Barkhuysen, W. den Ouden & J.E.M. Polak (red.), 
Bestuursrecht harmoniseren: 15 jaar Awb, Den Haag: Boom Jurid
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authority in general to keep to the time limits. These benefits are of direct relevance to the 
EU level, thus supporting the case for a general law on administrative procedure at the 

U level to cover timely decision making (and related enforcement measures). 

t of appeal to an administrative court.101 It regulates 

dministrative procedures in the Netherlands also 
 

dministrative authority. Access to information retained by the government does not fall 

that establishes 

aw on Default Penalty 

E
 
General Administrative Law Act 
 

As mentioned before, GALA defines the rules for decisions made by administrative 
authorities and creates the righ
administrative decision-making processes and provides for legal protection against the 
decisions taken by the authorities. A
provide for rules on decision periods, including in case an authority fails to take the
decision in a timely manner. The procedural law in the Netherlands also includes 
administrative transparency and access to information relating to cases retained by the 
a
under procedural law and is covered by the Public Access Act (Wet openbaarheid van 
Bestuur, Wob). Strictly speaking the Wob is not part of the administrative procedure 
given that it does not apply to all administrative authorities. Nevertheless, there are plans 
to integrate the Wob into the GALA. 
 

GALA has been a big step towards regulating administrative procedures. It achieved 
more uniformity and systematisation, especially given that the same rules apply to all 

dministrative decisions (as long as there is no specific statute a
exceptions). By standardising administrative procedures, authorities, courts, scholars and 
citizens are using the same vocabulary when confronted with rules. 
 

A broad package of administrative procedures could lead to complexity. This risks that 
government´s ability to act effectively for the public´s interest is restricted. Too much 
complexity also risks the quality of the decisions and increases delays. As a result, in the 
Netherlands there has been a strong focus on optimising the administrative procedures. 
On top of this, not surprisingly given the recent budget cuts, general administrative 
procedures also allow for a clear focus on cost management.  
 

GALA uses several tools to speed up decision-making processes. For this case-study, the 
most significant is the Law on Default Penalty given the fact that there is some statistical 
data available on the impact of this tool. The other tool used is the Lex silencio positivo or 
fictitious positive decision-making tool. 
 
L
 

An evaluation conducted by the government on the implementation of the law in 2010 in 
327 Dutch municipalities showed that the timely response situation improved.102 
However, the study did not clarify whether the law had an effect on the quality of service 
provision. In fact, many municipalities were already implementing other measures aimed 

                                                 
101 English version of the Act: http://www.rijksoverheid.nl/documenten-en-
publicaties/besluiten/2006/06/21/engelse-tekst-awb.html  
102 http://www.rijksoverheid.nl/documenten-en-publicaties/rapporten/2011/01/01/eerste-

r 2012. meting-monitor-wet-dwangsom.html, accessed in Octobe
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at improving the quality. Nonetheless, the majority of municipalities acknowledged the 
added value of the law on top of their on-going efforts for improvement. 
 
Implementing the Law on Default Penalty 
The Law on Default Penalty in the Netherlands is meant to improve the timely response 
of the government. As mentioned above, the municipalities in the Netherlands have also 
taken other measures prior to the law in order to improve service provision. The most 

portant measures have been: 

 Their own default penalty arrangement in case the norms are not adequately applied; 
 The application of lex silencio positivo, meaning that in case the government does not 

answer within the given time-limit, the request is automatically approved. 
 
More than half of the examined municipalities in the Netherlands apply the lex silencio 
positivo-method. Around 40% of municipalities have introduced the manifests or similar 
documents. Only 4% of the municipalities applied a default penalty prior to the entry 
into force of the law. This shows that the implementation of the law on default penalties 
has had an important impact on the functioning of the public administration. A 
respondent to the government’s evaluation states: ‘As a manager you do need to explain 
yourself in case your organization is confronted with paying default penalties’.  
 
When drafting the law on default penalties, the government did not include the 
obligation for administrations to inform the citizens on the possibilities the law offers. 
The main reason was that GALA did not oblige the administrations to confirm receipt of 
requests. Providing for an obligation to inform on the default penalty law would be such

 confirmation. In fact, such a confirmation would generate administrative burden and 

formation through websites, offering standard forms for citizens to 
eport incompliance with GALA, and by including information when confirming the 

 not directly informing the citizens on the 
t lost or citizens file complaints to wrong 

crease the possibility of default 
he citizens receive clear information on 

ith public administrations. 
 

im
 A citizens-manifest or quality-manifest stating the norms applied by the government 

when addressing citizen requests; 


 
a
contradict the objective to increase effectiveness. As a result, 57% of the Dutch 
municipalities inform citizens about the possibilities of the law. They do this by 
providing general in
r
receipt of citizen requests. The risk of
possibilities is that complaints might ge
departments in order to slow down the process and in
penalties. It is therefore recommended to ensure t
their rights and obligations when dealing w

Timely decision-making 
Government bodies are required to gather data on the application of the Law on Default 
Penalties. Around 75% of municipalities, included in the evaluation conducted in 2010, 
gathered information on the application of the law. Most kept this information in a 
central database while some municipalities gathered this data per organisational level. 
Not all administrations publish this information externally; nonetheless, around 17% 

clude this information in their annual report. Three kinds of decisions are relevant: 
r a citizen request (i.e. for permits, subsidies, etc.); 

in
 Decisions taken afte
 Decisions taken after a citizens complaint/objection; 
 Decisions on access to public information. 

PE 494.457       EAVA 1/2012 III-47



 

Citizen requests 
The Dutch case allows for a quantification of the benefits of general law on 
administrative procedure. Indeed, prior to the implementation of the Law on Default 
Penalty, 56% of the municipalities handled requests on social affairs within the required 
time limit. In 2010 this improved to 72%. On the requests on healthcare there was an 
improvement from 45% to 69%, requests on local ordinances from 53% to 77%, and 

 subsidies frorequests on m 42% to 73%. 
 

Figure 15 - Percentage of municipalities dealing with requests within the time-limit 
before and after the Law on Default Penalties 
 

 
 

Despite the clear improvement in dealing with requests, between 24% and 32% of the 
municipalities did not manage to handle the requests within the time limits. The main 
reason given were: 
 
 Dependency on external institutions; 

pacity; 

ernal procedures. Besides, several municipalities 
ighlighted the importance of intensively communicating with the citizens and 


 Lack of public administration ca
 Lack of effective control of timely response objective; 
 Complex internal decision-making structures; 
 Lack of information on the time-limits. 

 
Around 75% of the municipalities indicated that they took measures to adapt to the Law 
on Default Penalties. Municipalities primarily improved the monitoring of timely 
responses and harmonised int
h
explaining failures to meet time limits. This is considered to improve customer 
satisfaction and deter citizens from filing formal complaints. 
 
Objections to decisions taken 
When the government introduced the Law on Default Penalty, the time limits were also 

djusted in order to allow administrations to adapt to the new requirements and limit the a
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impact of failing to meet the deadlines. In 2009 only 7% of municipalities managed to 

  
 2010, 38% of municipalities managed to deal with the complaints within the time 

s been a significant increase. Nevertheless, the majority of local 

deal with complaints within the legal time limits. The biggest problem administrations 
faced were the decisions that had to be taken in case a complaint was formally grounded. 
In such a case, the decision needs to be retaken which normally will be guided by a 
complaints-committee. On top of this, in case the administration decides not to take over 
the advice of the complaints-committee, this decision needs to be motivated. 
     
In
limits. This ha
administrations do not manage to achieve timely response targets. Important reasons 
include the complexity of cases and the intensive contact between the administration and 
the citizens. As with the handling of requests, responsiveness of complaints can be 
improved by enhancing time management and harmonising internal procedures. Also, 
an effective form of dealing with complaints is pre-mediation as soon as the complaint is 
received. 
 
Decision on access to public information 
The Wob entered into force in 1980 and has been updated several times. Any person can 
demand information related to an administrative matter if it is contained in documents 

eld by public authorities. The request for information, or ‘wobbing’, is a useful tool for 

he increase of costs does not necessarily reflect on the timeliness of responses by the 
VNG evaluation shows that there has been no significant 

h
citizens but is not used extensively. However, since the entry into force of the Law on 
Default Penalty, the costs for the government have increased according to the Association 
of Dutch Municipalities. (Vereninging van Nederlandse Gemeenten, VNG). The law has 
increased the decision-period from two weeks to four weeks, with the exception for 
environmental decisions. The term can be delayed once with another four weeks.  
 
T
municipalities. In fact, the 
difference before or after the entering into force of the Law on Default Penalties. The 
main reason is that municipalities prioritise the Wob requests and place regular citizen 
requests on hold. 
 
Applying the law on default penalties 
More than 75% of the municipalities received notices of default in 2010, most regarding 

otices concerning late responses to requests. However, 60% eventually did not have to 
 means that most municipalities manage to deal with the 

efault notice within the given time limit of two weeks. Most payments on defaults have 

 2010, there have been 1136 default notices filed according to respondents in the VNG 

appealed 73 times a request that was not taken in time and judges 
imposed in 16 cases a time limit with a corresponding default penalty. These accounted 

n
pay default penalties. This
d
been done due to complaints (56%) and requests (34%). Only few municipalities are 
confronted with courts imposing decision-making periods and corresponding default 
penalties in case of incompliance.  
 
In
evaluation. Municipalities were obliged to pay default penalties in 213 cases for a total of 
€138,287.  Citizens 

for €6.110.  
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The effect of the law on default penalties 
As he 
tim
pen
the en the VNG surveyed this, around 37% of 

unicipalities claimed that they did not improve timeliness due to the law, while the 

we have seen in the previous paragraph, local administrations have improved t
eliness of their responses significantly with the implementation of the default 
alties legislation. However, the cause-effect relation is not necessarily recognised by 

municipalities themselves. Wh
m
same amount (38%) acknowledged the opposite. 
 
Service delivery 
A further positive effect of the law could be the improvement of service delivery. 
Administrations stated that improving service delivery has always been a priority and 
that the law on default penalties renewed interest in this priority. Procedures have been 
re-analysed and administrations are incentivised to address weaknesses that could lead 
to default. The law has also moved administration to be more intensively in contact with 
the citizens. After all, the decision-making periods can be extended with the consent of 
the citizens. This does not only improve the quality of service delivery, but also affects 
the customer satisfaction. A further positive effect of the law has been that civil servants 

ere confronted with the importance of timeliness, resulting in a more conscious 

 jeopardise the quality of 
ervice provision. The law could also cause changes in prioritising cases due to the need 

d 

w
administration. 
 
Negative effects of the law could be an increase of administrative burden. Moreover, the 
relationship between citizen and administration risks to become ‘overburdened’ by legal 
procedure. Finally, too much pressure to deliver in time could
s
to respond in time, i.e. a civil servant could prioritise a less important case to avoi
default penalties. 
 
Quality and type of decisions 
Given hat default penalty legislation pushes administrations to take decisions within a 
given time-frame, it could be argued that this could lead to a decrease in the quality of 
the decisions. Surveys in the Netherlands among municipalities reject this assumption. 
However, there is a second aspect to this that has to do with the type of decision taken. 

the Dutch municipalities use the lex 
ilencio positivo-method103 or fictitious positive decision in order to stimulate timely 

 GALA besides the Law on Default Penalty as a 

                                                

Time pressure could move administrations to take negative decisions. The reasoning in 
such a case could be that a negative decision can always be appealed at a later stage.  
 
Lex silencio positivo (LSP) 
 
As we have seen in the previous paragraphs, half of 
s
service provision. This method is used in
tool to stimulate the timeliness of responses. 
 
LSP has been introduced in GALA due to the EU Services Directive 2006/123. Article 13, 
paragraph 4 states: 

 
odel 103 The term LSP is based on the Spanish model of fictitious decision-making. The Spanish m

has been at the basis of the debate in the Netherlands. 
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‘Failing a response within the time period set or extended in accordance with paragraph 3, 
authorisation shall be deemed to have been granted. Different arrangements may nevertheless 
be put in place, where justified by overriding reasons relating to the public interest, including 
a legitimate interest of third parties.’ 

 
As a result the Dutch government introduced the principle in the GALA. There has been 
debate regarding this mechanism. A common argument against LSP is the fact that as 
soon as it is legitimised for certain activities to need a permit, LSP is not an obvious tool.  
After all, the permit is in place to serve the common interest. The legal requirements ne de  

 be met in order to approve the decision. The second argument against LSP is the fact 
eans that there has not been any form of balancing the 

terest of the parties. In other words, the legal certainty of the parties would be 

in administrative procedures. Such delays cause for legal uncertainty, 
ustomer dissatisfaction and can have financial consequences. 

 a 

ent of eGovernment), and helping reduce the number of existing IT systems 

provided for electronic communications in their general administrative law, contributing 
to the effective development of eGovernment (3.3.2). 

e use of 

 

to
that deciding without decision m
in
jeopardised. Also the LSP allows for ambiguities as for example the legal nature of such a 
decision. When will decisions take effect, how do you inform thirds on the existence etc.? 
On top of this, administrations could respond to LSP cases by immediately refusing the 
request avoiding the decision to be granted. 
 
There are also arguments in favour of LSP decisions. Politicians favour the notion that 
fictitious positive decisions speed up the administrative procedures. Evaluations 
conducted by the government on the implementation of GALA all indicate problems 
with delays 
c
 

3.3 Public administration use of electronic communication means in
selection of Member States 

 
This case study focuses on the potential benefits of a general law on administrative 
procedure at the EU level with regard to setting the framework for e-communication 
(empowerm
(rationalisation). 
 
The first section of this case study presents the current situation with regard to the use of 
electronic communication at the level of the EU institutions, with a specific focus on the 
EC (3.3.1). The second section describes the experience of some Member States that have 

 
Our assumptions for the case study are:  
 
 Firstly, we understand that some of the EP Report’s recommendations imply th

e-communication means (we will refer to this as eGovernment services).104 These 
recommendations notably include, recommendations 4.2 on the acknowledgment of

                                                 
104 European Parliament, Committee on Legal Affairs, Report with recommendations to the 
Commission on a Law of Administrative Procedure of the European Union, 12 November 2012 
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receipt; 4.5 on the right to have access to one’s file; and 4.9 on the notification of 
administrative decisions. Thus, we understand that the general law on administrative 
procedure would set a common framework for e-communication at the EU level. 

 Secondly, we assume that the absence of a general law contributes to the current 
situation of IT system fragmentation within the EC. We consider that the spirit of a 
gen rae l law with relevant provisions on e-communication would encourage the 

- esident Šefcovic explained the results of an 

 of IT leadership and notes internal communication as one of 
e main challenges. There is no central coordination or forum for discussion on strategy: 

for IT expenditure is spread out across the services. Roughly 40% comes from the 
Administrative Budget. The rest largely from operational budget lines managed by individual or 

development of common IT systems for all administrations as opposed to having 
multiple systems with the same functionality: ‘In the coming kingdom of eGovernment a 
generally valid operative system promises more of a future than separate piecemeal utilities’.105 

 
3.3.1 The current EU context 
 
Electronic communication between the EC and the EU citizens and businesses is only 
covered by sector-specific legislation. This is in contrast with some of the Member States 
where electronic communication is explicitly included in the general law on 
administrative procedure. For example, Sweden’s Administrative Procedure Act reads: 
‘The authorities shall also ensure that people are able to contact them by telefax and electronic 
mail, and that they can reply in the same way’.106 Similarly, in The Netherlands, the general 
law on administrative procedure includes provisions on electronic communication 
between the administration and interested parties.107 More examples are noted in section 
3.3.2 below. 
 
We now turn to the current deficiencies at EU level (focus on the EC) with regard to ICT 
that could be related to the absence of a general law on administrative procedure.  
 
In a recent Communication, EC vice pr
Interservice Task Force to study the current IT situation in the EC, with one of the main 
issues being the ‘considerable room for rationalising and standardising such information 
systems’.108 
 
The report points to a lack
th
‘responsibility 

                                                 
105 ‘Im künftigen Reich des electronic government verspricht ohnedies ein allgemeines Betriebssystem mehr 

eden. 2007. The 1986 Administrative Procedure Act,  Section 5, 5 July 

lands. Netherlands Administrative Law Library. April-June 2012, page 9 
mission. 

Zukunftsfähigkeit als fachbrüderlich gebastelte utilities’, Martin Burgi, Gesetzgebung im 
Verwaltungsverfahrensrecht zwischen europäischem Umsetzungsdruck und (fehlendem) 
nationalem Gestaltungswillen, in Martin Burgi / Klaus Schönenbroicher, Die Zukunft des 
Verwaltungsverfahrens, 2010, page 42 
106 Ministry of Justice of Sw
2007, page 2 
107 Barkhuysen, T. and Ouden, W. 2012. In Ymre Schuurmans. The Law on Administrative 
Procedures in the Nether
108 EC, Communication to the Commission of 7.10.2010 Getting the Best from IT in the Com
SEC(2010) 1182 final. 

PE 494.457       EAVA 1/2012 III-52



 

groups of DGs’.109 Moreover, EC internal communication appears to be insufficient: 
ped under operational budget lines might also be of use to other 

services of the C the mean  or adapting such processes.110  
The press has referred to this in strong words: ‘It [the EC] employs 3,800 staff and spends 
€ ear t it i e between 
t
 
The conseque  of IT syst ce 
inefficiencies: ‘ orma Gs which treat the 
'policy lifecycle systems dealing with grant management. In all it is 
e t fo  over a 
d us
 
Looking at the ation, the area of ‘external communication’ is of 
interest: ‘the of a fragmented number of systems to support its 
communication ublic: there are more than 460 websites and 7,8 million pages; 
on avera new si an . 
H  v ted. The 
p ation ent roduced 
b e full , an dards. This 
g onalisation of 70% of mated 
savings of more than 2M€ in the next 4 years’.113 
 
Finally, it is worth noting Mr Šefcovic’s re  ‘[this 
challenging initiative] would need political suppor g at the highest level’, considering 
the potential contribution that a general law on administrative procedure would have in 

114

‘information systems develo
ommission but we lack s for identifying

500m a y
hem’.111 

on systems so disparate tha

nce is a redundancy
for example there are 450 inf

'. There are 119 information 

s incapable of finding common caus

ems and functionalities, and thus resour
tion systems spread over 23 D

stimated tha
ozen broad b

there are over 2000 different in
iness categories’.112 

 specific areas for rationalis
Commission disposes 
 with the general p

rmation systems in DGs covering just

ge, 3 
owever, only

otential r
y DGs ar
ives room to a po

tes are created each month 
8% of the sites attract 80% of all 
alisation gains appear self-evid
y integrated within EUROPA

tential rati

d 40 new sites were launched in 2010 alone
isits and more than half are rarely upda
. It is essential that all the web-pages p
d follow the corporate editorial stan
 the current systems in this area with esti

flection on possible rationalisation -
t and steerin

terms of political support and steering.  
 
One of the most important measures to tackle these issues (i.e. rationalising, harmonising, 
and resource efficiencies) was to put in place a new set of bodies. These included an 
ABM+IT Steering Committee, a High Level Committee on IT, and an Information Systems 
Project Management Board: 
 
 

                                                 
109 EC, Communication to the Commission of 7.10.2010 Getting the Best from IT in the Commission. 
SEC(2010) 1182 final. 
110 EC, Communication to the Commission of 7.10.2010 Getting the Best from IT in the Commission. 
SEC(2010) 1182 final. 
111 ComputerWeekly.com, European Commission prepares for cuts to sprawling €500m IT 
spend.24.03.11. http://www.computerweekly.com/news/1280095517/European-Commission-

n to the Commission of 7.10.2010 Getting the Best from IT in the Commission. 

ommission, Follow up to the Communication ‘Getting the best from 

prepares-for-cuts-to-sprawling-500m-IT-spend, 2011, accessed on 18 September 12. 
112 EC, Communicatio
SEC(2010) 1182 final. 
113 EC, Communication to the C
IT in the Commission’ of 7 October 2010 - First decisions in the IT rationalisation process. 30 
November 2011, page 4. 
114 EC, Minutes of the 1931st meeting of the Commission held in Brussels (Berlaymont) on 
Thursday 7 October 2010 (morning). PV(2010)1931 final. 
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Table 2 - The ‘new’ governance of IT at the EC level (as of 1 November 2010)115 
 

Body Members / participants Responsibilities 

ABM+IT 
Steering 
Committee 

Representatives from 5 DGs 
representing a cross section of 
DGs or families of DGs which 
use IT funding under 

Propose corporate IT strategy for the 
Commission to the College. Oversee the 
streamlining and harmonisation of business 
processes, set targets for achieving efficiency 

operational budgets or gains; review IT security etc. 
administrative budget lines. 

High Level 
Committee 
on IT  

Chaired by a Deputy Secretary 
General and comprising 
director level representation 
from the DGs represented on 
the ABM

Preparation of the work of the ABM+IT 
Steering Committee. Give effect to the Task 
Force’s recommendations 

+ IT Steering 
Committee 

Information 
Systems 
Project 
Manage-
ment Board  

Chaired by the Director General 
of DG DIGIT. The SG will 
provide the secretariat of this 
new body 

Prepare guidelines on good IT project 
management; advise DGs on all new IT 
investments above €0.5m as well as 
identifying potential new corporate 
applications. The Board will signal issues 
requiring corporate guidance or decision to 
the High Level Committee on IT and for 
endorsement by the ABM+IT Steering 
Committee. 

 
In fact, the EC DG DIGIT Annual Report 2011 notes two specific objectives dealing with 
the rationalisation exercise, namely specific objective 1.5 - ‘Propose a convergence plan to 
streamline the overall number of information systems and to reduce the overall number of human 

e 1.6: ‘Deliver methodological support for corporate resources involved in IT’ and specific objectiv
setting up the EA@EC Centre of 

 
ws 

e 
all 

business process streamlining and IS rationalization by 
Excellence...’116  
 
DIGIT indicators suggest that there is still a long way to go, e.g. the result indicator for
specific objective 2 - number of new DGs adhering to IT Infrastructure Consolidation sho
that only 12 DGs and 3 Services had adhered to ITIC by December 2011.117 This might 
explain why one of DIGIT’s key objectives for 2012 is an ‘effective contribution to th
implementation of the IS rationalisation plan in order to streamline and reduce both the over

                                                 
115 EC, Communication to the Commission of 7.10.2010 Getting the Best from IT in the Commission. 

0 
011, page 5. 

whenever appropriate other European 

and e-services, support services and telecommunications facilities required for their business 
processes.  EC, DIGIT Management Plan 2012, Final Version, 14 December 2011, page 12. 

SEC(2010) 1182 final. 
116 EC, 2011 Annual Activity Report, Directorate-General for Informatics (DIGIT), Final Version, 2
March 2
117 Specific objective 2: Provide the Commission, and 
Institutions and bodies, with the high quality state-of-the-art corporate IT infrastructure solutions 
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number of redundant information systems and the IT resources in conformity with the priorities 
agreed by the ABM+IT Steering Committee’.118 
 
Furthermore, we understand that the rationalisation exercise would contribute to the 
development of eGovernment services at EC level, a view that is endorsed by the DIGIT 
Management Plan 2012, ‘the Commission must lead by example through: ... rationalising the 
portfolio of its mission-critical information systems supporting those business processes to deliver 
and operate smart e-government services that are innovative and user-centric’.119 
 
Whilst the EC has promoted eGovernment in the Member States in the past years, our 
esearch shows a different picture at internal level, i.e. within the EC.120 As stated by a 

ment an 
tegrated Commission’.122 The mid-term review of the e-Commission 2006-2010 showed 

‘perception of the e-government maturity of the Commission is close to 2.7, 
ompared with 2 which was the level in 2005 and thus is on track towards the objective of level 3 

 the eGovernment 
aturity scale’.124 

r
recent EC document, ‘the European Commission has itself taken up eGovernment through 
eCommission... However, in the recent eCommission Communication it was indicated that the 
European Commission still has some way to go to be on a par with exemplary eGovernment 
systems in Europe’.121 
 
Moreover, the report ‘e-Commission 2006-2010: enabling efficiency and transparency’ ranks 
the EC at level 2 out of 4 on the e-government maturity scale. This report sets the 
objective to ‘reach, by 2010, the next level of e-government maturity, i.e. to imple
in
some progress: 
c
to be reached by 2010’.123 However, the EC is still far from its target if we consider one of 
the objectives set by DIGIT in 2011: ‘to draw up a new e-Commission strategy for 2011-2015, 
enabling the Commission to reach Level 4 (Transformed Government) in
m
 
DIGIT explicitly notes the need to improve internal eGovernment: ‘while promoting the use 
of ICT in society as a whole through the i2010 strategy, the Commission intends to lead by 
example by applying to its own administration the European information society policy in e-

                                                 
118 EC, DIGIT M

9 EC, DIGIT Ma
anagement Plan 2012. 14.12.11. Final Version. 
nagement Plan 2012, Final Version, 14 December 2011, page 6. 

122 EC, e-Commission 2006-2010: enabling efficiency and transparency. 

ommunication.pdf, page 4 

11

120 During the past decade, the Commission has drafted its main strategies and plans in relation to 
eGovernance applied at internal level (i.e. for the EC), through several documents: ‘e-Commission 
2001-2005’, ‘e-Commission 2006-2010’, and ‘e-Commission 2001-2015’. However, and so far, the 
contractor has not found any external evaluation of such plans, and also, the contractor has not 
found published online the last e-Commission 2001-2015. 
121 EC, Commission staff working document. Annex to the Communication from the Commission 
to the Council, the European Parliament, the European Economic and Social Committee and the 
Committee of the Regions. i2010 eGovernment Action Plan: Accelerating eGovernment in Europe  
for the Benefit of All. COM(2006) 173 final. 
http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2006/sec_2006_0511_en.pdf, 
pages 17-18. 

http://ec.europa.eu/dgs/informatics/ecomm/doc/ecomm-2006-2010_cs_en_v414_postcis.pdf, 
page 8. 
123 EC, e-Commission 2006-2010: Mid-Term Review. 
http://ec.europa.eu/dgs/informatics/ecomm/doc/c_2008_7961_1_en_c

PE 494.457       EAVA 1/2012 III-55

http://ec.europa.eu/dgs/informatics/ecomm/doc/communication_sefcovic_tothecom.pdf


 

government’.125 In fact, the ‘e-Commission 2012-2015’, builds on the previous ‘e-
Commission 2006-2010’, focusing on issues such as the e-Government Action Plan, the 
Digital Agenda and the rationalisation exercise: ‘The internal dimension of e-Commission 

006-2010 has been instrumental in simplifying and streamlining Commission activities, 

, Spain, Sweden, and The Netherlands, and one Candidate Country: 
eland. The section first presents an overview of the legal basis regarding electronic 

ver 
lectronic communication under their general laws on administrative procedure, and also 

In Spain, the general law on administrative procedures (Ley 30/1992 de Régimen Jurídico de 
he 

interaction 
 

n 
d 

 administrative procedures, which is mainly due to the lack of legal 
e, the 

        

2
targeting areas such as budget and finance, document management, human resources, decision 
making, procurement, communication and business continuity. The deployment of corporate 
information systems supporting these activities and leading to the phase-out of local systems was a 
first step towards the convergence and rationalisation of IT systems within the Commission.’126 
 
3.3.2 The Member State examples 
 
This section looks at the experience of countries that have included aspects of electronic 
communication in their general law on administrative procedure, namely, four Member 
States: Germany
Ic
communication. This is followed by some examples of the benefits of eGovernment in 
these countries. The examples aim to demonstrate the benefits of including provisions on 
electronic communication in a general law on administrative procedure at the EU level, 
mainly to contribute to effective eGovernment at the level of the EU institutions. 
 
Legal basis  
 
This section reviews the motivations that have led the case study countries to co
e
the detail of coverage of electronic communication in the general laws. 
 
Motivation 
Although described in different ways and depth (e.g. in Spain the law explicitly refers to 
the motivation, however, this is not the case of Sweden) the common denominator to all 
countries is the need to catch up with tools already used by society in order to modernise 
and establish a more efficient administration. What follows next is a brief description for 
each country. 
 

las Administraciones Públicas y del Procedimiento Administrativo Común) mentions t
legislator’s motivation with regard to the inclusion of electronic means for the 
with the citizens. It is argued that the extraordinary progress of the Spanish Public
Administration, in the past, in terms of the use of information technologies, has bee
limited to an internal dimension. In fact, the informatisation phenomenon has hardly ha
any impact on
acknowledgement documents and communication via telematic means. Furthermor

                                                                                                                              

ge 

124 EC, 2011 Annual Activity Report, Directorate-General for Informatics (DIGIT), Final Version, 20 
September 2011, page 5. 
125 EC, http://ec.europa.eu/dgs/informatics/ecomm/index_en.htm. Accessed on 18.08.12. 
126 EC, e-Commission 2012-2015 Delivering user-centric digital services, 
http://ec.europa.eu/dgs/informatics/ecomm/doc/communication_sefcovic_tothecom.pdf, pa
3. 
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legislator continues, the old bureaucratic and formalist techniques have been rendered 
e law should now be opened to the modernisation of the administrative 

 of administrative procedure. According to the Stockholm Institute for 
candinavian Law, this amendment was based on a study to analyse to ‘what extent, the 

ation in 
e Swedish 1986 Administrative Procedure was to adjust to certain tools that the society 

ctive communication between citizens and administrations; (c) to ensure 
implification and unification of administrative legislation. Whilst we can conclude that 

obsolete, and th
operations by catching up with technological innovations.127 
 
In Iceland, the Public Administration Act 37/1993 was amended in 2003 by the 
Administrative Procedures Act 37/1993 (focus on electronic administration) with the aim 
of removing legal obstacles that could prevent the use of electronic means for the 
operation
S
distinctive features of IT called for specific rules to be laid down in order to take full advantage of 
its benefits in administrative procedures’.128 The study found: ‘that the distinctive 
characteristics of the electronic dissemination of information required a number of rules to be set 
down in order for it to be deemed as equally valid as traditional methods and to fulfil the material 
requirements'. 129 
 
Unlike the Spanish case, in Germany, as in Sweden, the Administrative Procedure Act 
does not provide much information with regard to the legislator’s motivation. Whilst the 
scope of electronic communications is covered in much depth in the German case, it 
appears that the main motivation to include references to electronic communic
th
was already using. As the Swedish e-Government Delegation notes ‘the use of e-mail in 
communication with citizens and businesses is not new at all. It is just a way of adapting 
government to the needs of today’s society and the expectations of citizens and businesses’.130 
 
In The Netherlands, the General Administrative Law Act offers since 2004 a normative 
frame on electronic communication between citizens and administrations. The purpose of 
this was: (a) to address doubts over when electronic communication would be possible; 
(b) to ensure effe
s
the first two objectives have been achieved, the final objective on whether digitalisation 
leads to simplicity and unity of administrative procedures is being debated, with 
questions as to whether improving the unity of administrative procedures simplifies 
procedures for citizens.131 

                                                 
127 Author’s own translation. Source: Exposición de Motivos, Apartado 5, Ley 30/1992, de 26 de 

oviembre, de Régimen Jurídico de las Administraciones Públicas y del Procedimiento 
ministrativo Común 

128 Hreinsson P., 2005, Electronic Administration in Iceland. Stockholm Institute for Scandianvian 

e 

and two have been achieved, based on the following: in a 
 

d 
e digitalised procedures between citizens and authorities. It also 

s and the creation of the website Mijnoverheid.nl. This 
istrative procedures through one single 

n
Ad

Law 1957-2010 
129 Hreinsson P., 2005, Electronic Administration in Iceland. Stockholm Institute for Scandianvian 
Law 1957-2010. 
130 Communication from The Swedish e-Government Delegation (www.regeringen.se) to th
contractor, in the context of the present study, during October/November 2012 
131 We conclude that objectives one 
progress note on e-Government in 2009 and a paper on the modernisation of government, send by
the State-Secretary on Internal Affairs to the Parliament, it states that most national, provincial an
municipal authorities hav
describes how organisational support is being modernised by improving e-signatures (DigiD), 
designing national templates for e-form
website allows citizens to access information on admin
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Scope of the law  
Most case study countries, except for Sweden, cover electronic communication in 
thorough detail via several articles. This is particularly true in the case of Iceland, 

ermany, and The Netherlands. The case of Spain is also interesting since some articles 

ectronic 
ommunication. Section 1 of this Article states that ‘Public Administrations will promote the 

plication of electronic, informatic, and telematic means for the development of their 
ctivities and competences…’, whilst section 5 refers to the validity and effectiveness of 

stems to be used by the Administrations…) were later 
erogated and expanded by the Law on Citizens’ Electronic Access to Public 

 of electronic 
ecords.135 It is worth noting that these articles provide for the use of electronic means for 

an obligation to use electronic means. 

G
that referred to electronic communications were later derogated and expanded in a new 
Law on eGovernment. What follows next is a brief description of the situation in each 
country. 
 
In Spain, Article 45 of the general law on administrative procedures refers to el
c
use and ap
a
electronic documents produced by the public administration as long as the authenticity, 
integrity and preservation of these documents can be guaranteed. 132 It is also worth 
noting that sections 2 to 4 of this Article (referring to the use of electronic means by 
citizens, approval of information sy
d
Services (also known as ‘Law on eGovernment’, entry into force in June 2007).133 
 
The scope of the law is not very detailed in the case of Sweden where the use of electronic 
means is only mentioned once in Section 5, and in relation to the use of the e-mail: ‘The 
authorities shall also ensure that people are able to contact them by telefax and electronic mail, and 
that they can reply in the same way’.134 In fact, a stakeholder from the Swedish e-
Government Delegation argues that e-mail should not be considered as part of any 
eGovernment initiative, however, at the time when this was included in the law, the e-
mail was a new tool, and inclusion in the law was considered to facilitate its use in public 
administration. 
 
In Iceland, the Administrative Procedures Act no. 37/1993, Chapter IX, describes the 
necessary minimum requirements for electronic administration. Six articles (Art. 35 to 40) 
deal with the following issues: the source of electronic proceedings, formal requirements, 
original and copy, electronic signatures, electronic procedure, and retention
r
administrative cases, but do not provide for 
 

                                                                                                                                      
national portal. Also the second objective has been largely achieved. Legal provisions have been 
foreseen to ensure digital signatures, time-stamps when sending and receiving electronic messages 

f

 own translation. Source: Artículo 45. Incorporación de medios técnicos, Ley 30/1992, 

134 The 1986 Administrative Procedure 
135 http://www.althingi.is/altext/stjt/2003.051.html. 

and clarification on the fact whether some procedures can or cannot be done electronically. All 
together this has ensured that effective electronic communication has been made possible. 
(http://nall.fireflies.nl/pdfs/343_Pagina's%20van%20Bestuursrecht%20harmoniseren_4e%20proe
_drukker-Deel%20Groothuis.pdf). 
132 Author’s
de 26 de noviembre, de Régimen Jurídico de las Administraciones Públicas y del Procedimiento 
Administrativo Común) 
133 Ley 11/2007, de 22 de junio, de acceso electrónico de los ciudadanos a los Servicios Públicos. 
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In Germany, the Administrative Procedure Act refers to electronic communication 
throughout the entire law. In particular, there are two sections dealing with this issue, i.e. 
Section 3a Electronic communication and Section 71e Electronic Procedure. Further to this, 
nine other sections include references to the use of electronic communication.136 
 
In The Netherlands, the General Administrative Law Act dedicates a whole division to 
the matter, i.e. Division 2.3 Electronic communication, including Articles 2:13 to 2:17 that 
describe in detail various aspects of the electronic communication process. Other parts of 
the Law also refer to electronic communication, such as Division 4.1.1 Applications Article 

:3a and Section 4.1.3.2 Penalty in case of failure to give a timely decision Article 4:17. 

 communication and the development of eGovernment is difficult 
 establish. As already explained, at country level, other laws might deal, directly or 

ectronic communication between citizens and the administration.137 

rnment at EU institutional 
vel presents considerable room for improvement (scores 2 out of 4 in the maturity 

we consider that a general law would bring the necessary uniformity at EU level in order 

financial and non-financial nature. With regard to 
esidency 

ngible 

4
 
Benefits 
 
This section reviews the quantitative evidence of the benefits of eGovernment. We first 
provide a general overview, and then note some progress indicators on eGovernment for 
the case study countries. Finally, we provide some examples by country, looking at the 
economic impact of eGovernment. 
 
Before reviewing the benefits it is important to note, that the causality between a general 
law covering electronic
to
indirectly, with el
Therefore, it is hard to tell with precision to what extent eGovernment has benefited from 
one law or the other. Having said that, it is also worthy considering the following: firstly, 
it is a fact that eGovernment benefits exist; secondly, eGove
le
scale); thirdly, we assume – based amongst others on the experience of some of the 
Member States – that general laws on administrative procedure that cover electronic 
communication contribute to the promotion of eGovernment. Therefore, it seems 
reasonable to think that a general law on administrative procedure at EU level would 
have a positive impact, despite the difficulty to provide an exact quantification. Indeed, 

to improve eGovernment (homogeneity and interoperability of IT systems). 
 
Overview: financial and non-financial benefits 
The benefits of eGovernment can be of 
the former, the report ‘Does e-government pay off?’ prepared under the Dutch Pr
of the European Public Administration Network, identified seven types of ta

                                                 
136 These sections are: Section 15 Appointment of an authorised recipient; Section 26 Evidence; 
Section 33 Certification of documents; Section 37 Determinateness an
act; Section 39 Grounds for an administrative act; Section 41 Notification of an administrative act;
Section 4

d form of an administrative 
 

4 Invalidity of an administrative act; Section 66 Obligation to hear participants; Section 69 

 to the general law on administrative procedures (Ley 30/1992 
) that 

nication, there is also a specific law on citizens' electronic 

Decisions. 
137 For example, in Spain, in addition
de Régimen Jurídico de las Administraciones Públicas y del Procedimiento Administrativo Común
includes reference to electronic commu
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benefits, namely: Improved quality of information and information supply; Reduction of 
process time; Reduction of administrative burdens; Cost reduction; Improved service 
level; Increased efficiency; Increased customer satisfaction.138 In this sense, some studies 
have already shown quantitative figures of possible savings from eGovernment practices, 
.g. ‘In the European Union Government revenues account for some 45% of GDP and public 

 tens 
f billions of euros potential savings for taxpayers) as well as in non-financial terms (e.g. higher 

 virtually all in society and economy’.140 Furthermore, some authors identify 
n interesting relation between eGovernment investments and larger reduction in levels 

of corruption: ‘the statistical association between e-government and corruption is economically 
larger than the comparable association between real GDP per capita growth and corruption… In 
conclusion, results suggest that e-government can make important headway in the fight to reduce 
corruption.’141 
 
Progress indicators 
This section presents United Nations and Eurostat indicators to demonstrate that the case 
study countries have made substantial progress with eGovernment (also in the context of 
the introduction of general law on administrative procedure): 
 
 In Spain, the weak impact of the informatisation phenomenon on administrative 

procedures was noted as one of the m tivations for the law. Several ye s later, the 
ade significant progress. According to the United Nations 

e
authorities purchase 15 to 20% of GDP or €1500 to 2000 billion every year. Electronic 
procurement and invoicing could result in savings in total procurement costs of around 5% and 
reductions in transaction costs of 10% or more, leading to savings of tens of billions of euros 
annually’.139 
 
With regard to intangible benefits, A 2006 report on the impact of eGovernment on 
economy and society at the EU level noted a ‘considerable impact in financial terms (e.g.
o
public service quality, more transparency, increased user satisfaction, inclusion and involvement) 
and relevant for
a

o ar
country appears to have m
2012 survey report, Spain is the top third emerging global leader (0.77),142 and the 
global leader in Southern Europe.143 Iceland comes second in the table of emerging 

                                                                                                                                      
access to public services (Ley 11/2007, de 22 de junio, de acceso electrónico de los ciudadanos a los 
Servicios Públicos). 
138 Capgemini and TNO, for the Dutch Presidency of the European Public Administration Network, 
2004, Does e-Government pay off?, page 9. 

913  Datar M. et al., Emerging Trends in E-Government, page 39, http://csi-

Netherlands (0.91), and the UK (0.89). 
143 UN, 2012, E-Government Survey 2012. E-Government for the People, pages 12, 32, 

public/documents/un/unpan048065.pdf 

sigegov.org/critical_pdf/4_37-46.pdf. 
140 EC. 2006c. Commission staff working document. Annex to the Communication from the 
Commission to the Council, the European Parliament, the European Economic and Social 
Committee and the Committee of the Regions. i2010 eGovernment Action Plan: Accelerating 
eGovernment in Europe  for the Benefit of All. COM(2006) 173 final. 
http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2006/sec_2006_0511_en.pdf, 
page 3. 
141 Barnebeck T., 2007, Does E-government Reduce Corruption? Department of Economics, 
University of Copenhagen, page 1. 
142 The leader of the table is the Republic of Korea (index value of 0.92), followed by The 

http://unpan1.un.org/intradoc/groups/
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leaders in eGovernment (0.7835) and 22nd worldwide. Germany is ranked 17th 
worldwide (0.8079). The Netherlands and Sweden are placed amongst the top ten 
worldwide leaders, i.e. The Netherlands (0.9125) second, and Sweden (0.8599) 
seventh in the table. 

 
 The use of electronic communication between citizens and public administration in 

the case study countries has also experienced an important development. For the 

eraction with public authorities 
UROSTAT) 

period of 2003-2010, the leader is Iceland with an increase from 49% to 64%, more 
than doubling the EU27 in 2010. Germany and Spain show similar growth rates, 
going from 23% and 19% to 35% and 31%, respectively, in the same period. This 
leaves both countries above EU27 (28% in 2010). Sweden went from 41% to 57%, and 
The Netherlands, presenting the highest increase, increased from 15% to 55%. 144 

 
Figure 16 - Use of Internet by individuals for int
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Examples of quantitative benefits 
or the 
f the 

 a 
 law on administrative procedure at the EU level, focusing on concrete savings 

 help fight against budget pressures: ‘In 
ent of the German Gross 

estments in 
take very long for 

 
R 

ly. 
anagement, in this case a digital signature, by the 

This section provides quantitative evidence of the benefits from eGovernment f
case study countries. In most cases, the benefits derive from the reduction o
administrative burden, which results in cost savings for both the private and public 
parties. The examples aim to provide further illustration of the potential benefits of
general
deriving from the general law covering electronic communication, and thus furthering 
eGovernment. What follows next are some examples by country. 
 
In Germany, eGovernment is expected to
Germany, the costs of bureaucracy make up between 2 and 5 perc
National Product and have risen more than 25% in the last eight years. However, inv
the German BundOnline 2005 initiative suggest that in some cases it will not 
investments in eGovernment to be amortised given that the investment costs of EUR 1.65 billion
can be set against annual savings of EUR 400 million. For example, an official notice costs EU
7.50 to process by conventional means, whereas it costs only EUR 0.17 when done electronical
Similarly, the use of electronic identity m

                                                 
144 Source: Eurostat, accessed on 07.11.12 

PE 494.457       EAVA 1/2012 III-61



 

Federal Insurance Institution for Salaried Employees saves EUR 1.90 in administrative costs on 
every document processed.’145  A different study estimates that the potential savings from 
reducing bureaucracy in tax procedures and facilitating the use of electronic 
ommunications between citizens and authorities, could result in potential savings of 

hus, each 
rocedure means user savings for €75. Therefore, the use of e-service is a key factor in the 

                                                

c
€203 million (€137 million in the private sector and €66 million in the Public 
Administration).146 
 
In Spain, the progressive development of eGovernment services is resulting in more 
efficiency and higher quality of public services. About 90% of the State General 
Administration (AGE) procedures have been adapted to meet the provisions in the law, 
and are now compatible with electronic communication requirements. This has helped to 
increase the quality of public services in the last decade whilst keeping human resources 
constant.  In 2011, for example, nearly 50% of income tax returns were processed through 
digital tools, an increase of 15% over the year before.147 
  
The Spanish authorities estimate that the 20 most important online services could result 
in savings of €3,000 million.148 A recent government publication stated with regard to 
savings from eGovernment that ‘users have to pay a €80 fee for a traditional administrative 
procedure, whereas the same procedure has a €5 fee when managed electronically. T
p
reduction of administrative burdens’.149 The same publication also refers to the savings from 
e-notification. This service was firstly introduced in the General Treasury of the Social 
Security agency, the State Tax Agency, and the General Traffic Directorate. Further to 
increasing the quality of the service and advance in the paperless administration, 
‘economic and environmental savings are significant (estimated at €100 million per year), and 
companies are encouraged to use ICTs to improve and increase productivity and 
competitiveness’.150 With regard to environmental savings it is worth noting the example 

 
145 EC, 2006c, Commission staff working document. Annex to the Communication from the 

arliament, the European Economic and Social 
n Plan: Accelerating 

6_0511_en.pdf, 

summary of 
11 on the situation of e-government at 

 a boost for the 

ult/files/articulosboletic/tecnologdega_1_administracicn_electrcn

y of 
ent at 

f. 

rt for the Council of Ministers of September 16, 2011 on the situation of e-government at 

Commission to the Council, the European P
Committee and the Committee of the Regions. i2010 eGovernment Actio
eGovernment in Europe  for the Benefit of All. COM(2006) 173 final, 
http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2006/sec_200
page 3. 
146 Capgemini, 2010, Estudio sobre Planes y Políticas en Gobierno Electrónico en Europa. Diciembre 
2010, page 38. 
147 Spanish Ministry of Territorial Policy and Public Administration, 2011, Executive 

 September 16, 20the report for the Council of Ministers of
the General Public Administration, pages 6, 9, 15 
http://administracionelectronica.gob.es/recursos/pae_020001617.pdf. 
148 de Pablo F. and García E., 2011, E‐Government in Spain: Act 11/2007
sustainability of Society and Administration, page 5, Original article available at 
http://www.astic.es/sites/defa
ica_en_espassa.pdf. 
149 Spanish Ministry of Territorial Policy and Public Administration, 2011, Executive summar
the report for the Council of Ministers of September 16, 2011 on the situation of e-governm
the General Public Administration, page 10, 
http://administracionelectronica.gob.es/recursos/pae_020001617.pd
150 Spanish Ministry of Territorial Policy and Public Administration, 2011, Executive summary of 
the repo
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given by some authors: ‘the elimination of the paper version of the Spanish Official State 

nagers to analyse costs-benefit of projects in municipalities. This tool is 
vailable online.153 According to KING, the central government will be able to save € 123 

nt of € 125 million per year.154 

The implementation of the EU Services Directive is another interesting example of 
simplifying administrative procedures in The Netherlands. Introducing one digital 
counter for dealing with procedures and formalities between service providers and 
authorities was expected to reduce the administrative burden by €65 million.155 
 
SMEs in The Netherlands will also benefit from eGovernment initiatives to reduce the 
administrative burden. In 2006 a publication from the EC explained that 

erlands, for example, the total administrative cost is estimated at €16 billion per year, 
ing 4 billion administrative costs for tax-related obligations (in 2002). The bureaucracy 

T declaration by making these online, which 
anslates into a potential of hundreds of millions of euros savings across Europe’. 156 

Gazette has led to a savings of 4 million kilos of paper, equivalent to 57 hectares of Radiata Pine or 
eucalyptus, or 40,000 twelve-year-old trees and over 13,000 tons of CO2 emission’.151 
 
The Netherlands established a National Implementation Programme for Service and e-
Government (i-NUP). This programme was based on an administrative agreement in 
which the governments agreed to prioritise the development of a number of basic 
facilities. These facilities jointly constitute the basic infrastructure for proper electronic 
traffic between the government and citizens and companies and between 
governments.152 Complying with i-NUP means that investments have to be made. The 
Quality Institute of Dutch Municipalities (KING) created a web-tool that allows ICT 
project ma
a
million per year. For municipalities this means an amou
 

‘in the 
Neth
includ
costs for small and medium size companies significantly reduce their profits. By reducing these 
costs, eGovernment can help companies keep up with global competition. The Top of the Web 
survey found that companies can save €10 per VA
tr

                                                                                                                                      
the General Public Administration, page 8, 
http://administracionelectronica.gob.es/recursos/pae_020001617.pdf. 
151 de Pablo F. and García E., 2011, E‐Government in Spain: Act 11/2007 a boost for the 
sustainability of Society and Administration, page 8, Original article available at 
http://www.astic.es/sites/default/files/articulosboletic/tecnologdega_1_administracicn_electrcn
ica_en_espassa.pdf. 
152 http://www.e-overheid.nl/english. This video shows how i-NUP works: 
http://www.youtube.com/watch?v=sr8jLOMAuDs. 
153 http://kba.interaccess.nl/KBATool. 
154 http://www.e-overheid.nl/images/stories/publicaties/engelse_versie-inup.pdf 

ct=j&q=&esrc=s&source=web&cd=9&ved=0CF0QFjAI&url=htt
2Fbestanden%2Fdocumenten-en-

F01%2F26%2Fvoortgangsrapportage-regiegroep-

ternet.pdf&ei=0X2jUOmTJqmq0QXl5oHQDQ&usg=AFQjCNEzPUus3IaaBsToQfkVWEVehgBP7w 
156 EC, 2006c, Commission staff working document. Annex to the Communication from the 
Commission to the Council, the European Parliament, the European Economic and Social 

al, 
df, 

155http://www.google.es/url?sa=t&r
%3A%2F%2Fwww.rijksoverheid.nl%p

publicaties%2Fkamerstukken%2F2009%2
regeldruk%2F00105-kamerbrief-
in

Committee and the Committee of the Regions. i2010 eGovernment Action Plan: Accelerating 
eGovernment in Europe  for the Benefit of All. COM(2006) 173 fin
http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2006/sec_2006_0511_en.p
page 3. 
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The Swedish e-Government Delegation gives an example of the economic benefits of 
eGovernment services. The example chosen is an initiative called ‘My Messages’ that 
allows the citizens one single communication channel for their interaction with the 

5

administration, while setting a common platform for the development of future e-
services. According to members of the Delegation consulted, the ‘My Messages’ project 
reaches break-even during its 4th year of development, covering initial investment and 

erating costs. t iop I s also stressed that even if more expensive IT-solutions were chosen 
for the project, the benefits during the 4th year would be higher than the costs. ‘The 
financial gains are significant for both individuals as well as the authorities providing the 
service.’157 
 
Table 3 - Economic figures of ‘My Messages’ initiative 
 

Million Crowns Year 1 Year 2 Year 3 Year 4 Year 5

Development costs 8

Operating costs 7 7 7 7 7

Aggregated costs 15 22 29 36 43

Benefits for individuals 2 8 15 31 44

Benefits for customer service 1 6 10 22 31

Aggregated gains 3 14 25 53 7  
 

 

 

3.4 Data protection in the public administration - comparison between 

a review of the current EU context 
ges to EU data protection. It then reviews the 

ly summarises possible challenges and benefits of a general 

3.4.1 The current EU context 
 

the EU administration and the UK 
 

This case study focuses on the potential benefits of a general law on administrative 
procedure with regard to data protection. It starts with 
and then reviews the proposed chan
situation in the UK, and final
law on administrative procedure. This case study relates to the inclusion of data 
protection in the EP’s Draft Report. Indeed Recommendation 3 specifies: ‘Principle of respect 
for privacy: the Union's administration shall respect the privacy of persons in accordance with 
Regulation (EC) No 45/2001. 'The Union's administration shall refrain from processing personal 
data for non- legitimate purposes or transmitting such data to unauthorised third parties'.158 
 

The key pieces of legislation are: 
 

                                                 
157 Information provided by the Swedish e-Government Delegation, through communication in 

ean Union, 12 November 2012 

writing with the author of this case study on 13 November 2012. 
158 European Parliament, Committee on Legal Affairs, Report with recommendations to the 
Commission on a Law of Administrative Procedure of the Europ
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 Directive 95/46/EC of the European Parliament and of the Council of 24 October 

1995 on the protection of individuals with regard to the processing of personal data 
and on the free movement of such data; 

 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 
December 2000 on the protection of individuals with regard to the processing of 
personal data by the Community institutions and bodies and on the free movement 
of such data;159 

 Decision No 1247/2002/EC of the European Parliament, of the council and of the 
Commission of 1 July 2002 on the regulations and general conditions governing the 
performance of the European Data-Protection Supervisor’s duties 

 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 
concerning the processing of personal data and the protection of privacy in the 
electronic communications sector (Directive on privacy and electronic 
communications) 
Council Fra ework Decim sion 2008/977/JHA of 27 November 2008 on the protection  
of personal data processed in the framework of police and judicial cooperation in 
criminal matters 

 
 
So far as the administration of the EU is concerned, data protection is regulated by Regulation 

ates that: 

 From 1 January 1999, Community acts on e protection of individuals with regard to the 
p s 
and bodies set up by, or on the basis of, this Treaty. 

 Before the date referred to in paragraph 1, the Council, acting in accordance with the procedure 
referred to in Article 251, shall establish an independent supervisory body responsible for 
monitoring the application of such Community acts to Community institutions and bodies and 
shall adopt any other relevant provisions as appropriate. 

 
Regulation (EC) No 45/2001 
 

Regulation (EC) No 45/2001 incorporates relevant parts of Directive 95/46/EC and 
Directive 2002/58/EC, and it establishes the European Data-Protection Supervisor 
(EDPS) as an independent supervisory authority with responsibility to ensuring the 
application of the provisions of the regulation by Community institutions and bodies. 
However, some institutions and bodies are not covered by Regulation (EC) No 45/2001 
and are therefore not subject to the EDPS (discussed below). The EDPS …responsible for 

(EC) No 45/2001.160 This implements Article 286 of the EC Treaty, which st

th
rocessing of personal data and the free movement of such data shall apply to the institution

is ‘

                                                 
159 The EDPS Annual Report 2011 (p.95) notes that ‘…since the entry into force of the Lisbon Treaty and
the abolition of the pillar structure – as a result of which references to ‘Community

 
 institutions’ and 

es, 

 clarification’ 
00 

 the processing of personal data by the Community 
ns and bodies and on the free movement of such data. 

‘Community law’ have become outdated – the Regulation in principle covers all EU institutions and bodi
except to the extent that other EU acts specifically provide otherwise. The precise implications of these 
changes are still being examined and may require further
160 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 20
on the protection of individuals with regard to
institutio
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ensuring that the fundamental rights and freedoms of natural persons, and in particular their 

itution or body. They inform data controllers and data subjects of their 
rights and obligations, respond to requests for information from the EDPS, and inform 
the EDPS, in advance, of processing operations likely to present a risk under Article 27 of 
the regulation.162 
 

Data subjects may complain to the EDPS if they consider that their rights have been 
infringed. The decisions of the EDPS are binding on Community institutions and bodies. 
Actions against decisions of the EDPS are brought before the Court of Justice of the 
European Communities. 
 

Between 2004 and 2011, the EDPS received a total of 562 complaints.163 
 

Figure 17- Complaints received by the E PS 2004-2011 (number of complaints) 164 

right to privacy, are respected by the Community institutions and bodies’.161 
 

In addition to providing detailed rules for the collection, processing, sharing, and 
protection of personal data by Community institutions and bodies, the regulation 
specifies the rights of data subjects, and the appointment and tasks of Data Protection 
Officers. The regulation also specifies conditions under which certain provisions do not 
apply (exemptions), such as national security, and the prevention, investigation, and 
detection of crime. 
 

Each EU institution and body must have on or more Data Protection Officers, who 
among other things, ensure ’…in an independent manner…’ that data protection rules are 
applied by the inst
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161 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 
on the protection of individuals with regard to the processing of personal da  bta y the Community 
institutions and bodies and on the free movement of such data, Article 41. 
162 Article 27, Prior checking, ‘1. Processing operations likely to present specific risks to the rights and 

of data subjects by virtue of their nature, their scope or their purposes shall be subject to prior 

ta extracted from the 2011 Annual Report of the EDPS, European Data Protection 

freedoms 
checking by the European Data Protection Supervisor.’ 
163 Based on da
Supervisor (2012), Annual Report 2011, p.31. 
164 Ibid. 
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The EDPS 2011 Annual Report notes that ‘The number and complexity of complaints received 

ints received, 81 were found to be 
ocessing within Member States rather 

itutions or bodies. Nine admissible complaints submitted in previous 
ears were still being processed as of 31 December 2011. 18% of complaints were 

LAF), and the 
uropean Personnel Selection Office (EPSO). 

 
 a high number of notifications 
hecking opinions, many to the 

’to which the EDPS addressed an unprecedented 
umber of opinions’.167 

11 it stood at 
€7.56 million. The Secretariat of the EDPS has a staff of 58, a significant increase on 

institutions and bodies provided for under Title V common foreign and security policy 
and Title VI police and judicial cooperation in criminal matters of the Treaty on European 

wing 

by the EDPS increased in 2011’.165 Of the 107 compla
inadmissible, largely because they related to pr
than by EU inst
y
submitted by EC staff. The majority of the 26 admissible complaints submitted in 2011 
were against the EC, the EP, the EC European Anti-Fraud Office (O
E
 

Figure 18 - Types of alleged violations subject to complaints submitted to the EDPS in 
2011 (percentage)166 

Access to and rectification of data

Violation of confidentiality

E

The EDPS’s Annual Report 2011 notes that it also received
for   prior checking (164), and the EDPS issued 71 prior c
EC, but also to EU agencies and bodies 
n
 

The budget of the EDPS has increased each year since 2007, and for 20

previous years. 
 
EU institutions and bodies not covered by Regulation (EC) No 45/2001 
 
Neither Directive 95/46/EC, nor Regulation (EC) No 45/2001 apply to activities, or EU 

Union (that is, activities outside the Community framework). The EDPS has no authority 
to monitor the processing of personal data by such bodies. In this context, the follo
EU bodies and institutions are not listed on the website of the EDPS:168 

                                                 
165 Ibid. 
166 Based on data extracted from the 2011 Annual Report of the EDPS, Ibid., pp.32-33. 
167 Ibid., p.21. 
168 European Data Protection Supervisor, Network of DPOs [online], 

 October 2012) http://www.edps.europa.eu/EDPSWEB/edps/site/mySite/DPOnetwork (accessed 18

Objection and deletion

xcessive collection of personal data
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 EURATOM Supply Agency 

 EUROPOL 

 European Securities and Markets Authorities 

European Union Institute for Security Studies

 providing detailed rules 

rocedures are specified in articles 27 to 35 of Council 

ommittee of the Ministers of the Council of Europe (17 September 
987).  Other relevant rules include: 

n a timely manner, the Data Protection Officer must report the issue to the 

  

 EUROJUST 
 
Two bodies established under Title V are, however, listed on the website of the EDPS, 
namely the European Defence Agency and the European Satellite Centre. 
 
Council Framework Decision 2008/977/JHA governs the processing of personal data in 
the framework of police and judicial cooperation in criminal matters.169 It does not 
supersede existing provisions, where these are sufficiently detailed (e.g. Europol). Rather, 
it aims to ensure a high level of protection for individuals by
and procedures that must be applied in the absence of other, more detailed, rules and 
procedures for specific activities. 
 
Europol - example of data protection legislation specific to a Title VI body  
 

uropol data protection rules and pE
Decision 2009/371/JHA.170 This specifies that Europol is required to observe the 
principles of the Council of Europe Convention for the Protection of Individuals with 
regard to Automatic Processing of Personal Data (28 January 1981) and Recommendation 
No R (87) 15 of the C
1
 Implementing rules for Europol analysis work files;171 
 Rules on the confidentiality of Europol information;172 
 Rules on relations with third parties.173 
 
Europol also indicates that it is guided by the principles of Regulation (EC) 45/2001, 
although as noted above, Europol is outside the scope of that legislation.174 

 
Council Decision 2009/371/JHA specifies that Europol is required to have a Data 
Protection Officer to ensure compliance with data protection rules. The Data Protection 
Officer reports non-compliance to Europol’s Director. In the event that the issue is not 
resolved i
Management Board, and ultimately to the Joint Supervisory Body. The latter is 

                                                 
169 Council Framework Decision 2008/977/JHA of 27 November 2008 on the protection of personal 
data processed in the framework of police and judicial cooperation in criminal matters. 
170 Council Decision 2009/371/JHA of 06 April 2009 establishing the European Police Office. 
171 Council Decision 2009/936/JHA of 30 November 2009 adopting the implementing rules for 
Europol analysis work files. 
172 Council Decision 2009/968/JHA of 30 November 2009 adopting the rules on the confidentiality 

ding the exchange of personal data and classified 

ta Protection at Europol, The Hague, The Netherlands, p.11. 

of Europol information. 
173 Council Decision 2009/934/JHA of 30 November 2009 adopting the implementing rules 
governing Europol’s relations with partners, inclu
information. 
174 Europol (2011), Da

PE 494.457       EAVA 1/2012 III-68



 

comprised of the independent national data protection authority of each Member State. 

ata (and which 
ata), they must submit a request via their independent national data protection 

pol within one month. Europol must 
nswer within three months. Before deciding on its response, Europol must consult the 

ete incorrect data. Europol must 
form the data subject within three months that the data have been corrected or deleted. 

 to the Joint Supervisory Body if their data are not corrected or 

s states: ‘Any person to 
hom these Staff Regulations apply may submit to the European Data Protection Supervisor a 

to 
e relationship between the employer and the complainant in the latter’s capacity as a 

In summary, members of the public wishing to complain about data processing by 
nd 

 
pears that data protection complaints may be pursued internally via the 

                         

Its role is to monitor that Europol does not violate data protection provisions of Council 
Decision 2009/371/JHA. 
 

If an individual wishes to find out if Europol is processing their personal d
d
authority, which must transmit the request to Euro
a
relevant authorities in Member States ‘directly concerned by the communication of such data’. 
Information may be withheld if its disclosure would compromise: Europol’s activities; 
security, public order, or crime prevention in a Member State; national investigations; 
rights and freedoms of third parties. Individuals may appeal to the Joint Supervisory 
Body if Europol declines to provide the requested information. 
 

Individuals may request the Joint Supervisory Body to check if their personal data have 
been collected, stored, and processed by Europol in compliance with Council Decision 
2009/371/JHA. The Joint Supervisory Body must notify the individual that it has carried 
out such checks, but without indicating whether or not their personal data is actually 
held or processed by Europol. 
 

Data subjects may request Europol to correct or del
in
Data subjects may appeal
deleted as requested. 
 

While Europol is not covered by Regulation (EC) No 45/2001, the EDPS points out that 
the Staff Regulations do provide for the possibility of Europol staff to submit complaints 
to the EDPS about Europol. Article 90(b) of the Staff Regulation
w
request or a complaint within the meaning of Article 90(1) and (2), within his sphere of 
competence’.175 Complaints to the EDPS can be made only in respect of matters relating 
th
staff member. Put simply, the Staff Regulation does not provide for the possibility of 
complaining to the EDPS about data processing in general by Europol (for example), 
unless the issue in question relates directly to the complainant as an employee of 
Europol. 
 

Europol must submit complaints via their national data protection authorities, a
Europol’s Joint Supervisory Body is the ultimate authority. So far as Europol staff are
concerned, it ap
Data Protection Officer, or externally via the EDPS if the complaint concerns an 
employment issue. 

                        
 No 31 (EEC), 11 (EAEC) laying down the Staff Regulations of Officials and the 
 Employment of Other Servants of the European Community and the European 

 Community [online], http://eur-
v/LexUriServ.do?uri=CONSLEG:1962R0031:20110101:EN:PDF (accessed 

 2012). 

175 Regulation
Conditions of
Atomic Energy
lex.europa.eu/LexUriSer
08 November
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The office of the European Ombudsman notes a single complaint brought to the 
Ombudsman against Europol in respect of data protection, in December 2005, having 
exhausted the Europol data protection appeals system (the year following the 
establishment of the EDPS). This was investigated by the Ombudsman.176 
 
Proposed reform of data protection in the EU 
 

he EC’s Communication COM(2012) 9 final indicates proposed reform is T intended to 

Commission is proposing ‘…a strong and consistent legislative framework across 
policies, enhancing individuals' rights, the Single Market dimension of data protection and 

e ed for the purpose of prevention, detection, investigation or 

€2.3 billion per year by eliminating the ‘…cumulative and simultaneous application of 
s of 

                                  

address the need for better protection of personal data in view the continuously 
increasing volume of personal data that is collected, processed, and stored.177 It is 
intended to give individuals greater control over their data, and to provide greater 
assurance for users of online services, thereby contributing to economic growth. It is also 
intended to facilitate business by providing ‘…clear and uniform rules that provide legal 
certainty and minimise the administrative burden’.178 The Communication goes on to state 
that the 

nion U
cutting red tape for businesses’.179 As far as police and judicial cooperation is concerned, the 
proposal is intended to ensure ‘…a high level of protection of personal data in the field of police 
and judicial cooperation in criminal matters and to facilitate exchanges of personal data between 
Member States' police and judicial authorities…’.180 
 

The proposal consists of: 
 A new regulation to replace Directive 95/46/EC, setting out a general EU framework 

for data protection; and 
 A new directive to replace Framework Decision 2008/977/JHA, on the protection of 

data personal data proc ss
prosecution of criminal offenses and related judicial activities. 

 

The proposed regulation does not cover EU institutions and bodies. The Communication 
indicates that this will be addressed later by amending Regulation (EC) No 45/2001.181 
 

The proposed regulation is expected to result in net savings for businesses in the region 

different national data protection laws’.182 It is also expected to result in additional saving
€130 million per year by significantly reducing red tape. 
 

               
e European Ombudsman on complaint 183/2006/MF against Europol [online], 

.ombudsman.europa.eu/cases/decision.faces/en/3081/html.bookmark (accessed 14 

ropean 
 and The Committee Of The Regions - Safeguarding Privacy in a 

., p.8. 

176 Decision of th
http://www
November 2012). 
177 Communication from The Commission to The European Parliament, The Council, The Eu
Economic And Social Committee
Connected World A European Data Protection Framework for the 21st Century COM(2012) 9 final, 
25 January 2012. 
178 Ibid., p.2. 
179 Ibid., p.4. 
180 Ibid., p.10. 
181 Ibid, p4., footnote 14. 
182 Ibid
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The proposed directive is intended to ensure ’…a consistent and high level of data 
protection…’ in the field of police and judicial cooperation, ‘…thereby enhancing mutual 
trust between police and judicial authorities of different Member States and facilitating the free 
flow of data and co-operation between police and judicial authorities’.183 The proposed directive 
is not limited to ‘…cross-border data processing but applies to all processing activities carried 
out by 'competent authorities'…’.184 However, it does not apply to EU institutions and 
bodies that are subject to Regulation (EC) No 45/2001.185 Nor does it apply to ‘…Union 

stitutions, bodies, offices and agencies, such as Europol or Eurojust’.186 

ea of police and judicial 
ooperation to ‘…be incorporated in a comprehensive legal framework covering all EU policy 

nstitutions and bodies), and he 

e does not apply to EU institutions and bodies 
s in all).190 Nor does it 

 under Title V and Title VI of the 
uropol and Eurojust). As far as EU institutions and 

in
 
In his comments on the proposed reform package, the EDPS notes that data protection in 
the area of police and judicial cooperation is comprised of a ‘patchwork’ of legislation, and 
that the level of data protection in this area is different from that provided in Directive 
95/46/EC. He also notes that Article 16 of the Treaty on the Functioning of the European 
Union allows the rules governing data protection in the ar
c
areas’.187 
 
The EDPS notes, however, the proposed reform package has ‘…left untouched…’ the rules 
for EU institutions and bodies covered by Regulation (EC) No 45/2001, and specific rules 
in the area of police and judicial cooperation (e.g. those covering Europol and Eurojust). 
Moreover, no timetable has been provided for the ‘…entire reform of the of the EU data 
protection framework’.188 The EDPS ‘regrets’ the fact that the proposal does not address 
police and judicial cooperation (at the level of EU i
considers that the Commission’s proposal to review the new legislation within three 
years ‘…would lead to an unacceptably long period during which the current, widely criticised 
patchwork remains in force’.189 
 
In summary, the proposed reform packag
covered by Regulation (EC) No 45/2001 (59 institutions and bodie
apply to other EU bodies and institutions established
Treaty on European Union (e.g. E
bodies are concerned, the proposed reform package effectively maintains the status quo 

                                                 
83 Proposal for Directive of The European Parliament and of The Council on the protection1  of 

187 EDPS (07 March 2012), Opinion of the European Data Protection Supervisor on the data 

webdav/site/mySite/shared/Documents/Consultation

 (accessed 26 October 

individuals with regard to the processing of personal data by competent authorities for the 
purposes of prevention, investigation, detection or prosecution of criminal offences or the 
execution of criminal penalties, and the free movement of such data COM(2012) 10 final, 25 January 
2012, p.5. 
184 Ibid. p.7. 
185 Ibid. p.7. 
186 Ibid. p.16, paragraph (15). 

protection reform package, p.3, 
http://www.edps.europa.eu/EDPSWEB/
/Opinions/2012/12-03-07_EDPS_Reform_package_EN.pdf 
188 Ibid., p.5. 
189 Ibid., p.51. 
190 European Data Protection Supervisor, Network of DPOs [online], 
http://www.edps.europa.eu/EDPSWEB/edps/site/mySite/DPOnetwork
2012) 
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as described above. This implies that, for an unspecified time, the data protection rules 
governing EU institutions and bodies will continue to be based on legislation that the 

ded to replace, even after the new legislation has been 
ol and Eurojust, for example, do not face this 

 are governed by legislation applying specifically 
s indicated above, Europol notes that it is guided by the 

5/2001, among other legislation.191 

ed reform package will introduce additional 
t least until legislation is adopted to update 

 institutions. The UK approach may be described as a “sectoral” 

c Communications Regulations 2003; 

s far as data protection is concerned, the ICO has responsibility throughout the UK, and 

e 
regulated by the Scottish Information Commissioner.196 

reform package is inten
introduced. It could be argued that Europ
problem, as their data protection rules
to them. Nevertheless, a
principles of Regulation (EC) No 4
 

It appears, therefore, that the EC’s propos
omplexity in the area of data protection, ac

Regulation (EC) No 45/2001 in line with the proposed new general regulation on data 
protection. However, without a more comprehensive revision of legislation covering EU 
institutions and bodies, such updating will simply reduce complexity to the current level, 
rather than simplifying matters beyond the current status quo. 

 
3.4.2 The Member State example - the UK 
 

In the UK, the Data Protection Act 1998 is the single piece of legislation regulating data 
protection.  It applies equally to the public administration, businesses, and individuals. 
The UK approach is therefore significantly different from that currently applied to EU 
institutions and bodies, and from the approach implicit in a law on administrative 

rocedure for EUp
approach (one data protection law covering all sectors). 
 

The national independent data protection authority is the Information Commissioner’s 
Office (ICO). The ICO is responsible for enforcing the Data Protection Act 1998, and 
also:192  
 The Freedom of Information Act 2000; 
 The Privacy and Electroni
 The Environmental Information Regulations 2004; 
 The INSPIRE Regulations 2009. 
 

The Information Commissioner is an independent non-departmental public body 
sponsored by the Ministry of Justice, but reporting directly to Parliament.193 
 

A
represents the UK, for example on the Article 29 Working Party,194 and on the Europol 
Joint Supervisory Body.195 However, Scotland has separate legislation concerning 
freedom of information, environmental information, and INSPIRE, and these ar

                                                 
191 Europol (2011), Data Protection at Europol, The Hague, The Netherlands, p.11. 
192 ICO, Introduction to the ICO [online], 
http://www.ico.gov.uk/about_us/our_organisation/introduction.aspx 
193 ICO (2012), Information Commissioner’s Annual Re
194 The UK Information Commissioner is one of two Vice Chairmen of the Working Party. 

port and Financial Statements 2011/12, p.48. 

ction/article-29/structure/vice-chairmen/index_en.htm 

missioner.asp 

http://ec.europa.eu/justice/data-prote
195 http://europoljsb.consilium.europa.eu/about/members.aspx?lang=en 
196 http://www.itspublicknowledge.info/home/AboutSIC/AboutCom
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Part IV of the Data Protection Act 1998 lists a number of exemptions from its provisions. 

 Regulatory activity; 

thorities. 

e Act. Thus, for example, the Police 
re subject to the Act in the same way as other public sector bodies, and private sector 

 
ersonal data, at least one of the conditions in Schedule 3199). Similarly, the right of access 

t. 

he Data Protection Act 1998 is a long and complicated piece of legislation. The ICO has 

t’s application in the policing sphere.201  

                                                

These include, for example, 
 National security; 
 Combating crime and collecting taxes; 
 Health, education and social work; 

 Journalism, literature and art; 
 Research, history and statistics; 
 Manual data held by public au
 
However, these are not blanket exemptions. They apply only in specific circumstances, 
and the exemptions are limited so that these activities (and the organisations and 
individuals that carry them out) are still subject to th
a
organisations are, although in combating crime, the first data protection principle 
(processed fairly and lawfully) need not apply,197 provided that certain conditions are 
met (at least one of the conditions in Schedule 2 of the Act,198 and in the case of sensitive
p
to personal data does not apply, if complying with that provision would jeopardise the 
prevention or detection of crime, the apprehension or prosecution of offenders, or the 
collection of taxes. 
 
Schedule 7 of the Data Protection Act list further ‘Miscellaneous Exemptions’. These 
include, for example, the armed forces, judicial appointments and honours, corporate 
finance, and examination marks. However, as with the exemptions covered in Part IV of 
the Act (discussed above), these are exemptions for specific purposes and in specific 
circumstances, and the activities and relevant data controllers and data processors 
remain subject to the Ac
 
In contrast to the current situation regarding EU institutions and bodies, data protection 
in all sectors and spheres in the UK is governed by the Data Protection Act 1998, and 
monitoring of its correct application is the responsibility of a single body, the ICO. The 
opinions of the ICO may be appealed against in an information tribunal and/ or the 
courts. 
 
T
produced a 175-page explanatory booklet.200 Similarly, the Association of Chief Police 
Officers has produced 140-page on the Ac

 

ed 26 October 2012) 

www.legislation.gov.uk/ukpga/1998/29/schedule/3 (accessed 26 October 2012). 
he Guide to Data Protection, 
ww.ico.gov.uk/for_organisations/data_protection/~/media/documents/library/Data_
n/Practical_application/the_guide_to_data_protection.ashx 

197 The Data Protection Act 1998, Part IV, 29 [online], 
http://www.legislation.gov.uk/ukpga/1998/29/section/29 (access
198 The Data Protection Act 1998, Schedule 2 [online], 
http://www.legislation.gov.uk/ukpga/1998/29/schedule/2 (accessed 26 October 2012). 
199 The Data Protection Act 1998, Schedule 3 [online], 
http://
200 ICO, T
http://w
Protectio
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According to recent ICO annual reports, it has, in recent years, received and processed to 

pletion, on average, 25,000 data protection complaints.202 The 2011/12 annual report 

mong 

lic sector institutions and bodies, primarily local 
author ities. A small number have involved the police. Between 
05 Janua ber 2012, the ICO served four enforcement notices, all 
agains  August 2012, the ICO issued 98 
undert sector bodies (local authorities 
7%, healt ies 5%).204 Between 08 February 

he ICO’s annual operating expenses are approximately GBP 20 million. Approximately 

 
In 2011/12, the ICO had on average 330 full-time staff and these accounted for 

                                                                                          

com
indicates, however, that the number of complaints received and processed fell by more 
than 50% compared with the previous year. 
 
Public sector organisations are consistently amongst the top ten targets of data protection 
complaints made to the ICO, and they account for between 20% and 30% of all 
complaints received by the ICO. 
 

ubject access, disclosure of data, inaccurate data, and security are consistently aS
the top ten reasons for data protection complaints made to the ICO, and in 2011/12 these 
accounted for 85% of all data protection complaints. 
 
Of the cases that were closed in 2011/12, 47% were not progressed or were found to be 
ineligible. The ICO carried out an assessment in 52% of cases, and considered that in 60% 
of these cases (i.e. 31% of all cases), compliance with data protection rules was ‘unlikely’. 
 
The majority of the notices and undertakings issued by the ICO between February 2011 
and October 2012 have been against pub

ities and health author
ry 2011 and 25 Octo

t local authorities.203 Between 05 January and 06
akings, of which more than 50% were to public 

h authorities 20%, police and police authorit2
2011 and 25 October 2012, the ICO issued 25 monetary penalty notices amounting to 
approximately £2.9 million.205 The majority of these were issued against local authorities 
and health authorities. 
 
T
75% of this is accounted for by data protection work, with the remainder accounted for 
by freedom of information work. The cost of the ICO’s data protection work is financed 
by fees received from data controllers with regard to notifications of processing 
operations under the Data Protection Act 1998. The remaining 25% of operational costs 
(for freedom of information work) are covered by a grant from the Ministry of Justice.206 

approximately 56% of operational costs. 

                                            

rformance/annual_reports.aspx 

www.ico.gov.uk/what_we_cover/taking_action/dp_pecr.aspx (accessed 01 November 

201 ACPO (25 February 2010), Data Protection Manual of Guidance Part I: Standards 
202 ICO annual reports for 2008/09, 2009/10, 2010/11, and 2011/12, 
http://www.ico.gov.uk/about_us/pe
203 ICO, Taking action: data protection and privacy and electronic communications [online], 
http://
2012). 
204 Ibid. 
205 Ibid. 
206 Ibid. 
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Challenges and benefits of addressing data protection through a law on public 
administration procedure covering all EU organs 
 

Feedback from the European Ombudsman’s office indicates few, if any, complaints 

J Justice notes that ‘…there is at present no indication that the processing of personal data by 

d understanding amongst EU citizens. As noted above, the EDPS has 

d by the Commission’s reform 

clude: 

stem; 

an Securities 

Feedback from he a n
EU institutions s s. This is sup ata
show that of 107 complaints received by the EDPS in 2011, 81 (75% ad

ty relating sing a tional lev as  proce  an 
ody’.211 fficult to de th g nstitution d bodie

submitted to the Ombudsman in error by individuals confused by the data protection 
rules applying to EU institutions and bodies. 
 

D
EU institutions and bodies is causing significant problems to the citizens and taxpayers; the 
number of complaints and court cases is small and according to the successive annual reports of 
the EDPS, the level of compliance of EU institutions and bodies is globally satisfactory’.207  
 

Nevertheless, it can not necessarily be concluded from this that the system can not be 
improved from the perspective of EU citizens and taxpayers. The limited number of 
complaints may indeed point to a well-performing system, but it could equally point to a 

ck of awareness anla
referred to a ’widely criticised patchwork’ of data protection legislation governing EU 
institutions bodies and this will not be addresse
proposals.208 In particular, while the majority of EU institutions and bodies are covered 
by Regulation (EC) No 45/2001, those dealing with police and judicial cooperation in 
combating crime are not: These in

 Europol; 
 Eurojust; 
 The Schengen Information Sy
 The Customs Information System. 

 

In addition, neither the EURATOM Supply Agency, nor the European Institute for 
ecurity Studies are listed on the website of the EDPS.209 (The EuropeS

Markets Authority is also not listed there, although its website confirms that it is covered 
by Regulation (EC) No 45/2001).210 
 

 the EDPS s
 and bodie

uggests that t
 is confusing fo

 current d
r EU citizen

ta protectio  framework 
ported by d

) were in

covering 
 which 

missible 
‘…the majori  to proces t na el opposed to ssing by EU 
institution or b  It is di  conclu at brin ing all EU i s an s 

                                                 
207 Email from DG Justice to the study team, 31 October 2012. 
208 DPS (07 March 2012), Opinion of the European Data Protection Supervisor on the data 
protection reform package, p.3, 
http://www.edps.europa.eu/EDPSWEB/webdav/site/mySite/shared/Documents/Consultation

2012). 

 
ugh relevant national data 

/Opinions/2012/12-03-07_EDPS_Reform_package_EN.pdf, pp.3, 5, & 51. 
209 EDPS, Network of DPOs [online], 
http://www.edps.europa.eu/EDPSWEB/edps/site/mySite/DPOnetwork (accessed 02 November 

210 ESMA, Legal Notice | Esma [online], http://www.esma.europa.eu/legal-notice (accessed 02 
November 2012). 
211 EDPS (2012), Annual Report 2011, P.31. In this context, it should be noted that complaints about
data handling by, for example, Europol have to be made thro

PE 494.457       EAVA 1/2012 III-75



 

under the same data protection legislation would not simplify matters for EU citizens. 
The UK experience demonstrates that, with the appropriate exemptions, all policy areas 
can be covered by a single piece of legislation. 
 

Feedback from the office of the European Ombudsman suggests that incorporation of 
ata protection into a law on administrative procedure might encourage a more 

. This would likely lead to savings for EU tax 
ayers. A crude analysis based on the number of complaints received and processed 

la nts submitted to the EDPS may be 

ions and bodies 
dealing with police and judicial cooperation in criminal matters, as they are not 

relevant data is not readily available. 

d
proactive approach to data protection. 
 

A single data protection regime covering all EU institutions and bodies would possibly 
eliminate the need for multiple supervision and enforcement arrangements and bodies 
(e.g. the Joint Supervisory Body for Europol)
p
suggests that the cost of supervising and enforcing data protection is relatively expensive 
at EU level, compared with the UK. It is, however, important to bear in mind the 
ollowing points: f

 

 The ICO and the EDPS do not have identical roles, and both institutions have other 
roles besides handling data protection complaints; 

 The relatively low number of eligible comp i
reflective of a high level of compliance by EU institutions and bodies, which the EDPS 
has itself helped to engender; 

 Regardless of the number of complaints received, any institution responsible for 
supervision and enforcement of data protection laws requires capacity and expertise 
which is expensive to establish and maintain; 

 It has not been possible to include in the analysis those EU institut

covered by the EDPS and the 
 
Table 4 - Comparison of ICO and EDPS operating costs per data protection complaint for 
most recent year212 
 

 Complaints 
received 

Inadmissible
/ not pursued 

Eligible *Budget € Cost (€) per Cost (€) per 
complaints complaint eligible 

received complaint 

EDPS 2011 107 81 26 7,560,000 70,654 290,769

ICO 2011/12 12,985 6,103 6,882 12,538,400 966 1,822

 
The unification of data protection legislation governing all EU institutions and bodies is 

oping the 
 

      

one question. The incorporation of data protection legislation into a single, all-
encompassing law on public administration is another question. 
 
There are two possible avenues for doing this. The first would involve devel
full data protection provisions within the law on administrative procedure. The second

                                                                                                                                
 to 

 by the relevant Member State authorities. 
supervisory authority, as any fault may lie in the data provided by the Members State authorities
Europol, and therefore has to be corrected
212 Note: ICO cost of data protection operations for 2011/12 was GBP 15,673,000. For the purposes 
of this analysis, it has been converted to Euro at €1.25/GBP. 
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would involve developing unified stand-alone data protection legislation and referring to 
this in the law on administrative procedure. Both avenues would require significant 
changes to the current data protection regime governing EU institution and bodies. It 

ould be necessary to eliminate the differences between the majority of EU institutions 

that since data protection is such a complicated 
ubject, it may be too cumbersome to include all the necessary provisions in an all 

inistrative procedure. Thus, references within a law on 
dministrative procedure to a single piece of unified, standalone data protection 

d conflicts of interest 

as 

ies). 

gal situation with regard to access to documents and conflicts of interest is 

ments 

At the EU level, access to documents has been regulated in 2001 (direct application 
y 

w
and bodies and those dealing with police and judicial cooperation in combating crime. 
 

Feedback from the EDPS indicates 
s
encompassing law on adm
a
legislation would perhaps be more feasible. 
 

3.5 Potential benefits for the EU Agencies - focus on access to 
documents an

 

This case study focuses on the potential benefits of a general law on administrative 
procedure vis-à-vis the EU Agencies, looking specifically at the 32 decentralised EU 
Agencies included in the EC’s 2013 Draft Budget.213 
 

The thematic focus is on two areas that are also covered under the EP’s Report, namely 
Recommendation 3 including access to documents, and Recommendation 4 on the 

partiality of administrative decisions or conflicts of interest.214 Indeed, the two areim
are of direct relevance to general law on administrative procedure since (a) the two areas 
involve direct interaction between citizens and the EU administration; and (b) the two 
areas are of relevance to all EU administration (not only the Agenc
 
3.5.1 The current EU context 
 

The le
characterised by complexity and uncertainty. 
 

Access to docu
 

limited to the EP, the Council and the EC).215 However, substantial reforms are underwa
since 2008, with two EC proposals: one major reform proposal dating back to 2008,216 and 

                                                 
213 EC, Draft Budget: EU Bodies, 2013. Please note that whilst not included under the EU budget w
also cover OHIM and CPVO as these two bodies are also considered as decentralised agencies
addition to the 32

e 
. In 

 Decentralised agencies, there are further groups of EU Bodies, namely the six 

OUNCIL 
ncil and Commission documents, 30 April 2008 

Executive Agencies, the European Institute of Innovation and Technology, seven Joint 
Undertakings, and three Agencies under the Common Security and Defence Policy. See 
http://europa.eu/agencies/index_en.htm (accessed on 6 November 2012) 
214 European Parliament, Committee on Legal Affairs, Report with recommendations to the 
Commission on a Law of Administrative Procedure of the European Union, 12 November 2012 
215 Regulation (EC) No 1049/2001 regarding public access to European Parliament, Council and 
Commission documents of 30 May 2001 
216 EC, Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE C
regarding public access to European Parliament, Cou
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one more limited reform proposal in 2011.217 The EC reform proposals have met with 
nts 

ains uncertain.220  
 

The EC’s 2011 proposal aimed to extend the scope of the 2001 Regulation to all Union 
institutions, bodies, offices and agencies in line with Article 15(3) of the Treaty on the 
Functioning of the European Union: 
 

substantial criticism from the EP and civil society,218 and following the EP’s amendme
to the EC proposal,219 the final outcome of the reform rem

‘Article 15 (ex Article 255 TEC) 
 
1. In order to promote good governance and ensure the participation of civil society, the Union 
institutions, bodies, offices and agencies shall conduct their work as openly as possible. 
 
2. The European Parliament shall meet in public, as shall the Council when considering and voting 
on a draft legislative act. 
 
3. Any citizen of the Union, and any natural or legal person residing or having its registered office 
in a Member State, shall have a right of access to documents of the Union institutions, bodies, 
offices and agencies, whatever their medium, subject to the principles and the conditions to be 
defined in accordance with this paragraph. 
General principles and limits on grounds of public or private interest governing this right of 
access to documents shall be determined by the European Parliament and the Council, by means 
of regulations, acting in accordance with the ordinary legislative procedure. 
 
Each institution, body, office or agency shall ensure that its proceedings are transparent and shall 
elaborate in its own Rules of Procedure specific provisions regarding access to its documents, in 
accordance with the regulations referred to in the second subparagraph. 
 
The Court of Justice of the European Union, the European Central Bank and the European 
Investment Bank shall be subject to this paragraph only when exercising their administrative 
tasks. 
 

The European Parliament and the Council shall ensure publication of the documents relating to 
the legislative procedures under the terms laid down by the regulations referred to in the second 
subparagraph.’ 

                                                 
217 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 
amending Regulation (EC) No 1049/2001 regarding public access to European Parliament, Council 
and Commission documents, 21 March 2011 
218 For the EP see EP, REPORT on the proposal for a regulation of the European Parliament and of 
the Council regarding public access to European Parliament, Council and Commission documents 
(recast) (COM(2008)0229 – C6-0184/2008 – 2008/0090(COD)), 29 November 2011; for civil society 
see http://www.statewatch.org/news/2012/feb/05eu-access-regulation.htm (accessed on 6 
November 2012 
219 European Parliament legislative resolution of 15 December 2011 on the proposal for a regulation 
of the European Parliament and of the Council regarding public access to European Parliament, 
Council and Commission documents (recast) (COM(2008)0229 – C6-0184/2008 – 2008/0090(COD)) 
220 Work on this legislation is under progress at the Council with the distribution of a questionnaire 
to Member States to take stock of Member State practices in three areas: ‘definition of document’, 
‘Special protection of documents of special character’, and ‘Requests for public access to a very 
large number of documents’. See Council, of the European Union, Note from the Presidency to the 

orking Party on Information on Questionnaire on public access to documents and / or 
formation in Member States, 25 September 2012,  

W
in
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Figure 19 - The EU Agencies (agencies that have no impartiality requirements at their 
highest level of governance are highlighted in bold font) 
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Looking specifically at the 32 decentralised EU Agencies, the standard scenario is that the 
Agency’s founding regulation provides for Regulation 1049/2001 to apply, and the 
Agency to adopt related implementation measures. However, not all Agencies have 
adopted this approach. 
 
 In the case of the European Environment Agency (EEA), it appears that Regulation 

1049/2001 is of direct application since the Agency Regulation does not refer to 
implementing rules. 

 For the European Police College (CEPOL), the European Police Office (EUROPOL) 
and the European Union’s Judicial Cooperation Unit (Eurojust), the Agencies’ 
Regulations do not provide for the application of Regulation 1049/2001, but foresee 
that the Agencies’ main governance bodies ‘adopt rules for access to (...) documents, 
taking into account the principles and limits stated in Regulation (EC) No 1049/2001’. 

 In the case of the European Chemicals Agency (ECHA), the requirements go beyond 
the standard provisions by including a set of exceptions to disclosure in the 
Regulation.221 

 The Regulation establishing the European Medicines Agency (EMA) also goes beyond 
the standard provisions by requiring the establishment of a register to facilitate access 
to documents.222 

 
Agency practice with
the 32 Agencies’ web

 access to documents shows limitations. For example, a review of 
sites reveals that only about half of the Agencies operate a register 

uthority (EBA)). Finally, there are currently (on 7 November 2012) seven open 
ases concerning access to documents pending in front of the European Ombudsman, 

to facilitate access to documents or provide for a format for a request for access.  
 
European Ombudsman case information shows that eight Agencies have been affected 
by complaints in relation to access to documents.223 Looking at the eight closed cases, on 
five occasions Agency practice was considered not compliant (this concerned the 
European Union Agency for Fundamental Rights (FRA), EMA, and the European 
Banking A
c
affecting the European Aviation Safety Agency (EASA), the European Centre for Disease 
Prevention and Control (ECDC), ECHA, EMA (2 cases), Eurojust and the EBA. 
 
Having limited our focus on the 32 decentralised Agencies, the current access to 
documents regime can be considered to imply a series of efficiency constraints. Indeed, in 

                                                 
221 Article 118, REGULATION (EC) No 1907/2006 OF THE EUROPEAN PARLIAMENT AND OF 
THE COUNCIL of 18 December 2006 concerning the Registration, Evaluation, Authorisation and 
Restriction of Chemicals (REACH), establishing a European Chemicals Agency, amending 
Directive 1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission 
Regulation (EC) No 1488/94 as well as Council Directive 76/769/EEC and Commission Directives 
91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC 
222 Article 73, REGULATION (EC) No 726/2004 OF THE EUROPEAN PARLIAMENT AND OF 

nd 
 for human and veterinary use and establishing a European 

2CBE 

THE COUNCIL of 31 March 2004 laying down Community procedures for the authorisation a
supervision of medicinal products
Medicines Agency 
223 European Ombudsman cases as on 7 November 2012, 
http://www.ombudsman.europa.eu/en/cases/home.faces;jsessionid=E1DF173F9438041DE9E059
C632C2
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the absence of a sufficiently detailed regulatory framework, the Agencies need to 
dedicate resources to establish frameworks for access to documents, including the 
drafting of implementing rules, the design and maintenance of internet-based registers, 

nd the application of the access to documents regime etc. This diverts resources from 

edures should be applied in a 
iven case. Complexity arises as a result of the interplay between information access provisions in 

considered to be of even greater concern. The EC presents 33 ‘Detailed analytical papers’ 
y 

 

a 
 

ng 
ean 
SA 

king 
ing 

 

                                    

a
Agency core business, i.e. operational activity in the different fields of Agency activity. 
Evaluations focussing on the Agencies have confirmed these constraints. For example, 
the recent evaluation of the Community Plant Variety Acquis also covered legal issues 
related to the agency operating in this field, namely the Community Plant Variety Office 
(CPVO). The independent evaluators found ‘The rules related to public access to documents 
are unclear’, and note: ‘The CPVO would like to have greater clarity on the rules regarding 
public access to documents and which of the available appeal proc
g
the original Basic Regulation that established the CPVR system and the more recent Public Access 
Regulation (Council Regulation (EC) No 1049/2001’)’.224 Finally, as already discussed under 
Section 2, the Agencies’ regimes on access to documents implies an important burden on 
individual citizens and organisations dealing with the Agencies (especially when dealing 
with more than one Agency) since requests for access require a previous familiarisation 
with different access regimes. 

 
Conflicts of interest 
 
The legal situation concerning conflicts of interest in the decentralised Agencies can be 

on its Agency web pages, however, whilst there is a paper on transparenc
(Transparency/Relations with Stakeholders) it is worth noting that there is no specific
paper on conflicts of interest (The papers on the Management Board do not address this 
issue).225 
 
The European Court of Auditors (ECA) has recently reviewed the situation, with 
specific focus on four decentralised Agencies, namely EMA, EASA, ECHA and the
European Food Safety Agency (EFSA).226 The ECA’s review was triggered by an EP 
request: ‘in recent years a number of alleged cases pertaining to conflict of interest involvi
certain EU agencies have been reported in the press and have raised concerns within the Europ
Parliament’.227 In this context it is worth noting that the EP postponed the EMA and EF
discharge because of conflict of interest issues. Moreover, the Inter-Institutional Wor
Group on regulatory agencies recommended: ‘A coherent policy on preventing and manag
conflict of interests concerning members of the Management Board, whether or not they sit in

             

Final Report, April 2011 

nt of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012 

224 GHK, on behalf of the European Commission, Evaluation of the Community Plant Variety 
Acquis - 
225 http://europa.eu/agencies/regulatory_agencies_bodies/index_en.htm 
226 ECA, Manageme
227 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 9 
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personal capacity, should be developed and applied in all agencies’.228 Note, however, that this 
recommendation fails to cover all Agencies, since the recommendation ‘relates neither to 
gencies operating in the field of Foreign and Security Policy, nor to executive agencies’.229 

 the 
onditions of employment of other servants of the European communities (...), other EC decisions 

  

 observed by 

nt Boards and 

 included in the Agency Founding Regulations,235 and concludes ‘Hence 

a
 
Concerning the legal framework, ECA explains ‘the regulatory framework relevant to EU 
institutions and decentralised bodies (...) consists of the staff regulations of officials and
c
and guidelines for management of conflict of interest’.230 ECA lists the different documents 
constituting the reference framework on conflicts of interest for the four agencies. This 
includes two EC Regulations, one Council Regulation, one EC Decision and EC 
Guidelines. In addition for each of the four examined Agencies, there is the Agency 
Regulation and six to 13 documents issued by the Agency.231

 
ECA observes that this framework is affected by deficiencies: ‘staff regulations contain a 
number of very general requirements relating to the ethical principles which should be
public officials’.232 Moreover, there are gaps in existing framework: ‘independence 
requirements set in the staff regulations and the Commission guidelines refer only to staff. Other 
key players involved in decision-making processes such as Members of Manageme
Experts are not covered by them’.233 The EU regulatory framework is also found to have 
gaps when compared with the international standard, i.e. the OECD Guidelines.234 
 
Looking specifically at the four Agencies, ECA points to substantial differences between 
the requirements
there is no comprehensive EU regulatory framework dedicated to conflict of interest which would 

                                                 
228 Council of the European Union, Evaluation of European Union Agencies, Endorsement of the 

 Interest in Selected EU Agencies, Special Report No 15, 2012, 
 are: Staff regulations of officials and conditions of employment of 

cember 2002 laying down detailed rules for the implementation of 
atom) no 1605/2002 on the financial regulation applicable to the 

eneral budget of the European Communities (article 32). 
2 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 

page 13 

s, 
Paris, 2003 

Joint Statement and Common Approach, 18 June 2012, page 7 
229 Council of the European Union, Evaluation of European Union Agencies, Endorsement of the 

int Statement and Common ApproJo ach, 18 June 2012, page 3 
230 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 13 
231 ECA, Management of Conflict of

age 49. The main documentsp
other servants of the European community - regulation no 31 (EEC) with subsequent amendments 
laying down the staff regulations of officials and the conditions of Employment of other servants of 
the European Economic Community and the European Atomic Energy Community; EC Code of 
Good Administrative Behaviour - Commission Decision 2000/633/EC,ECSC,Euratom of 17 
October 2000 amending its rules of procedure; EC Guidelines on ethics and conflict of interests, 
covering the following topics: gifts, decorations and hon- ours, activities of spouse or partner, 
external activities; Council regulation (EC, Euratom) no 1605/2002 on the financial regulation 
applicable to the budget of the European communities (article 52); Commission regulation (EC, 
Euratom) no 2342/2002 of 23 de
Council regulation (EC, Eur
g
23

233 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 17 
234 Managing Conflict of Interest in the Public Service: OECD Guidelines and country experience
OECD, 
235 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 17 
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ensure comparable minimum requirements on independence and transparency applicable to all EU 
gencies and to all key players that influence strategy, operations and decision-making’.236 

CA recommends: ‘for the EU legislator, possibly in consultation with other EU institutions, to 

nclusions and recommendations are valid for all EU administration: ‘clearly 

CA recommendations: 

ration of Energy Regulators (ACER), the Body of European 
Regulators for Electronic Communications (BEREC), ECHA, EMA and the Agency for 

re currently two open Ombudsman cases concerning impartiality, 
independence and objectivity (EFSA and FRA), and one closed case pointing to 

                           

a
 
E
consider further developing the Eu regulatory framework dedicated to management of conflict of 
interest situations, using the OECD Guidelines and existing best practices as a reference’.237 
 
The ECA co
all of the Agencies and EU institutions and other decentralised bodies (e.g. Joint Undertakings 
etc.) can be exposed to the risk of conflict of interest and though the conclusions and 
recommendations of this report relate to the selected agencies only, other agencies and EU 
institutions may wish to consider if they are relevant for them’.238 
 
Our review of conflict of interest regimes in the 32 decentralised Agencies (at the level of 
the Agency founding regulations) fully validates the E
 Indeed, of the 32 Agencies, 22 Agencies have no conflict of interest provisions (e.g. 

annual public declaration of interests) at their highest level of governance (e.g. 
Management Board members, Administrative Board members etc.).  

 Only five Agency Regulations require annual public declarations of interests (the 
Agency for the Coope

the operational management of large-scale IT systems in the area of freedom, security 
and justice). 

 Four further Agency regulations require annual declarations, however, the publicity 
requirement is not explicit (the European Fisheries Control Agency (EFCA), the 
ECDC, EFSA and the European Training Foundation (ETF)). 

 FRA requires public declarations, however, the declarations are not annual, but only 
revised when changes occur. 

 There a

deficiencies in EASA. 
 
As already noted in relation to the Agencies’ access to documents regime, the lack of a 
common framework on impartiality implies resource inefficiencies. For example, instead 
of being able to refer to a set of standard clauses valid at EU level (in a general law on 
administrative procedure at the EU level), every Agency needs to dedicate resources to 
the establishment and maintenance of individual impartiality regimes. An exchange 
between the Agencies on this subject is constrained by the existence of different Agency 
approaches to impartiality. 
   
 

                      
236 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 18 
237 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 8 
238 ECA, Management of Conflict of Interest in Selected EU Agencies, Special Report No 15, 2012, 
page 10 
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3.5.2 Selected Member State examples 
 

Access to documents 
 

Our review of administrative procedure law shoes that access to documents is covered by 
10 of the 20 Member States that ‘operate’ a general law on administrative procedure 
(access to one’s file is covered by 17 Member States). 
 

Netherlands 
Since the 90ies the Court of Justice has been confronted increasingly with parties asking 
for clarification of the transparency principle. This is not surprising given that 
transparency is an ambiguous concept. It deals with availability, accessibility and 
larification of government activities or actionc s. But these could be broadly interpreted. It 

an Bestuur). 
tion to include given that 

nification of administrative procedures has always been a trend since GALA entered 

 

 we see that the EU and the respective national application
nciple interact. First, in cess t ocume  It cou occur that 

poss EU d ments and EU institut s pos  nati l 
y grounds to exclude document from being made public could 

causes for deba on wh w s. And consi h  Europ  
 makes for mor cume being ed, it m endable  fine-  

grounds for exclusion to the ropean ccess to ocume isla n. Sec , 
 th transpa ncy principle is pplied in procurement law. 

procurem t is desired in a EU internal arket, wing
cipate in procurement procedures. Third we see that the procedures 
rce services lice s requ  transp ency in rder to oid un  

pplied even broader. For example, in order to 
tions to fo ard req ts, or t vide informat n on le emedies, 
 other req red per its duri  a process and t  obligat n to cr  

hen mmun ting wi the government. so, the spar  

could apply to concrete government documents, the way procedures were managed or 
the way government decisions were communicated. 
 

Nevertheless, transparency is an increasingly demanded concept, and on the European 
level significantly contributes to the democratic level of the EU. In the Netherlands the 
question was raised how the principle was going to be operationalised in the general law 
on administrative procedure, especially in relation to other principles such as legality, 
quality and impartiality. e

 

If we look at transparency and access to information in Europe we will primarily refer to 
Regulation (EC) No 1049/2001 regarding public access to EP, Council and EC documents. 
The goal of this regulation would be to increase trust in the EU institutions, and at the 
same time allow the citizens to participate in the democratic process. In the Netherlands 

ccess to information is organized through the Wob (Wet Openbaarheid va
This law is set up separate from GALA but with the inten
u
into force.  

If we take a closer look s of the 
transparency pri  regard g ac o d nts. ld 
national institutions ess ocu ion sess ona
documents.  Especiall
differ and te ich la applie dering t at ean
integration e do nts  shar  is reco m  to tune
national Eu  a  d nts leg tio ond
we see in Europe that e re  a
Transparency in 
stakeholders to 

en m allo  all 
parti

used for granting sca nse ire ar  o  av fair
competition.  
 

But the transparency principle could be a
oblige administra rw ues o pro io gal r
inform citizens on ui m ng he io eate
one single entry point w  co ica th Al  tran ency
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principle could be used to oblige administrations to provide additional information on 
the administrative procedure, i.e. decision periods, confirmation of receipt etc. After all, 
one of the most important applications of the principle is the need for accountability 
 

If we ask the question whether the EU applied transparency principle should be 
incorporated in the Dutch general administrative law we would recommend such a 
development. We have seen that national and European access to information provisions 
affect each other on different levels. On top of that we see that the services directives and 
procurement procedures cause for a spill-over to other areas. The transparency principle 
ould in theory function as a binding factor of all other principles that are related to it, 

s equality, impartiality and legality. These principles complement and overlap and 

rning money, delaying the 

t The following table gives an overview of the results: 

c
such a
transparency could dampen the grey areas.  
 

 ‘Research voor Beleid’ conducted a study on the requests made by citizens for access to 
information.  As we know the Wob ensures that public administrations are obliged to 
provide information upon request. Such requests can be complex and large. Moreover, 
requests can also be invalid and not complacent with the requirement to have access to 

formation. Such requests could be aimed at eain
administrations but also requests of citizens due to strong transparency desire. Research 
voor Beleid researched the requests in more than 300 public organisations.  
 

Of the 334 organisations participating in the study (79% of the total approached 
respondents) an average of 63 requests were received per respondent. Especially policy 
organisations received high numbers of requests (on average 964 per police force). The 
study categorised requests by days needed to comply and divided them by type of 

epartmen . d
 

Table 5 - Access to documents processing in The Netherlands 
 

Working days used per 
request 

Type of administration 

Less 
than 1 

1-10 11-20 21-40 
More 

than 40 

Average 
Un-

total 
requests

known 
 

Main departments 2 16 14 20 17 68 137 

Executive organizations 26 11 6 2 1 0 46 

Independent governance 
odies (ZBO) 

2 3 0 0 0 0 5 
b
Police forces 860 69 11 20 3 1 964 
P 3 1 5 20 rovinces 7 3 1 
Water 1 6 management bodies 2 3 0 0 0 
Municipalities up to 
20.000 inhabitants 

8 5 1 0 0 0 14 

Municipalities 20.000 to 
50.000 inhabitants 

7 6 2 1 1 1 18 

Municipalities 50.000 to 
100.000 inhabitants 

7 11 1 1 0 5 25 

Municipalities over 
1

48 
00.000 inhabitants 

11 25 3 1 0 8 

Total municipalities 8 8 1 0 0 2 19 

Total (% of total requests) 46 9 2 2 1 3 63 
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The main reason why it takes administrations long (more than 10 days) to deal with 

round for harmonising the 
equest of information through general administrative procedures. The collection of this 

used for dealing with this could be quantified in costs. 

, is interesting in so far as access to documents is covered by Spain’s 
however, experience with the implementation 

at the provisions in a general law on 
nistrative procedure either need to be sufficiently detailed or need to be supported 

 cover:  
 ‘The possibility for the citizens concerned to have access to personal data contained in public 

ollowing:  
 Article 35.a regulates ‘the right of citizens to know at any time the status of processing of the 

shing the conditions 
t. 

ssment covering 23 EU 
Member States and Norway and Switzerland points to Spain as the only country not 

 

                                      

requests is due to the fact that lots of information is asked for. A further important factor 
is the examination of the grounds for exclusion and the need to adapt certain information 
due to privacy legislation. There is therefore reasonable g
r
data on requests and time 
However, in the Dutch case this has not been done given the fact that most departments 
do not keep track of the amount of requests. A central database could be recommendable 
also in avoiding that citizens request the same information at different departments. 
 
Spain

e panish example
 

Th  S
gene
of the access to documents suggests th

dmi

ral law on administrative procedure, 

a
by a specific law on access to documents providing for the detailed implementation of 
the general principles provided for in the general law. 
 
The Spanish Constitution (Article 105) requires: ‘The law will regulate: b) the access of 
citizens to administrative files and records, except to the ones affecting the national security and 
defense, the investigation of crimes and the privacy of individuals’. This is understood to


files and records.  
 The possibility for all citizens to consult public documents from which a general interest 

arises’.239 
 
Spain’s general law on administrative procedure (Law 30/1992, of 26 November, on the 
Legal Regime of Public Administrations and Common Administrative Procedure) 
provides the f


administrative procedures concerning them’. 
 Article 37 regulates the right of access to files and records, establi

and exceptions to the exercise of this righ
 
There is no specific law on access to documents, and a recent asse

having enacted a specific law on access to documents.240 
 
The general law provisions are not considered sufficient. For example, the general law
(Article 37.1) requires that the requested document corresponds to a completed 
administrative procedure, however, the law does not establish clearly when a procedure 
can be considered as completed and this has given rise to restrictive interpretations.241  

           

cceso 

ión española actual y la práctica de la Administración 

239 Montalvo Albiol, J.C., ‘El derecho de acceso a los archivos y registros administrativos’ 
240 Transparency International, Money, Politics, Power: Corruption Risks in Europe, page 36 
241 Moraga Guerrero, Eva, ‘Cuando lo Público no es público: ¿Por qué se necesita una ley de a
a la información pública en España?: Informe sobre las solicitudes y casos en seguimiento por 
Access Info Europe en relación con la legislac
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Moreover, the general law notes a series of exemptions (Article 37.5), providing 

s led to demands 

nited States of America (US) 

various public access 
ws: 

he public access 
ws on the US federal level, but will mainly focus on available data on the FOIA 

particular topic of interest. This also includes first-party requests when 
ese are not subject to the Privacy Act, such as non-US citizens. The time limit for an 

                       

considerable discretional power to the administration. This situation ha
for unified and clear criteria in the application of the law.242 
 
U
The US Constitution makes no specific allowance for access to information and does not 
contain a provision expressly establishing a procedure for, or a right of, public access to 
government information. Nevertheless, US Congress has legislated 
la

‐ Freedom of Information Act 
‐ Privacy Act 
‐ Federal Advisory Committee Act 
‐ Government in the Sunshine Act 

 
In 1946 a provision of the Administrative Procedure Act indicated that records needed to 
be available to the public but added the fact that agency could restrict the accessibility 
based on their own interpretation of the public´s interest. Mainly the increasing need of 
congressional committees to gain access to public records caused for a legislative shift in 
1966 when the FOIA was enacted. This chapter will briefly describe t
la
 
The FOIA allowed any person to have presumptive access through a request to existing 
agency records on any topic. A FOIA request is a request to a federal agency for access to 
information concerning another person (i.e., a third-party request), or concerning an 
organization, or a 
th
agency to respond to a FOIA request is ordinarily twenty working days from receipt of 
the request. 
 
The FOIA describes nine exemptions, which are upheld in case of: 

1. classified national defense and foreign relations information 
2. internal agency rules and practices 
3. information prohibited through another federal law 
4. trade secrets and other confidential business information 

                                                                                                               

estrictiva e ineficaz’. Valentín Ruiz, F.J.; López 
 documentos de la Administración 

ública: regulación, conflictos y algunas reflexiones”, Revista Online de Estudiantes de Derecho, Nº 
/2012, Universidad Autónoma de Madrid. 

en España’. Madrid, Access Info Europe, 2008.: According to this author, the principles that should 
inspire a Law on Access to Information are the following: ‘the principle of publicity, i.e. public 
information should be accessible by the public; universal access, i.e. all people should have access 
to information; all information must be accessible with few exceptions clearly established in law; all 
administrations are likely to be requested for information; no special conditions required for access 
to information (such as the condition of researcher); the Administration should answer timely and 
clearly; and, finally, the whole procedure should be simple and the Administration should report 
on it’.  
242 Fariña Pestano, F.I.; Díaz Fariña, F.A.; Rodríguez Acevedo, J.M., ‘¿Archivos al servicio del 
ciudadano? Paradojas y contradicciones de una legislación r

urtado, M.: “Derecho de acceso de los ciudadanos a losH
P
1
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5. inter-agency or intra-agency communications protected by legal privileges 
6. information involving matters of personal privacy 

9. geological information on wells 

isputes over accessibility of records may be settled in federal court. Fees for search, 
y be imposed, reduced of waived. An amendment in 

 formation in an electronic form. 

st majority of refusals (total in 2011 of 19,791) to allow access to 
infor  to do with records pertaining 
to the issuance or refusal of visas to enter the US. Denials of requests based on other 
reas other 
agency, reasons, insufficient description of the 
requests requests require searches of 
multipl  offices overseas. The administrative authority 
tends t
requeste than waiting until all the searches are done. Intensively communication 
with the citizens improves customer satisfaction and prevents conflicts.  
 
With th ases pending from the previous 
year. D sts were received and a total of 26,836 
process d of 8,715 requests. In 2010, a total of 30,206 
requests 98 were received and 
26,83
 
Two nce a 
requ st is received it is placed in the corresponding track which is based on the effort 
requ  

he responsive record, complexity of the search, sensitivity, need for 
etc. The system used in the US is decentralized and therefor the Department 

 11 the number of full-time FOIA employees was 
150.54, which accumulated for a total cost of $16,431,006. At initial request and appeal 
levels the processing costs accumulated to a $15,653,418 and litigation-related expenses to 

cessing 

7. records of information compiled for law enforcement purposes 
8. information relating the supervision of financial institutions 

 
 
D
review, or copying of materials ma

996 allowed for public access to in1
 

 2011, the vaIn
mation (15,110 times due to the third exemption) have

ons than the above described exemptions often have to do with referral to an
 withdrawal of requests, fee-related 
, improper FOIA requests, etc. Many FOIA and PA 

e records systems, often in different
o deliver on a rolling basis so-called responsive non-exempt records to the 
r rather 

e start of 2011, the State Department had 21,253 c
uring the course of the year 14,298 reque
ed, leaving for 2012 a starting caseloa
 were received and 18,386 processed. In 2011 only 14,2

6 processed. 

 processing tracks are used to distinguish simple from complex requests. O
e
ired to complete the search. The tracks look at the number of searches needed, the

volume of t
consultation, 
of State does not receive the information regarding the effort put into the request until 
the request has been returned. It could very well happen that an initially calculated as a 
simple request turns out to become rather complex along the way. On average simple 
processed requests in 2011 took 174 days and complex requests 341 days.  
 
The Department of State revised its method of calculating estimated costs for the 
reporting period in 2011, based on DOJ guidance. Salaries of civil service personnel have 
now been included. Also reflected are costs associated with contractors and WAE (when 
actually employed) expenses. In 20

a $777,588. The Department of State collected in 2011 $19,470.96 in fees for pro
requests which constitutes 12% of the total costs 
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Conflicts of interest 
 
Our review of administrative procedure law shoes that conflicts of interest are covered 
by 19 of the 20 Member States that ‘operate’ a general law on administrative procedure.  
 

The OECD sets the international standard: 
 

 
International standard (OECD):243 
 

‘1.2 Impartiality 
 

1.2.1  Is the impartiality of civil servants guaranteed?  
 

1.2.2  In which cases can civil servants be excluded from decision-making e.g.  
– direct or personal interest in the case  
– relationship with interested persons 
– forward involvement in the case 
– the civil servants or their relatives are debtors or creditors of any interested 
parties  

 

1.2.3  Which persons are relatives in the sense of the law, e.g.  
– spouse  
– person living with the civil servants 
– kinsman up to the second grade 
– brothers and sisters, children and relationship of them?  

 

1.2.4  Who decides whether or not reasons of bias/conflict of interest concur?  
 

1.2.5  Which procedure for deciding over reasons of bias will be introduced?  
 

1.2.6  Is the staff/civil servant obliged to give notice of the reasons of bias?’ 

 
Germany 
Germany’s general law on administrative procedure includes detailed impartiality 
requirements, listing a series of cases that disqualify a civil servant to participate in an 
administrative procedure (Articles 20 and 21, Verwaltungsverfahrensgesetz). The 
requirements are considered to be effective in terms of avoiding conflicts of interest, and 
have contributed to the comparatively high ranking of Germany’s ‘National Integrity 

idelines for fighting 
 the general 

System’.244 In this context it is also worth noting that public sector gu
corruption always include clear references to the relevant legal provisions in
law on administrative procedure.245 

                                                 
243 OECD / SIGMA, Checklist for a general law on administrative procedure, 2005, page 5 
244 Transparen
2012, page 64 
245 See for example, Regional government of Brandenburg, Verhaltenskodex gegen Korruption, 
2006. The

cy International Deutschland, Nationaler Integritätsbericht Deutschland, January 

 same applies to Austria, with similar provisions in the Austrian general law on 
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Spai

i ministrative 
rocedure, and research indicates that the general requirements are now common for all 

onal conflict of interest 
ituations), thus guaranteeing legal security and the same treatment for citizens across all 

has also included impartiality requirements in its general law on administrative 
rocedure.248 Here, it is interesting to note the influence of the general law, e.g. 

requ
 
 
 

     

n 
Spa n included impartiality requirements in its 1992 general law on ad
p
public administration and all thematic areas. Sector-specific legislation either directly 
refers to the general law or includes similar provisions. The only exemption relates to 
specific political actors.246 Spanish jurisdiction has reinforced the scope of application of 
the impartiality requirements by establishing that the impartiality requirements fall 
under the competence of national-level legislation, i.e. legislation at regional level can not 
introduce any changes to the impartiality requirements (e.g. additi
s
regions.247 
 
Sweden 
Sweden 
p
organisations outside the realm of public administration have adopted similar 

irements and refer to the general law, e.g. universities.249 

                                                                                                                                 
inistrative procedure. Stadt Wien, Eine Frage der Ethik - Handbuch zur 

ruptionsprävention, 2009, page 50 
iguel José Izu Bello

adm
Kor
246 M so, Las causas de abstención y recusación y el procedimiento 

dministrativo común, Revista Jurídica de Navarra, 2010, page 228 
 M

248 1
249 T
Poli

ttp s.4.325716ea11d7602a6d180008726.html An 
xample of a University is Karolinska Institutet (http://internwebben.ki.se/en/avoiding-conflict-

interest) 

a
247 iguel José Izu Belloso, Las causas de abstención y recusación y el procedimiento 
administrativo común, Revista Jurídica de Navarra, 2010, page 237 

986 Administrative Procedure Act, Section 11 
his follows a recommendation by the Swedish Research Council. See the Conflict of Interest 
cy (2006): 
://www.vr.se/inenglish/ethics/publicationh

e

PE 494.457       EAVA 1/2012 III-90



 

 
4 Scoring of the initiative’s desirability and feasibility 
 
The following figure provides a summary of a scoring exercise of the desirability 
(‘strength’ of the benefits) and feasibility (complexity of legal drafting) of the proposed 
enactment of a general law on administrative procedure at the level of the EU 
institutions. The study team has conducted this scoring exercise on the basis of the study 
findings and expert judgement, and in the future it might be worth considering to repeat 

Feasibility 
 

 Maturity of EU legal framework (weak (3), medium (2), strong (1)): Generally, 
medium scores applied as EU legal framework is in place, however, often not 
binding; high scores where our case study work suggests deficiencies in the legal 
framework. 

 

 Acquis communautaire in  majority of Member States (weak (1), medium (2), strong 
(3)): Here, the scores are linked to our review of the general administrative laws in 
the Member States, i.e. the more Member States have covered a specific aspect in 

this xercise with a wider group of experts on administrative law. 
 
The rationale behind the application of the scoring criteria is as follows: 
 
Benefits 

 e

 

 Qualitative evidence (weak (1 point), medium (2 points), strong (3 points)): 
Generally, high scores applied, considering that EU administration will benefit of 
uniform operation of administrative procedure requirements (this is based on 
qualitative evidence for Member State administrations experiencing such benefits). 
Low scores are explained by the lack of research evidence on a particular element of 
general law. 

 

 Quantitative evidence (weak (1), medium (2), strong (3)): Generally, low scores 
applied, as there is limited or no quantitative evidence; except for the components 
where our case studies suggest the existence of quantitative evidence. 

 

 Relevance to relation between EU administration and citizen (weak (1), medium (2), 
strong (3)): Generally, medium scores applied since all components are of relevance; 
high scores where Ombudsman data suggests a more pronounced 'intensity' of 
relations 

 

their general law, the higher the score.  
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 Interaction between EU and national law? (weak (3), medium (2), strong (1)): 
Generally, medium scores, on the basis of our expert views on the complexity of 
Member State legislation; the higher the probability of incompatibilities with Member 
State law, the lower the score. Here, we also need to bear in mind that the EU general 
law on administrative procedure is only supposed to govern the relations between 
the EU administration and citizens, i.e. there should be limited consequences of this 
law on the Member States. 
 

The result coincides with the survey findings: the enactment of a general law is 
considered to bring about substantial benefits, for both EU citizens and EU 
administration (average ranking of 7 points out of 9), and the initiative is considered 
feasible (average ranking of 6 points out of 9).  
 
It is worth noting in this context that the scoring exercise has identified areas where 
feasibility is considered lower than others, for example, because of the complexity of the 
pre-existing legal framework at EU level (e.g. access to documents), implying that legal 
drafting at EU level will need to carefully consider existing law at Member State level in 
order to ‘minimise’ interferences. This is an indicator for decisions on the allocation of 
resources for the legal drafting process, i.e. the lower the feasibility the more resources 
need to be allocated to legal drafting. 
 
Concerning feasibility, one final comment: when developing a general law for the EU 
administration it is worth bearing in mind that this initiative will imply an important 
effort in terms of legal drafting. Indeed, the establishment of an effective general law has 
been a time consuming process in several Member States, often measured in decades 
rather than years of legislative drafting (e.g. some 12 years in The Netherlands, 27 years 
in Sweden, 24 years in Denmark, 16 years in Germany), an effort well compensated by 
the different benefits discussed in this study.250 
 

                                                 
250 Contributions to the International Academy of Comparative Law, Codification-Congress, 24-26 
May 2012, National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx 
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gure 20 - scoring exercise on the desirability and feasibility of a general law on 
e procedure at the level of the EU institutions (case study areas in green 

Fi
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ANNEXES 
 
 

Annex 1 - Sources not quoted in the main text 
 
OECD, Administrative Procedures and the supervision of administration in Hungary, 
Poland, Bulgaria, Estonia and Albania, 1997 
 
Polonca Kovac�, Modernizing Administrative Procedural Law in Slovenia as a Driving 
Force of Efficient and Good Administration, not dated 
 
Lars-Goran Malmberg, Administrative procedure in Sweden, contribution to 
International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, 
National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx 
 
Zbigniew Kmeciak, Codification of administrative procedure in Poland, contribution to 
International Academy of Comparative Law, Codification-Congress, 24-26 May 2012, 
National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx 
 
Vassiliki Koumpli, On the codification of the law on administrative procedure in Greece, 
contribution to International Academy of Comparative Law, Codification-Congress,  24-
26 May 2012, National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx 
 
Codification of administrative procedure - an overview of the French system, 
contribution to International Academy of Comparative Law, Codification-Congress,  24-
26 May 2012, National Reports Codification of Administrative Procedure, 
www.law.ntu.edu.tw/iacl/Download_en.aspx 

PE 494.457       EAVA 1/2012 III-94



 

PE 494.457       EAVA 1/2012 III-95

Annex 2 - Survey questionnaire 
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