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Executive Summary 
 
Article 298 TFEU and the Charter of Fundamental Rights establish a right of 
citizens to good administration. However, the current legal framework is 
fragmented, patchy and uneven and the detailed provisions needed to enforce 
this right are lacking.  
 
In its report with recommendations to the Commission on a Law of 
Administrative Procedure of the European Union (rapporteur: Mr Luigi 
Berlinguer), the Parliament calls on the Commission to submit a proposal for a 
Regulation on a single, general European Law of Administrative Procedure 
binding on the Union's Institutions, bodies and agencies and providing a 
minimum safety net of guarantees to citizens and economic operators in their 
direct dealings with the Union's administration. This assessment argues that such 
a general Law of Administrative Procedure would bring significant added value 
and would: 
 

 clarify the main principles and procedural standards; 
 
 ensure clearer rights and provide more legal certainty to citizens 

and economic operators, who would benefit from uniform 
procedural guarantees, enforceable in Courts, in their relations 
with all EU institutions; 

 
 contribute to a more efficient EU administration and bring about 

cost savings, as proper standards of administration save time, 
costs and burdens;  

 
 enhance trust and improve the relationship between the citizen 

and the EU administration, by increasing its transparency and 
accessibility, thereby enhancing also the legitimacy of the EU. 

 
Article 298 TFEU provides a suitable legal basis for the adoption of 
comprehensive rules on good administration.  
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1. The context for the measure: the need for action at EU level 
 
1.1 The legal basis 
 
Despite its importance, the detailed meaning of 'good administration' at EU level 
has remained largely undefined. Many problems are not addressed at all or only 
at such a general level that the provisions are of a limited practical use for 
citizens. Ambiguous standards cause problems, affecting the relationship 
between the citizens and the EU administration. The Treaty of Lisbon and the 
emphasis given in the new Treaty framework to fundamental rights and citizens' 
participation give these considerations particular importance.  
 
Good administration as a right of citizens is enshrined in the EU Charter of 
Fundamental Rights (CFR), which, after the entry into force of the Treaty of 
Lisbon, has the same legal value as the Treaties. According to Article 41 CFR par 
1 "Every person has the right to have his or her affairs handled impartially, fairly and 
within a reasonable time by the institutions, bodies, offices and agencies of the Union" 
 
The Treaty of Lisbon introduced a new legal base, Article 298 TFEU, which 
provides that:  
 

1. In carrying out their missions, the institutions, bodies, offices 
and agencies of the Union shall have the support of an open, 
efficient and independent European administration. 
 
2. In compliance with the Staff Regulations and the Conditions of 
Employment adopted on the basis of Article 336, the European 
Parliament and the Council, acting by means of regulations in 
accordance with the ordinary legislative procedure, shall establish 
provisions to that end. 

 
The suitability of this legal basis to legislate on general administrative principles 
and rules is beyond doubt. The interpretation of the wording of Article 298 to the 
effect that it refers to administration within the institutions, instead of regulating 
the relationship between the institutions and the public, is to be dismissed: the 
Treaty already includes other possible legal bases for the adoption of the 
institutions’ own Rules of Procedures. Staff regulations, which regulate the 
relationship between the institutions and their civil servants, are specifically left 
outside the scope of Article 298 TFEU. Moreover, the explanations adopted by 
the Intergovernmental Conference concerning the interpretation of the Article 41 
CFR specifically mention the legal basis in Article 298 TFEU ‘for the adoption of 
legislation in the ‘interest of an open, efficient and independent European 
administration’, clearly establishing a link between the two provisions. 
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The entry into force of the Treaty of Lisbon has emphasized the citizens’ 
perspective even more generally due to the Treaty of Lisbon introduction of a 
new Treaty Title on democratic principles governing all Union action. In 
particular Art 9 and 10 TEU underline the right of citizens to participate in the 
democratic life of the Union. Since these principles apply by definition to ‘all 
areas of Union action’ and are not limited e.g. to the Union’s legislative work, 
they clearly set high requirements for Union administration as well. 
 
Article 298 TFEU leaves national procedural autonomy relating to forms of action 
or procedural requirements untouched. The focus of the future Regulation will 
be on the EU institutions, bodies and agencies. Thus the matter would not be 
problematic from the point of view of subsidiarity: the quality and smooth 
running of administration in the EU institutions can be regulated only at EU 
level.  
 
1.2 Current framework: fragmentation and lacunae 
 
Today administrative procedures can be found in a wide variety of sources: the 
Treaties, for instance, already provide for a number of other provisions with a 
general administrative law character, and so does secondary legislation in some 
policy sectors such as competition and state aid. Some guidance has been 
developed through the case-law of the Court of Justice of the European Union. In 
addition, ‘soft law’ exists in the form of codes of good behaviour and ethical 
codes, most notably in the European Ombudsman’s ‘European Code of Good 
Administrative Behaviour’ endorsed by the European Parliament, and the 
Commission’s ‘Code of Good Administrative Behaviour’. 
 
The European Commission (EC) has argued that the EU already has sufficient 
provisions of administrative law in place. In an answer given to the European 
Parliament to a written question President Barroso stated that: 
 

Article 298 of the TFEU provides the legal basis for a regulation that 
would cover all EU institutions, bodies and offices, if needed. Before 
having recourse to a new legal arrangement, the Commission would wish 
to examine the existing instruments and case law at EU-level and 
practices in the Member States to see if any further steps are needed. The 
Commission does not have a specific timetable for making a proposal. It 
considers that Article 298 provides a possibility, not an obligation. The 
Commission recalls that the EU institutions are bound by Article 41 of the 
European Charter of Fundamental Rights.1 

 

                                                 
1  Parliamentary questions by Ms Anneli Jäätteenmäki, 17 January 2012, E-011125/2011.   
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More recently, Commissioner Maroš Šefčovič, Vice-President of the Commission, 
responsible for Inter-institutional relations and Administration, confirmed this 
approach in an exchange of views with the Legal Affairs Committee2.  
 
Nonetheless, the current situation remains unsatisfactory. The major defect in 
current regulation is precisely that it is very fragmented and mostly sector 
specific. Very few EU regulations embed principles, rights and rules of 
administrative procedure that apply across the board to all EU policy sectors and 
to all EU institutions, bodies, offices and agencies. Subject specific or sector 
specific provisions and practices on administrative procedure differ from one 
case to another. Not all differences are the indispensable consequence of objective 
differences from sector to sector. In some sectors there is clearly a lack of 
regulations and established practices guaranteeing the rights of citizens, 
economic actors and other legal persons.  
 
1.3 The need for a Regulation on good administration  
 
All core elements of fundamental rights need to be laid down by law and be 
subject to efficient remedies to avoid protection gaps. The existence of such rules 
is often a precondition for the European Court of Justice to apply them in 
practice. 
 
In various other areas the Charter provisions falling under Union competence 
have been put into effect through detailed regulation. This is the case, for 
example, with Article 42 CFR on the right of access to documents, where detailed 
provisions on the exercise of the right and the applicable procedure are given 
through Regulation No 1049/2001; and with Article 8 CFR on the protection of 
personal data, where applicable provisions have been put in place through 
Regulation No 45/2001 and directive 95/46/EC. The same should go for the 
'right to good administration'. 
 
The current state of regulation of administrative procedure raises fundamental 
questions regarding the relationship between the citizens and the EU 
administration, and the new openings provided by the Treaties confirm the 
necessity of, and offer the basis for, the adoption of secondary legislation. A 
Regulation is needed to clarify and enforce the key principles and procedural 
requirements on the exercise of the right to good administration, as laid down in 
art 41 CFR. 
 

                                                 
2 Legal Affairs Committee, 30 May 2012, available at: http://www.europarl.europa.eu/ep-
live/en/committees/search?committee=JURI 
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The textboxes in the following sections provide examples of problems encountered by 
citizens and economic operators with regards to the right to good administration.  

 
 
2. Characteristics of a new Regulation  
 
2.1 Clearer principles of good administration 
 
Article 41 of the Charter of Fundamental Rights lists the elements of the right to 
good administration in a very general way. A general Law of administrative 
procedure would clarify many elements of this right with regards to the general 
principles. 
 
Impartiality and the principle of fairness are two central Charter-based 
requirements of good administration. So far, some, but not all, elements of these 
principles have been subject to jurisprudence. With respect to impartiality, the 
general principle of proper handling of matters and duty to examine them with 
care exists in case law, based on a principle of sound administration. It is 
however rather general and would benefit from more detailed regulation. As for 
fairness, it encompasses the principle of impartiality as well as a number of other 
elements such as the principle of lawfulness, non-discrimination and equal 
treatment, as well as the principle of proportionality. Both the principle of 
impartiality and other elements of the principle of fairness require detailed 
guidance by the legislature in the future Article 298 Regulation.  
 

 
Failure of the Commission to act on asthma inhalers 

 
The case concerns a German inventor, who created an asthma inhaler to improve the 
lives of millions of patients, saving billions of euros, but who was prevented from selling 
it because of a 13-year-long failure of the Commission to act.  
 
The inhaler was put on the market in Germany after obtaining all the necessary 
certifications (including a CE mark) to be sold as a medical device without medication. 
But in 1997, the Bavarian government claimed the product could be unsafe and 
convinced another German state to issue a sales injunction against the company which 
began selling the inhalers. It also notified the European Commission about the injunction, 
as required under the applicable Council Directive 93/42/EEC on medical devices. 
However, instead of analysing whether the product was dangerous and proceeding with 
a safeguard procedure, the European Commission did not issue a ruling, meaning the 
company was never given a chance to appeal against any decision. 
 
In 2005, the inhaler was sold under a new name and another sales injunction was issued, 
but this decision was not notified to the European Commission. The manufacturer turned 
to the Commission, with a view to initiating infringement proceedings against Germany.  
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But again, the Commission did nothing, taking the view that there was no need for a 
product safety review.  
 
The failure of the Commission to act had important consequences. The manufacturer was 
prevented to sell his product legally for more than 13 years, without any means of legal 
redress and has consequently suffered considerable loss of earnings. Moreover, the 
inhaler saves between 25 and 35 per cent of the costs for asthmatics. With around 34 
million asthmatics in the EU, the insurance companies and the National Health Service 
could have saved EUR 50 billion had the inhaler been used since 1997 for asthmatics 
alone. 
 
The European Parliament took up this case and called on the Commission to respond to 
the manufacturer's legitimate concerns and to take necessary steps to enable him to assert 
his rights. 
 
P7_TA(2011)0017, EP resolution on Petition 0473/2008 by Christoph Klein (German), 
concerning the failure of the Commission to take action regarding a competition case 
and the harmful impact of this on the company concerned, 19January 2011. 
 
Need to act within a reasonable time: the Courts have had the opportunity to 
address this question repeatedly, since complying with this principle remains 
problematic for the EU administration. While there is some acknowledgment of 
this principle in case law, it has not been strong enough to fight unreasonable 
delays or do away with the practice of ‘implied decisions’. Setting exact 
deadlines is currently left to secondary legislation, and the assessment of their 
reasonableness is left to the legislature in adopting them. 
 
In addition to the above-mentioned core principles, Article 41(2)(a) CFR 
establishes a ‘right of every person to be heard, before any individual measure 
which would affect him or her adversely is taken’. In case law, the right to be 
heard is often being associated with the rights of the defence. It is well 
recognised, although limited, like the Charter provision itself, to cases in which 
the intended measure would have an adverse effect. It might however not always 
be clear whether the intended measure is positive or negative; and a measure 
might be positive for some while being negative for others. The new Regulation 
should therefore confirm the right to be heard clarifying that it applies to cases 
where an administrative decision would affect the rights of persons directly. 
 

 
Unfair listing of a company in the Early Warning System 

 
The case concerns a company involved in a number of projects financed by the 
Commission. In the framework of a commercial dispute, one of its subcontractors 
obtained from a court in Luxembourg a claim for debt reimbursement for an amount of 
EUR 50 000. When the Commission was informed of this order, without any prior 
hearing of the complainant, it took the decision to retain the sum of EUR 50 000 from the 
amounts due to the complainant. 
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Furthermore, again without informing the complainant- who learnt about it later, 
informally, from some Commission staffers- the Commission listed the company in its so-
called "Early Warning System" ("EWS"). The EWS alerts the Commission to cases where a 
beneficiary may have committed (serious) administrative errors or even fraud. The listing 
of a company in the EWS is communicated to all Commission services. 
 
As a result of this, and even though the Commission had already decided to retain the 
EUR 50 000 sum, the blocking of the complainant's payments was almost a permanent 
situation. The company exchanged several letters with the Commission concerning the 
matter, but remained listed in the EWS until almost a year later. The company suffered 
serious loss as regards new contracts, major delays in payments, administrative 
overheads and irreparable damage to its reputation.  
 
As the Ombudsman rightly pointed, this case illustrates the importance of striking a fair 
balance between the protection of the Communities' financial interests and the respect for 
the rights of the defence of the parties involved. While the Commission acted in 
conformity with the law with regards to the retention of the EUR 50 000 sum, the company's 
continued listing in the EWS was unfair and constituted an instance of 
maladministration. 
 
Complaint 2468/2004/OV (Confidential) against the European Commission 
 
The right to access one’s own file: the Court has been generally reluctant to use 
the rules on public access to compensate defects in other access regimes. The 
Court has pointed out that the matter of access for interested parties to a file 
ought to be settled elsewhere than under the public access rules. A general law 
on administrative procedure should include provisions on the central principles 
and applicable minimum standards of this right. 
 
The duty to reason a decision is in general well-acknowledged in principle, even 
if a breach of this duty is often in practice claimed before the Courts. For the 
individual it is the only guarantee that all the relevant facts and rules have been 
taken into account when his or her case has been examined and the decision 
taken. Proper reasoning also has a clear linkage with the trust of individuals in 
the administration acting correctly in general terms, and as such, reduces the 
need of unnecessary litigation. Reasoning is a key element of good 
administration and the new Regulation should include detailed provisions in this 
respect. 
 
As for the right to have the Union make good any damage, Art. 340 TFEU 
establishes the principle of non-contractual liability, stating that ‘the Union shall, 
in accordance with the general principles common to the laws of the Member 
States, make good any damage caused by its institutions or by its servants in the 
performance of their duties’. While the matter is included in Article 41(3) CFR, it 
is in practice regulated elsewhere, and there is also an extensive amount of case 
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law on this question. Thus it would not necessarily seem to be an issue for the 
future Article 298 Regulation.  
 
The same is true for the right to communicate with the institutions in any of the 
Treaty languages, as provided for in Article 41(4) CFR. Under Article 20(2)(d) 
TEU, EU citizens have the right ‘to address the institutions and advisory bodies 
of the Union in any of the Treaty languages and to obtain a reply in the same 
language’. A similar provision exists in the 2001 Code, where it is extended to 
‘every person’. The possibility of citizens to communicate with the institutions in 
their own language is of a particular practical and symbolic importance. It would 
however be impossible to provide every single document in all official 
languages. While the linguistic arrangements of the institutions would not 
primarily be a matter for the Article 298 Regulation, the legislation should secure 
the possibility for the administration to function efficiently and simultaneously 
allocating the resources necessary to comply with requirements. It should not be 
up to individual officials to decide on a case by case basis what language they 
use in relations with the public.  
 
2.2 Better defined standards 
 
In addition to clarifying the general principles, the new Regulation on a Law of 
administrative procedure should codify a number of basic procedural rules and 
standards to be followed by the Union's administration when handling 
individual cases.  
 
The chart below illustrates Ombudsman's statistics on alleged maladministration.  

European Ombudsman, Annual Reports for 2010, 2011. 
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Analysis of the complaints to the Ombudsman shows a number of areas where 
there is room for improvement with regards to the establishment of precise 
procedural standards. For example, indicating a time limit for handling a matter, 
and following it in practice, is a general problem: delays in taking a decision and 
delays in replying occur frequently, as do late registration and late answers to 
requests. From the point of view of citizens, waiting for a decision, and perhaps 
not even knowing when it is to be taken, is a serious problem, and not only when 
there is money involved.  
 
A considerable part of alleged maladministration, however, concerns sectors that 
would benefit from the establishment of clearer, binding rules in the new Article 
298 Regulation. 
 
Infringement proceedings (Article 258 TFEU) constitute one such area. 
Procedural guarantees are lacking and these proceedings tend to give rise to 
many complaints. The main shortcomings reported by the Ombudsman refer to a 
failure to register complaints. Other problems include alleged failures to hear the 
complainant before rejecting a complaint, with respecting the rights of defence, 
and extensive delays in communicating with complainants. In April 2012 the 
Commission issued a new Communication3 in an attempt to reply to criticisms 
by the European Ombudsman as well as those raised in the discussions of the 
JURI Committee. The communication addresses many of the issues raised by the 
European Ombudsman in previous years, but maintains the same legal format 
with limited capacity to bring about clear qualitative changes. While granting a 
formal status to the complainants in the Article 258 TFEU infringement 
procedure falls outside the scope and objectives of the Article 298 TFEU exercise 
on good administration, the latter provision being applicable across the board, 
would establish certain procedural safeguards, such as the registration of 
complaints, time-limits, the right to be heard, the obligation to state reasons and a 
duty to inform complainants at certain stages of the proceedings.  
 
Award of tenders and grants is another significant area4, in which citizens have 
direct contacts with the Commission and some agencies. With respect to grants, 
concerns exist relating to the eligibility of costs and the handling of research 
proposals, excessive bureaucracy and obligations disproportionate for 
beneficiaries. Many complaints in the area also relate to the principle of fairness 
when recovering grants or requesting reimbursement. Those affected are 

                                                 
3 Communication from the Commission to the Council and the European Parliament. Updating the 
handling of relations with the complainant in respect of the application of Union law. Brussels, 
2.4.2012 COM(2012) 154 final.  
4 From a financial point of view, in total, in 2007-2013 EU financial programmes amount to EUR 975 
billion. See e.g. New funds, better rules. Overview of new financial rules and funding opportunities 
2007-2013. Luxembourg, Office for Official Publications of the European Communities, 2008 
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individual researchers, research communities, societies and NGOs, many of them 
with limited means and high dependency on the funding. In their situation, 
questions affecting the eligibility of costs and fairness in implementation are 
extremely significant. Excessive bureaucratic features hamper the attractiveness 
of Union funding, which it turn negatively affects the quality of projects funded 
with EU means.  
 
Many complaints also concern obvious errors, inconsistent, inaccurate or 
misleading information given by the Institutions. The new rules should therefore 
make provisions for review and correction by institutions of their own decisions, 
both on grounds or clerical errors but also on other grounds in certain specified 
cases. 
 
 

Reasonable time-limit for taking decisions,  
correction by Institutions of their own decisions 

 
As a result of the eruption of a volcano on Iceland in April 2010, a considerable number 
of flights had to be cancelled. On 4 May 2010, the European Commission published on its 
website a number of documents to inform air passengers of their rights.  
 
On 5 May 2010, an association of European airlines, drew the Commission's attention to 
what it considered to be inaccurate and misleading information contained in that 
document. This e-mail was marked as urgent. In its reply of 12 May 2010, the 
Commission took the view that the information it had published was correct. On 13 May 
2010, the complainant renewed its criticism. On 18 May 2010, the Commission reached 
the conclusion that part of the relevant document was indeed potentially misleading and 
that it should therefore be revised. But the relevant document was only removed from 
the website on 11 June 2010, ie almost a month later. 
 
This case illustrates how important it is for good administrative practice for EU 
institutions to ensure that the information provided to the public is accurate and not 
misleading, and to correct promptly any errors that such information may contain.  
 
Complaint 1301/2010/GG against the European Commission 

 
The keeping of adequate records is also an essential aspect of good 
administration and a necessary precondition for transparency. 
 
A new Regulation on administrative procedure is thus required to clarify the 
main principles and standards, to ensure that citizens can properly enforce their 
right to good administration.   
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2.3 A single, binding general law establishing minimum requirements 
 
It is clear from the above that the new Regulation would respect the fundamental 
principles of good administration and further develop them by including 
standards relating to the handling of a specific matter, such as provisions on the 
initiation of an administrative procedure, acknowledgement of receipt, duty to 
act within reasonable time, duty to state reasons, as well as provisions on the 
review and correction of own decisions. Such provisions would be extremely 
useful as they are the ones that are currently the most lacking or where the 
greatest divergences lay. These are also the matters that are present both in the 
complaints to the Ombudsman and in the Court’s jurisprudence, where the 
Court has clearly required the legislature to lay down the relevant standards. 
None of these principles are complete novelties, and in fact, the European Code 
of Good Administrative Behaviour could serve as a good basis for their 
codification, so as to guarantee their full implementation. 
 
This set of general principles and standards should act as a minimum safety net 
of guarantees to citizens – both private individuals and legal persons - in their 
interaction with the EU’s administration - institutions, agencies, bodies and 
offices.  
 
 

Dealing with requests for information and access to documents, 
duty to reason a decision 

 
The case concerns access to documents relating to CO2 emissions from cars. In 2006, the 
Commission held consultations with key stakeholders concerning a proposal to reduce 
CO2 emissions from passenger cars. In this context, former Commission Vice-President 
Verheugen received several letters from car manufacturers, including three from Porsche 
AG. In March 2007, the environmental NGO Friends of the Earth Europe requested access 
to these letters. The Commission originally refused access, arguing that disclosure of the 
letters would undermine the protection of the company's commercial interests. 
 
Following an inspection of the documents, the Ombudsman recommended giving access 
to the letters. The Commission asked for six extensions to the three-month deadline 
before finally accepting, in part, the recommendation: it accepted granting partial access 
to the three Porsche AG letters to former Vice-President Verheugen. The Commission still 
did not provide convincing additional explanations to justify its decision to provide only 
partial disclosure of the documents concerned. 
 
The Ombudsman considered that the Commission's delay in replying constituted an 
infringement of its duty under the Treaty to cooperate with him sincerely and in good 
faith and the insufficient justification of its decision to deny full access to documents was 
an instance of maladministration.  
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In its Resolution of 25 November 2010, the European Parliament endorsed the 
Ombudsman's critical remarks and considered that the Commission's uncooperative 
attitude in this and other similar cases risks eroding citizen's trust in the Commission. 
 
This case illustrates the importance on clear and precise standards on the duty to reason a 
decision for the correct and full exercise by citizen's of their right to access to documents.  
 
Complaint 676/2008/RT against the European Commission 
 
The law should be limited to direct EU administration and be applicable, as lex 
generalis, to all areas of Union activity. Such codification would be necessary in 
particular when operating in a field where private individuals and companies do 
not currently enjoy strong procedural rights, for example in the different 
competition law procedures and the infringement proceedings. 
 
Creating horizontally applicable minimum standards would not require a 
completely uniform administrative procedure to be applied across all EU 
policies, but would guarantee that the core rights and relevant procedural steps 
are appropriately taken into account in all areas of Union action. Special 
legislation (lex specialis), applicable in a particular policy sector, could still be 
used when necessary to offer more detailed guidance while still guaranteeing the 
minimum level provided by the Article 298 Regulation. The Article 298 
Regulation would always apply, unless another piece of legislation provides 
otherwise. 
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3. Added value of the new Regulation 
 
3.1 Clearer rights and more legal certainty  
 
The over-complex administrative procedures and gaps in the protection of 
citizens' right to good administration cannot be resolved by recourse to the Court 
of Justice. The relevant case-law is of limited use, as the Court has been reluctant 
to give the right to good administration a very detailed meaning and required 
the legislator to adopt clear standards5.  
 
To meet the wish of the Court of Justice the EU needs a single binding document 
going beyond the minimum common denominator set out by Art. 41 CFR and 
the general principles laid down in case-law, and which would codify existing 
administrative practices.  
 

The Regulation would also safeguard the proper role of the Court of Justice in 
relation to administrative decisions. It is not the task of a court to take 
administrative decisions on behalf of the administration itself. Instead, courts 
should review if the law and the correct procedures have been followed, and that 
the administration has used its discretion within the margins allocated in 
legislation and for the right purpose. If this is not the case, then the matter is to be 
returned to the administrative body for a revised decision. For the Court to be 
able to do this, a proper codification of administrative procedures must be in 
place.  
 
The current situation is that the most precise and comprehensive codification can 
be found in the internal documents of the institutions, in particular their Rules of 
Procedure, and in soft law documents, such as codes of conduct. These cannot 
however properly safeguard citizens' rights. Only binding, mandatory 
instruments have the capacity to establish enforceable rights for citizens, ie rights 
which may be the basis for a claim and, if non-compliance with the rules is 
proven, which may be the source of sanctions.  
 
A binding regulation is thus crucial for the proper enforcement of the right to 
good administration, as soft law always leaves the Court in a position to decide 
what emphasis it might grant to the norm in a particular situation. 
 

                                                 
5 C-255/90 P Jean-Louis Burban v the European parliament, para 20. See also  Case T-15/91 Josée 
Bollendorff v European Parliament.  
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In fact, the European Parliament called on the European Commission already in 
September 2001 when adopting the Ombudsman’s Code through a resolution, to 
submit a proposal for a regulation containing the detailed provisions of the Code. 
 
3.2 Citizens and EU administration    
 
For 33% of European citizens, the right to good administration by the EU 
institutions, is the most important citizens' right, according to a Special 
Eurobarometer6. The same survey further evidences the citizens' dissatisfaction 
with the lack of transparency of the EU institutions. Citizens would like to be 
more involved in EU activities but there is still a huge gap between them and the 
Institutions, despite a certain progress in increasing transparency and openness. 
 
Questions relating to good administration are often a source of litigation, partly 
because it is unclear when and what administrative standards apply. 
Uncertainties exist both for individuals and for officials as regards, for example, 
the procedural steps to be taken. Decisions that are not deemed fair and just, 
cause dissatisfaction and, ultimately, litigation. A Regulation on the law of 
administrative procedure containing clearer rights and enhancing legal certainty, 
would increase the transparency of the administration and its "accessibility" for 
the citizens, and as such, contribute to reducing the gap between the citizens and 
the administration.  
 
Today, the parallel existence of different rules and codes of conduct for the 
various EU institutions and bodies can give rise to confusion and disorientation 
that is due to be felt by citizens who have to deal with different institutions and 
bodies, due to their own different activities. Including clear principles and 
standards in a written body which would be applicable across the board, would 
in itself constitute a step forward in terms of transparency: knowledge of the 
current law by authorities and citizens would be enhanced, which would in turn 
favour its acceptance and observance by both.   
 
Moreover, the new clear wording of the Regulation will offer series of 
advantages: it will be well structured, precise and written in a user-friendly 
language; it will be published in all language versions, with the benefit of the 
involvement of lawyer-linguists; the involvement of MEPs in the ordinary 
legislative procedure will offer a unique opportunity to check its closeness to 
citizens and its user-friendly character. 
 

                                                 
6 July 2011 
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A general law of administrative procedure would also have positive effects on 
the prevailing institutional culture, contributing in consequence to improving 
relations between the EU citizens and Institutions. 
 
 

Dismissive reply to an ordinary citizen in a request for information 
 
A Polish citizen, became aware that, while on holiday, the President of the European 
Council had used service cars, together with his family. He asked the European Council 
to reply to a number of questions and for a copy of the relevant rules on the use of service 
cars for personal purposes. The European Council's replies were dismissive and the 
complainant's queries - ignored. Only after intervention of the European Ombudsman, 
more precise answers were provided: a copy of the European Council's reply to 
parliamentary questions which were similar to the complainant's query, was sent to the 
complainant. In this reply, the relevant rules were put forward.  
 
As the Ombudsman rightly pointed, it is puzzling why the European Council did not 
give the complainant the same or a similar reply as that which it had given to the relevant 
MEP. This example illustrates how courtesy and service-mindedness on the part of EU 
Institutions and their staff are crucial in building up and maintaining trust between 
citizens and European public administration. Including these requirements in a binding 
general law of administrative procedure would help achieve this overarching goal.  
 
Complaint 808/2011/MHZ against the European Council 

 
The point of good administration is to ensure that citizens are confident that their 
matters are handled properly. In this respect, the idea of service-mindedness, a 
principle that in national systems is often expressed as citizen-friendliness or as a 
concept of public service, could be elaborated and gain a fundamental position in 
the context of the new Regulation. The service principle is acknowledged for ex. 
in Finland, Sweden or Spain. This principle, which includes such elements as 
legitimate expectations, consistency and advice, courtesy, and an obligation to 
transfer to the competent service, is already present in some soft law instruments, 
like the 2001 Code of Conduct on good administrative behaviour. This concept 
aims in fact at establishing a wider framework for guaranteeing both appropriate 
service and high performance of the administration's tasks.  
 
 

 
Legitimate expectations, consistency and advice 

 
A French non-profit scientific organisation, successfully carried out three TACIS projects 
in the former Soviet Union. However, an external audit revealed subsequently that the 
arrangement made between the complainant and a company in Moscow concerning the 
payment of staff was against the applicable rules. The Commission immediately issued a 
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claim for reimbursement. The complainant acknowledged its mistake. He explained it 
was the result of its limited understanding of legal matters, but argued that it had always 
kept the Commission's project officer informed of its practices.  
 
The case was concluded with a finding of maladministration on the part of the 
Commission. As the Ombudsman pointed, when faced with project officers' silence vis-à-
vis their actions concerning the projects they execute, economic operators may reasonably 
be led to believe that they are acting in accordance with the applicable rules. When this is 
not the case, and once project officers are made aware of such actions, they should take 
preventive action and when they fail to do so, it should be possible to subject them to 
disciplinary measures. 
 
This case shows the importance of clear provision on legitimate expectations, consistency 
and advice the exercise of the right to good administration.  
 
Complaint 3373/2008/(BB)(BU)JF against the European Commission 

 
The binding character of law would underline the importance of the embedded 
principles and give a higher profile to an instrument of this kind in the minds of 
officials, changing the institutional culture. The choice of ‘soft law’ gives 
discretion to the institution implementing it, since in practice, the Institution will 
always have the final choice of either implementing the soft law norm or 
disregarding it. The binding character of a regulation is a factor not to be 
underestimated with a view to improving the relation between citizens and the 
EU administration. 
 
The experiences drawn from Regulation No 1049/2001 could be used as an 
illustration of how the adoption of legally binding rules is indeed an effective 
way of influencing the everyday institutional practices: compared to the period 
before its adoption, a greater number of documents are now being released by 
the institutions, either automatically or following requests by citizens. This 
demonstrates that limiting the institution’s discretion automatically subjects the 
implementation of rules and principles to external control – something that has 
so far been largely lacking with the exception of the soft law methods of control 
exercised by the European Ombudsman, which only have a limited impact on 
institutional attitudes.  
 
3.3 A more efficient EU administration  
 
As provided for in Article 298, the "efficiency" of European administration is one 
of the core elements to be safeguarded in any new regulation.  
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The Commission considers that a binding EU Law on Administrative Procedure 
might be largely detrimental for the administration, as it would bring excessive 
rigidity and slow down decision-making.  
 
On the contrary, if well-worded, a law of administrative procedure contributes to 
enhancing the efficiency of administrative systems - i.e. providing better service, 
possibly at a lower cost - through more effective and transparent procedures as 
well as cost savings. 
 
The chart above illustrates the sources of efficiency gains. 
 
National experiences 
 

Today, twenty out of 27 Member States have so far enacted a general law of 
administrative procedure. Experience in State public administration 
demonstrates overall that it is not the binding character as such of a law of 
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administrative procedure that generates negative consequences, but instead the 
wording of its relevant provisions, and the general attitude of officials and the 
public with regard to its implementation. Where provisions on administrative 
procedure are well worded, and the appropriate organisational and training 
efforts are undertaken, experience has shown that a law on administrative 
procedure not only has positive consequences on the rights of citizens, economic 
operators and other legal persons, but also contributes to more efficient and 
effective public management. This was one of the grounds for reforms in public 
management introduced under the motto ‘diminish red tape’, or ‘reduce 
bureaucracy’ and has led, in some Member States, such as Germany or Italy, to 
reform the law of administrative procedure, in order to accelerate decision-
making. It must also be stressed that the most recent trends in public 
management reform – in a number of Member States, but also in the relevant 
sections of the OECD – have moved towards consolidating the rule of law and 
citizen’s rights. 
 
Binding regulation and efficiency are therefore not mutually exclusive: it is 
feasible to make laws that increase the efficiency of administration by enabling 
different means of steering administrative action. Good administration should 
not be understood as an additional requirement, but as a natural way of working. 
When problems in the administration persist, its efficiency suffers. To take an 
example, in a case of an infringement procedure, the adoption of binding rights 
in a horizontal instrument would not need to limit the Commission discretion, 
but would instead focus on procedural matters such as time-limits and the duty 
to give reasons.  
 
Resource efficiencies and costs savings  
 
Expected efficiency gains deriving from the adoption of a general law on 
administrative procedure are multiple. Proper standards of administration save 
time, costs and burdens. They make application of administrative law easier and 
diminish the need to examine complaints afterwards. 
 
First, a general law on administrative procedure can be expected to reduce the 
volume of litigation in the European Court of Justice, and thus reduce the need 
for the EU administration to dedicate time and resources to prepare and for and 
follow-up on litigation. Beyond this, lawyers and judges would benefit from a 
general law of administrative procedure as they would no longer need to 
familiarise themselves with the different general provisions on administrative 
procedure included in the wide range of sector specific legislation. A general law 
of administrative procedure would therefore bring savings, by reducing legal 
costs for citizens, economic operators and Institutions.  
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A general law on administrative procedure can also contribute to savings by 
reducing the volume of legislation, for example by allowing deleting general 
administrative law provisions in sector-specific laws. In a number of Member 
States, the growing number of regulatory ‘authors’ and the increasing volume 
and complexity of administrative law was one of the motivations behind the 
codification of general law on administrative procedure. Experience in the 
Netherlands, Finland or Germany for instance demonstrates the success of the 
general law of administrative procedure in terms of ensuring uniformity and 
clarity in new legislation. On one hand, a general law compels the legislator at 
least to justify any deviance from the procedural model, on the other hand it 
simply reduces the need for sector-specific legislation to deal with general 
procedural issues.  
 
A general administrative law brings resource efficiencies and productivity 
gains, as it frees administrators and legal services from the requirement to 
elaborate and apply separate general provisions on administrative law for every 
EU institution, body, office or agency (thus allowing these actors to concentrate 
on their 'core business'). The potential for resource efficiencies is substantial, 
considering the growing number of different EU bodies, offices and agencies. 
Resource efficiencies can be expected at the set-up stage (e.g. when a new Agency 
is established) as new bodies, offices and agencies can use the general law of 
administration as a basis and do not need to 'start from scratch' when preparing 
administrative procedures concerning their organisation’s interaction with the 
public. This is important, as, at present for example, all agencies have established 
somewhat different procedures governing access to documents. Moreover, there 
are resource efficiencies during operation as application of procedures can 
benefit from best practice generated under the same set of rules by other 
Institutions. This in turn encourages the development of mutual trust between 
the various administrations and the improvement of their relations. 
 
Another clear benefit will be the smoother mobility of staff between different 
offices and authorities, as officials would not need to relearn operating routines 
almost from scratch, as happens when each office or authority has its own rules 
on administrative procedure.  
 
A general law on administrative procedure has the potential to strengthen the 
coordinating function of the relevant actors, thus contributing to harmonisation 
and helping to promote innovations. General law on administrative procedure 
has a ‘guidance’ and ‘leadership’ function, i.e. innovations are first ‘tested’ at the 
level of the general law on administrative procedure, and then further 
elaborated/articulated in sector-specific law. Neglecting this function leads to 
inconsistencies between different areas of sector-specific legislation. A general 

PE 494.457           EAVA 1/2012 22 



Law of Administrative Procedure of the European Union 

law on administrative procedure covering the EU administration would help the 
European Commission to ensure more effective and innovative steering of EU 
policy and activity (e.g. eGovernment). 
 
This in turn could bring particularly important savings in the field of IT systems 
and eGovernment services. Electronic communication between the EC and the 
EU citizens and businesses is only covered by sector-specific legislation and 
suffers from a lack of leadership and internal communication. This leads to a 
redundancy of IT systems and functionalities and thus resource inefficiencies, 
and has already been strongly pointed in the press:  ‘It [the EC] employs 3,800 staff 
and spends EUR 500 million a year on systems so disparate that it is incapable of finding 
common cause between them’.7 Regarding, the area of ‘external communication’, the 
European Commission itself notes that the potential gains stemming from the 
rationalisation of the fragmented IT systems of communication with the general 
public are significant and would amount to savings of more than EUR 2 million 
in the next 4 years’8. 
 
Significant benefits for the society and the economy are also expected from the 
rationalisation and development of eGovernment at EU level. eGovernment has 
considerable impact in financial terms (e.g. tens of billions of euros potential 
savings for taxpayers) as well as in non-financial terms (e.g. higher public service 
quality, more transparency, increased user satisfaction, inclusion and 
involvement), as demonstrated by national experiences. In the Netherlands, for 
example, the total administrative cost is estimated at EUR 16 billion per year, 
including 4 billion administrative costs for tax-related obligations (in 2002). The 
bureaucracy costs for SMEs significantly reduce their profits. Thanks to 
eGovernment, companies can save EUR 10 per VAT declaration by making these 
online, which translates into a potential of hundreds of millions of euros savings 
across Europe. In Germany, the investments in eGovernment are soon to be 
amortised given that the investment costs of EUR 1.65 billion can be set against 
annual savings of EUR 400 million. For example, an official notice costs EUR 7.50 
to process by conventional means, whereas it costs only EUR 0.17 when done 
electronically. At EU level, public services concern 470 million citizens, 20 million 
private businesses and several 10,000s administrations in Europe. Governments 
in the EU25 spent on average 45% of GDP in 2004 and procured about 16%. The 
potential contribution that a general law on administrative procedure would 

                                                 
7 ComputerWeekly.com, European Commission prepares for cuts to sprawling EUR 500m IT 
spend.24.03.11. http://www.computerweekly.com/news/1280095517/European-Commission-
prepares-for-cuts-to-sprawling-500m-IT-spend, 2011, accessed on 18 September 12 
8 EC, Communication to the Commission, Follow up to the Communication ‘Getting the best from 
IT in the Commission’ of 7 October 2010 - First decisions in the IT rationalisation process. 30 
November 2011. page 4 
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have in terms of rationalisation and steering is therefore not to be 
underestimated.  
 
Additionally, a law of administrative procedure can contribute to improving the 
competitiveness of the EU on the international scene. In the current globalised 
economy, legal clarity and certainty in the legal system (and in particular in the 
regulations governing the functioning of administrations) constitute an 
important factor in competitiveness. Clear and easily accessible rules would, as 
the German experience confirms, lead to a reduction of costs for business for 
obtaining information on current law, discourage the flight of capital from the 
EU and encourage foreign direct investment.  
 
Finally, the experiences from national contexts also demonstrate that the 
introduction of more detailed provisions of good administration need not entail 
additional costs for the administration or require additional resources. In fact, 
reform saves money, as can be seen from the analysis of the Swedish experience. 
The main cost component of the new Regulation would be educating the staff in 
EU institutions to comply with its requirements.  
 
3.4 Reinforcing the legitimacy of the Union 
 
Open administration promotes good governance and the participation of citizens 
in the Institutions' activities. An open administration is an efficient 
administration.  Clear, transparent rules placing the citizen and the idea of public 
service at the center of the institutions' preoccupations improve the quality of the 
administration and constitute a key element in ensuring citizens' trust in EU 
Institutions and improving their legitimacy.   
 
As the Legal Affairs Working Group underlined in its report "citizens should not be 
viewed as mere receivers of administrative decisions but rather should be called upon to 
actively participate in the exercise of power".  

 
 
 

Recommendation 
 
A Regulation based on Art. 298 TFEU would have obvious practical effects: it 
would result in clearer standards and more open, better quality administration 
that delivers results more efficiently and at a lesser cost. This would have equally 
clear benefits for the citizens and the administration. 
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