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EXECUTIVE SUMMARY 

About one million persons with disabilities, out of 16 million inhabitants, live in the 
Netherlands. The government has developed policies to ensure their participation in society 
as much as possible and to ensure education according to the specific needs of the child. 
While there is no specific legal framework on the situation of children with disabilities, nor a 
national strategy for persons with disabilities, key legal instruments for children and 
persons with disabilities have been adopted which are equally applicable to children with 
disabilities, such as the law on persons with disabilities or chronic illness. The Netherlands 
has signed the United Nations Convention on the Rights of Persons with Disabilities but it 
has not yet ratified it, although the government has stated in its coalition agreement that 
the CRPD will be ratified. The Netherlands has ratified the CRC but as the country has a 
limited monist system, only those provisions that are of a generally binding nature are part 
of the Dutch legislation. Hence, gaps exist in the implementation of children’s rights and 
more specifically rights of children with disabilities in the legal framework and in the 
practical implementation of the framework. 

In some cases the right or principle is directly recognised in the Dutch legislation, such as 
for the right to non-discrimination on the grounds of disability. However in most cases, the 
right or principle is not formally provided in the legal framework but procedural safeguards, 
legal requirements, informal recognitions of the right in the case-law or direct applicability 
of the CRC provisions ensure its legal implementation. This is the case for example for the 
right to family life, which is not present in the legislation but Article 8 of the ECHR is 
directly applicable. Another example is the right to education, where no right is recognised 
but a duty is imposed on the State to provide education and children are required to attend 
schools. Futhermore, specific safeguards require the consideration of the best interests of 
the child in some matters, such as family and youth care matters. In addition, Article 3 of 
the CRC is considered directly applicable. 

While in general children with disabilities benefit from protection and have their rights 
effectively guaranteed legally, in practice problems exists. The right to non-discrimination 
on the grounds of disability, as well as the right to reasonable accommodation, is 
guaranteed, however its scope is limited to employment, education and public transports. 
In addition areas such as access to public buildings need further attention from policy-
makers. 

The legal framework ensures that children with disabilities have the possibility to opt for 
attending a special school, with smaller classes and adapted material or a mainstream 
school thanks to a personal budget system, known as the ‘rugzakje’. However, children 
with severe and/or multiple disabilities are often institutionalised and receive no education 
at all. Announced budget cuts and the approval of the Senate of a new law regarding the 
appropriate education sparks fear for discrimination or problematic access to the 
educational system for children with disabilities. 

Access to healthcare and assistance to children with disabilities is ensured and relatively 
well organised. Parents can receive compensation (financial or material) for their child with 
disabilities living at home. Municipalities also offer different types of assistance; either 
financial (in the form of a personal budget) or material (adjustments at home). However, 
children with disabilities and children in need of mental healthcare in particular have been 
identified as extremely vulnerable groups. Children with psychological problems causing 
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dysfunction in their everyday life do not receive adequate support as a result of lack of 
resources. It is also evident that little data is available on the situation of children with 
disabilities. 

Some good initiatives and best practices have been established, such as enabling children’s 
participation or ensuring awareness of children’s rights, and many schools have an anti-
bullying policy. An early intervention system has also been put in place to coordinate 
assistance for families with children with disabilities, including early diagnosis and an 
individual plan for the child and his/her family to ensure the child receives care and 
education. 

Overall, children with disabilities in the Netherlands benefit from assistance and protection. 
However, children with disabilities still face barriers to the full enjoyment of their rights. 
Children with intellectual and psychosocial disabilities are identified as particularly 
vulnerable and budget cuts may affect the assistance and education provided to children 
with disabilities. Lastly, the Netherlands has not yet ratified the CRPD, which represents an 
important step towards the protection of the rights of children with disabilities. 
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INTRODUCTION 

In December 2010, the European Union (EU) became a party to the CRPD. In doing so, the 
EU recognised the challenges persons with disabilities face in securing their rights and 
highlighted the need for EU actions in that to be firmly on the agenda of the European 
Union and its Member States. 

Children with disabilities are already vulnerable because they are children. Their disability 
renders them particularly vulnerable. As such, they deserve specific safeguards and 
protection from the EU and its Member States.  

The key legal framework for EU action in this field is the EU decision ratifying the CRPD, the 
requirement under Article 10 TFEU for the EU to combat discrimination based on disability, 
as well as the EU objective of promoting the rights of the child found under Article 3 TEU. 
This framework provides the EU with a unique position to push forward for further 
protection of the rights of children with disabilities, and to develop legislative or policy 
initiatives. The UN Convention on the Rights of the Child (CRC) provides another basis for 
action in this area.1 

This country report for the Netherlands2 is part of a larger study which aims at providing 
the European Parliament with an overview of the situation of children with disabilities in 
selected Member States, with a view to evaluating the need for European legislation to 
enhance the rights of children with disabilities in the European Union. The project reviews 
the existing legal, policy and institutional frameworks in 18 Member States. Each country 
report analyses the implementation of international principles and rights stemming from 
the CRPD and the CRC to uncover any particular issues that necessitate further policy and 
legislative actions at national and EU level. The results from the country reports also form 
the basis for the comparative analysis in the report ‘Study on Member States' Policies for 
Children with Disabilities’.  

The key elements deriving from the CRC and CRPD, with regard to children with disabilities 
include: 

 The obligation to act in the best interests of the child; 

 The right to non-discrimination; 

 The consideration of the evolving capacities of the child; 

 The right to participate / the right to be heard; 

 The right to be free from violence; 

 The right to family life; 

 The right to assistance; 

 The right to education, including inclusive education. 

Given their ratification of both UN Conventions, Member States are obliged to take 
necessary measures to ensure the respect of the rights set forth for each child or person 

1 All the 27 Member States have ratified the CRC, and all 27 Member States have signed the CRPD (Finland,
 
Ireland and the Netherlands have signed but not yet ratified).
 
2 This report only covers the Netherlands (excluding BES islands) and does not cover the Caribbean Islands of the 

Kingdom of the Netherlands.
 

8
 



 
____________________________________________________________________________________________  

 

  

 
 
 

 

 
 

 
  

 
 

 

 
   

 

 
 

 
 

Country Report on the Netherlands for the Study on Member States' Policies for Children with Disabilities 

with a disability within their jurisdiction. Member States should take the appropriate 
measures to ensure that children are protected against all forms of discrimination or 
violence, including adopting all appropriate legislative, administrative and other measures 
for the implementation of those rights. Moreover, the protection of the rights of children 
with disabilities should be mainstreamed in all policies and programmes in accordance with 
Article 4(3) of the CRPD on the involvement of persons with disabilities in all decision-
making processes. 

Due to the scale of this subject and the scarcity of materials available, the scope of this 
study does not cover in detail the wide range of issues arising from and relating to the 
situation of children with disabilities. It does not aim to provide an in-depth analysis but 
rather an overview of the situation of children with disabilities’ rights in the Netherlands. 
This study presents a snapshot of some of the major issues and obstacles faced by children 
with disabilities and their families, a legal analysis of the implementation of the main rights 
and principles recognised in the CRC and CRPD and relevant in the context of the situation 
of children with disabilities and points to some potential solutions at national and EU level 
to improve their situation. 

Each country report is structured as follows: it first looks at the situation of children with 
disabilities at the national level. It describes the national legal and institutional framework 
for the protection of children with disabilities and analyses national implementation of 
principles and rights developed in the UN Conventions (CRC and CRPD). It then considers 
specific issues relevant to the situation of children with disabilities, including children as 
suspects, gender issues, violence and education. Finally, the report covers the mechanisms 
in place to implement the legal framework, highlighting gaps, problems, best practices, and 
recommendations found by the literature or via interviews with stakeholders. 
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1. OVERVIEW OF THE SITUATION AND CHALLENGES FOR 

CHILDREN WITH DISABILITIES IN THE NETHERLANDS 


KEY FINDINGS 

 The national action focuses on participation in society and education. 

 The following gaps, problems and challenges have been identified: budget cuts, 
problematic access to mainstream education, or more specifically the introduction of 
the new bill on appropriate education. 

1.1.	 Introduction to the situation of children with disabilities in the 
Netherlands 

The Netherlands has a population of around 16 million people, of which approximately one 
million are persons with disabilities (6 %). The government pursues a policy aiming at 
inclusion and participation of persons with disabilities in society at the same level as 
persons without disabilities. The government offers assistance and support in and around 
the household. Laws, such as the Social Support Act, ensure such assistance. In addition, 
municipalities support sports clubs and neighbourhood houses (buurthuizen – facilities) and 
organise daytime activities for persons with disabilities so that they can participate in the 
life of the community. The Act on Equal Treatment on grounds of disability or chronic 
illness3 has been adopted to ensure that persons with disabilities obtain assistance and 
access to care and support services. The idea is to allow persons with disabilities to live 
independently and participate in society as much as possible.4 

The Dutch legislation does not specifically refer to children with disabilities or provide 
specific rights to this group of children.5 However, several laws specifically address the 
situation of persons, including children, with disabilities and there are specific laws 
and policies for children, which are applicable for children with disabilities as well. With 
regard to assistance to persons with disabilities, including children, the most important 
legislation is the Social Support Act and the Exceptional Medical Expenses Act, both of 
which concern social and health care assistance. The Exceptional Medical Expenses Act 
foresees a specific insurance for health care for people who would otherwise not be insured 
or cannot afford the health care coverage, especially those in need of long-term care. The 
Social Support Act guarantees the necessary assistance to ensure the participation of 
persons with disabilities in society. With respect to non-discrimination, there are several 
Equal Treatment Acts (general, gender and disability, see more in section 3.1.2). These 
Acts ensure an equal treatment for persons with disabilities in the field of employment, 
education and public transport. Another law is the Youth Care Act which aims at realising a 

3 Act on Equal Treatment on grounds of disability or chronic illness (Wet gelijke behandeling op grond van 

handicap of chronische ziekte), available at http://wetten.overheid.nl/BWBR0014915/geldigheidsdatum 07-11-
2012 (last accessed on 7.11.12).
 
4 See Dutch Government website, Topic ‘Disabilities’, available at
 
http://www.rijksoverheid.nl/onderwerpen/gehandicapten (last accessed on 15.10.12).
 
5 See also B. Tierolf and D. Oudenampsen, ‘Children with disabilities in count’ (Gehandicapte kinderen in Tel), 

Verwey-Joncker Instituut, p. 11. See also CRC (2007), ‘Third periodic report on the Netherlands’, CRC/C/NLD/3,
 
p.33. 
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coherent youth care system based on need and offers help and support for youngsters and 
their caretakers in all issues related to growing up. 

There are two forms of schooling, mainstream and special schools for children with 
special needs. In special schools, class groups are smaller and students get adapted 
material. Up to now, a child with a special need (because of his/her disability) has the 
possibility to go to a mainstream school with a personal budget (known as the ‘rugzakje’). 
This personal budget allows the school to make the necessary adjustments so that the child 
can attend the mainstream school. See more details in sections 3.1.8 and 3.2.4. 

Several organisations support persons with disabilities. These organisations mostly 
specialise in one area, and very often one particular disability. One of those organisations is 
MEE.6 It offers free-of-charge assistance and support to persons with disabilities. The 
organisation answers questions on education, development, living in society, legislation and 
financial matters. MEE aims at the participation of persons with disabilities.7 

1.2. Review of issues and identification of possible regulatory gaps 

Literature on the situation of children with disabilities is limited. The literature on children 
hardly refers to children with disabilities, and the literature on persons with disabilities 
rarely addresses issues concerning children. As a result, this literature review is limited to 
NGO and authorities’ reports. 

The education of children with long-term disabilities has been recently the object of 
discussion. Under the current system, parents can choose a school themselves which best 
suits the child’s needs. They can choose between a special school and a mainstream school, 
with the help of a personal budget. As from the entry into force of the law on appropriate 
education  (passend onderwijs), the system will change and sparks fear of negative  
impacts on access to education for children with disabilities. See further details on 
education and the new bill in section 3.2.4. 

The Ombudsman for Children (Kinderombudsman) and several other stakeholders raised 
concerns about the budget cuts in the health sector announced by the former 
government.8 Elections were held in September 2012, thus at the moment it is still not 
clear whether the new government will pursue the announced cuts and if so, what will be 
the extent of the cuts and which specific support areas will be affected. The budget cuts 
would concern health care for persons with chronic or long-term illnesses, persons with 
disabilities and the elderly. 

The Children’s Rights Collective (Kinderrechtencollectief) voiced concerns regarding a 
specific group of children with disabilities, namely those who will or already fall within the 
scope of the youth care or youth protection. More specifically, if, for whatever reason, it 
has been decided that it is unsafe for the child with a disability to live at home or, in the 
case where the child has been in contact with the justice department, that he/she will fall 
under the scope of youth care and could be placed outside the family home. In addition, 
the Collective expressed concerns regarding the fact that children with light intellectual 
disabilities are treated by the police or other justice workers in the same way as children 

6 MEE website, available at: http://www.mee.nl/ (last accessed 25.02.2013).
 
7 See MEE website, http://www.mee.nl/ (last accessed on 20.12.2012).
 
8 See for example Kinderombudsman, Children’s rights Monitor 2012 (Kinderrechten Monitor 2012), p.8 and 76, 

and information collected through consultation with national stakeholders.
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without disabilities.9 The Penal Code does not make a distinction between persons with and 
without disabilities. 

Children with disabilities and children in need of mental health care have been identified as 
particularly vulnerable. As a result of the lack of resources to assist all the children 
affected, it is estimated that 120,000 of the 200,000 children with psychological problems 
causing dysfunction in their everyday life do not receive adequate support. The assistance 
is mostly focused on problems of a temporary nature, which is problematic for children with 
disabilities of a severe and chronic nature.10 

The Children’s Rights Collective pointed out that aid workers have difficulties in dealing with 
instances of sexual abuse of children with a (light) mental disability and lack training to do 
so. ‘Parental support is not provided with the necessary continuity, and different agencies 
provide support at different times’.11 

Another issue identified by stakeholders is social attitudes towards children with disabilities, 
which constitutes a major obstacle to their integration in society. Children with disabilities 
are faced with stigmatisation, incomprehension, unfavourable responses and prejudices. 
While efforts have been made in recent years to improve society’s understanding of people 
with disabilities, there is a need for further measures to integrate children with disabilities 
into mainstream education and everyday life by, for example, eliminating waiting lists for 
services for children with disabilities or by undertaking awareness-raising campaigns to 
promote their integration.12 

Finally, the Ombudsman for Children (Kinderombudsman) pointed out in its report that little 
data about children with disabilities are available.13 

9 See for example the study Children’s rights Collective (2012), ‘Children’s rights in the Netherlands, 2008-2012’,
 
(Kinderrechtencollectief, Kinderrechten in Nederland, 2008-2012,), p. 29.
 
10 Children’s Rights Collective (2008), ‘Children rights in the Netherlands - Third report of the Dutch NGO Coalition 

for Children’s rights on the implementation of the Convention on the Rights of the Child’, available at
 
http://www.crin.org/docs/Netherlands KRC NGO Report.pdf, p.12.
 
11 Ibid., p. 18.
 
12 Ibid., p.74.
 
13 Kinderombudsman, Children’s rights Monitor 2012 (Kinderrechten Monitor 2012).
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2. OVERVIEW OF THE LEGAL FRAMEWORK IN THE 
NETHERLANDS 

KEY FINDINGS 

 The Netherlands has a limited monist legal system. This means that not all 
international agreements are directly applicable, only those provisions that have a 
generally binding nature, such as Article 23 of the CRC. The Netherlands has signed 
and ratified the CRC but has only signed and not (yet) ratified the CRPD. 

 There is no legal framework specifically regulating the situation of children with 
disabilities. However, the legal framework regarding adults with disabilities is 
equally applicable to children and laws and policies regarding children are also 
applicable to children with disabilities. 

2.1.	 General overview of the national legal and institutional 
framework 

The Netherlands is a civil law country. The Dutch Constitution (Grondwet) guarantees 
fundamental rights, such as the right to education (Article 23) and the right to non-
discrimination (Article 1). 

There are two sources of law: formal law (wet in formele zin) and law ‘in a material 
sense’ (wet in materiële zin). The formal law is the highest law and is passed by the States-
General14 of the Netherlands, the legislature (wetgevende macht). A law ‘in a material 
sense’ is a generally binding rule which can be adopted by the legislature or by (local) 
governments. It is a law but has a different nature and is more specific.15 If the two types 
of law are in conflict, the formal law has precedence. 

The Dutch system is based on the separation of powers: the legislative (the States-
General), executive (such as the [local] government) and the judiciary (several types of 
courts). Unlike in common law countries, case law is not a source of law and precedents 
have no binding effect. 

The Netherlands has a limited monist legal system.16 According to the Dutch 
Constitution (Articles 93 and 94 Grondwet) and the jurisprudence, not all the provisions of 
international treaties are automatically part of the Dutch legal system but only the 
provisions that have a generally binding nature. This means that only those provisions, of 
which the jurisprudence found to set a clear standard17 with no further elaboration 
required, can be directly enforced before a Dutch court. Other provisions have to be 
transposed in a national law before they become effective. A Dutch court cannot test a law 

14 The States General consits of the First Chamber (or the Senate) and the Second Chamber (the representatives 

of the people). The two Chambers together form the Parliament.
 
15 See for example P.B. Cliteur, Nederlands recht, p. 17.
 
16 Monist legal system means that international agreements ratified by a country, such as the CRC in the
 
Netherlands, is directly applicable in the country and can be invoked in courts. See for example: C.A.J.M.
 
Kortmann, Consitutioneel Recht, p. 182.
 
17 Such as article 8 of the ECHR.
 

13
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against the Dutch constitution directly. However, the judge can test against international 
conventions, as long as the provisions are of a generally binding nature or implemented in 
national law. The Netherlands has ratified the CRC, therefore provisions with a generally 
binding nature are directly applicable in the Netherlands. Not all the provisions of the CRC 
are considered to be of a generally binding nature and thus directly applicable. A 2012 
study has shown that Dutch judges tend to take the provisions of the CRC seriously and to 
implement them. It also points out that there is an increase of cases invoking CRC 
provisions before Dutch Courts.18 The Netherlands has signed but not ratified the CRPD. 
This means that the CRPD is not yet applicable in the Netherlands. 

There is no Constitutional Court in the Netherlands. This means that a Dutch law cannot be 
checked for its constitutionality as such in courts. However, at the drafting of a new law, 
the Council of State (Raad van State) gives legal advice about the new law and the 
constitutionality is checked.  

Dutch courts are organised in a three-instance system: general/district court (rechtbank), 
High Court (gerechtshof) and the Supreme Court (Hoge Raad) for civil and penal law or the 
Administrative Jurisdiction Division of the Council of State (Afdeling bestuursrechtspraak 
van de Raad van State), the Central Appeals Tribunal (Centrale Raad van Beroep) and the 
Trade and Industry Appeals Tribunal (College van Beroep voor het bedrijfsleven) for 
administrative law. The judges in all instances are independent. 

2.2.	 Children with disabilities specific legal and institutional 
framework 

2.2.1.	 Legal framework 

The Dutch legislation regarding persons with disabilities and chronic illness does not make 
a distinction between adults and children. It is equally applicable to adults and children.19 

The laws mentioned below are therefore not specifically addressing the situation of children 
with disabilities alone but of all persons with disabilities. The Dutch legal framework refers 
to persons with disabilities (or disabled persons) and chronic illness. The Dutch legislation 
has a rather limited legal framework for children or more specifically caretakers, such as 
the Youth Care Act which is mentioned below. 

Legislation concerning persons, including children, with disabilities includes: 

	 Act of Equal Treatment on Grounds of Disability or Chronic Illness of 2003 
(Wet gelijke behandeling op grond van handicap of chronische ziekte). 
This act prohibits discrimination on the grounds of disability and chronic illness but 
contains no specific provisions for children. The scope of this act was originally 
limited to labour, profession and higher education.20 Later, primary and secondary 
education was added to the scope of the act and in May 2012, access to public 
transport was also incorporated into to the scope. The Act includes requirements on 

18 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), available at http://www.kinderrechten.nl/images/13/332.pdf (last accessed 17
 
January 2013).
 
19 See also B. Tierolf and D. Oudenampsen, ‘Children with disabilities in count’ (Gehandicapte kinderen in Tel),
 
Verwey-Joncker Instituut, p. 11. See also CRC (2007), ‘Third periodic report on the Netherlands’, CRC/C/NLD/3,
 
p.33.
 
20 See Parliamentary documents (Kamerstukken II), 28169, 2001-2001, no. 3, p. 1.
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‘effective adjustment’, which is a form of reasonable accommodation.21 Section 
3.2.1 below contains further details about this Act and the concept of reasonable 
accommodation. 

	 Social Support Act 2007 (Wet maatschappelijke ondersteuning). 
This act aims to ensure or improve participation in society of all citizens.22 In 
particular, it aims to guarantee and keep affordable the care for persons with a 
severe and long-lasting care needs, such as persons with disabilities.23 Provisions 
ensure for the support of persons at home, to move in and around the home, move 
locally with a means of transportation, meet other people and start social contacts.24 

	 The Exceptional Medical Expenses Act (Algemene wet bijzondere ziektekosten). 
This act provides for a national insurance scheme for the long-term care of persons 
with disabilities, elderly, persons with chronic illness, and others.25 This type of  
insurance is provided to every citizen or worker/employee in need of long-term care 
and covers medical expenses that are not covered by private health insurance. The 
medical expenses must be necessary and unaffordable for the beneficiary.26 

Legislation concerning children, including children with disabilities, includes: 

	 The Youth Care Act 2005 (Wet op de jeugdzorg). 
The aim of this act is to realise a coherent youth care based on needs.27 According 
to the act, youth care means support and assistance for the child and their 
caretakers in all issues related to upbringing, education or behavioural problems and 
child abuse (Article 1). This concerns both financial and personal support. Youth care 
can be applied for by the parents or the child. It can also be obligatory in cases of 
child protection and / or youth probation. Youth care falls under the responsibility of 
provinces and municipalities. 

2.2.2. Institutions and authorities 

The competent authorities in charge of issues concerning persons, including children, 
with disabilities are: 

	 Ministry of Public Health, Welfare and Sport 
This Ministry ensures, in collaboration with health insurance companies, health 
institutions and patient associations, that people receive sufficient services and 
benefits and have the possibility to choose amongst the benefits. The Ministry also 
has the mission to strengthen the social infrastructure.28 

21 This means that the adjustmenst has to have the wanted effect and is suited to the situation. See Parliamentary
 
documents (Kamerstukken II), 28169, 2001-2002, no. 3, p.25.
 
22 See Parliamentary documents (Kamerstukken II), 30131, 2004-2005, no. 3, p. 3.
 
23 See Parliamentary documents (Kamerstukken II), 30131, 2004-2005, no. 3, p. 6.
 
24 See article 4 Social Support Act.
 
25 See also the CRC third periodic report on the Netherlands, CRC/C/NLD/3, 2007, p. 46.
 
26 See the website of the Dutch government, ‘Exceptional Medical Expenses Act’, available at
 
http://www.rijksoverheid.nl/onderwerpen/algemene-wet-bijzondere-ziektekosten-awbz?ns campaign=Thema-
gezondheid en zorg&ro adgrp=Algemene wet bijzondere ziektekosten AWBZ&ns mchannel=sea&ns source=g
 
oogle&ns_linkname=%2Bawbz&ns_fee=0.00&gclid=CM380MLzgrMCFePHtAode1oA8w (last accessed on
 
15.10.12).
 
27 See Parliamentary documents (Kamerstukken II), 28168, 2001-2002, no. 3, p. 7.
 
28 Ministry of Health, Welfare and Sport website, at http://www.government.nl/ministries/vws (last accessed on
 
15.10.12).
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	 Ministry of Education, Culture and Science 
A task of this Ministry is to ensure that everyone receives a good education and is 
prepared for responsibility and independence.29 

	 Education Inspectorate 
The Dutch Education Inspectorate is responsible for the inspection and supervision 
of the Dutch school system.30 The Inspectorate is a department of the Ministry of 
Education, Culture and Science. 

	 The care provided by the Social Support Act and the Exceptional Medical 
Expenses Act is provided by the municipalities. Most municipalities have a special 
division to execute the tasks involved. 

	 Inspectorate for Youth Care 
This institution controls the quality of youth care.31 It is a department of the Ministry 
of Public Health, Welfare and Sport. 

	 Inspectorate for Public Health 
This inspectorate monitors and supervises the public health sector, in particular the 
way the care is organised and the quality of the care provided.32 It is a department 
of the Ministry of Public Health, Welfare and Sport. 

	 Ombudsman for Children (De Kinderombudsman) 

The Ombudsman for Children monitors the respect of the rights of the child by 
public authorities, but also by educational institutions, child day-care, youth care 
and public health care. The Ombudsman for children advises the parliament and 
other organisations and raises awareness on children’s rights. The Ombudsman for 
Children serves as focal point for the CRC.33 The Ombudsman for Children is part of 
the Bureau of the National Ombudsman, which is a High Board of State (Hoge 
College van Staat). The ombudsman is an independent body which has a legal basis 
in the Dutch Constitution (Article 78a). 

	 Netherlands Institute for Human Rights (College voor de rechten van de mens) 
The Netherlands Institute for Human Rights started its work on the 2nd October 
2012. The former Committee of Equal Treatment is integrated in this new Institute. 
The Institute aims to protect and safeguard human rights in the Netherlands in 
practice, law and policy. The Institute’s work does not yet cover the situation of 
children with disabilities. However, since it has just been made operative, this might 
change in the future. At the moment, it focuses on the elderly, migration and access 
to labour.34 This Institute is an independent governing body (zelfstandig 
bestuursorgaan). 

29 Ministry of Education, Culture and Science’s website available at http://www.government.nl/ministries/ocw (last 

accessed on 15.10.12).
 
30 The Dutch Inspectorate of Education’s website available at http://www.onderwijsinspectie.nl/english (last 

accessed on 15.10.12).
 
31 See Ministry of Education, Culture and Science, ‘Services and authorities’, available at
 
http://www.rijksoverheid.nl/ministeries/vws/diensten-en-instellingen (last accessed on 15.10.12).
 
32 Ibid.
 
33 Ombudsman for Children’s website at http://www.dekinderombudsman.nl/ (last accessed on 15.10.12).
 
34 Netherlands Institute for Human Rights’ website available at http://www.mensenrechten.nl (last accessed on 

15.10.12).
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2.2.3. Definitions 

The Dutch legislation does not have a definition of the term ‘disability’. Article 1 of the 
Dutch Constitution laying down the right to non-discrimination does not refer to disability 
as being one of the possible grounds of discrimination. 

In the Act of Equal Treatment on Grounds of Disability or Chronic Illness of 2003 (Wet 
gelijke behandeling op grond van handicap of chronische ziekte), no definition of 
‘disability’ or ‘chronic illness’ is provided either.35 At the time of drafting the law it was felt 
that a definition was neither desirable nor necessary.36 

A definition of the term ‘minor’ is provided in the Dutch Civil Code (Burgerlijk Wetboek). 
According to this, a minor is a person who has not reached the age of 18 years and who is 
not married or registered as a partner or has been declared an adult.37 

In the Youth Care Act, a youngster is someone who has not yet reached the age of 
majority.38 

In general, children under the age of 12 years who commit an unlawful act are not 
prosecuted. Children between the ages of 12 and 18 years who commit unlawful acts are 
treated according to the rules of juvenile criminal law. 

35 In practice this does not seem to pose problem. The Netherlands Institute for Human Rights investigates cases
 
brought before it whether there is a disability or chronic illness or not but in most cases this is not disputed.
 
36 See Parliamentary documents (Kamerstukken II), 28169, 2001-2001, no. 3, p. 9 and 24.
 
37 See article 1:233 of the Burgerlijk Wetboek.
 
38 See article 1 of the Youth Care Act.
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3. LEGAL FRAMEWORK AND IMPLEMENTATION 
ASSESSMENT 

KEY FINDINGS 

 The implementation of CRPD and CRC rights and principles is satisfactory with some 
gaps. Some provisions of the CRC are not fully implemented and the provisions of 
the CRPD have no legal status at all as long as the CRPD is not ratified. No 
distinction is made between children with and without disabilities and there is little 
protection of children with disabilities. 

 The consideration of the best interests of the child is required punctually but not 
systematically. The right to non-discrimination on the grounds of disability is 
guaranteed and reasonable accommodation required; however, it is limited in scope. 
There is no explicit reference to the respect for the evolving capacities of the child, 
even though some punctual guarantees exist, such as for health treatment. There is 
no general right of the child to be heard and to participate, but safeguards ensure 
the right of the child to be heard in judicial proceedings (family and criminal 
matters) and in youth care. The Dutch legislation does not contain any provisions 
recognising the right to family life, even though the ECHR can be invoked before a 
Dutch court. The protection of children from violence is guaranteed, but in practice 
child abuse appears to be problematic, especially for children in institutions. The 
right to assistance is ensured, including early intervention system, however planned 
budget cuts are expected to have a strong impact. Lastly, while education is 
mandatory for all children (with the exception of those exempted), the right to 
education is not recognised in the legal framework. Arrangements exist to ensure 
that children with disabilities go to school, whether it be a special or mainstream 
school, however budget cuts and the new law on appropriate education could have 
an impact on the support children receive if attending mainstream education. 

 A major concern is the education of children with disabilities. Most children with 
disabilities placed in an institution do not obtain any sort of education. A new law on 
‘appropriate education’ will abolish a budget that was aimed at supporting children 
with disabilities in attending mainstream schools. 

3.1. Implementation of the provisions of the CRPD and CRC 

3.1.1. Best interests of the child (Art. 3 CRC; Art. 7 CRPD) 

The Dutch Constitution does not refer to rights of the child in general nor does it require 
the consideration of the best interests of the child in all decisions affecting children. 
Nevertheless, the Dutch legal framework includes some provisions referring to the best 
interests of the child. These provisions are mainly established in the area of family law. 
The best interests of the child need to be taken into account in cases of divorce and 
separation of parents or for adoption.39 The idea is to prevent children from becoming 
victims of parental disputes. 

39 Articles 1:251a and 253a of the Civil Code. 
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Youth care is another area where the best interests of the child have been established as a 
principle to respect. Decisions and measures taken by the Bureau of Youth Care, which is 
part of the Council of Child Protection, must be based on this principle.40 In addition, 
juvenile courts must take the best interests of the child into consideration when making 
decisions.41 

Article 3 of the CRC establishing the principle of the best interests of the child as primary 
consideration in all actions concerning children, is considered directly applicable in the 
Netherlands in accordance with the principle of the monist system of international law (see 
section 2.1). In a study analysing case laws of Dutch Courts between 2002 and 2010, it is 
noted that Article 3 CRC plays an important role in the case law. With 176 cases in persons, 
family and civil and youth affairs, this article is the most relevant provision of the 
Convention in the investigated cases. Article 3 is often invoked in conjunction with other 
provisions of the CRC (96 cases) and sometimes on its own (80 cases). The direct effect of 
Article 3 is both explicitly and not explicitly discussed in the court cases. In a certain 
number of these court cases, Article 3 is directly applied by the judge to render a national 
provision inapplicable or when there is a conflict between a national provision and the 
CRC.42 The principle of the best interests of the child is thus applied punctually but not 
systematically before courts. 

3.1.2. Non-discrimination (Art. 2 CRC; Arts. 3 and 5 CRPD) 

The non-discrimination framework in the Netherlands is rather extensive. Article 1 of the 
Constitution prohibits discrimination. It states: ‘All persons in the Netherlands shall be 
treated equally in equal circumstances. Discrimination on the grounds of religion, belief, 
political opinion, race, or sex or on any other grounds whatsoever shall not be permitted’. 

Disability as a ground of discrimination is not included in this provision but laid down in a 
separate act, the Law of Equal Treatment (Disability or Chronic Illness). The scope of this 
Act is, as mentioned above, limited to employment, education and public transport. 
In all cases of discrimination, a distinction is made between direct and indirect 
discrimination. Both forms of discriminations are prohibited and in some cases even 
criminally sanctioned. Direct discrimination is assumed when a person is treated  
differently than another person in a similar situation or would be treated differently because 
of his or her religion, belief, political opinion, race, gender, nationality, hetero- or 
homosexuality, marital status or disability.43 Indirect discrimination is assumed when an 
apparent neutral provision, measure or proceeding affects more particularly a person with a 
certain religion, belief, political mind, race, gender, nationality, hetero- or homosexuality, 
marital status or disability in comparison with other persons.44 Exception to the prohibition 
of different treatment (direct discrimination) and to indirect discrimination is allowed when 
it is necessary for the protection of safety and health, or where it can be objectively 
justified by a legitimate aim and when the means to achieve the aim are appropriate and 

40 Article 1:263a of the Civil Code.
 
41 Article 1:263a of the Civil Code.
 
42 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), available at http://www.kinderrechten.nl/images/13/332.pdf (last accessed 17
 
January 2013), pp. 11-12.
 
43 See Article 1 sub b of the Law of Equal Treatment (Disability or Chronic Illness) and Article 1 sub b of the Law of
 
Equal Treatment of men and women.
 
44 See Article 1 sub c of the Law of Equal Treatment (Disability or Chronic Illness) and Article 1 sub c of the Law of 

Equal Treatment of men and women.
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necessary.45 

Arguably, Article 2 of the CRC which establishes the right to non-discrimination on the basis 
of age and disability and which has no limit on the scope of application can also be 
considered directly applicable in the Netherlands and can be invoked in Courts.46 

Article 2 of the Law of Equal Treatment (Disability or Chronic Illness) provides that 
‘effective adjustments’, and thus a form of reasonable accommodation,47 have to be 
made unless it results in a disproportionate burden upon the one who has to make these 
adjustments. In addition, the ‘rugzakje’ (‘backpack’) policy could be considered as a 
reasonable accommodation under the CRPD (see more details in section 3.1.8).48 However, 
since the Law has a scope limited to employment, education and public transport, the legal 
framework lacks a general legal requirement of reasonable accommodation across sectors. 

The Netherlands Institute for Human Rights is competent to receive complaints on violation 
of the Equal Treatment Act prohibiting discrimination on the grounds of disability. 

Discrimination can also be criminally sanctioned. This is the case when a person makes a 
comment in public (in written or spoken form) which discriminates or insults a certain 
group, like persons with disabilities.49 Similarly, incitation to hatred or discrimination 
against a person on the grounds of their physical, psychological or intellectual disabilities 
can be punished by a fine and imprisonment of up to one year.50 

3.1.3. Evolving capacities of the child51 (Art. 5 CRC and Art. 3 CRPD) 

The concept of the respect for the evolving capacities of children with disabilities is not 
explicitly reflected in the Dutch legislation. The principle is addressed indirectly through the 
provisions on the rights of children to express their views referred to in the below section 
3.1.4. 

In addition, the Dutch legislation places on the parents a duty to care for and educate their 
children, including by ensuring their mental and physical well-being and by promoting the 

45 Article 3 of the Law of Equal Treatment (Disability or Chronic Illness). 
46 Article 2 has been invoked before Dutch Court, although this study had not identified case law invoking Article 2 
on the grounds of discrimination on the basis of disability. See J. de Graaf, M. Limbeek, N. Bahadur and N. van der 
Meij, ‘The application of the international convention on the rights of the child in the dutch law’ (De toepassing van 
het internationaal verdrag inzake de rechten van het kind in de nederlandse rechtspraak), available at 
http://www.kinderrechten.nl/images/13/332.pdf (last accessed 17 January 2013). 
47 The right to non-discrimination requires reasonable accommodation in the sense that ‘necessary and 
appropriate modification and adjustments not imposing a disproportionate or undue burden, [must be made] 
where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal 
basis with others of all human rights and fundamental freedoms’ (Article 2 CRPD). As a result, the application of 
the right to non-discrimination ‘does not mean identical treatment’, it may require ‘taking special measures in 
order to diminish or eliminate conditions that cause discrimination’. 
48 Coalitie voor Inclusie, ‘State of play and recommendations for the implementation of the UN Convention on the 
Rights of Persons with Disabilities’ (Stand van zaken en aanbevelingen voor de implementatie van het VN-Verdrag 
inzake de rechten van personen met een handicap), 2010, available at 
http://www.perspectief.org/documenten/VN-Verdrag-Rapport-eindversie.pdf (last accessed on 17 January 2013), 
p.27. 
49 See articles 137c-137f and 429quarter of the Penal Code. 
50 Article 137d of the Penal Code. 
51 The concept of evolving capacities of the child establishes that as children acquire enhanced competencies and 
experience, there is a reduced need for direction and a greater capacity for children to take responsibility for 
decisions affecting their lives. In light of the CRC, the concept of evolving capacities of the child entails that 
parents (or persons legally responsible) should have the right to provide, in a manner consistent with the evolving 
capacities of the child, appropriate guidance in the exercise by the child of his/her rights. See the report ‘Study on 
Member States' Policies for Children with Disabilities’ for more details on this concept. 
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development of their personality.52 In its first report to the CRC Committee, the 
Netherlands affirmed that the concept of evolving capacities is part of Dutch law in the 
context of parental authority and guidance.53 

With respect to consent to health treatment, children are given gradually greater capacities 
as they get older. For children under 12 years of age, parents make the decision on their 
behalf. The consent of both parents and the child is required for children between the ages 
of 12 and 16 years. However, in case the parent refuses consent, the medical practitioner 
can carry out the treatment if the child insists. If the parents give consent to the treatment, 
the child between 12 and 16 of age who is capable of a reasonable assessment of his/her 
own interests can refuse the treatment. Then, the medical practitioner may not carry out 
the treatment. The consent of children of 16 years of age or above is needed before 
treating them.54 

More generally, the goals in the field of education are to support students going through a 
continuous development process where progress in the development of the pupils is 
tailored to them.55 

Lastly, according to the Civil Code, a minor can carry out different acts in law as long as he 
or she has the permission of his or her legal representative.56 

3.1.4. The right to participate /to be heard (Art. 12 CRC; Arts. 7 and 30 CRPD) 

The Constitution guarantees a general right of freedom of expression for everyone. The 
right also applies to children according to the Dutch report to the CRC Committee.57 In 
addition, children’s right to express their views and their right to be heard are ensured in 
some areas. Children have an informal right to be heard before court in custodianship 
cases.58 This informal right is laid down in the jurisprudence of the High Court, but is not 
explicitly recognised in legislation. The High Court has based its decision on the 
interpretation of the Parliamentary Documents.59 In family matters in general, Courts will 
give children aged 12 years or above the opportunity to express their opinion regarding 
matters affecting them, with the exception of matters relating to maintenance, where only 
children aged 16 years or above may express their opinion. Children under the age of 12 
years (or below the age of 16 years in matters of maintenance) may, in some cases, 
express their opinion in a manner determined by the court. For example, in cases regarding 
the exercise of responsibility after divorce, the access arrangements and arrangements 
regarding information and consultation, the court may hear the child if the court believes 
that a child aged 12 years or above so desires. If a child under 12 years old is regarded as 
capable of making a reasonable assessment of his or her interests, the child may also be 

52 Article 1:247 of the Civil Code.
 
53 Committee on the Rights of the Child, Initial report of the Netherlands, 1997, available at 

http://www2.ohchr.org/english/bodies/crc/sessions.htm (last accessed on 18.01.2013), pp. 34-35.
 
54 See Gerison Lansdown, ‘Every child’s right to be hear’, UNICEF and Save the Children, 2011, available at
 
http://www.unicef.org/adolescence/files/Every_Childs_Right_to_be_Heard.pdf (last accessed on 26.02.13), p. 96
 
and Committee on the Rights of the Child, Second report of the Netherlands, 2002, p. 14.
 
55 Article 8 of the Law of primary education (Wet primair onderwijs).van 2 July 1981.
 
56 Article 1:243 of the Civil Code.
 
57 Article 7 of the Dutch Constitution. Committee on the Rights of the Child, Second periodic report of the 
  
Netherlands, 2002, available at http://www2.ohchr.org/english/bodies/crc/sessions.htm (last accessed on 18
 
January 2013), p. 12.
 
58 See the High Court’s decision (Hoge Raad) of 4 april 2008, LJN: BC2241, www.rechtspraak.nl. This means it is a
 
right not directly put in a law but is derived from it, according to the jurisprudence of the High Court.
 
59 See the decision’s point 3.4.2. and 3.4.3., where reference is made to the Parliamentary Documents
 
(Kamerstukken II), 23 714, 1995-1996, nr. 7, p. 7.
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heard.60 

In criminal proceedings, crime victims can make use of a ‘right to speak’ (het spreekrecht) 
in proceedings.61 Based on this ‘right to speak’, victims have the right to express their 
views on the impact of the offence on them. The parents of child victims can make use of 
the ‘right to speak’, but also children above 12 years old. For children under 12 years old, 
the legal representative will exercise the ‘right to speak’ unless it is contrary to the 
interests of the child. In addition, children under 12 years old can also exercise the ‘right to 
speak’ if the child is regarded as capable of making a reasonable assessment of his/her 
interests.62 Where the child is suspect of a crime, the court cannot issue a decision before 
hearing the accused.63 

In matters related to youth care, the child has the right to express his/her views. Before 
an important decision is made, by the director of a youth care institution or the juvenile 
court, the child gets the opportunity to be heard.64 In other areas, children are hardly 
provided the opportunity to participate.65 

With respect to education, many schools have participation programmes. But participation 
programmes differs from one school to another.66 

The National Youth Council (Nationale Jeugd Raad, NJR)67 is an umbrella organisation for 
youth organisations in the Netherlands. NJR, amongst other things, gives children the 
opportunity to elect representatives who form a link between youth and politics. NJR trains 
and advises youth representatives, so that their voice can be heard. They also have a panel 
with more than 1,000 children across the country. This panel asks its members their 
opinion on hot topics. For example, in June 2011, a panel on children with care was 
organised (Jongeren met zorgen – in Dutch ‘zorgen’ means care and worries). However, 
the Dutch government has cut the subsidies supporting young people’s participation, 
including those supporting organisations of young people with disabilities.68 

With regard to the direct applicability in the Dutch legal framework of Article 12 CRC 
establishing the right to be heard and to participate, even though no case law explicitly 
recognises the direct applicability of Article 12, the CRC provision has been invoked 
successfully before Courts in the Netherlands.69 

3.1.5. Freedom from violence (Art. 19 CRC; Art. 16 CRPD) 

The Dutch Civil Code prohibits the violence by a parent or caretaker against the 

60 Committee on the Rights of the Child, Second report of the Netherlands, 2002, p. 17-18.
 
61 Article 51e of the Criminal Procedure Code (Wetboek van Strafvordering), available at http://wetten.overheid.nl
 
(last accessed on 27.02.13).
 
62 Article 51e of the Criminal Procedure Code.
 
63 Articles 66a and 77u of the Criminal Procedure Code.
 
64 See article 29f of the Youth Care Act.
 
65 For example which form of health care they want. Information collected through consultation with national
 
stakeholders.
 
66 Information collected through consultation with national stakeholders.
 
67 See www.njr.nl (last accessed 19.11.2012).
 
68 The Youth National Council does not receive any more subsidies (see the council’s workplan 2012, available at
 
http://www.njr.nl/images/stories/Microsoft%20Word%20-%20Werkplan%20NJR%202012.pdf) and see Children’s
 
rights Collective (2012), ‘Children’s rights in the Netherlands, 2008-2012’, (Kinderrechtencollectief, Kinderrechten 

in Nederland, 2008-2012,), p. 41.
 
69 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), pp. 41, 126 and 253.
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child.70 This includes physical and mental violence and other degrading treatment.71 

Recently, with the introduction of the Law on temporary prohibition to enter the home (Wet 
tijdelijk huisverbod), it became possible to prohibit a parent or other caretaker to enter the 
home temporarily in order to protect the other family members against violence. These 
provisions aim to protect children against domestic abuse. This issue is developed further 
in section 3.2.2 below. 

The juvenile court can also impose measures to protect the child from violence or abuse. 
The juvenile judge can impose measures such as a placement under temporary supervision 
restricting the authority of the parents over their children; discharge of parental authority 
or placement of the child in a home or with foster parents.72 Before imposing measures, the 
judge hears the parents and the child of 12 years of age or above. 

The Youth Care and the Council for the Protection of Children (Raad voor de 
Kinderbescherming) are required to protect children (under their care) from violence or 
intervene when they get knowledge that a child is subject to any type of abuse. Advice and 
Reporting Centres for Child Abuse and Neglect (Advies - en Meldpunten 
Kindermishandeling, AMKs) provide assistance and support to victims of child abuse. 

Crimes against children involving violence are considered an aggravating circumstance 
and lead to higher punishments and sentences.73 In addition, as mentioned in section 
3.1.2, discrimination on the grounds of disability is criminally sanctioned. 

There is no clear recognition of the direct applicability of Article 19 of the CRC in the 
Netherlands by the case-law.74 

3.1.6. Right to family life (Art. 9 CRC; Art. 23(3) CRPD) 

In Dutch legislation, the right to family life is not explicitly referred to. However, 
Article 8 of the ECHR can be invoked before a Dutch court, as it is considered a provision 
which is directly applicable in the Dutch legal framework because of its generally binding 
nature. This article provides that everyone has the right to respect of his or her private and 
family life, his or her home and his or her correspondence. With respect to the direct 
applicability of Article 9 of the CRC in the Netherlands, the case-law does not provide a 
clear answer. Some Courts have recognised the direct applicability of the provision; some 
have concluded that there was no direct applicability.75 

Article 10 of the Dutch Constitution also establishes a right to family life. However, in the 
jurisprudence, it is mostly invoked in relation to the right of privacy and not family life as 
such. 

In the Netherlands, many children with disabilities live with their family. But most children 

70 Article 1:247 sub 2 of the Civil Code.
 
71 See Article 1:247 sub 2 of the Civil Code.
 
72 Articles 254, 255, 266 and 261 of Book 1 of the Civil Code.
 
73 See for example articles 248 and 304 of the Penal Code.
 
74 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), pp. 49 and 132.
 
75 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), pp. 35 and 121.
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with severe or multiple disabilities live in institutions.76 Parents who have children with 
disabilities living at home can obtain financial compensation thanks to the Regulation on 
reimbursement of costs related to the care of children with disabilities living at home. 
Children can be separated from their parent(s) in child protection cases. Separation from 
the family without the consent of the parents can only occur upon a Court Order. If a 
parent does not follow the advice of Youth Care, the Bureau of Youth Care can transfer the 
child to the Council of Child Protection. The Council of Child Protection can then ask the 
juvenile court to take the child out of the family home.77 

3.1.7. Right to assistance (Art. 23 CRC; Arts. 23(5), 26 and 28 CRPD) 

According to the Social Support Act, a person gets compensated for the limitations he 
or she experiences because of his or her disability. This law is also applicable to children. 
The purpose of the compensation is to be able to care for a household, move in and around 
the home, move locally with a means of transportation and meet other persons and start 
social contacts. Municipalities have to take individually tailored measures and policies to 
facilitate those goals. The support can be material (such as an aid like a mobility scooter), 
financial, or cover care support (assistance for the care of the child).78 

The Exceptional Medical Expenses Act provides a national insurance scheme for the long-
term care of persons with disabilities, elderly or for persons suffering from chronic illness. It 
covers medical expenses that are not covered by private health insurance. Parents of 
children with disabilities or long-term illnesses can also receive and use personal budgets 
for care. However, the granting of such budgets is limited to the heaviest care needs since 
January 2012. 

Youth Care gives support and assistance for children and their caretakers in all issues 
related to their upbringing. This concerns both financial and personal assistance and 
support. 

An integrated early intervention support system has been established to support families 
with children with disabilities early on and to ensure the coordination of services. See best 
practices section 4.3. 

The Dutch government has indicated future budget cuts in the care system. One of the 
announced measures is to reduce the IQ-threshold for benefiting from the Exceptional 
Medical Expenses Act (AWBZvoorzieningen) to seventy. As a consequence, a large group of 
children will no longer be able to claim for specialised support. In addition, cuts imposed by 
municipalities will lead to the removal of the possibility for a personal budget for outpatient 
care and counselling treatment. As a result, more children may end up in a 24-hour care 
facility.79 

Similarly to the right to family life, it is not clear whether Article 23 of the CRC is directly 
applicable in the Netherlands. While some Courts have recognised a direct applicability of 

76 Information collected through consultation with national stakeholders.
 
77 See also the Government website, ‘Child abuse’, available at
 
http://www.rijksoverheid.nl/onderwerpen/kindermishandeling/kinderbescherming (last accessed on 21.12.2012).
 
78 See Dutch Government website, ‘the Social Support Act’, available at
 
http://www.rijksoverheid.nl/onderwerpen/wet-maatschappelijke-ondersteuning-wmo/hulp-en-ondersteuning (last 

accessed 19.11.2012).
 
79 Children’s rights Collective (2012), ‘Children’s rights in the Netherlands, 2008-2012’, (Kinderrechtencollectief,
 
Kinderrechten in Nederland, 2008-2012,), p. 27.
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Article 23, most Courts before which the Article was invoked have not explicitly addressed 
the issue of direct applicability.80 

3.1.8. The right to inclusive education (Art. 28 CRC; Art. 24 CRPD) 

The Dutch Constitution does not provide a right to education as such.81 In addition, Article 
28 of the CRC does not seem to be recognised as directly applicable by the case-law.82 In 
light of the Constitution, however, it is the responsibility of the State to secure free-of-
charge education and that a sufficient number of schools are established and provide a 
certain quality of education for everyone. 

In addition, the Dutch legislation establishes mandatory schooling. Parents have an 
obligation to send their child to school. Failure to do so results in sanctions against the 
parents (i.e. a fine).83 Parents can obtain an exemption from this obligation, for example, 
when the child is considered unsuitable (physically or mentally) to go to school.84 Most 
children with disabilities who live in an institution are exempted from mandatory schooling 
and do not receive an adapted form of education, but mostly participate to day activities.85 

Currently, there are two types of education: mainstream and special education. While 
mainstream schooling is the rule, specials schools have been established for children with 
special needs. Class groups are smaller and they study with adapted material. Children with 
special needs as a result of his or her disability have the possibility to go to a mainstream 
school with the support of a personal budget (the ‘rugzakje’), as already mentioned above. 
Recently, the Senate approved a new law on ‘appropriate education’ (passend onderwijs). 
The law transfers the responsibility for finding a suitable education on to the schools 
(instead of the parents) and the personal budget will disappear. A school can no longer 
refuse a child because of her or his disability, or because the school is not equipped to give 
the child a proper education. With the new system, the school can still refuse but has the 
duty to find another school that will accommodate the child. The school can get funding but 
with the announced budget cuts, there is a concern that the budget will not be sufficient for 
the school to get the necessary equipment. This situation may result in the fact that the 
school to which the parents have applied will look for another school which already has 
made arrangements for students with special needs.86 See further details on inclusive 
education in section 3.2.4. 

80 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), pp. 61 and 141.
 
81 Article 23 of the Dutch Constitution.
 
82 J. de Graaf, M. Limbeek, N. Bahadur and N. van der Meij, ‘The application of the international convention on the
 
rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind 

in de nederlandse rechtspraak), pp. 67 and 152.
 
83 See the Obligatory Education Act (Leerplichtwet), article 2.
 
84 See the Obligatory Education Act (Leerplichtwet), article 5.
 
85 Information collected through consultation with national stakeholders. See also A. van der Zwan and J. Smits 

(2012), ‘Fundamental Rights situation of persons with mental health problems and persons with intellectual 

disabilities: desk report The Netherlands’, p. 13.
 
86 Information collected through consultation with national stakeholders.
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3.2. Specific issues faced by children with disabilities 

3.2.1. Gender vulnerability 

In the Netherlands, there are no data available based on a distinction between boys and 
girls with disabilities. However, experts point out that the expectations for life and 
profession for girls with disabilities are lower than for boys with disabilities.87 

The Law of Equal Treatment of Men and Women prohibits discrimination on grounds of 
gender.88 This law aims to give the same chances and opportunities to men and women in 
the area of employment. If the provisions of this law are breached, the victim of 
discrimination can file a complaint to the Netherlands Institute for Human Rights. In the 
Netherlands, there are no laws or policies regarding sterilisation of (young) persons 
with disabilities. 

No other issues with regard to gender vulnerability of children with disabilities have been 
identified. 

3.2.2. Violence 

Under Dutch legislation, violence against children committed by their parents or caretakers 
is illegal.89 As mentioned in section 3.1.5, a parent can be temporarily restricted to 
enter the home if the safety of the children or other family members is in jeopardy.90 In 
addition, violence against children is criminally sanctioned. Abuse against children leads to 
higher punishments when abuse is committed by an adult.91 

Recent studies have shown that cases of violence against children with disabilities occurred 
in many care institutions. For example, the institution’s staff would strap children to their 
bed.92 Recently, a study has been conducted to investigate (sexual) abuse in youth care 
institutions in the period 1945-2010.93 Violence cases involved children with disabilities as 
well. This study has shown that in the past, sexual abuse was committed quite frequently 
against children in youth care institutions and foster parents’ homes. Girls seem to be 
twice as often victims of (sexual) abuse and children with (light) intellectual or 
psychosocial disabilities three times as often in comparison to children without 
disabilities.94 Youth Care apologised formally for those cases and is currently looking into 
ways for changing the system in order to avoid violence against children in institutions from 
happening again.95 

It is estimated that 106,000-160,000 children are abused every year in the 

87 Information collected through consultation with national stakeholders. 
88 Wet gelijke behandeling mannen en vrouwen. 
89 See article 1:247 sub 2 of the Civil Code.
 
90 Article 2 sub 1 of the Law temporary prohibition to enter the home.
 
91 See articles 300-304 of the Penal Code.
 
92 See for example A. van der Zwan and J. Smits (2012), ‘Fundamental Rights situation of persons with mental 

health problems and persons with intellectual disabilities: desk report The Netherlands’.
 
93 Committee Samson (2012), ‘Surrounded by care, but not safe’, Commissie Samson (2012), ‘Omringd door zorg, 

toch niet veilig’.
 
94 Committee Samson (2012), ‘Surrounded by care, but not safe’, Commissie Samson (2012), ‘Omringd door zorg, 

toch niet veilig’, p. 140.
 
95 See Youth Care (Jeugdzorg nederland), ‘Reaction of the Youth Care on the Commission Samson report: Youth
 
Care tackles [the issue of] sexual abuse sector wide’, available at
 
http://www.jeugdzorgnederland.nl/persberichten/nieuws/reactie-jeugdzorg-op-rapport-commissie-samson--
jeugdzorg-pakt-seksueel-misbruik-branchebreed-aan/ (last accessed on 21.12.2012).
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Netherlands. No data is available of how many of those children have disabilities.96 The 
Alternative report of NGOs on the implementation of the CRC notes that there are few 
child-abuse prosecutions cases in the Netherlands, compared to the number of abuse cases 
reported and little is known on the exact number of cases and sanctions of parents 
offenders. The report also points to the greater risk of mistreatment and abuse of children 
with intellectual or psychosocial disabilities, children living in sheltered homes and children 
with chronic diseases or behavioural problems. Aid workers, teachers and care 
professionals are usually not sufficiently trained to diagnose and treat child abuse, 
particularly of children with intellectual or psychosocial disabilities.97 

Government policy emphasises on the prevention of maltreatment and abuse. In 2003, 
four regions embarked on a government-funded approach to provide parenting support, a 
child abuse warning system and adequate support services.98 

A reporting code on domestic violence and child abuse  (de meldcode)99 has been 
developed and will become mandatory for professionals from July 2013. The Code provides 
professionals in education, health care, youth care, welfare and justice with information 
and instructions on how to report domestic violence and child abuse. Each organisation and 
professionals must tailor the reporting code to their own practice by deciding how the 
reporting mechanism will be coordinated within the organisation. In a recent survey, it was 
reported that just over 50% of professionals were familiar with the reporting code.100 This 
constitutes a positive step towards ensuring appropriate response to child abuse. 

An issue of concern is the existence of waiting lists for children to receive assistance once 
child abuse has been observed. In 2008, it was reported that such waiting lists varied from 
two weeks to six months. It seems that the problem is not fully resolved, with waiting lists 
of 9 weeks or more to receive assistance from youth care, including for Advice and 
Reporting Centres for Child Abuse and Neglect, in some parts of the country.101 

Lastly, in the education sector, schools have a duty to protect their pupils (and teachers) 
from physical violence and psychological abuse such as bullying. As a result, each school 
develops an anti-bullying policy.102 

96 Inclusion report Children’s Rights for All: Monitoring the Implementation of the UN Convention on the Rights of 
the Child for Children with Intellectual Disabilities, National Report for the Netherlands, available at 
http://inclusion-
europe.org/images/stories/documents/Project CRC/Results/National Reports/The Netherlands EN.pdf (last 
accessed on 8 November 2012). 
97 Children’s Rights Collective (2008), ‘Children rights in the Netherlands - Third report of the Dutch NGO Coalition 
for Children’s rights on the implementation of the Convention on the Rights of the Child’, available at 
http://www.crin.org/docs/Netherlands KRC NGO Report.pdf, pp.18-19. 
98 See the Inclusion report Children’s Rights for All: Monitoring the Implementation of the UN Convention on the 
Rights of the Child for Children with Intellectual Disabilities, National Report for the Netherlands. 
99 More information on the reporting code available at the Government’s website 
http://www.rijksoverheid.nl/onderwerpen/huiselijk-geweld/hulp-bieden/meldcode (last accessed on 26.02.13). 
100 Government website, ‘51% of professionals familiar with the reporting code on domestic violence and child 
abuse’ (51% professionals bekend met meldcode huiselijk geweld en kindermishandeling), available at 
http://www.rijksoverheid.nl/onderwerpen/kindermishandeling/nieuws/2012/12/04/51-professionals-bekend-met-
meldcode-huiselijk-geweld-en-kindermishandeling.html (last accessed on 26.02.13). 
101 For the Limburg province, see the youth care website of the Limburg province for data on waiting list, available 
at http://www.jeugdzorginlimburg.nl/index.jsp?id=1808 (last accessed on 26.02.13). 
102 See the Government website, ‘Safe learning and working in education’, available at 
http://www.rijksoverheid.nl/onderwerpen/veilig-leren-en-werken-in-het-onderwijs/vraag-en-antwoord/wat-doet-
een-school-tegen-pesten.html (last accessed on 21.12.2012). 
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3.2.3. Children as vulnerable suspects 

In general, children under the age of 12 years who commit an unlawful act are not 
prosecuted. Under certain conditions, those children are sent to youth care, where they 
receive counselling and training under the youth care system. Children between the ages 
of 12 and 18 years who commit unlawful acts are treated according to the rules of 
juvenile criminal law. If the juvenile court sentences the child to imprisonment, the 
maximum term is 2 years of imprisonment for juveniles aged 16 or 17 years and one year 
for children between 12 and 15 years old. In cases of minor offences, a special out of court 
measure can be applied, called HALT-maatregel. The Halt-maatregel gives the child the 
opportunity to make his or her wrongful act right again (for example by apologising or 
reimbursing the damages) without a police record being opened. If the child does not 
cooperate, criminal proceedings can be initiated before the juvenile court.103 For other 
offences, mostly misdemeanours (overtreding), the penalty can consist of community 
service, learning programmes, or a fine. Crimes (misdrijf) are mostly punished with 
detention.104 Other measures can include placement in a juvenile institution, measures in 
relation to the behaviour of the child, ‘learning punishment’ where the child participates in 
a learning project, or payment of a compensation.105 Children are then detained in a youth 
detention centre, which is entitled to host children aged 12-18 years (up to 23 years 
old106) only.107 The judge can decide to apply adult criminal law for children of 16 and 17 
years old in case of severe criminal acts (like murder) or on the basis of the circumstances 
of the crime or the child offender him/herself.108 

Children with light disabilities receive care until the age of 18 years old. When they turn 18, 
they lose care and supervision. In cases where boys and girls with light disabilities get 
involved in criminal activities, and where their case is brought to court, they are not treated 
differently to any other suspect and their disability is often disregarded or not noticed.109 

3.2.4. Inclusive education 

As mentioned in section 3.1.8 above, the Dutch legislation establishes mandatory 
schooling.110 In principle, all children must attend school until the age of 16. However, an 
exception can be made if children are considered unable or not suited to attend a 
school. Many children living in an institution, mostly those with severe or multiple 
disabilities are exempted from attending a school.111 It is not known to how many children 
this exemption is given. An exemption can also be provided if parents disagree with the 

103 See the Dutch Government website on Juvenile Sentencing, available at
 
http://www.rijksoverheid.nl/onderwerpen/straffen-en-maatregelen/jeugdstraffen (last accessed on 19.11.2012).
 
104 See the Dutch Government website on Juvenile Sentencing, available at
 
http://www.rijksoverheid.nl/onderwerpen/straffen-en-maatregelen/jeugdstraffen (last accessed on 21.12.2012).
 
105 Article 77h of the Penal Code.
 
106 Sometimes a youngster aged 18-23 falls under the scope of the juvenile penal sytem because of his/her
 
personal circumstances, if the judge decides so.
 
107 See the Ministry of Safety and Justice website, ‘Youth in detention’, available at
 
http://dji.nl/Onderwerpen/Jongeren-in-detentie/ (last accessed on 21.12.2012).
 
108 See the Government website, ‘Questions and Answers: When does the juvenile justice system apply?’, available
 
at http://www.rijksoverheid.nl/documenten-en-publicaties/vragen-en-antwoorden/wanneer-geldt-het-
jeugdstrafrecht.html (last accessed on 19.11.2012).
 
109 Information collected through consultation with national stakeholders.
 
110 See the Obligatory Education Act.
 
111 Information collected through consultation with national stakeholders. See also A. van der Zwan and J. Smits 

(2012), ‘Fundamental Rights situation of persons with mental health problems and persons with intellectual 

disabilities: desk report The Netherlands’.
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philosophy of the school close to their home.112 

The basic assumption is that all children attend mainstream schools. Those who need extra 
support because of their disabilities receive a budget to receive such support, the so-called 
‘rugzakje’ (in English: backpack).113 This budget ensures that measures can be taken to 
make sure that the child can attend a mainstream school despite his or her disability.114 

However, announced budget cuts will affect the personal budget of the ‘rugzakje’.115 

The new law on ‘appropriate education’ (passend onderwijs) has as objective to bring 
more children from special education system to attend mainstream education so that 
budget cuts can be done in the special education system. The law also aims at transferring 
to schools the responsibility of finding an appropriate structure and reducing procedures for 
parents. The law promotes a new approach shifting from the previous medical approach to 
focusing on the needs of the child. Finally, the new law promotes better coordination 
between the partners, including mainstream and specialised schools working more closely 
together.116 

The new law will mainly affect children with physical and/or intellectual disabilities and 
children with long-term illnesses. With the introduction of the new law, the ‘rugzakje’ will 
disappear.117 Under the current system, schools can make use of the ‘rugzakje’ to finance 
extra support to the child and his/her teacher. In the new system of the ‘appropriate 
education’, the child will not be able to receive a ‘rugzakje’ anymore, but a specific budget 
will be granted directly to the school or the cooperation network between schools 
established to provide support to children with educational needs in the geographical 
region.118 

Parents can still freely choose a school for their child under the new system. The school 
chosen by the parents can refuse the child for reasons linked to the lack of structures to 
welcome the child with disability. However, in case of refusal, the school has to find another 
school that will accommodate the child. Most of the stakeholders interviewed for this study 
fear that the new system created by the new law will result in parents losing their freedom 
of choice and that the new system could lead to discrimination.119 

In 2011, it was estimated that around 60,000 pupils attended special schools and 
around 20,000 pupils with special needs received the ‘rugzakje’ while attending 
mainstream schools.120 Special schools are established to teach specifically children with 
disabilities, chronic illness or disorder with the goals to provide education to children with 

112 See Government website, ‘Compulsory education and qualification requirement’, available at
 
http://www.rijksoverheid.nl/onderwerpen/leerplicht/leerplicht-en-kwalificatieplicht (last accessed 20.11.2012).
 
113 This provision is laid down in the Resolution studentbound financing (Besluit leerlinggebonden financiering).
 
114 See Government website, ‘Questions and answers on appropriate education’, available 

athttp://www.rijksoverheid.nl/onderwerpen/passend-onderwijs/vraag-en-antwoord/wat-is-leerlinggebonden-
financiering-rugzak.html (last accessed on 21.12.2012).
 
115 See Kinderombudsman, Children’s rights Monitor 2012 (Kinderrechten Monitor 2012), p. 76.
 
116 See the objectives of the new law system at http://www.passendonderwijs.nl/hoe-werkt-passend-
onderwijs/wat-is-passend-onderwijs/hoofdpunten-wetpassend-onderwijs/ (last accessed on 28.02.13).
 
117 See Kinderombudsman, Children’s rights Monitor 2012 (Kinderrechten Monitor 2012), p. 90.
 
118 See also Government website, ‘Student budgets and rugzakje disappear’, available 

athttp://www.rijksoverheid.nl/onderwerpen/passend-onderwijs/leerlinggebonden-financiering-lgf-of-rugzak-
verdwijnt?ns campaign=Thema-
onderwijs en wetenschap&ro adgrp=Passend onderwijs leerlinggebonden financiering&ns mchannel=sea&ns s
 
ource=google&ns linkname=%2Brugzakje&ns fee=0.00&gclid=CL6wpLC1q7QCFaTMtAodcmAAdw (last accessed 

on 21.12.2012).
 
119 See for example the study Children’s rights Collective (2012), ‘Children’s rights in the Netherlands, 2008-2012’,
 
(Kinderrechtencollectief, Kinderrechten in Nederland, 2008-2012,), p. 27.
 
120 Inclusion report Children’s Rights for All: Monitoring the Implementation of the UN Convention on the Rights of
 
the Child for Children with Intellectual Disabilities, National Report for the Netherlands.
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disabilities and prepare them for employment or day activities with a labour component. 
Special education is divided into four clusters according to the type of disability or illness 
(blind or visually impaired, deaf or hearing impaired, disability and chronic illness, or 
behavioural disorders).121 This system is laid down in the Law on the Centres of Expertise 
(Wet op de expertisecentra). 

Due to the lack of availability, it is reported that there are waiting lists for accessing 
special education. As a result, children waiting for a suitable place in a special school stay 
at home without education. The announced budget cuts may lead to increase the waiting 
lists for special education, as further investment in special education may be reduced with a 
potential result of less space available. The cuts are twofold: 1) the size of the classes is 
estimated to grow by ten percent and 2) funding for outpatient counselling will be halved. 

While parents of children attending mainstream schools have access to after-school care, 
this is not the case for special schools. As a result, after-school care is not sufficient for 
children with disabilities.122 

No actual data is known of how many children with disabilities live in institutions but in 
2003, it was estimated that around 16,000 children lived in residential youth facilities and 
in 2005, around 17,850 children lived in foster care.123 

According to many parents, children with disabilities tend to be stigmatised and considered 
as having no future prospects. Accordingly, they are not encouraged and supported to 
obtain a higher education.124 

3.2.5.	 Other particular issues faced by children with disabilities in the 
Netherlands 

A problem children with disabilities face is the lack of awareness of the public and 
policymakers. Reportedly, children with disabilities are not on their agenda. The care for 
children with disabilities is also very  fragmented. Many different organisations and 
caretakers are working with and for children with disabilities. Many of them have a different 
approach or starting point. Because there are many actors in the field, it is hard to keep an 
overview of all the actors concerned. Besides, there is hardly any study or data known on 
the subject. 

As mentioned in section 1.2, children with disabilities and children in need of mental 
healthcare have been identified as extremely vulnerable groups. Children with 
psychological problems causing dysfunction in their everyday life do not receive 
adequate help due to excessive burden imposed on the sector and lack of resources. It 
concerns around 120,000 of the 200,000 children with intellectual or psychosocial 
problems. In addition, the assistance provided to children with intellectual or psychosocial 
disabilities is often focused on problems of temporary nature, which does not take into 

121 See Government website, ‘Special education, available at http://www.rijksoverheid.nl/onderwerpen/passend-
onderwijs/speciaal-onderwijs (last accessed on 21.12.2012).
 
122 Children’s rights Collective (2012), ‘Children’s rights in the Netherlands, 2008-2012’, (Kinderrechtencollectief,
 
Kinderrechten in Nederland, 2008-2012,), p. 27.
 
123 J. Douma, Inclusion report Children’s Rights for All: Monitoring the Implementation of the UN Convention on
 
the Rights of the Child for Children with Intellectual Disabilities, National Report for the Netherlands.
 
124 Information collected through consultation with national stakeholders.
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consideration the chronic nature of their disabilities.125 

The access to public buildings and public transportation remains a concern as well.126 

As the access to public buildings and transport is not included in the Act of Equal Treatment 
(Disability or Chronic Illness), there is no obligation for public buildings owners and public 
transport companies to ensure their accessibility to persons with disabilities. 

Lastly, children who live in institutions have the legal status of a patient. This raises 
some concerns as well. Children are considered as patients and therefore doctors and other 
caretakers can make decisions without the consent of the child or the parents, including on 
individual care plans.127 

125 Children’s Rights Collective (2008), ‘Children rights in the Netherlands - Third report of the Dutch NGO Coalition 

for Children’s rights on the implementation of the Convention on the Rights of the Child’, available at
 
http://www.crin.org/docs/Netherlands KRC NGO Report.pdf, p.12.
 
126 See CRC (2009), ‘Concluding observations: Netherlands’, CRC/C/NLD/CO/3, p. 9.
 
127 See also A. van der Zwan and J. Smits (2012), ‘Fundamental Rights situation of persons with mental health 

problems and persons with intellectual disabilities: desk report The Netherlands’.
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4. ASSESSMENT OF THE PRACTICAL IMPLEMENTATION OF 
THE RIGHTS AND LEGAL PRINCIPLES 

KEY FINDINGS 

 Enforcement and reporting mechanisms exist, however they are not always effective 
or sufficient. The Inspectorate for Public Health does not treat individual cases and 
other institutions, such as the Netherlands Institute for Human Rights, receive 
individual complaints but can only have an advisory role. 

 The following main gaps and issues have been identified: announced budget cuts; 
fear that the new education system will result in more obstacles to attending 
mainstream education; access to public transport remains difficult for children with 
disabilities; and the need to ratify the CRPD. 

 In the Netherlands, some good initiatives and best practices exist, such as the 
creation of the Ombudsman for Children in 2011 and early intervention systems. 

 The literature recommends: 1) ratify the CRPD; 2) protect children with disabilities 
against budget cuts; 3) provide children with education suited to their disabilities. 

4.1. Enforcement and reporting mechanisms 

Several enforcement and reporting mechanisms exist in the Netherlands to ensure the 
correct application of laws. However, the extent of their competence or capacity to act can 
be limited. The Inspectorate for Public Health, for example, does not process individual 
complaints,128 and if problems or issues are identified in an institution for children with 
disabilities, it is mostly treated as a single incident.129 Institutions are required to have their 
own individual complaint and reporting mechanism. However, information is not available 
as to whether this individual complaint mechanism is established in all institutions and 
whether it is effective. 

Many stakeholders and specialised organisations assist children and their parents in 
reporting incidents and filing complaints or give legal advice when needed, such as Defence 
for Children, the Kinderrechtencollectief and the Ombudsman for Children.130 The 
Ombudsman for Children, established on the 1st of April 2011, treats complaints 
regarding the violation of children’s rights by public authorities and other services in the 
field of healthcare, education, child day care and youth care.131 It also advises the local and 
national governments on children’s rights issues. Children, as well as adults, can file a 
complaint to the Ombudsman for Children. 

Complaints on violations of the Law of Equal Treatment (Disability or Chronic Illness) can 
be brought before the Netherlands Institute for Human Rights  (College voor de 
rechten van de mens) operative since 2nd October 2012. Before October 2012, the 
complaints could be brought before the Committee of Equal Treatment (Commissie gelijke 

128 See also A. van der Zwan and J. Smits (2012), ‘Fundamental Rights situation of persons with mental health 

problems and persons with intellectual disabilities: desk report The Netherlands’.
 
129 Information collected through consultation with national stakeholders.
 
130 Information collected through consultation with national stakeholders.
 
131 See The Ombudsman for Children website, available at www.dekinderombudsman.nl (last accessed on
 
28.02.13).
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behandeling). The Netherlands Institute for Human Rights can decide on complaints about 
discrimination in the areas of education, residence, working, and social activities.132 

However, the Netherlands Institute for Human Rights can only issue advice on the cases. 
Mostly, the recommendations of the former Committee of Equal Treatment were observed 
by the involved parties. This is expected to be the case as well for the Netherlands Institute 
for Human Rights. 

Prosecution offices investigate and prosecute cases of discrimination against persons, 
including children, with disabilities since such discrimination can constitute an offence 
punishable under the Penal Code. This is the case when a person makes a comment in 
public (in written or spoken form) which discriminates or insults a certain group, such as 
persons with disabilities.133 

4.2. Gaps, problems and issues in the implementation 

In addition to the gaps and issues identified by the literature in section 1.2, an important 
gap in the legal framework and concern for many stakeholders lies in the fact that the 
Netherlands still have not ratified the CRPD. 

A legal framework regarding assistance for children with disabilities is in place, as described 
above. However, the aforementioned budget cuts in the healthcare sector, which have been 
announced, are likely to affect children with disabilities as well. 

The education system remains segregated when it comes to children with disabilities. 
Either the child with disabilities goes to a mainstream school and may not receive all the 
support adapted to his or her needs, or he or she goes to a special school where the 
possibility for him or her to be included in the society and to be transferred later to a 
mainstream school is much lower (‘once special, always special’).134 

Budget cuts are also a threat to the pupils enjoying inclusive education. Around a third of 
all pupils with disabilities attend mainstream schools thanks to the personal budget system 
of the ‘rugzakje’. The budget cuts will most likely affect this budget. 

4.3. Best practices 

A recent good initiative is the establishment of the Ombudsman for Children in April 2011, 
where children (or their parents or other adults) can now turn to in order to file complaints 
about violation of their rights. The Ombudsman for Children also monitors the situation and 
implementation of children’s rights. The Ombudsman has progressively started to work in 
issues related to the legal framework prohibiting discrimination against persons with 
disabilities, including children as well as issues related to access to assistance under the 
Social Support Act enabling children with disabilities to participate in society. The umbrella 

132 See RightsNetherlands Institute for Human Rights, ‘What can the Institute do?’, available at 
http://www.mensenrechten.nl/over-ons/waarvoor-kunt-u-bij-het-college-terecht (last accessed on 31.10.12) 
133 See articles 137c-137f and 429quarter of the Penal Code. 
134 Coalitie voor Inclusie, ‘State of play and recommendations for the implementation of the UN Convention on the 
Rights of Persons with Disabilities’ (Stand van zaken en aanbevelingen voor de implementatie van het VN-Verdrag 
inzake de rechten van personen met een handicap), 2010, available at 
http://www.perspectief.org/documenten/VN-Verdrag-Rapport-eindversie.pdf (last accessed on 17 January 2013), 
p.27. 
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organisation of the National Youth Council is one of the organisations trying to ensure more 
participation of youth in societal matters. 

Great effort has been made to combat bullying. Schools have a duty to protect their pupils 
from physical violence and psychological abuse and therefore have an anti-bullying policy. 
A website135 has been established to inform parents and teachers about bullying and offers 
assistance to children and young persons either face-to-face or by email or phone.136 

Early intervention has a strong model in the Netherlands. All children and young persons 
aged 0-19 years are offered preventive youth health services with the aim to detect early 
on any physical, psychological, cognitive and social risks. Children are frequently examined 
, up to 20 times, especially in their early years, by municipal health services and child 
health clinics.137 In 2008, the Dutch government established a nationwide integrated early 
intervention program. A counsellor (or case manager) supports families by answering their 
question and follows the progress of the intervention. The counsellor comes to the family’s 
home and collects information about the child and the family situation. Then, a team 
usually composed of a physician, a behavioural scientist, a social worker and the counsellor 
discusses the case. The family and child can be present at the discussion. The aim of the 
exercise if to create a comprehensive picture of what the child needs to enable for 
adequate intervention.138 

The Early Help Desk (Loket Vroeghulp) initiative has been established in Tilburg as a pilot 
project to be applied nationwide. The desk is in charge of coordinating the early assistance 
for families with children with disabilities. The focus of Early Help Desk is children with 
multiple developmental delays. The office is carried by a partnership of institutions in the 
region of Central Brabant. The Desk works as an independent organisation with the best 
interests of the child as its core value. The Early Help Desk supports and advices parents 
free of charge with regards to children up to 7 years old. The Early Help Desk assistance 
consists of early detection, integrated diagnosis and establishing a plan for the parents and 
their children, as well as coordination of care, preschool care and education.139 

The new reporting code on domestic violence and child abuse (de meldcode)140 is an 
example of best practices to ensure better reporting of child abuse cases. As mentioned in 
section 3.2.2, the Code provides professionals in education, health care, youth care, 
welfare and justice with information and instructions on how they can report domestic 
violence and child abuse. Each organisation of professionals must tailor the reporting code 
to their own practice by deciding how the reporting mechanism will be coordinated within 
the organisation. 

Initiatives have taken place to improve social attitudes towards children with 
disabilities, which constitutes a major obstacle to their integration in society, as they are 
often confronted by incomprehension, unfavourable responses and prejudices. A number of 
TV programmes have endeavoured to improve society’s understanding of people with 

135Anti-bullying at school website ‘Pestweb’, available at www.pestweb.nl (last accessed 28.02.13).
 
136 See also J. Douma, Inclusion report Children’s Rights for All: Monitoring the Implementation of the UN
 
Convention on the Rights of the Child for Children with Intellectual Disabilities, National Report for the 

Netherlands.
 
137 Ibid.
 
138 Integrated Early Help (Integrale Vroeghulp) website, available at http://www.integralevroeghulp.nl (last
 
accessed on 17 January 2013).
 
139 Early Help Desk (Loket Vroeghulp) website, available at http://www.loketvroeghulpkindenjeugd.nl/ (last
 
accessed on 17 January 2013).
 
140 More information on the reporting code, available at the Government’s website
 
http://www.rijksoverheid.nl/onderwerpen/huiselijk-geweld/hulp-bieden/meldcode (last accessed on 26.02.13).
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disabilities. In addition, the task force 'Handicap and Society' (task force Handicap en 
Samenleving), set up in 2004, aims at helping persons with disabilities to participate in 
society. The task force organises activities to raise awareness on the barriers persons and 
children with disabilities face in their endeavours to participate in society.141 

4.4. Data and monitoring mechanisms 

As mentioned before, little data is available since there is no monitoring mechanism in 
place that records specific figures on children with disabilities. The Verwey-Joncker Instituut 
has published a report in 2009 with some data.142 For example, it gives information about 
how many children with disabilities live in which municipality and some data is provided per 
disability and per age group. 

The Netherlands Institute for Social Research (Sociaal en Cultureel Planbureau) investigates 
different aspects of the life of persons with disabilities, with an emphasis on persons with 
physical disabilities. It researches their share in labour, their experience in health and 
wellbeing, living independently and their use of care systems. Between 1995 and 2007, 
reports on people with disabilities have been published with treated matters as education, 
employment, finances, leisure and use of heath provisions.143 

The Inspectorate for Public Health supervises the quality of health care.144 The Inspectorate 
for Youth Care monitors the quality of youth services and protection.145 The Education 
Inspectorate supervises the Dutch school system.146 

In the available data on crime in the Netherlands, no distinction between persons with or 
without disabilities is made with regard to the type of crime, the suspect or the victim.147 

4.5. Recommendations given by the literature 

The Ombudsman for Children recommends conducting a study on the life situation of 
children with disabilities. At the moment, little data is available. The Ombudsman for 
Children also follows the implementation of the appropriate education law (passend 
onderwijs) and indicates the difficulties resulting from the law. The Ombudsman 
investigates into the question whether children with disabilities have sufficient access to 
education and other services and provisions.148 

Many stakeholders urge the government to ratify the CRPD. In 2011, under pressure 

141 Kinderrechtencollectief, ‘Children’s Rights in the Netherlands’, 2008, available at 

http://www.crin.org/docs/Netherlands KRC NGO Report.pdf (last accessed 17 January 2013), p. 74.
 
142 B. Tierolf and D. Oudenampsen, ‘Children with disabilities in count’ (Gehandicapte kinderen in Tel), Verwey-

Joncker Instituut.
 
143 See The Netherlands Institute for Social Research (Social en cultureel Planbureau) website on Disabilities, 

available at http://www.scp.nl/Onderwerpen/A t m I/Gehandicapten (last accessed on 31.10.12).
 
144 See The Health Care Inspectorate (De Inspectie voor de Gezondheidszorg) website on care for persons with 

disabilities, available at http://www.igz.nl/onderwerpen/verpleging-en-langdurige-
zorg/gehandicaptenzorg/index.aspx (last accessed on 31.10.12).
 
145 See Government website on Services and authorities, available at
 
http://www.rijksoverheid.nl/ministeries/vws/diensten-en-instellingen (last accessed on 21.12.2012).
 
146 See The Dutch Inspectorate of Education website, available at http://www.onderwijsinspectie.nl/english (last 

accessed on 21.12.12).
 
147 For data on crimes, see Statistics Netherlands website (Centraal Bureau voor de Statistiek), available at 

http://www.cbs.nl/nl-NL/menu/themas/veiligheid-recht/cijfers/default.htm (last accessed on 21.12.12)
 
148 See the Children’s Rights Monitor 2012 and the Ombudsman for children website www.dekinderombudsman.nl.
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from the Dutch Parliament, the Ministry of Public Health, Welfare and Sport requested for 
an impact assessment to be produced on the nature and the extent of the material 
obligations created by the Convention. In the outline of the budget for the Ministry for the 
year 2013, the Ministry states that the legal analysis by the University of Utrecht of the 
ratification was completed.149 But the investigation of the financial and economic 
consequences is still on-going. This investigation is expected to be completed in spring 
2013.150 Another study has to be conducted for the Caribbean territories. 

The Children’s Rights Collective recommends raising public awareness on children’s rights 
by adding it, for example, to schools’ education curriculum. It also voices its concerns 
regarding the announced budget cuts. Also, it advises that children with disabilities should 
be able to go to mainstream or special schools and, to this end, calls the government to 
provide enough places at different schools and child day-care facilities for children with a 
special need. In particular, Dutch authorities should take steps to eliminate waiting lists for 
accessing special education as well as for services.151 

With the elimination of the ‘rugzakje’ policy, the Dutch government now has the 
opportunity to strengthen the inclusion of children with disabilities in mainstream 
schools. The Coalition for Inclusion recommends taking steps to ensure true inclusion by 
endorsing good practices and by raising awareness that children with disabilities have their 
place in regular schools and promoting inclusive values as the basis of society.152 

The Coalition for Inclusion also recommends giving comprehensive support to children 
with disabilities professionals by assisting them. Effective support in the workplace (in 
the school) is crucial for ensuring appropriate education. It could be achieved by providing 
all the teachers with training for the whole school.153 

149 See Parliamentary Documents (Kamerstukken II), 33 400 XVI, 2012–2013, no. 12.
 
150 See Parliamentary Documents (Kamerstukken II), 33 400 XVI, 2012–2013, no. 12.
 
151 See Children’s Rights Collective (2012), ‘Children rights in the Netherlands, 2008-2012’ (Kinderrechten in 

Nederland, 2008-2012, Kinderrechtencollectief).
 
152 Coalitie voor Inclusie, ‘State of play and recommendations for the implementation of the UN Convention on the
 
Rights of Persons with Disabilities’ (Stand van zaken en aanbevelingen voor de implementatie van het VN-Verdrag
 
inzake de rechten van personen met een handicap), 2010, available at 

http://www.perspectief.org/documenten/VN-Verdrag-Rapport-eindversie.pdf (last accessed on 17 January 2013), 

p.31. 
153 Ibid. 
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5. CONCLUSIONS 

The research carried out for this country report has shown that the Netherlands has 
established a legal framework to guarantee children with disabilities’ rights and to ensure 
protection mechanisms for children with disabilities. Nevertheless, gaps in the legal 
framework and in its practical implementation exist, leaving room for improvement. 

The consideration of the best interests of the child is required punctually but not 
systematically. The legal framework guarantees protection against discrimination on the 
grounds of disability and requires reasonable accommodation; however it remains limited in 
scope to education, employment and public transports. The Dutch legal framework lacks 
explicit reference to the respect for the evolving capacities of the child. Nevertheless, some 
punctual guarantees exist to ensure the consideration of evolving capacities in some 
matters, such as for health treatment or the duty of parents to care and promote the 
development of the personality of the child. While there is no general right of the child to 
be heard and to participate, safeguards ensure the right of the child to be heard in judicial 
proceedings (family and criminal matters) and in youth care. Nevertheless, in practice 
children do not always have the ability to express their views in decisions affecting them 
and children with disabilities continue facing barriers to participation in society. The Dutch 
legislation does not contain any provisions recognising the right to family life, even though 
the ECHR can be invoked before a Dutch court. The legal framework provides for the 
protection of children from violence but in practice child abuse appears to be problematic, 
especially for children in the care of institutions. The right to assistance is ensured by the 
laws, including early intervention system, however planned budget cuts are expected to 
strongly affect the assistance to children with disabilities. In addition, the assistance and 
support available for children with disabilities is fragmented among many different 
stakeholders. 

Lastly, while education is mandatory for all children (with the exception of those 
exempted), the right to education is not recognised in the legal framework. Arrangements 
exist to ensure that children with disabilities go to school, such as special schools, and the 
‘rugzakje’ budget enables them to attend mainstream schools. The new law on appropriate 
education promotes inclusion and transfers the burden of finding an appropriate school 
upon the school (of the parents’ choice) if it refuses to welcome the child with disabilities. 
While this new approach may benefit children with light disabilities, it may have a strong 
impact on children with severe or multiple disabilities. In addition, budget cuts and the new 
law on appropriate education could have an impact on the support children receive to 
attend mainstream education. 

With respect to the implementation of the legal framework, the lack of data for this specific 
group is a concern to ensure adequate policies. The situation of children with disabilities is 
not high on the agenda of policy makers.  

The Netherlands have still not ratified the CRDP, but recent announcements by the Ministry 
of Public Health, Welfare and Sport indicate that in spring 2013 steps could be taken for the 
ratification when a study of the financial impact will be completed.  

Some best practices exist in the Netherlands. Bullying is high on the (political) agenda and 
schools are required to have an anti-bullying policy. There are different stakeholders 
‘fighting’ for the rights of the child. The creation of the Ombudsman for Children is a good 
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example and the National Youth Council is another. A good model of early intervention has 
been established. Finally, stakeholders advocate for greater awareness of the public and 
the policymakers on the rights of the child and of children with disabilities. 
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ANNEX 2 – STATISTICAL INFORMATION 
Number of 
violation154 

Year 

Violence Gender 
discrimination 

Other 
discrimination 

Criminal 
suspects 

2007 

2008 

2009 

2010 

2011 

No data is available. 

Studies are conducted regarding persons with disabilities in general with very little reference 
to children, or regarding children in general and hardly ever referring to children with 
disabilities. Studies conducted are based on estimations. The Ombudsman for Children has 
not been operational for long enough to provide such data.  

154 Cases reported to any relevant body; depending on the availability of data. 
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ANNEX 3 - STUDY ON MEMBER STATES' POLICIES FOR 
CHILDREN WITH DISABILITIES - EXECUTIVE SUMMARY 

There are about 100 million children in the European Union and about 80 million European 
persons with disabilities. While the number of children and the number of persons with 
disabilities is well documented, the same cannot be said of children with disabilities. 
Children with disabilities combine different factors of vulnerability. As children the 
protection of their rights requires the adoption of special measures that are recognised by 
the UN Convention on the Rights of the Child (CRC). As individuals with disabilities, they 
are particularly vulnerable EU citizens who deserve specific safeguards and protection as 
acknowledged by the UN Convention on the Rights of Persons with Disabilities (CRPD).  

Children with disabilities and their families face on a daily basis specific problems such as 
the lack of assistance and support for their inclusion in schools, experiences of violence and 
the lack of proper tools for reporting them, difficulties in accessing buildings or services or 
troubles in being heard and participating in decisions affecting their lives. 

The Conventions include provisions addressing these concerns and providing protection to 
the right to enjoy all human rights and freedoms with no discrimination ensuring 

	 equality of opportunities and accessibility, 

	 the best interests of the child as a consideration in all actions concerning them, 

	 the evolving capacities of children with disabilities as a consideration in decisions 
affecting them, 

	 the right to be heard in proceedings and decision-making processes affecting the 
child and the right to a full and effective participation, 

	 the right to family life, 

	 the right to effective access to education and inclusive education, 

	 the right to health care, 

	 the right to assistance, and 

	 freedom from violence. 

This study is structured to mirror the requirements of both conventions reflecting the main 
rights of children with disabilities to be implemented generally in the EU due to the high 
rate of ratification by EU Member States. Moreover, in December 2010, the European Union 
became a party to the CRPD. In doing so, the EU recognised the challenges persons with 
disabilities face in securing the fulfilment of their rights and assumed the responsibility for 
its implementation alongside Member States. The EU’s responsibility towards the 
implementation of the CRC is of a different scale. Despite the lack of ratification by the EU, 
the CRC rights and principles guide the EU policies and action since the Treaty recognises 
the rights of the child as an EU objective.   

This study assesses the current situation with respect to the rights of children with 
disabilities in the EU and the need for EU legislation or for other measures. The options to 
act at EU level are framed within the extent of the competences conferred by the Treaties, 
which can be exclusive, shared or supporting competences (Article 2 TFEU). 
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The current EU legislative and policy framework give recognition to the Conventions’ rights 
and principles applicable to children with disabilities and a certain degree of 
implementation. However, the existing EU legislation relevant to this area is mainly sectoral 
(i.e., employment or immigration). The legislation addresses the situation of persons with 
disabilities separately from the rights of the child, whereas there is a need to consider 
children with disabilities as they face multiple discrimination, on the basis of age as well as 
disability, and to tailor measures to ensure that their rights are respected.  

A. Comparative analysis of national legal frameworks 

The comparative analysis of the national legal frameworks on children with disabilities’ 
rights in 18 Member States155 is based on a set of criteria developed to enable an 
assessment of comparable data reported in each national study. The criteria are based on 
the requirements within each right and principles identified as pertinent to the situation of 
children with disabilities.156 The criteria are derived from the text of both conventions and 
the CRC General Comments on their interpretation. 

Overall, the 18 Member States have in place comprehensive legal frameworks reflecting the 
main aspects of the rights and principles identified under the CRPD and CRC. While it may 
be stated that the rights of children with disabilities are broadly recognised under national 
legal systems either through general or specific legislation, their practical implementation 
revealed to be problematic in most Member States. 

Consideration of the principle of best interests of the child is generally recognised 
under national laws. However, implementation is mostly limited to family and social 
protection decisions affecting children and the specific needs of children with disabilities are 
not recognised. The country studies found a lack of understanding of what the principle 
entails, along with insufficient development of the concept through law or jurisprudence 
and an overall lack of implementing rules. 

The right to non-discrimination based on disability or age is reflected in national 
legislations, however, the implementation of the right is generally only partial and the 
reasonable accommodation measures are generally insufficient to guarantee the right. In 
practice, accessibility remains a key problem in most Member States. Reference to the 
multi-discrimination factors faced by children with disabilities or girls with disabilities is 
rarely acknowledged. There is a lack of monitoring results and of data on cases of right’s 
violations that could help define more effective measures. 

Most countries partially take account of the evolving capacities of the child mainly on the 
basis of considerations of age, maturity and development of the child. However, the 
situation of children with disabilities is not specifically acknowledged. The implementation is 
limited to a certain type of decisions and Member States tend to primarily take into 
consideration the child’s age, which for children with disabilities may not be relevant and 
which can effectively exclude them from decision making processes that affect them. 

155 For this study 18 Member States legal frameworks have been analysed: Belgium, Czech Republic, Estonia,
 
Finland, France, Germany, Greece, Hungary, Italy, Ireland, the Netherlands, Malta, Poland, Romania, Slovenia, 

Spain, Sweden and the United Kingdom. Those countries have been selected by the European Parliament in the
 
Terms of Specifications of this study.
 
156 8 rights and principles have been identified as most relevant to the situation of children with disabilities: the 
  
best interests of the child, the right to non-discrimination, the consideration of evolving capacities, the right to
 
participation/to be heard, the right to be free from violence, the right to family life, the right to assistance and the
 
right to education.
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The rights to participation and to be heard in decision making processes affecting 
children with disabilities are recognised under the legislation of the 18 Member States. 
However, their implementation is often limited to some sectoral procedures mostly 
regarding family law and at a certain extent in education. In practice, children with 
disabilities are not systematically involved and do not get to participate in public and 
private life at the same level than their able-peers. 

In general freedom from violence is recognised by Member States’ legislation. However, 
abuse against children with disabilities is a key problem acknowledged in all country 
reports. Violence occurring in institutions is of particular concern. The lack of systematic 
data and the difficulty for victims to report abuses do not allow an overview of the situation 
needed for the adoption of appropriate policies and measures.  

The right to family life is widely recognised in the laws of the selected Member States. 
However, insufficient guidance and support to families for the integration of the child with 
disabilities and for helping them in their day to day lives is a key problem in most of the 18 
Member States. Without proper assistance, families with difficulties might give up on their 
responsibility leading to a situation where alternative options are unlikely and 
institutionalisation is the only response available. 

Overall the right to various forms of assistance (financial, social, health care, etc.) both 
for children with disabilities and for their families is recognised in legislation or regulatory 
rules. However, again in most cases assistance is sectoral (mainly social and health) and 
insufficient (financially and human assistance). The economic crisis is contributing to the 
removal and reduction of assistance in most Member States. Access to assistance is often 
perceived not as an instrument enabling protection of rights but rather as a discretionary 
measure subject to budget constraints. 

All Member States recognise the right to education in their Constitutions or legal 
frameworks; however, the ability to access the school of choice for children with disabilities 
remains very challenging in practice. Mainstream schools remain largely inaccessible to 
children with disabilities in many Member States, while in other countries schools have 
insufficient resources and support for the child with disabilities is scarce. In addition, 
teachers in mainstream schools lack training and awareness on the needs of children with 
disabilities and programmes are not systematically adapted to them.  

Compliance mechanisms are weak and lack adaptation to the situation of children with 
disabilities. Lack of information and guidance to families with children with disabilities on 
their rights, procedures and competent authorities decreases their ability to access these 
tools. 

On the basis of these findings, the study sets forth conclusions and recommendations for 
EU action, taking into account the competence of the EU conferred by the Treaties on a 
range of policy areas, including disability and children’s rights.  
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B.1 The role of the European Union 

The EU has no explicit competence on children with disabilities. However the EU framework 
contains provisions recognising the EU’s role to promote the protection of the rights of the 
child as an EU objective as well as its competence to combat discrimination based on 
disability. Furthermore, the Charter of Fundamental Rights of the European Union, with 
similar legal value as the Treaties, recognises the right to non-discrimination on ground of 
disability in Article 21 and the rights of the child under its Article 24. This recognition, while 
important, cannot extend the competences of the EU as conferred by the Treaties. 

The EU, together with Member States in areas of shared competence or national 
competence, is bound by the CRPD obligations and is required to take the necessary 
measures to combat discrimination on the grounds of disability within the framework of 
Article 19 TFEU or in other matters falling within EU competence. Article 19(1) TFEU 
provides the legal basis for EU action (see among others the proposal for equal treatment 
Directive of 2008157) but the unanimity requirement makes achieving agreement under this 
legal base difficult. Article 19(2) provides the possibility for the EU to adopt basic principles 
and incentive measures to support Member States’ action to combat discrimination through 
the ordinary legislative procedure. 

Neither the above mentioned proposal for an equal treatment Directive nor any other EU 
measures provide for a definition of disability. Prior to the adoption of the CRPD, in a 
judgment in July 2006, the Court of Justice of the European Union (CJEU) defined disability 
in the same sense as the CRPD within the context of employment policy as ‘a limitation 
which results in particular from physical, mental or psychological impairments and which 
hinders the participation of the person concerned in professional life’.158 Recently, the CJEU 
has further developed this concept159 stating that disability results from barriers hindering 
the full and effective participation of the person concerned in professional life on an equal 
basis with other workers and calling on the employer to take reasonable accommodation 
measures. 

EU action is also possible when linked to other policy areas of EU competence. Several 
issues related to the rights of the child with disabilities are linked to EU policies such as 
social policy, economic, social and territorial cohesion, transport, freedom, security and 
justice all of which are shared competence. In addition, the EU has the option to take 
action to support Member States policies in a number of areas affecting children with 
disabilities such as education, sports, youth or health.  

B. 2 Existing relevant EU secondary legislation 

The best interests of the child as primary consideration in actions relating to 
children is a fundamental requirement recognised in EU legislation. Article 7 of the 
Mediation Directive 2008/52160 requires the mediator to take into account the best interests 
of the child when deciding whether the child can give evidence in judicial proceedings. The 

157 Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective
 
of religion or belief, disability, age or sexual orientation, COM/2008/0426 final, available at:
 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008PC0426:en:NOT (last accessed 6.5.13).
 
158 Judgment C-13/05 of the Court (Grand Chamber) of 11 July 2006, Sonia Chacón Navas v Eurest Colectividades, 

pt 43.
 
159 Judgment of the Court, Joint cases C-335/11 and C-337/11 of 11 April 2013, HK Danmark, acting on behalf of
 
Jette Ring v Dansk almennyttigt Boligselskab (C-335/11) and HK Danmark, acting on behalf of Lone Skouboe
 
Werge v Dansk Arbejdsgiverforening acting on behalf of Pro Display A/S (C-337/11), pt 47.
 
160 Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters.
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Family Reunification Directive161 requires Member States’ authorities to consider the best 
interests of children when examining an application for family reunification (Article 5)162. 
The protection of the best interests of the child is explicitly mentioned in Council Directive 
2004/81/EC163 on victims of trafficking in human beings. 

Non-discrimination at EU level is currently addressed by four EU Directives to combat 
discrimination on the basis of protected grounds such as sex, racial or ethnic origin, religion 
or belief, age and sexual orientation, most of them restricted to the area of employment.164 

They lay down rules ‘for combating discrimination (…) with a view to putting into effect in 
the Member States the principle of equal treatment’.165 Disability is recognised as 
grounds for discrimination under Directive 2000/78/EC and, furthermore, protection of 
equality between men and women in matters of employment and occupation under 
Directive 2006/54/EC applies to persons with disabilities. Directive 2000/43/EC on equal 
treatment between persons irrespective of racial or ethnic origin does not include disability 
as a protected ground. Directive 2004/113/EC on equal treatment between women and 
men in access to supply of goods and services refers to discrimination on grounds of sex 
but not on age or disability.  

The European Commission has acknowledged the differences of protection provided across 
the various grounds and published a proposal for a Directive in 2008 aiming at completing 
the legal framework on anti-discrimination law and providing for a more equal level of 
protection across the grounds166. 

Other measures in policy areas such as the internal market or transport have an impact on 
children with disabilities’ access to services with no-discrimination. For example, Directive 
2001/85/EC on the carriage of passengers, requires accessibility features for persons with 
reduced mobility and visually impaired persons. Other instruments cover rights of persons 
with disabilities when travelling by air, accessibility to lifts, in carrying out public 
procurement or in measures for telecommunication167. 

Within the remit of its competences, the EU’s action to combat discrimination is 
complemented with activities by the EU Institutions to improve knowledge about 
discrimination (e.g. by raising awareness), support intermediary actors (e.g. NGOs, social 
partners and equality bodies) to improve their capacity to combat discrimination and to 
encourage the exchange of national good practices. 

The consideration of children’s evolving capacities is recognised in the Brussels IIbis 

161 Council Directive 2003/86/EC, on the right to family reunification. 
162 ‘Developing indicators for the protection, respect and promotion of the rights of the child in the European 
Union’ FRA, March 2009, available at http://fra.europa.eu/sites/default/files/fra uploads/358-
RightsofChild summary-report en.pdf. 
163 Council Directive 2004/81/EC on the residence permit issued to third-country nationals who are victims of 
trafficking in human beings or who has been the subject of an action to facilitate illegal immigration. 
164 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation (recast directive); Directive 2004/113/EC on the principle of 
equal treatment between women and men in the access to and supply of goods and services; Directive 
2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin and 
Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation. 
165 Article 1 Directive 2000/43/EC. 
166 Proposal for a Directive on implementing the principle of equal treatment between persons irrespective of 
religion or belief, disability, age or sexual orientation (COM(2008)426). It is currently blocked in the Council. 
167 ‘Study on challenges and good practices in the implementation of the UN Convention on the Rights of Persons 
with Disabilities VC/2008/1214’, European Commission, Brussels, 2010, Executive Summary available at 
http://www.efc.be/programmes_services/resources/Documents/UN_Covention_Summary_EN.pdf. 
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Regulation 2201/2003 which requires courts to hear the view of the child according to 
his/her age or degree of maturity. The same formulation is found in EU legislation 
concerning immigration and asylum in relation to unaccompanied minors.   

Children’s right to participation is recognised in some Commission strategic documents 
including the 2005 ‘European policies concerning youth’, the 2006 ‘EU strategy on the 
rights of the child’, the Youth in Action Programme and the EU Agenda for the Rights of the 
child of 2011. EU legislation on immigration and asylum recognise the right of the child to 
be heard during proceedings under the Brussels IIbis Regulation 2201/2003. 

The EU has adopted a number of measures on the protection of children from 
violence168 relating to child trafficking, to the sexual exploitation of children and to the 
protection of victims including several Directives169 that have been adopted to replace some 
of these instruments. For example, the Directive 2011/36/EU on preventing and combating 
trafficking in human beings and protecting its victims, focus on the protection of children 
which are more vulnerable than adults and establishes more severe penalties when the 
offence is committed against vulnerable persons such as children and persons with 
disabilities. 

The Directive 2012/29/EU establishing minimum standards on the rights, support and 
protection of the victims of crime recognises that a victim of crime should be treated 
without discrimination based on any ground including age and disability. Lastly, Directive 
2011/92/EU on combating sexual abuse, the sexual exploitation of children and child 
pornography170 provides the need for specific protection of children with disabilities. 

The right to family life and the maintenance of the child in family context is at the heart 
of Council Regulation 2201/2003 Brussels IIbis (EC)171. In the field of immigration policies, 
the right of the child to family life is ensured by the rules on family reunification172 and the 
provisions of the Directives on asylum173 regarding unaccompanied minors and the respect 
for the family unit. 

168 Framework Decision 2002/629/JHA on combating trafficking in human beings; Council Directive 2004/81/EC on 
the residence permit issued to third-country nationals victims of trafficking in human beings; Council Framework 
Decision 2004/68/JHA on combating sexual exploitation of children and child pornography; Council Framework 
Decision 2001/220/JHA on the standing of victims in criminal proceedings; Council Resolution 2001/C 283/01 on 
the contribution of civil society in finding missing or sexually exploited children. Decision No 1351/2008/EC 
establishing Safer Internet Programme 2009-2013. 
169 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims, and 
replacing Council Framework Decision 2002/629/JHA, Directive 2011/92/EU on combating the sexual abuse and 
sexual exploitation of children and child pornography and replacing Council Framework Decision 2004/68/JHA, 
Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of crime, 
and replacing Council Framework Decision 2001/220/JHA. 
170 Article 1 Directive 2011/92/EU. 
171 Council Regulation (EC) No 2201/2003, concerning jurisdiction, recognition and enforcement of judgments in 
matrimonial matters and matters of parental responsibility. 
172 Council Directive 2003/86/EC on the right to family reunification; Council Regulation (EC) No 343/2003, 
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum 
application lodged in one of the Member States by a third-country national; Council Directive 2004/83/EC of on 
minimum standards for the qualification and status of third country nationals or stateless persons as refugees or 
as persons who need international protection; Directive 2008/115/EC, on common standards and procedures in 
Member States for returning illegally staying third-country nationals. 
173 Council Directive 2001/55/EC on minimum standards for giving temporary protection in the event of a mass 
influx of displaced persons; Council Directive 2003/9/EC laying down minimum standards for the reception of 
asylum seekers; Council Directive 2004/83/EC on minimum standards for the qualification and status of third 
country nationals, stateless persons or refugees as persons who otherwise need international protection; Council 
Directive 2005/85/EC on minimum standards on procedures in Member States for granting or withdrawing refugee 
status. 
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The principle of maximum inclusion in society of children with disabilities is reflected in 
strategy documents such as the Disability Strategy 2010-2020174 and the EU 2020 
Programme in relation to education and training175. The 2003 Council Resolution on equal 
opportunities for Pupils and Students with Disabilities 176 addressed the problem of access 
to education by children with disabilities. In 2010, the Resolution of the European 
Parliament on mobility and inclusion of children with disabilities177 stressed the need to 
ensure full respect for the rights of the child, including the right to education and the right 
to participate in community life of children with disabilities. The EU Institutions also support 
the European Agency for Development in Special Needs Education, the independent 
organisation acting as a platform for collaboration on special educational needs and the 
promotion of full participation within mainstream education and training178. 

C. Recommendations for EU action 

When evaluating the need for specific recommendations aimed at improving the situation of 
children with disabilities, it is important to highlight that children with disabilities are first 
and foremost children with the same needs as any other children and who should be 
beneficiaries of all rights recognised by the CRC. Their intrinsic difference with their peers 
needs to be recognised for designing appropriate legislative and policy measures. 

Horizontal issues 

	 As a first and general recommendation, all EU Member States which have not already 
done so should ratify the two conventions referred to in this study and implement their 
provisions by adopting national legislation and ensuring its practice. 

	 The European Commission, liaising with the UN Secretariat for the CRPD and the UN 
Secretariat for the CRC, should ensure Member States understanding and 
implementation of several definitions of the Conventions that are cornerstones for the 
implementation of the rights of children with disabilities, namely the definition of 
“disability”, the “best interests of the child” and the “evolving capacities of the child”. 
They should lead the development of initiatives to ensure that the specificities of 
children with disabilities are taken into account.  

To that end, it is recommended that the  Commission takes the initiative to provide 
clarification at EU level of the CRDP definition of “disability” as it is considered to be too 
broad in practice and its implementation at national level is therefore difficult. The 
development of guidance documents, exchange of best practices and promotion of 
existing manuals are recommended. 

	 The European Commission should take action to promote that children with disabilities 
are considered in existing mainstreaming initiatives for non-discrimination and equal 
treatment. 

	 The EP, the Council and the Commission should promote the development of national 

174 Area of action 5 of the Commission Communication European Disability Strategy 2010-2020: A Renewed
 
Commitment to a Barrier-Free Europe COM(2010) 636 final.
 
175 Council Conclusions of 12 May 2009 on a strategic framework for European cooperation in education and
 
training (‘ET 2020’), 2009/C 119/02, OJ C 119/2, of 28 May 2005.
 
176 Council Resolution of 5 May 2003 on equal opportunities for pupils and students with disabilities in education 

and training, 2003/C 134/04.
 
177 European Parliament Resolution of 25 October 2011 on mobility and inclusion of people with disabilities and the 
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information tools to assist families with children with disabilities to understand the legal 
frameworks applicable to them, including access to assistance measures, competent 
authorities, procedures and compliance mechanisms. Specific tools addressed to these 
families could include an EU web portal which could be linked, where possible, to 
national portals providing full information on rights, requirements, criteria for 
implementation, competent authorities, and coordination systems. This initiative could 
bring citizens closer to the EU. 

	 The EU Institutions should take a leading role in promoting awareness-raising on issues 
concerning the rights of children with disabilities, their interests and specific needs in 
order to promote the full implementation of the principle of best interests of children 
with disabilities. The EP and the Council could also use their budgetary powers to 
provide for financing of awareness-raising campaigns. 

Best interests of the child 

	 While most countries have legislation recognising the principle of best interests of the 
child, only few Member States contain in their legislation a general requirement for its 
systematic consideration in all decisions affecting children. Some Member States (such 
as Sweden and the UK) have introduced child impact assessments of proposed 
legislation. It is recommended that the European Commission promotes the exchange of 
these initiatives and develops a guide on methodologies for carrying out these child 
impact assessments implementing the best interests of the child principle. 

Right to non-discrimination 

	 The concept of reasonable accommodation in relation to the specific situation of children 
with disabilities needs clarification and further development to define the boundaries for 
the use of disproportionate burden. The EU, through the Commission, could support this 
through exchange of best practices at national level on the implementation of 
reasonable accommodation covering different situations. This would help defining the 
baselines from which the respect of the right requires public authorities’ action and 
prevents it from being subject to arguments of disproportionate costs. 

	 The 2008 Proposal for a Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation, if adopted, has the potential of addressing the situation of children with 
disabilities. Amendment 37 introduced by the European Parliament refers to multiple 
discrimination. Within this context, clarification could be introduced in the recitals of the 
proposed Directive in order to ensure that the situation of children with disabilities is 
considered as a part of its scope.  

	 The European Commission’s draft for an upcoming European Accessibility Act should 
explicitly cover children with disabilities’ access to goods and services, at least with a 
reference to multiple discrimination cases. 

Evolving capacities of children with disabilities 

	 The EP should consider ways to raise awareness and promote taking into account the 
evolving capacities of children, including children with disabilities, with the aim to have 
the principle applied in all decision making processes affecting them.  

	 Any new legislation on child-friendly justice should include consideration of the ability of 
the child with disabilities to be heard in judicial proceedings affecting them. The 
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Commission should ensure that these provisions are included in the anticipated EU law 
on special safeguards for suspected or accused persons who are vulnerable, including 
children, or the anticipated EU law for the recognition and enforcement of decisions on 
parental responsibility.  

	 Furthermore, it is recommended that the European Commission, the Council and the EP 
promote the use of the Council of Europe Guidelines on child-friendly justice and 
support training for the relevant professionals at all levels. 

Right of participation of children with disabilities 

	 The anticipated European Accessibility Act could provide for the development of tools to 
ensure the participation of children with disabilities in the consultation processes of the 
legislative and policy initiatives affecting them. 

	 The EP should explore ways to raise awareness on the requirements needed to ensure 
the right of participation of children with disabilities through concrete measures such as 
simulation of plenary meetings in the EP involving children with disabilities, 
guaranteeing physical access to the EP buildings or designing tools to ensure non-
physical participation. 

Right to be heard of children with disabilities 

	 In order to enable effective implementation of the right to be heard by children with 
disabilities, changes in the attitudes of judicial, administrative and enforcement officers 
are needed. To that end, the EP, the Council and the Commission should encourage 
Member States to develop awareness-raising actions and training addressed at public 
authorities. 

	 The Commission in preparing legislation on child-friendly justice, should ensure that 
adequate steps are taken to identify the ability of the child to express his/her views in 
judicial proceedings affecting them, enabling a climate of trust between the child and 
the judicial and enforcement officers and providing reasonable accommodation to 
ensure the effective right to be heard of children with disabilities. 

Freedom from violence 

	 It is recommended that the EP, the Council and the Commission promote the 
development of statistical information on the situation of violence affecting children, and 
in particular children with disabilities. Furthermore, they should promote the 
development of indicators (such as disability, children, girls, family environment) to be 
mainstreamed in other policy or general surveys so as to provide systematic data on 
the situation of children with disabilities.  

	 The European Commission and the EP should promote FRA to examine the situation of 
violence against children, particularly in institutions, including children with disabilities 
as they are particularly vulnerable. The necessary funding should be proposed to the 
budgetary authority.   

	 The European Commission should consider in particular the need for measures at EU 
level aimed at reducing the number of cases of violence against children, especially 
children with disabilities, in Member States (both in a domestic context and in public 
institutions). The Commission could start preparatory work by organising working 
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groups with Member States experts to consider: 

	 proposals for ensuring that Member States set up preventive measures and proper 
monitoring systems to detect cases of violence and abuse against children,  

	 the set up of control mechanisms and regular inspections, 

	 peer reviews or the Open Method of Coordination for implementation of proposals,  

	 access to information and communication services targeted at improving the system 
of complaints concerning children’s right to freedom from violence. 

	 The Commission could promote the organisation of specialised EU-wide training and 
workshops amongst professionals to share knowledge on complaint procedures, 
reporting measures and accessibility of communication services for children with 
disabilities, especially for children with severe disabilities or intellectual impairments. 
The budgetary authority should provide adequate funding for these activities. 

Right to family life of children with disabilities 

	 The Commission, the Council and the EP should encourage Member States to set up 
appropriate support structures for families with children with disabilities in order to 
reduce the risks of the child losing family life while safeguarding the best interests of 
children with disabilities. 

	 Within the Open Method of Coordination, the Commission should develop Guidelines on 
minimum requirements of residential institutions with regards to children with 
disabilities. The Guidelines would aim at ensuring that residential care centres have a 
small number of users and the capacity to host children with autism or with intellectual 
disabilities. 

	 The Commission should propose to the budgetary authority the use of EU funds for the 
protection of children’s right to family life, prioritising funds for families while ensuring 
that the good quality of the institutions is maintained. 

Access to assistance 

	 A special single national body (with regional offices) responsible for the management of 
services, budget and assistance of children and their families should be established in 
order to ensure consistency, coordination, effectiveness, increase accessibility and 
better guidance for families on the funding support available. 

	 The EP should continue to lead actions on children with disabilities to inform Member 
States on the negative impacts of budget cuts on implementation of their rights, 
especially in the field of education, social protection and health care. 

	 Within the European Semester process, the Commission should provide appropriate 
recommendations to Member States on how to use existing resources effectively instead 
of just cutting the necessary assistance for children with disabilities who belong to the 
most vulnerable citizens. 

Access to inclusive education 

	 The Commission should develop actions to support Member States in improving 
education systems for children with disabilities through the Open Method of 
Coordination or peer review while respecting their general competence for matters 
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related to education. Action at EU level could include: 

	 Development of best practice guides and recommendations on the minimum type of 
resources needed in mainstreaming schools, and on the role of parents and children 
with disabilities in decision-making processes affecting children with disabilities or 
the development of education objectives; 

	 Promotion of training for teachers on better understanding of children with 
disabilities’ needs and evolving capacities, teaching methodologies and handling of 
children with specific disabilities in a class together with their able-peers; 

	 Promotion of teaching tools that help the inclusion of children with disabilities in 
schools and outside of schools such as the Council of Europe’s COMPASS manual; 

	 Promotion of anti-bullying and anti-stigmatisation initiatives, including awareness-
raising campaigns promoting inclusion of children with disabilities; and 

	 Development of quality objectives for education offered to children with disabilities 
and the promotion of initiatives to maintain the support for higher education. 

EU Funding  

	 The EP, the Council and the Commission should promote among Member States the use 
of the Structural Funds to foster the development of quality social services provided for 
children with disabilities, while facilitating the implementation of the Voluntary 
European Quality Framework for Social Services; 

	 The EP, the Council and the Commission should promote the development of family and 
community-based alternatives with the purpose of de-institutionalisation.  

	 The EP, the Council and the Commission should encourage the use of structural funds 
for improving accessibility and inclusive education. 

59
 



____________________________________________________________________________________________ 
 

 

  
 

   

   

 
  

  

 
 

  

  
 

 

  

 
 

  

 
 

  

 
 

  

 
 

 

  

 
 

  

 
 

  

 
 

  

 
  

 
 

Policy Department C: Citizens' Rights and Constitutional Affairs 

ANNEX 4 - OVERVIEW OF RELATED STUDIES 

Name of the Study PE number ISBN number 

Study on Member States' Policies for 
Children with Disabilities  

PE 474.416 978-92-823-4548-1 

Country Report on Belgium for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.417 978-92-823-4542-9 

Country Report on the Czech Republic for 
the Study on Member States' Policies for 
Children with Disabilities  

PE 474.418 978-92-823-4549-8 

Country Report on Estonia for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.419 978-92-823-4561-0 

Country Report on Finland for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.420 978-92-823-4552-8 

Country Report on France for the Study on 
Member States' Policies for Children with 
Disabilities  

PE 474.421 978-92-823-4562-7 

Country Report on Germany for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.422 978-92-823-4553-5 

Country Report on Greece for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.423 978-92-823-4563-4 

Country Report on Hungary for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.424 978-92-823-4554-2 

Country Report on Ireland for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.425 978-92-823-4564-1 

Country Report on Italy for the Study on 
Member States' Policies for Children with 
Disabilities  

PE 474.426 978-92-823-4555-9 

Country Report on Malta for the Study on 
Member States' Policies for Children with 
Disabilities  

PE 474.427 978-92-823-4565-8 

Country Report on the Netherlands for the 
Study on Member States' Policies for 
Children with Disabilities  

PE 474.428 978-92-823-4556-6 
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Country Report on Poland for the Study on 
Member States' Policies for Children with 
Disabilities  

PE 474.429 978-92-823-4566-5 

Country Report on Romania for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.430 978-92-823-4567-2 

Country Report on Slovenia for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.431 978-92-823-4557-3 

Country Report on Spain for the Study on 
Member States' Policies for Children with 
Disabilities  

PE 474.432 978-92-823-4558-0 

Country Report on Sweden for the Study 
on Member States' Policies for Children 
with Disabilities 

PE 474.433 978-92-823-4568-9 

Country Report on England, Wales and 
Northern Ireland for the Study on Member 
States' Policies for Children with 
Disabilities  

PE 474.434 978-92-823-4559-7 
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