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EXECUTIVE SUMMARY 

The UK framework relating to children with disabilities consists of a complex array of 
overlapping sectoral and cross-sectoral law and policy including children’s’ rights and rights 
for persons with disabilities, as well as regulations on health and social care, education and 
criminal justice. 

The primary issue identified in this study is that neither the CRC nor CRPD have been 
incorporated into UK law. Therefore, none of the Conventions’ provisions or principles can 
be directly invoked before courts in the UK. However, despite this issue, most of the 
Conventions’ provisions have been implemented indirectly in the UK way by a variety of 
different pieces of sectoral and cross-sectoral legislation. For example, the ‘best interests’ 
principle has been implemented in part by specific provisions of UK legislation that requires, 
inter alia, the child’s welfare to be the court’s paramount consideration when determining 
any question with respect to his/her upbringing. The UK legislation also places a general 
responsibility on the Children’s Commissioners1 to promote awareness of the views and 
interests of children. 

The main gap in implementation relates to the right to inclusive education, since the UK 
has reserved the right for children with disabilities to be educated outside their local 
community in the event where more appropriate education provision is available elsewhere. 
This is arguably not compatible with the concept of inclusive education envisaged by the 
Convention.2 

The sectoral and cross-sectoral nature of disability rights and children’s rights in the UK, 
coupled with differing legislative and administrative provisions for child protection 
throughout the UK’s three jurisdictions (Northern Ireland, England and Wales, and 
Scotland)3 has contributed to a complex system which, as many children’s rights 
commentators argue, lacks coordination and clarity, particularly as regards available 
disability-oriented information for families and carers of children with disabilities. However, 
recent policy and legislative developments have been made in both disability and children’s 
policy, e.g. the Family Justice Review and Board aims to improve the system in favour of 
children’s rights. The Children and Families Bill, due in early 2013, is also viewed as an 
opportunity to strengthen child-oriented institutions such as the Children’s Commissioner. 
Other areas for improvement include increasing opportunities for child participation, 
particularly as regards Special Educational Needs and children’s assessment process and 
lack of their legal rights to make an appeal to the Special Educational Needs and Disability 
Tribunal. 

Recommendations by UK stakeholders included the need for legislative changes to 
strengthen the role of the Children’s Commissioner to promote and protect children’s rights. 
It has also been recommended that national legislation should reflect specific reference to 
the requirement of monitoring the UK’s implementation of both Conventions. The UK 
government has also recently carried consultations on the introduction of a Bill of Rights, 
and children’s organisations see this as an opportunity to incorporate the CRC into UK law. 

1 Each country in the UK has its own Children’s Commissioner, responsible for safeguarding and promoting the
 
rights and welfare of children.
 
2 UK Parliament website, UN Convention on the Rights of Persons with Disabilities: Reservations and Interpretative 

Declaration - Human Rights Joint Committee, available at: 

http://www.publications.parliament.uk/pa/jt200809/jtselect/jtrights/70/7006.htm.
 
3 Scotland does not fall under the scope of this study.
 

6
 

http://www.publications.parliament.uk/pa/jt200809/jtselect/jtrights/70/7006.htm


  
 

____________________________________________________________________________________________ 
 

 

 

 
 
 

  
 

  
  

   

    
 

 
 
 
 
 
 

  
 
 

    
 

 
    

  

 

 

 

 

 

   

 

                                                 
  

 

Country Report on England, Wales and Northern Ireland for the Study on Member States' policies for  
children with disabilities 

INTRODUCTION 

In December 2010, the European Union (EU) became a party to the United Nations 
Convention on the Rights of Persons with Disabilities (CRPD). In doing so, the EU 
recognised the challenges persons with disabilities face in securing their rights and 
highlighted the need for EU actions in that to be firmly on the agenda of the European 
Union and its Member States. 

Children with disabilities are already vulnerable because they are children. Their disability 
renders them particularly vulnerable. As such, they deserve specific safeguards and 
protection from the EU and its Member States. 

The key legal framework for EU action in this field is the EU Decision ratifying the CRPD, 
the requirement under Article 10 TFEU for the EU to combat discrimination based on 
disability as well as the EU objective of promoting the rights of the child found under Article 
3 TEU. This framework provides the EU with a unique position to push forward for further 
protection of the rights of children with disabilities, and to develop legislative or policy 
initiatives. The UN Convention on the Rights of the Child (CRC) provides another basis for 
action in this area.4 

This country report for the United Kingdom (to the exception of Scotland) is part of a larger 
study which aims at providing the European Parliament with an overview of the situation of 
children with disabilities in selected Member States, with a view to evaluating the need for 
European legislation to enhance the rights of children with disabilities in the European 
Union. The project reviews the existing legal, policy and institutional frameworks in 18 
Member States. Each country report analyses the implementation of international principles 
and rights stemming from the CRPD and the CRC to uncover any particular issues that 
necessitate further policy and legislative actions at national and EU level. The results from 
the country reports also form the basis for the comparative analysis in the report ‘Study on 
Member States' Policies for Children with Disabilities’. 

The key elements deriving from the CRC and CRPD, with regard to children with disabilities 
include: 

 The obligation to act in the best interests of the child; 

 The right to non-discrimination; 

 The consideration of the evolving capacities of the child; 

 The right to be heard / to participate; 

 The right to be free from violence; 

 The right to family life; 

 The right to assistance; 

 The right to education, including inclusive education. 

Given their ratification of both UN Conventions, Member States are obliged to take 

4 All the 27 Member States have ratified the CRC, and all 27 Member States have signed the CRPD (Finland, 
Ireland and the Netherlands have signed but not yet ratified). 
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necessary measures to ensure the respect of the rights set forth for each child or person 
with a disability within their jurisdiction. Member States should take the appropriate 
measures to ensure that children are protected against all forms of discrimination or 
violence, including adopting all appropriate legislative, administrative and other measures 
for the implementation of those rights. Moreover, the protection of the rights of children 
with disabilities should be mainstreamed in all policies and programmes in accordance with 
Article 4(3) of the CRPD on the involvement of persons with disabilities in all decision-
making processes. 

Due to the scale of this subject and the scarcity of materials available, the scope of this 
study does not cover in detail the wide range of issues arising from and relating to the 
situation of children with disabilities. It does not aim to provide an in-depth analysis but 
rather an overview of the situation of children with disabilities’ rights in England, Wales and 
Northern Ireland. This study presents a snapshot of some of the major issues and obstacles 
faced by children with disabilities and their families, a legal analysis of the implementation 
of the main rights and principles recognised in the CRC and CRPD and relevant in the 
context of the situation of children with disabilities and points to some potential solutions at 
national and EU level to improve their situation. 

Each country report is structured as follows: it first looks at the situation of children with 
disabilities at the national level. It describes the national legal and institutional framework 
for the protection of children with disabilities and analyses national implementation of 
principles and rights developed in the UN Conventions (CRC and CRPD). It then considers 
specific issues relevant to the situation of children with disabilities, including children as 
suspects, gender issues, violence and education. Finally, the report covers the mechanisms 
in place to implement the legal framework, highlighting gaps, problems, best practices, and 
recommendations found by the literature or via interviews with stakeholders. 

8
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1. OVERVIEW OF THE SITUATION AND CHALLENGES FOR 
CHILDREN WITH DISABILITIES IN ENGLAND, WALES 
AND NORTHERN IRELAND 

KEY FINDINGS 

 The UK action on children with disabilities focuses primarily on the following areas: 
children’s rights, disability rights (including anti-discrimination), education, health 
and social care and criminal justice. 

 The following gaps, problems and challenges have been identified: restriction of 
Children’s Commissioner’s powers, lack of opportunities for child participation, lack 
of consistency of children’s advocacy services across the UK jurisdictions, limits on 
unlawful discrimination on the grounds of age in Northern Ireland, lack of legal 
rights of children with special educational needs to make an appeal to the Special 
Educational Needs and Disability Tribunal. 

1.1.	 Introduction to the situation of children with disabilities in 
England, Wales and Northern Ireland 

It is estimated that there are over 770,000 children (persons under 16) with disabilities in 
the UK. This is equivalent to 6% of the child population.5 17% of those children were born 
with disabilities, while 83% were acquired. Children with disabilities aged 0–16 are the 
fastest-growing group amongst the population of people with disabilities.6 

The UK ratified the CPD by 8 June 2009 and the CRPD by 16 December 1991. 

Government guidance for children’s rights in the UK was originally established in a policy 
document titled ‘Every Child Matters’ (ECM, 2004), which sets out the national framework 
and over-arching government approach to the well-being of children and young people. The 
‘Disabled Children Review: Aiming High for Disabled Children Supporting Families’ 
was published in May 2007. Building on ‘Every Child Matters’, it set out further reform of 
children’s services in England from 2008 to 2011 in order to empower children with 
disabilities, young people and their families, to boost prevention and early intervention, 
make services more responsive as well as personalise and improve the engagement of 
children and families in the public life. 

This policy was further developed by the Children’s Plan (2007), a 10 year strategy 
aiming to strengthen support for families during the formative years, improve educational 
outcomes for children, improve children’s health, reduce offending rates among young 
people and eradicate child poverty by 2020.7 Local partnerships known as ‘Children’s 

5 Department for Work and Pensions website, Office for Disability Issues, Disability facts and figures, available at: 

http://odi.dwp.gov.uk/disability-statistics-and-research/disability-facts-and-figures.php (last accessed 8 March 

2013).
 
6 Prime Minister’s Strategy Unit (2005), Improving the Life Chances of Disabled People.
 
 Department for Education website, available at: 

https://www.education.gov.uk/publications/standard/_arc_SOP/Page11/CM%207280#downloadableparts (last 
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Trusts’ are an important element in implementing the Children’s Plan, as they bring 
together authorities and organisations to provide children and young people’s services in 
each local authority area. 

Following the Children’s Plan, the government produced a number of statutory and 
practice guidance documents, listed below: 

	 ‘Working together to safeguard children: a guide to inter-agency working to 
safeguard and promote the welfare of children’ (1999, updated 2006 and 20108), set 
out procedural guidance on how organisations and individuals should work together 
to safeguard and promote the welfare of children and young people in accordance 
with the Children Act 1989 and the Children Act 2004; 

 ‘The Framework for the Assessment of Children in Need and their Families’ (2000) 
provides a framework for professionals and other staff involved in undertaking 
assessments of children in need and their families under the Children Act 1989;9 

	 As regards specific guidance on the needs of children with disabilities, ‘Safeguarding 
disabled Children’ (2009) is a non-statutory practice guidance document, intended 
to provide a framework within which Local Safeguarding Children Boards (LSCBs), 
agencies and professionals at local level draw up and agree on ways of working 
together to safeguard children with disabilities; 

	 In May 2011, the Munro Review of Child Protection was published, following an 
independent review of child protection in England.10 The report sets out a series of 
recommendations to help reform the child protection system. The government 
accepted all but one of the recommendations and has made a commitment to 
reform the system.11 

Additional guidance exists for Northern Ireland, including the Office of First Minister and 
Deputy First Minister’s (OFMDFM’s) 10 Year ‘Strategy: Our Children and Young People Our 
Pledge’, which has the primary aim of ensuring that ‘all children fulfil their potential by 
2016’.12 

Non-legislative measures in UK disability policy included the establishment of the Disability 
Rights Commission in 2000, which was subsequently replaced by the Equality and Human 
Rights Commission (EHRC). The EHRC is a non-departmental public body responsible for 
the promotion and enforcement of equality and non-discrimination laws in England, 
Scotland and Wales. The Equality Commission for Northern Ireland is the equivalent body in 
Northern Ireland. 

In March 2010, the UK government set up the Family Justice Review, with the aim of 

accessed 8 March 2013).
 
8 ‘Working together to safeguard children: a guide to inter-agency working to safeguard and promote the welfare 

of children’, available at: https://www.education.gov.uk/publications/eOrderingDownload/00305-2010DOM-EN-
v3.pdf (last accessed 8 March 2013).
 

‘The Framework for the Assessment of Children in Need and their Families’, available at: 
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_4014430.
 
pdf (last accessed 8 March 2013).
 
10 Munro, Eileen, (2011), The Munro review of child protection: final report: a child-centred system. Norwich: The
 
Stationery Office (TSO), available at: 

https://www.education.gov.uk/publications/eOrderingDownload/Cm%208062.pdf (last accessed 8 March 2013).
 
11 For more information see: http://www.education.gov.uk/munroreview/ (last accessed 8 March 2013).
 
9‘Our Children and Young People – Our Plege’, A ten year strategy for children and young people in Northern
 
Ireland 2006-2016, available at: http://www.delni.gov.uk/ten-year-strategy_1_.pdf (last accessed 8 March 2013).
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addressing the increased pressure on the family justice system as well as concerns 
regarding delays and overall effectiveness of the system. In addition, a 12-week 
consultation was carried out, with over 600 responses received from a range of 
stakeholders including individuals, children’s charities, parental rights groups, local 
authorities, government departments, academics, professional bodies and law firms. The 
consultation indicated that there was ‘general agreement (…) that the legal framework is 
robust and that the welfare of children must be the paramount consideration in all decisions 
affecting them’.13 The final report, published in November 2011, contained a number of 
recommendations, and concluded that the child’s interests should be ‘central to the 
operation of the family justice system’.14 The Family Justice Review final report also 
concluded that ‘the current organisational structures are complicated, accountabilities and 
responsibilities are far from clear and arrangements for coordination are too often ad 
hoc’.15 The Government aims to address this issue through the creation of the Family 
Justice Board. The Board was set up ‘to improve the performance of the family justice 
system and to ensure the best possible outcomes for children who come into contact with 
it’.16 

The Children and Families Bill, expected in early 2013, will introduce a number of key 
measures including: 

	 A simpler assessment of education, health and care needs for children with special 
education needs (SEN) and/or disabilities (to replace current SEN statements and 
learning difficulties assessments); 

	 Explicit requirements that case management decisions should only be made after 
impacts on the child, their needs and timetable have been considered; 

	 Strengthening legislation to ensure children have a relationship with both parents 
after separation, where it is safe and in the child's best interests; 

	 Strengthening the Children's Commissioner’s remit – with new overall function to 
‘promote and protect children’s rights’ as set out in the CRC, and granting new 
powers to carry out impact assessments of new policies and legislation on children’s 
rights.17 

In March 2012, the Joint Committee on Human Rights produced a report on the 
implementation of the right of persons with disabilities to independent living, noting that 
‘we regret that the Convention has not been incorporated into UK law and no underpinning 
legislation exists specifically to protect and promote the right to independent living’.18 

Furthermore, the Scottish Human Rights Commission noted that the Convention was ‘not 
part of domestic UK or European law and as such is not 'justiciable' in the domestic or 
European Courts. Given the inequalities and issues in accessing justice that disabled people 
face, we feel it is essential that the UK bring the rights in the UNCRPD into domestic law at 

13 Family Justice Review, 2011, Family Justice Review Final Report.
 
14 Family Justice Review, 2011, Family Justice Review Final Report.
 
15 Family Justice Review, 2011, Family Justice Review Final Report.
 
16 Ministry of Justice website, available at: http://www.justice.gov.uk/about/moj/advisory-groups/family-justice-
board (last accessed 8 March 2013).
 
17 Department for Education website, Children and Families Bill to give families support when they need it most, 
  
available at: http://www.education.gov.uk/inthenews/inthenews/a00208753/childrens-bill-family-support (last 

accessed 8 March 2013).
 
18 Human Rights Joint Committee, Twenty Third Report, February 2012, Implementation of the Right of Disabled
 
People to Independent Living.
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the earliest possible opportunity’.19 

From the above, it can be concluded that the situation of persons (and children) with 
disabilities has been very high on the agenda of the UK government for many years. There 
have been established various policy documents, strategies, proposals and guidelines 
aiming at the improvement of the legal rights of children with disabilities and as well as 
their practical implementation and increase of their participation in public and social life. 

1.2. Review of issues and identification of possible regulatory gaps 

The UK government (and Northern Ireland Assembly) has not incorporated the provisions 
of the CRC or CRPD into domestic law. Therefore, unlike the provisions of the ECHR (which 
is implemented in the UK by the Human Rights Act 1988), the provisions and principles of 
the CRC and CRPD cannot be directly invoked within the UK. It is notable that in Wales, 
steps have been taken to embed the CRC into policy making by way of the Rights of 
Children and Persons (Wales) Measure 2011, which imposes a duty on Welsh Ministers 
to have regard to the CRC when making decisions of a strategic nature in exercising their 
functions. 

One option currently being considered in the UK is to strengthen children’s rights and the 
rights of people with disabilities through a UK Bill of Rights. In 2008, the Joint Committee 
of Human Rights also stated that ‘there is a strong case for a Bill of Rights and Freedoms 
having detailed Rights for children’.20 In 2011, the Ministry of Justice established an 
independent Commission on a Bill of Rights, the aim of which was to investigate and 
consult on the creation of the Bill of Rights in order to incorporate and build on the UK’s 
obligations under the European Convention on Human Rights (ECHR). 

As regards human rights implications, according to a Northern Ireland NGO, the powers of 
the Northern Ireland Commissioner for Children and Young People are restricted due to its 
lack of ‘victim status’ under the Human Rights Act 1998, which prevents the Commissioner 
from acting on behalf of a child. 

As regards discrimination, protection against unlawful discrimination on the grounds of age 
in Northern Ireland is limited to the fields of employment and occupation. In addition, 
whilst section 75 of the Northern Ireland Act 1998 is an important legislative requirement 
that encourages public authorities to consider proactively the impact of their practices on 
people of different ages, this legislation does not grant an individual the right to seek 
redress in a Court in circumstances where they have, without justification, been 
discriminated against by a public authority on the grounds of their age when accessing a 
service, or when subject to the exercise of public functions.21 

19 UK Parliament website, Implementation of the Right of Disabled People to Independent Living - Human Rights 
Joint Committee, available at: 
http://www.publications.parliament.uk/pa/jt201012/jtselect/jtrights/257/25706.htm#a13 (last accessed 8 March 

2013). 
20 House of Lords and House of Commons Joint Committee on Human Rights, 2008, Twenty-Ninth Report of 
Session 2007-2008, A Bill of Rights for the UK?. 
21 Equality Commission for Northern Ireland, Strengthening Protection for all Ages. Ending Age Discrimination in 
the Provision of Goods and Services. Proposals for Reform – Full Report, April 2012, available at: 
http://www.equalityni.org/archive/pdf/StrengtheningProtectionAllAgesFullReport.pdf (last accessed 8 March 
2013). 
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While The Code of Practice on Special Educational Needs recommends that children and 
young people’s opinions are sought and taken into account when decisions concerning their 
education are being made, children with special educational needs do not have a legal right 
to make an appeal to the Special Educational Needs and Disability Tribunal (SENDIST).22 

One of the main concerns raised by the UN Committee on the Rights of the Child in 2008 
was the lack of a comprehensive national strategy for the inclusion of children with 
disabilities into society. The main barriers to the enjoyment of their rights included, in 
particular, access to appropriate health services, leisure and play. Other recommendations 
concerned the need for awareness-raising of the rights and needs of children with 
disabilities to encourage their inclusion and prevent discrimination and institutionalisation. 

22 Children with Disabilities Strategic Alliance, Manifesto (Review and Update 2012), available at: http://www.ci-
ni.org.uk/docs/CDSA%20Manifesto%20No%20Cropld.pdf (last accessed 8 March 2013). 
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2. OVERVIEW OF THE LEGAL FRAMEWORK IN ENGLAND, 
WALES AND NORTHERN IRELAND 

KEY FINDINGS 

 The legal framework is based on the common law system. The UK legal framework 
comprises three jurisdictions, each with its own court system and legal profession. 

 The UK places a general duty on local authorities to safeguard and promote the 
welfare of children in need (including children with disabilities) and to promote the 
upbringing of such children by their families. More specific provisions of the CRC and 
CRPD are found within the wider frameworks of: i) children’s’ rights, and ii) disability 
rights, as well as iii) regulations on health and social care, education and criminal 
justice. 

2.1.	 General overview of the national legal and institutional 
framework 

The United Kingdom of Great Britain and Northern Ireland consists of three jurisdictions: i) 
England and Wales, ii) Northern Ireland, and iii) Scotland. Each jurisdiction has its own 
court system and legal profession. The main sources of legislation in the UK are i) primary 
legislation or acts of Parliament, ii) secondary (or subordinate) legislation in the form 
of statutory instruments, made under the authority of acts of Parliament, and iii) 
the common law as developed through judicial decisions. 

The UK Parliament has approved the devolution of legislative powers to the devolved 
parliaments and assemblies (Scottish Parliament, National Assembly for Wales and the 
Northern Ireland Assembly), under which they can make legislation covering a limited 
range of subjects, which will apply within their own jurisdictions. Legislation is therefore 
enacted by the Parliament of Westminster in London and, in respect of such ‘devolved 
matters’ (in Scotland and Wales) and ‘transferred matters’ (in Northern Ireland), by the 
relevant legislatures of each jurisdiction. Each devolved administration has separate and 
specific legislative competences in relation to such matters, including those relating to 
health, education, and social services (including child protection). This study focuses on 
jurisdictions in: i) England and Wales, and ii) Northern Ireland; any reference to 
the UK means these two jurisdictions. 

The UK is a dualist system, since international treaties ratified by the UK Government do 
not alter the laws of the State unless and until incorporated into UK law by national 
legislation. This is a constitutional requirement: until incorporating legislation is enacted, 
the national courts do not have the power to enforce international law either on behalf of 
the Government or private individuals.23 Therefore, unless incorporated into UK law, 
citizens cannot rely on it and judges cannot apply it. This is opposed to the monist system 
where international law does not need to be translated into national law as the ratification 

23 UK Parliament website, The EU Bill and Parliamentary Sovereignty - European Scrutiny Committee, available at: 
http://www.publications.parliament.uk/pa/cm201011/cmselect/cmeuleg/633/63304.htm (last accessed 8 March 
2013). 
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instrument transposes it into national law and it can be directly applied by a national judge 
and directly invoked by citizens. 

Each jurisdiction in the UK has its own Children’s Commissioner, responsible for 
safeguarding and promoting the rights and welfare of children. 

2.2.	 Children with disabilities specific legal and institutional 
framework 

2.2.1.	 Legal framework 

The UK legal framework places a general duty on local authorities to safeguard and 
promote the welfare of children in need (including children with disabilities) and to promote 
the upbringing of such children by their families. However, the more specific provisions of 
the CRC and CRPD are found within the wider frameworks of: i) children’s rights, and ii) 
disability rights, as well as iii) the sectoral areas of health and social care, education and 
criminal justice. 

Children’s rights are established primarily under the Children Act 1989 (in England and 
Wales), and the Children and Young People (Northern Ireland) Order 2003 (in 
Northern Ireland), along with various pieces of amending and supplementary legislation.24 

The Children Act 1989 established a general duty of local authorities to safeguard and 
promote the welfare of children ‘in need’, and to promote the upbringing of such children 
by their families. Children ‘in need’ include children with disabilities as well those unlikely to 
achieve/maintain a reasonable standard of health or development without provision by a 
local authority. 

Disability rights in England and Wales are primarily set out in the Equality Act 2010, 
most of which came into force on 1 October 2010. The Act provides for protection for 
people with disabilities against discrimination in a number of areas including employment, 
education, and in the supply of goods, facilities and services. The 2010 Act also established 
the Public Sector Equality Duty, requiring public bodies to have due regard to 
eliminating discrimination, harassment and victimisation, advancing equality of opportunity 
and good relations between people from different groups. Furthermore, the Equality Act 
2010 (Specific Duties) Regulations 2011 set out specific duties imposed on listed public 
bodies to enable those bodies to carry out the Public Sector Equality Duty more effectively. 

The England and Wales legislation obliges businesses to make ‘reasonable adjustments’ 
for people in order to enable them to use their services/facilities and makes it unlawful for 
the body responsible for a school to discriminate against pupils with disabilities. It also 
provides protection against direct or indirect discrimination, harassment and victimisation 
by those exercising public functions, as well as those providing public goods, facilities or 
services, housing providers, employers, education providers (e.g. schools, further and 
higher education colleges and universities), associations and public transport providers.25 

The 2010 Act identifies age, disability and sex (amongst others) as ‘protected 
characteristics’ to which such discrimination applies. However, the Act only protects young 
people from age discrimination in employment. It does not protect persons under the age 

24 Including the Children’s Act 2004, the Childcare Act 2006, and the Children and Young Persons Act 2008. 
25 UK Initial  Report on the Convention on the  Rights of Persons with Disabilities, available at:  
http://odi.dwp.gov.uk/docs/disabled-people-and-legislation/uk-initial-report.pdf (last accessed 8 March 2013). 
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of 18 from unlawful age discrimination when using services. 

Northern Ireland makes provision for discrimination primarily by way of the Northern 
Ireland Act 1998, the Disability Discrimination Act 1995 (the DDA), the Disability 
Discrimination Act 1995 (Amendment) Regulations (Northern Ireland) 2004, the Disability 
Discrimination (Northern Ireland) Order 2006, the Education (Northern Ireland) Order 
1996, the Special Educational Needs and Disability (Northern Ireland) Order 2005, and the 
Equality (Disability etc.) (Northern Ireland) Order 2000 and the Sex Discrimination 
(Northern Ireland) Order 1976. 

Northern Ireland legislation includes anti-discriminatory provisions for employers, providers 
of goods, facilities and services, public authorities and educational establishments, on the 
grounds of disability, age and sex. Businesses are obliged to make ‘reasonable 
adjustments’ for staff with disabilities. Public authorities must have due regard when 
carrying out their functions to the need to promote positive attitudes and equality of 
opportunity between people with and without disabilities as well as encouraging 
participation by persons with disabilities in public life. Children with special educational 
needs have the right to attend mainstream schools and it is unlawful for a body responsible 
for a school to discriminate against a pupil with disability.26 

2.2.2. Institutions and authorities 

There are a number of government departments and authorities within each devolved 
administration responsible for issues relating to children with disabilities, including the 
following: 

The Office for Disability Issues is the UK’s strategic body responsible for coordinating 
disability policy across government. The ODI uses and encourages all UK government 
departments to use the social model of disability, which is based on the view that disability 
is created by barriers in society. These barriers generally fall into three categories: the 
environment (including inaccessible buildings and services), people’s attitudes 
(stereotyping, discrimination and prejudice) and organisations (inflexible policies, practices 
and procedures).27 

The Department for Education is the government department responsible for education 
and children’s services in England, including child protection and children with special 
educational needs. The Department for Education and Skills (Wales) is responsible for 
education, training and children's services in Wales, while the Department of Education 
Northern Ireland and the Department of Health, Social Services and Public Safety Northern 
Ireland carry out similar functions in Northern Ireland.  

Local authorities are the statutory agencies responsible for the implementation of 
initiatives and legislation relating to children, education and health services and families 
within each jurisdiction. Their duties include assessing the needs of children in need, and 
the promotion of the welfare of children with disabilities and children with SEN. Once the 
needs have been assessed, they have a duty to provide services to meet the assessed 
needs if certain conditions are met. 

26 According to the Special Educational Needs and Disability (Northern Ireland) Order 2005. 
27 ODI website : http://odi.dwp.gov.uk/about-the-odi/the-social-model.php (last accessed 8 March 2013). 

16
 

http://odi.dwp.gov.uk/about-the-odi/the-social-model.php
http:procedures).27
http:disability.26


  
 

____________________________________________________________________________________________ 
 

 

 

   
 

 
 

 

  
 

  
  

 

  
 

 
 
 

  

 
  

 

 
  

 

 
 

 
 

 
   

  
 

 
 

                                                 
 

 
   

 
 

 
 

Country Report on England, Wales and Northern Ireland for the Study on Member States' policies for  
children with disabilities 

Each jurisdiction in the UK also has its own Children’s Commissioner, responsible for 
safeguarding and promoting the rights and welfare of children. These Commissioners are 
known as: the Children’s Commissioner (England), the Children’s Commissioner (Wales) 
and the Commissioner for Children and Young People for Northern Ireland. Each 
Commissioner must have regard to the CRC when considering what constitutes the 
interests of children. 

Courts 
Childcare proceedings in England and Wales are usually held in the Family Proceedings 
Court, a section of the Magistrate’s Court, which is also responsible for awarding 
emergency protection orders. More complex cases may be transferred to the County Court 
or High Court. Criminal cases involving young people are heard in the Youth Court, a 
section of the Magistrate’s Court dealing with almost all cases involving young people under 
the age of 18. Northern Ireland has a similar system for proceedings involving childcare 
and young people. 

2.2.3. Definitions 

According to England and Wales legislation, a person has a disability if he/she has a 
physical or mental impairment, and the impairment has a substantial and long-term 
adverse effect on that person’s ability to carry out normal day-to-day activities.28 

‘Substantial’ means ‘more than minor or trivial’, while ‘long-term’ means 12 months or 
more. 

In Northern Ireland, a person with disabilities is defined as anyone who has a physical 
or mental impairment that has a substantial and long-term adverse effect on the ability to 
carry out normal day-to-day activities.29 According to the official guidance, substantial 
means that the effect on the disability is neither minor nor trivial - it does not have to be a 
severe effect. Long-term means that the effect of the impairment has lasted or is likely to 
last for at least 12 months and the effect must be a detrimental one - a person with a life 
expectancy of less than twelve months is covered if the effect is likely to last for the whole 
of that time. Normal day-to-day activities include eating, washing, walking and going 
shopping.30 

The above definitions do not comply with the definition under the CRPD as they are based 
on the level of impairment/disability and not on the various societal barriers, which may 
hinder persons with disabilities from participating on an equal basis with others.  

It is notable that there is no single definition of  ‘child’ in UK law. However, the relevant 
pieces of legislation31 and the main guidance documents define child as anyone who has 
not reached their 18th birthday.32 

28 Section 6 of the Equality Act 2010.
 
29 Section 1 of the Disability Discrimination Act 1995.
 
30Nidirect government services website, Definition of disability, available at: http://www.nidirect.gov.uk/definition-
of-disability (last accessed 8 March 2013).
 
31 Children’s Acts of 1989 and 2004; the Children (Northern Ireland) Order 1995.
 
32 Guidance documents include “Working together to Safeguard Children” (England and Wales), and “Standards for 

Child Protection Services” (Northern Ireland).
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3. LEGAL FRAMEWORK AND IMPLEMENTATION 
ASSESSMENT 

KEY FINDINGS 

 The UK has not specifically implemented the provisions of the Conventions in the 
national legislation. Instead, the legal framework is composed of a complex array of 
national and local, sectoral and cross-sectoral laws. As well as legislation relating to 
children and persons with disabilities, relevant provisions are also found in sectoral 
legislation including education, health and social care and criminal justice, among 
others. However, while this results in a ‘patchwork’ effect, overall, the legislation 
does provide protection for children with disabilities. 

 The main criticisms of the current system include: i) the lack of specific provisions 
implementing the UN Conventions, (which means that that the provisions cannot be 
directly invoked in the UK); ii) the UK’s Article 24 of the CRPD reservation and 
interpretative declaration which are deemed incompatible with the concept of the 
progressive realisation of inclusive education envisaged by the Convention. 

 A lack of coordination across the three jurisdictions has been noted by various 
stakeholders, including the Children's Commissioners. A more consistent 
comprehensive national strategy is needed in relation to children with disabilities. 

 In the expert’s opinion, while the UK legislation does not directly implement the 
principles of the Conventions, most of the CRPD and CRC standards are indirectly 
implemented by way of the UK’s sectoral and cross-sectoral legislation. In addition, 
the UK does make a number of general references to the CRC, e.g. by requiring the 
Children’s Commissioners in each jurisdiction to have regard to the Convention 
when considering what constitutes the interests of children. However, there are a 
number of gaps, e.g. Article 24 of the CRPD (as noted above), where the UK has 
maintained a reservation. 

3.1. Implementation of the provisions of the CRPD and CRC 

The CRPD was ratified by the UK in 2009. In 2011, the UK submitted its first report on the 
implementation of the Convention. In the report, the UK government noted that ‘the 
Convention is not legally binding in domestic law in the UK but is given effect through the 
comprehensive range of existing and developing legislation, policies and programmes that 
are collectively delivering the Government’s vision of equality’.33 

The CRC was ratified by the UK in 1990.34 As regards general reference to the CRC, the 
Children’s Trust Board is required to ‘have regard to the importance of acting, so far as 
possible, in a way which is compatible with the United Nations Convention on the Rights of 

33 UK Initial Report on the UN Convention on the Rights of Persons with disabilities. 
34 The UK first reported to the Committee in 1994, receiving concluding observations in 1995. The UK’s second 
report was submitted in 1999. The Committee requested more information and the UK submitted an updated 
second report in 2002. In the same year, the Committee issued its second Concluding observations. In 2007, the 
UK submitted its third and fourth periodic reports to the UN committee. The Committee responded with its 
concluding remarks in 2008. 
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the Child’ (regulation 5).35 Notably, the Rights of Children and Young Persons (Wales) 
Measure 2011 imposes a duty on Welsh Ministers to have regard to the CRC when making 
decisions of a strategic nature in exercising their functions. This was the first general 
measure of implementation in the UK intended to give legislative effect to the CRC. 

In the case of the CRC, the Joint Committee on Human Rights (JCHR) concluded that ‘the 
UK meets its obligations under the CRC through a combination of legislation, policy 
initiatives and guidance’.36 However, as regards the CRPD, the JCHR has noted a number of 
shortcomings in the UK’s implementation. One particular concern was that ‘inadequate 
attention has been paid to the impact of relevant policy on the implementation of the 
CRPD, in contravention of Article 4(1) and 4(3)’.37 They recommended that the Government 
makes a ‘clear and unequivocal commitment to Parliament, equivalent to that which it has 
already given in relation to the UN Convention on the Rights of the Child, that they will give 
due consideration to the articles in the UN Convention when making new policy and 
legislation, and in doing so will always consider relevant recommendations of the UN treaty 
monitoring bodies’.38 

It should be noted that due to the jurisdictional nature of UK law, not all laws cover all 
parts of the UK and separate legislation exists for: i) England and Wales, and ii) Northern 
Ireland, and iii) Scotland. 

3.1.1. Best interests of the child (Art. 3 CRC; Art. 7 CRPD) 

Legislation in England and Wales does not expressly incorporate the best interests 
principle. However, a number of general provisions do provide for the welfare of children. 
For example, the Children and Young Persons Act 2008, places a general duty on the 
Secretary of State to promote the well-being of children in England.39 Also local 
authorities in England and Wales have an obligation to improve the well-being of children in 
areas of their competences.40 

When a court determines any question with respect to the upbringing of a child, the child’s 
welfare should be the court’s paramount consideration.41 It is notable that the Children Act 
does not define ‘welfare’. However, when the court is considering whether to make, vary or 
discharge a contact or residence order, and this is opposed by any party to the 
proceedings, the court must have regard to a number of factors42, including the 
ascertainable wishes and feelings of the child (considered in the light of his age and 
understanding), his needs and how these are to be met, any relevant personal background, 
any harm suffered or risk of harm, and the likely effect of a change in circumstances.43 

35 Regulation 5 of the Children’s Trust Board (Children and Young Peoples Plan) (England) Regulations 2010. 
36 Joint Committee on Human Rights, Twenty-fifth report of session 2008-09, available at: 
http://www.publications.parliament.uk/pa/jt200809/jtselect/jtrights/157/15705.htm#n36 (last accessed 8 March 

2013). 
37 Ibid. 
38 Joint Committee on Human Rights, Twenty-fifth report of session 2008-09, available at: 
http://www.publications.parliament.uk/pa/jt200809/jtselect/jtrights/157/15705.htm#n36 (last accessed 8 March 

2013). 
39 Section 7(1) of the Children and Young Persons Act 2008. 
40 Section 1(1) of the Childcare Act 2006. 
41 Section 1(1) of the Children Act 1989. 
42 Set out in section 1(3) of the Children Act 1989. 
43 Section 1 of the Children Act 1989. 
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The paramountcy principle has been applied in number of cases, in particular concerning 
the decision to continue medical treatment for children who are seriously ill. In the 
judgment of Wyatt v Portsmouth Hospital NHS Trust [2005], the Court of Appeal stated 
that ‘the welfare of the child is paramount, and the judge must look at the question of the 
child’s welfare from the assumed point of view of the patient…The term ‘best interests’ 
encompasses medical, emotional and all other welfare issues…The court must conduct a 
balancing exercise in which all the relevant factors are weighed…and a helpful way of 
undertaking this exercise is to draw up a balance sheet (…)’.44 

Local authorities in England and Wales have a duty to ascertain children's wishes and 
feelings and give due consideration to them before determining what (if any) services to be 
provided.45 Furthermore, local authorities looking after any child are obliged to safeguard 
and promote welfare of children. This includes a duty to promote the child’s educational 
achievement.46 

The 1989 Act also provides that specific interests of the child are taken into account in 
certain circumstances, e.g. s.41 (Representation of child, including where it is in a child’s 
best interest to be represented by a solicitor),47 s.46 (Removal and accommodation of 
children by police in cases of emergency), s.47 (Local authority’s duty to investigate) and 
s.62 (Duties of local authorities). 

As regards criminal law, a number of provisions require the welfare of the child to be 
taken into account, e.g. s.44 of the Children and Young Person’s Act 1933 requires every 
court dealing with a child or young person to have regard to their welfare.48 Crown 
Prosecutors must consider the interests of a youth (amongst other public interest factors), 
when deciding whether to prosecute, and that prosecutors are required to ‘have regard to 
the obligations arising under the United Nations 1989 Convention on the Rights of the 
Child’.49 

In Northern Ireland, the Children (Northern Ireland) Order 1995 provides for the 
paramountcy of the welfare of the child, where a court is determining a question with 
regard to their upbringing or administration of their property/income arising from property. 
As regards judicial matters, all persons exercising functions in relation to the youth justice 
system are required to have regard to the welfare of children affected by the exercise of 
their functions with a view to furthering their personal, social and educational 
development.50 

In Northern Ireland, within the Courts system, Guardians Ad Litem have a duty in 
specified public law proceedings51 and in adoption proceedings52 to safeguard the best 
interests of the child and represent the child’s needs, wishes and feelings to the court. As in 
the rest of the UK, Guardians Ad Litem must have regard to the child’s welfare. 

Each jurisdiction’s Commissioner is responsible for safeguarding and promoting the rights 
and welfare of children and must have regard to the CRC when considering what 

44 Wyatt v Portsmouth Hospital NHS Trust [2005] EWCA Civ 1181.
 
45 Section 17(4A) of the Children Act 1989.
 
46 Section 22(3A) of the Children Act 1989.
 
47 Section 41 of the Children Act 1989.
 
48 Section 44 Children and Young Persons Act 1933.
 
49 The Crown Prosecution Service, January 2013, The Code for Crown Prosecutors.
 
50 Section 53 of the Justice (Northern Ireland) Act 2002.
 
51 Under the Children (Northern Ireland) Order 1995.
 
52 Under the Adoption (Northern Ireland) Order 1987.
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constitutes the interests of children. 

3.1.2. Non-discrimination (Art. 2 CRC; Arts. 3 and 5 CRPD) 

The legislation in England and Wales makes provision for non-discrimination on various 
grounds (including gender and disability).53 The Equality Act 2010 identifies age, disability 
and sex (amongst others) as protected characteristics to which such discrimination applies.  

Northern Ireland makes provision for discrimination by various acts, in primarily by way 
of the Northern Ireland Act and the Disability Discrimination Act 1995 (the DDA).54 

As regards accessibility, the UK provides for numerous safeguards for persons with 
disabilities. For example, public transport vehicles (including taxis, buses and railways) 
must be accessible to persons with disabilities.55 In addition, local authorities and 
responsible bodies are also required to prepare accessibility strategies and accessibility 
plans in order to, inter alia, increase the extent to which pupils with disabilities can 
participate in schools’ curriculums and improve the physical environment of schools to 
enable students with disabilities to take advantage of education, benefits, facilities or 
services provided or offered by schools.56 

These requirements are in addition to the duty on public service providers to make 
reasonable adjustments57 to enable persons with disabilities to access their services.58 

Furthermore, the Equality Act 2010 Code of Practice states that ‘The duty to make 
reasonable adjustments requires service providers to take positive steps to ensure that 
disabled people can access services. This goes beyond simply avoiding discrimination. It 
requires service providers to anticipate the needs of potential disabled customers for 
reasonable adjustments’.59 

However, in practice the concepts of ‘reasonable adjustment’ and ‘justifiable discrimination’ 
contained within the UK legislation may encourage institutions and relevant service 
providers to find ways of retaining discriminatory practices. 60 

53 Primarily by way of the Equality Act 2006 and the Equality Act 2010, the Special Educational Needs and
 
Disability Act 2001 and the Disability Discrimination Act 2005.
 
54 The other relevant acts in Northern Ireland are: the Disability Discrimination Act 1995 (Amendment) 

Regulations (Northern Ireland) 2004, the Disability Discrimination (Northern Ireland) Order 2006, the Education 

(Northern Ireland) Order 1996, the Special Educational Needs and Disability (Northern Ireland) Order 2005, and 

the Equality (Disability etc) (Northern Ireland) Order 2000 and the Sex Discrimination (Northern Ireland) Order
 
1976.
 
55 Part 12 and Schedule 20 of the Equality Act 2010.
 
56 Schedule 10 of the Equality Act 2010.
 
57 The UK legislation uses the term ‘reasonable adjustments’, not ‘reasonable accommodation’. The right to non-
discrimination requires reasonable accommodation in the sense that ‘necessary and appropriate modification and
 
adjustments not imposing a disproportionate or undue burden, [must be made] where needed in a particular case,
 
to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights
 
and fundamental freedoms’ (Article 2 CRPD). As a result, the application of the right to non-discrimination ‘does 

not mean identical treatment’, it may require ‘taking special measures in order to diminish or eliminate conditions
 
that cause discrimination’.
 
58 Section 20 of the Equality Act 2010.
 
59 Equality Act 2010 Code of Practice, available at: 

http://www.equalityhumanrights.com/uploaded files/EqualityAct/servicescode.pdf (last accessed 8 March 2013).
 
60 Byrne, B., (2006), From Ability To (Dis)Ability: A Bourdieudian Analysis And Case Study Of The Experiences Of
 
Young Adults In Utilising Post-16 Educational Provision In Northern Ireland, Unpublished Thesis for the Degree of
 
Doctor of Philosophy.
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3.1.3. Evolving capacities of the child61 (Art. 5 CRC and Art. 3 CRPD) 

The principle of evolving capacities of the child is not explicitly recognised under UK law. 

England and Wales and Northern Ireland legislation requires the court, when issuing an 
order with respect to family proceedings, to have regard to, inter alia, ‘(a) the ascertainable 
wishes and feelings of the child concerned (considered in the light of his age and 
understanding); (b) his physical, emotional and educational needs; (c) the likely effect on 
him of any change in his circumstances; (d) his age, sex, background and any 
characteristics of his which the court considers relevant’.62 

Also in criminal cases the court is required to take into account such factors as the 
defendant’s age, maturity and development when making arrangements to participate in 
judicial proceedings.63 

The Education Act 2002 provides for the duty of local education authority or the 
governing body of a maintained school to have regard to any guidance given by the 
Secretary of State (in relation to England) or National Assembly (in relation to Wales) 
‘about consultation with pupils in connection with the taking of decisions affecting them’.64 

Furthermore, any such guidance must provide for a pupil’s views to be considered in the 
light of their age and understanding. 

3.1.4. The right to be heard/to participate (Art. 12 CRC; Arts. 7 and 30 CRPD) 

The Human Rights Act 1998 makes a general provision for freedom of expression. England 
and Wales legislation65 makes also provision for child participation. 

The school governing bodies have a duty to invite and consider children and young people's 
views about certain matters to be prescribed in regulations.66 Any guidance by the 
Secretary of State or National Assembly for Wales must provide for pupils’ views to be 
considered where decisions are taken which affect them and their views must be 
considered in the light of their age and understanding.67 

The Equality Act 2006 requires the Commission for Equality and Human Rights to establish 
a ‘Disability Committee’ and requires consultation with such Committee, as well as a five-
year review of its activities, involving consultation with persons with disabilities ‘likely to 
have an interest’. 

61 The concept of evolving capacities of the child establishes that as children acquire enhanced competencies and 
experience, there is a reduced need for direction and a greater capacity for children to take responsibility for 
decisions affecting their lives. In light of the CRC, the concept of evolving capacities of the child entails that 
parents (or persons legally responsible) should have the right to provide, in a manner consistent with the evolving 
capacities of the child, appropriate guidance in the exercise by the child of his/her rights. See the report ‘Study on 
Member States' Policies for Children with Disabilities’ for more details on this concept. 
62 Section 1, Children Act 1989 and Article 3, the Children (Northern Ireland) Order 1995. 
63 Consolidated Criminal Practice Direction, 2011, available at: http://www.justice.gov.uk/courts/procedure-
rules/criminal/docs/CCPD-complete-text-Oct-2011.pdf (last accessed 8 March 2013); Practice Direction 2/11, Trial 
of Children and young Persons in the Crown Court, available at: http://www.courtsni.gov.uk/en. 
64 Section 176 of the Education Act 2002. 
65 The Education and Inspections Act 2006 and the Education Act 2002 (as amended by the Education and Skills 
Act 2008). 
66 Section 29B of the Education Act 2002 (as amended by the Education and Skills Act 2008). 
67 Section 176 of the Education Act 2002 (as amended by the Education and Skills Act 2008). 
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children with disabilities 

The Children Act 1989 makes a number of provisions requiring local authorities to ascertain 
the wishes and feelings of the child, e.g. before providing accommodation, (s.20), and 
before making any decision with respect to a child whom it is looking after (s.22). 

The important laws relating to the right to be heard when a child is in contact with the 
police and criminal courts are, among others, the Children and Young Persons Act 1933 (as 
amended by Police and Criminal Evidence Act 1984) and the Children Act 2004. 

While education legislation in Northern Ireland contains no specific requirement for 
children’s participation, public authorities are required to promote equality of opportunity 
and public consultations must be conducted with reference to a number of variables, 
including age.68 Furthermore, the Children (Northern Ireland) Order 1995 contains 
obligations on local authorities to ascertain the wishes and feelings of the child, e.g. before 
providing accommodation (Article 21), and before making any decision with respect to a 
child whom it is looking after (Article 28). 

Guardian Ad Litem has a duty to represent the child’s needs, wishes and feelings to the 
court in specified public law proceedings69  and in adoption proceedings.70 

Although the legal framework ensures the right of children to be heard and to participate in 
public and social life, in practice there is still a need for more national action to be 
developed to allow children to have a voice in proceedings concerning them and put their 
views forward. According to the Children’s Society, ‘there is limited involvement of disabled 
children and young people in decision-making arenas. No national data is collected on the 
numbers of disabled children making complaints (and thus entitled to advocacy), being 
referred to advocacy services and receiving such support’.71 One stakeholder indicated that 
there was variation across the UK in the provision of services for children with disabilities 
(‘the postcode lottery’). In addition, evidence suggested that children are not receiving 
adequate or clear information from adults that could help them to participate in such 
processes.72 

3.1.5. Freedom from violence (Art. 19 CRC; Art. 16 CRPD) 

In England and Wales, legislation regulates offences in relation to cruelty to children. For 
example, the Children and Young Persons Act 1933 contains a list of offences against 
children (‘Schedule 1 offences’). The legislation also prevents from using justification for 
specific offences on the grounds of ‘reasonable punishment’. 

Local authorities have a duty ‘to investigate (…) if they have reasonable cause to suspect 
that a child who lives, or is found, in their area is suffering, or is likely to suffer, significant 
harm’.73 The ‘harm’ is defined as ill-treatment (including sexual abuse and non-physical 
forms of ill-treatment) or the impairment of health (physical or mental) or development 
(physical, intellectual, emotional, social or behavioural).The battery of a child in relation to 

68 Section 75 of the Northern Ireland 1998.
 
69 Children (Northern Ireland) Order 1999.
 
70 Adoption (Northern Ireland) Order 1987.
 
71 The Children’s Society, 2011, Someone on our side: Advocacy for disabled children and young people.
 
72 UK Children’s Commissioners, (2011), The Story so far – UK Children’s. Commissioners’ Midterm Report to the 

UK State Party on the UN Convention on the Rights of the Child 2011. See also Family Justice Review Final Report
 
(2011).
 
73 Section 47 of the Children Act 1989.
 

23
 

http:harm�.73
http:processes.72
http:support�.71
http:proceedings.70


____________________________________________________________________________________________  

 

  
 

 
 
 

 
 
 
 
 
 

 
 

 
   

 
  

 
  
 

 
 

 
 

 

 
 

 

 

 
  

 
 

                                                 
 

 
  

 
  

  
    

  
  

 

Policy Department C: Citizens' Rights and Constitutional Affairs 

specific offences cannot be justified in any civil proceedings on the ground that it 
constituted ‘reasonable punishment’.74 

As regards education in England and Wales, the use of corporal punishment in schools is 
prohibited.75 Furthermore, the law76 sets out the conditions for lawful disciplinary penalties, 
one of which is ‘reasonableness’. ‘Reasonableness’ is determined with reference to 
proportionality and any special circumstances including disability. 

Legislation in England and Wales also provides for sexual offences against children by 
way of the Sexual Offences Act 2003. Furthermore, the Criminal Justice Act 2003 provides 
for increased sentences for aggravated crimes related to disability. Where the court is 
considering the seriousness of an offence in circumstances where the offender 
demonstrated hostility based on the victim’s disability, or the offence is motivated by the 
person’s disability, the court must treat that as an aggravating factor. ‘Disability’ means 
any physical or mental impairment.77 

In Northern Ireland, offences in relation to cruelty to children are primarily provided by 
Section 20 of the Children and Young Persons Act (NI) 1968, including assault, ill-
treatment, neglect and abandonment. The battery of a child in relation to specific offences 
cannot be justified on the ground that it constitutes reasonable punishment.78 

Legislation in Northern Ireland provides for sexual offences against children.79 

Furthermore, the Criminal Justice (No. 2) (Northern Ireland) Order 2004 provides for 
increased sentences for crimes aggravated in relation to disability. Where the court is 
considering the seriousness of an offence in circumstances where the offender 
demonstrated hostility based on the victim’s disability, or the offence is motivated by the 
person’s disability, the court must treat that as an aggravating factor. ‘Disability’ means 
any physical or mental impairment.80 

As regards education, the Board of Governors is required to safeguard and promote the 
welfare of pupils.81 The use of corporal punishment is also prohibited.82 

Other relevant legislation in the UK includes: the Protection from Harassment Act 1997, the 
Sex Offenders Act 1997, the Family Law Act 1996 and the Family Homes and Domestic 
Violence (Northern Ireland) Order 1998. 

3.1.6. Right to family life (Art. 9 CRC; Art. 23(3) CRPD) 

Legislation in England and Wales contains various provisions relating to the child’s right 
to family life. The Children Act 1989 imposes a general duty of local authorities to promote 
the upbringing of children by their families.83 ‘Family’ includes any person who has parental 
responsibility for the child and any other person with whom he or she has been living. 

74 Section 58 of the Children Act 2004.
 
75 Section 548 of the Education Act 1986.
 
76 Section 91 of the Education and Inspections Act 2006.
 
77 Section 146 of the Criminal Justice Act 2003.
 
78 Article 2 of the Law Reform (Miscellaneous Provisions) (Northern Ireland) Order (2006).
 
79 By way of the Sexual Offences (Northern Ireland) Order 2008.
 
80 Article 2 of the Criminal Justice (No. 2) (Northern Ireland) Order 2004.
 
81 Section 17 of the Education and Libraries (Northern Ireland) Order 2003.
 
82 Section 36 of the Education and Libraries (Northern Ireland) Order 2003.
 
83 Section 17 of the Children Act 1989.
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‘Parental Responsibility’ means all the rights, duties, powers, responsibilities and authority 
which by law a parent of a child has in relation to the child and his property.84 

For privately fostered children in England and Wales, several measures85 strengthen the 
existing private fostering notification scheme under the Children Act 1989, and provide 
additional safeguards for privately fostered children. Local authorities must, inter alia, 
ensure they have in place a strategy which actively promotes awareness amongst their 
communities of the requirement to notify private fostering arrangements to the local 
authority.86 

The Children Act 1989 provides that a child may be separated from the parent(s) and kept 
away from home under certain circumstances prescribed by the law (in accordance with 
directions specified in a court order, if it is necessary for the purpose of the assessment and 
for such period as may be specified in the order). The Act provides that the child should be 
provided with accommodation by the competent authorities, if parents themselves did not 
provide the child with suitable accommodation and care. When the child is separated from 
home, the court provides for direction it thinks fit with regard to the contact that the child 
must be allowed to have with other persons. The Children (Northern Ireland) Order 1995 
makes similar provision. 

Northern Ireland legislation also imposes a general duty on local authorities to promote 
the upbringing of children by their families.87 It requires the local authority to promote 
contact between the child and those persons with parental responsibility.88 The same 
definition of ‘parental responsibility’, using the same wording as in England and Wales, is 
provided in Northern Ireland legislation. 

3.1.7. Right to assistance (Art. 23 CRC; Arts. 23(5), 26 and 28 CRPD) 

In England, Wales and Northern Ireland, every authority, in the area of its competences, is 
required to safeguard and promote the welfare of children who are in need, and to promote 
the upbringing of children in need by their families, by providing a range and level of 
personal social services appropriate to those children’s needs.89 

England and Wales legislation provides for access to assistance by way of the Equality 
Act 2006 and the Equality Act 2010, the Special Educational Needs and Disability Act 2001 
and the Disability Discrimination Act 2005. 

Local authorities have a duty to carry out an assessment of need for community care 
services with people who appear to them to need such services.90 Subsequently, having 
regard to that assessment, local authorities decide whether these needs call for the 
provision of services to persons is need. If, during that assessment the person is identified 
as ‘having disability’, that person has additional rights.91 This requires local authorities to 

84 Section 3 of the Children Act 1989.
 
85 Measures contained in the Children Act 2004, the Children (Private Arrangements for Fostering) Regulations 

2005, and the Children (Private Arrangements for Fostering) (Wales) Regulations 2006.
 
86 The 2004 Act and the Private Fostering Regulations.
 
87 Section 18 of the Children (Northern Ireland) Order 1995 as amended by the Family Law Act (NI) 2001.
 
88 Article 29 of the Children (Northern Ireland) Order 1995 as amended by the Family Law Act (NI) 2001.
 
89 The Children Act 1989 and the Children (Northern Ireland) Order 1995.
 
90 Section 47(1) of the NHS and Community Care Act 1990.
 
91 As set out in section 47(2) of the NHS and Community Care Act 1990.
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make a decision as to the services required under section 4 of the Disabled Persons 
(Services and Consultation and Representation) Act 1986. This section imposes a duty on 
local authorities to decide whether the needs of a person with disability call for the 
provision by the local authority of any services in accordance with section 2(1) of the 
Chronically Sick and Disabled Persons Act 1970. 

In Northern Ireland, local authorities have a duty to make a care assessment of people 
defined as ‘chronically ill or disabled’.92 

Several forms of financial assistance are available to persons with disabilities in the UK. 
The Disability Living Allowance (DLA) is a benefit for persons under 65 and is the only non-
means tested benefit available to families with children with disabilities to assist them in 
meeting the additional costs of raising a child. DLA is available to persons who have 
personal care needs or difficulty with mobility because of either a physical or mental 
disability. The care component is paid at three rates depending on how often and how 
much a person requires care services. The mobility component is paid at two rates, 
depending on how much difficulty a person has with mobility. In 2010 the UK government 
announced that it would reform disability allowances and introduce an ‘objective medical 
assessment’ for all claimants. The government published the Disability Living Allowance 
reform. The reforms will result in the introduction of the Personal Independence Payment 
(PIP) from April 2013, which will replace the DLA. Similar to the DLA, PIP payments will be 
made up of a daily living component and a mobility component and the amount paid will 
depend on how a person is affected by his/her health condition or disability. However, the 
Daily Living component will have only two rates rather than the three rates of the DLA care 
component.93 The Attendance Allowance (AA) is for persons with disabilities, who have care 
needs and are 65 or over. There are also benefits available for persons who cannot work 
due to sickness or disability, including Statutory Sick Pay (SSP) and Employment and 
Support Allowance (ESA). 

The Care Quality Commission (CQC) is the independent regulator of all health and social 
care, including persons with disabilities. The CQC regulates hospital treatment, mental 
health services and care in residential homes, in the community and in people’s own 
homes. The CQC has powers to carry out reviews to check whether service providers are 
complying with essential standards at any time and may undertake responsive reviews 
where there are concerns about a service. It has a variety of enforcement powers. For 
instance, it can close a service down when people’s rights or safety are at risk. The CQC 
seeks the views of service users, including persons with disabilities and involves them in its 
work. 

In Northern Ireland, the Regulation and Quality Improvement Authority is responsible for 
registering, inspecting and encouraging improvement in a range of health and social care 
services delivered by statutory and independent providers. In Wales, Healthcare 
Inspectorate Wales (HIW) regulates and inspects NHS and independent healthcare services 
against a range of standards, policies, guidance and regulations. 

92 The Disabled Persons (Northern Ireland) Act 1989 and the Chronically Sick and Disabled Persons (Northern 

Ireland) Act 1978.
 
93 Department for Work and Pensions website, Personal Independence Payment, available at: 

http://www.dwp.gov.uk/policy/disability/personal-independence-payment/#wcm (last accessed 8 March 2013).
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3.1.8. The right to inclusive education (Art. 28 CRC; Art. 24 CRPD) 

In England and Wales, the Equality Act 2010 provides protection against direct or indirect 
discrimination, harassment and victimisation by education providers (schools, further and 
higher education colleges and universities). For example, responsible bodies for schools 
must not discriminate against a person in the arrangements it makes for the terms on 
which it offers to admit them as a student. Furthermore, schools have a duty to educate 
children with special educational needs in mainstream schools.94 

Also in Northern Ireland children with special educational needs have the right to attend 
mainstream schools and it is unlawful for a body responsible for a school to discriminate 
against a pupil with disability.95 In addition, responsible bodies for schools are required to 
take such steps to ensure that persons with disabilities are not substantially 
disadvantaged.96 

The Codes of Practice on Special Educational Needs for England, Wales and Northern 
Ireland recommend that children and young people’s views are sought and taken into 
account when decisions regarding their education are being made.97 

Parents of children with disabilities can state which school in the ‘maintained sector’ 
(funded by the central government) they would prefer their child to attend. Local 
authorities must meet the parents’ preference unless i) the school is unsuitable for the 
child’s age, ability, aptitude or SEN; ii) the placement would affect the efficient education of 
other children; or iii) the placement would affect the efficient use of resources. Parents may 
make representations for a placement outside the maintained sector. However, if there is a 
suitable state school, there is no legal duty on the local authority to spend public money on 
a place at a non-maintained or independent school.98 

It should be noted that the UK government has maintained two restrictions relating to 
Article 24 of the CRPD. The first is an Interpretive Declaration which states that ‘The United 
Kingdom Government is committed to continuing to develop an inclusive system where 
parents of disabled children have increasing access to mainstream schools and staff, which 
have the capacity to meet the needs of disabled children. The General Education System in 
the United Kingdom includes mainstream and special schools, which the UK Government 
understands is allowed under the Convention’.99 

The second restriction is a reservation which states ‘The United Kingdom reserves the right 
for disabled children to be educated outside their local community where more appropriate 
education provision is available elsewhere. Nevertheless, parents of disabled children have 
the same opportunity as other parents to state a preference for the school at which they 
wish their child to be educated’. The UK government has maintained this restriction 
believing that there may be circumstances in which a child’s with disability educational 
needs may be best met through specialist provision outside their local community.100 

94 Section 316 and 316A of the Education Act.
 
95 Special Educational Needs and Disability (Northern Ireland) Order 2005.
 
96 Section 10 of the the Special Educational Needs and Disability (Northern Ireland) Order 2005.
 
97 Special Educational Needs, Code of Practice, England and Wales, available at: 

https://www.education.gov.uk/publications/eOrderingDownload/DfES%200581%20200MIG2228.pdf (last 

accessed 8 March 2013), p.7.
 
98 The Green Paper on Special Educational Needs and disability, Standard Note SN/SP/5917.
 
99 WIPO website, available at: http://www.wipo.int/wipolex/en/other treaties/remarks.jsp?cnty id=3934C.
 
100 UK Initial Report On the UN Convention on the Rights of Persons with Disabilities, p. 115, available at: 


27
 

http://www.wipo.int/wipolex/en/other
https://www.education.gov.uk/publications/eOrderingDownload/DfES%200581%20200MIG2228.pdf
http:Convention�.99
http:school.98
http:disadvantaged.96
http:disability.95
http:schools.94


____________________________________________________________________________________________  

 

 
 

   
 

 

 
 

  

 
   

 
 

 

 

 
 

 

 
  

 

 

 

 

 

                                                                                                                                                            
 

 
  

   
 

  
  

 
 

 
  

 
 

Policy Department C: Citizens' Rights and Constitutional Affairs 

However, a number of stakeholders including the UN Convention Campaign Coalition argue 
that this reservation is not necessary or not compatible with the concept of the ‘progressive 
realisation of inclusive education envisaged by the Convention’. 101 One stakeholder group in 
particular indicated that the reservations have the effect of encouraging segregated 
education, which forces people with disabilities to lead a separate life, rather than being 
integrated and included within the mainstream education system. Furthermore, they argue 
that the provisions of the Children and Families Bill (expected to be introduced in early 
2013 and which includes provisions for SEN and disability), creates further routes into 
segregated education.102 

The effectiveness of legislation ensuring education for children with disabilities has been 
criticised on a number of fronts. A study by Byrne looked at the experiences of young 
adults with a disability in relation to post-16 education and highlighted a range of 
discriminatory practices in third level education.103 Byrne pointed out that the Special 
Educational Needs and Disability (Northern Ireland) Order 2005 (SENDO) focus on 
eliminating practices of direct discrimination is insufficient. 

Moreover, the Equality Commission notes that not all children with disabilities, who are 
identified as having disability under the DDA 1995, are considered to have special 
educational needs. It states state that ‘in such circumstances, the disabled child without an 
identified special educational need, has no right to auxiliary aids or services under SENDO 
2005; even if they experience substantial disadvantage at school for a reason related to 
their disability. In addition, as the duty to make reasonable adjustments is an anticipatory 
duty, it means that schools will have to anticipate those auxiliary aids and services which, it 
would be reasonable to expect, may be needed by disabled pupils who may be admitted to 
the school in the future’. 104 

In addition, the Children with Disabilities Strategic Alliance (CDSA) stated that since the 
introduction of SENDO, there have been concerns about the lack of resourcing, planning, 
participation and support available for children with disabilities. This has resulted in pupils 
with disabilities being placed in mainstream educational settings that are insufficiently 
prepared to meet their needs. 

3.2. Specific issues faced by children with disabilities 

3.2.1. Gender vulnerability 

The UK has no specific legislation with regard to gender vulnerability. However, it does 
prohibit discrimination on the basis of gender, primarily, by way of the Equality Act 2006.105 

http://odi.dwp.gov.uk/docs/disabled-people-and-legislation/uk-initial-report.pdf (last accessed 8 March 2013).
 
101 UK Parliament website, UN Convention on the Rights of Persons with Disabilities: Reservations and 

Interpretative Declaration - Human Rights Joint Committee, available at:
 
http://www.publications.parliament.uk/pa/jt200809/jtselect/jtrights/70/7006.htm (last accessed 8 March 2013).
 
102 Alliance for Inclusive Education, available at: http://www.allfie.org.uk/pages/useful%20info/integration.html
 
(last accessed 8 March 2013).
 
103 Byrne, B., (2006), From Ability To (Dis)Ability: A Bourdieudian Analysis And Case Study Of The Experiences Of
 
Young Adults In Utilising Post-16 Educational Provision In Northern Ireland, Unpublished Thesis for the Degree of
 
Doctor of Philosophy.
 
104 Equality Commission for Northern Ireland, Strengthening Protection for Disabled People Proposals for Reform - 

Full report, March 2012.
 
105 The other relevant acts are the following: the Equality Act 2010, and the Disability Discrimination Act 1995 (as 

amended by the Disability Discrimination Act 2005) and the Sex Discrimination (Northern Ireland) Order 1976.
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The Equality Act 2010 identifies disability and sex as ‘protected characteristics’. 

Matters relating to sterilisation must be decided by a court. According to the case-
law106, sterilisation of a girl under 18 should only be carried out with the leave of a High 
Court Judge. It has further been held107 that persons with parental responsibility are 
responsible for bringing the issue before the High Court. 

Northern Ireland legislation includes anti-discriminatory provisions for employers, providers 
of goods, facilities and services, public authorities and educational establishments, on the 
grounds of disability, age and sex.  

No specific information concerning sexual education or gender-oriented violence has been 
identified. 

3.2.2. Violence 

Research indicates that children with disabilities are more likely to be abused than children 
without disabilities.108 However, according to the Department of Education, they are less 
likely than other children to be subject to child protection.109 

In England and Wales, organisations have a general duty to safeguard and promote the 
welfare of children. Those organisations include local authorities, police, probation service, 
National Health Service bodies Connexions service, youth offending teams, 
Governors/Directors of Prisons and Young Offender Institutions, Directors of Secure 
Training Centres and the British Transport Police.110 In practice, Local Safeguarding 
Children Boards (LSCBs), which were established in each local authority area in April 2006, 
coordinate the work of local partner organisations to safeguard and promote the welfare of 
children and to ensure that the work of each partner is effective in this respect. To ensure 
that the system for vetting and barring of those working with children is robust, a vetting 
and barring scheme was introduced.111 

The Domestic Violence, Crime and Victims Act 2004 introduced new powers and amended 
existing ones to strengthen the safeguards for victims of abuse in family environment 
and their children. When a court is considering whether a child has suffered, or is likely to 
suffer harm, it must consider harm that a child may suffer not just from domestic violence 
but also from witnessing it. Courts are required to consider whether any incidents of 
domestic violence have had an adverse impact on the child, or might affect the child in the 
future.112 

Where local authorities in England and Wales conclude that children are suffering significant 
harm from their parents or carers and/or that those children are beyond their parental 

106 Re:B(A Minor) (Wardship: Sterilisation) [1988] AC 199.
 
107 Re HG (Specific Issue Order: Sterilisation) [1993] 1 FLR 587.
 
108 OFSTED, (2012), Protecting disabled children: Thematic Inspection, available at: 

http://www.ofsted.gov.uk/news/protecting-disabled-children?news=19545 (last accessed 8 March 2013).
 
109 Children in Need census as at 31 March 2011, Department of Education, 2011; available at: 

www.education.gov.uk/rsgateway/DB/STR/d001025/index.shtml (last accessed 8 March 2013).
 
110 Sections 4 and 11 of the Children Act 2004.
 
111 In England and Wales by the Safeguarding Vulnerable Groups Act 2006 and in Northern Ireland by the 

Safeguarding Vulnerable Groups (Northern Ireland) Order 2007.
 
112 The Children Act 1989, as amended by the Adoption and Children Act 2002.
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control, they may decide to initiate care proceedings in the family courts. Where the court 
is convinced (on the balance of probabilities) that the children have suffered significant 
harm and that it is in their interests that a court order should be made, the court may then 
make an order which confers parental responsibility on the applicant local authority, in 
addition to the parental responsibility already held by parents or other care takers.113 

The school governing bodies are obliged to consult all pupils when drawing up School 
Behaviour Policies114, meaning that the entire school community should be engaged in 
agreeing standards of behaviour in school. In Northern Ireland, all schools are required to 
have a policy on bullying behaviour and to consult with pupils and parents on these 
policies.115 The school staff is authorised to use reasonable force to restrain or control 
pupils in certain circumstances, notably in a situation where the pupil is likely to cause 
serious harm to himself/herself, to other pupils, school staff or school property.116 

Since 2002 in Wales and since 2003 in England, corporal punishment has been explicitly 
prohibited in all registered childcare settings in which young children under the age of 8 are 
cared for, including by child-minders on domestic premises. The Education and Inspections 
Act 2006, covering England and Wales, includes a chapter of law on school discipline, 
clarifying and strengthening schools’ powers to discipline pupils, and introducing measures 
to enforce parental accountability and improve arrangements for excluded pupils. 

In Northern Ireland, the prohibition on using corporal punishment in education was 
extended to independent schools by legislation from 1 April 2003.117 

3.2.3. Children as vulnerable suspects 

Following the Thompson & Venables case in 1993, the Practice Direction was issued, 
covering England and Wales.118 The overriding principle of the Practice Direction is that 
the trial process should not expose juvenile defendants to avoidable intimidation, 
humiliation or distress. The Practice Direction directs that the trial should, if practicable, be 
held in a courtroom in which all the participants are on the same or almost the same level. 
A juvenile defendant should normally, if he wishes, be free to sit with members of his 
family or others in a place which permits easy, informal communication with his legal 
representatives and others with whom he wants or needs to communicate. A new 
Consolidated Criminal Practice Direction was issued in April 2007. It requires the court to 
take account of the defendant’s age and maturity and of his or her ability to understand 
what is going on when making arrangements for trial.119 

The legislation in Northern Ireland120 introduced provisions to assist and protect 
vulnerable or intimidated witnesses, including children, covering: screening witness from 

113 Purusant to the Children Act 1989.
 
114 According to the Education and Inspections Act 2006.
 
115 According to the Education and Libraries (Northern Ireland) Order 2003.
 
116 The Education (Northern Ireland) Order 1998.
 
117 Under the Education and Libraries (Northern Ireland) Order (2003).
 
118 Annex A of the Consolidated Criminal Practice Direction: List of Practice Directions included in the current
 
Consolidated Criminal Practice Direction, 1946-2012, available at: http://www.justice.gov.uk/courts/procedure-
rules/criminal/practice-direction/annexA (last accessed 8 March 2013).
 
119 Regina v. Secretary of State for the Home Department, Ex parte V. and Reg. v. Secretary of State for the 

Home Department, Ex parte T, available at: 

http://www.publications.parliament.uk/pa/ld199798/ldjudgmt/jd970612/vandt01.htm (last accessed 8 March
 
2013).
 
120 The Criminal Evidence (Northern Ireland) Order 1999.
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the accused; evidence by live link; evidence given in private; video evidence; and aids to 
communication. 

3.2.4. Inclusive education 

Pursuant to the School Standards and Framework Act 1998, the School Admissions and the 
School Admission Appeals codes place requirements on school admission authorities and 
governing bodies to ensure that their admission arrangements are fair and do not 
disadvantage a child from a particular social or racial group, or a child with a disability or 
special educational needs. The Act also prohibits any unfair selection on social or other 
grounds and provides guidelines on supporting children from particularly vulnerable groups. 

Furthermore, the Code of Practice on Special Educational Needs recommends that children 
and young people’s views are sought and taken into account when decisions are being 
made. Furthermore, local authorities have a legal obligation to see that suitable education 
is provided for children of compulsory school age who cannot attend school because of 
illness.121 Moreover, the Chief Inspector of schools is required to consider the spiritual, 
moral, social and cultural development of students and to assess whether children’s needs 
are being met by the school.122 This duty particularly applies to the needs of children with 
disabilities and those with Special Educational Needs. 

As regards assistance to children with disabilities, all mainstream schools are required to 
have a Special Educational Needs Coordinator (SENCO), with responsibility for co-
ordinating the provision for pupils with special educational needs.123 Furthermore, the 
governing body of a school must ensure that the SENCO meets a minimum of prescribed 
qualifications and experience.124 The SEN Code of Practice provides additional guidance on 
the roles and responsibilities of the SENCO.125 For example, the key responsibilities of the 
SENCO may include, inter alia, coordinating provision for children with special educational 
needs, overseeing their records and contributing to the in-service training of staff.126 

Mainstream education may only be refused on the grounds that a child’s inclusion would be 
incompatible with the efficient education of others where there are no reasonable steps 
which could be taken to prevent the incompatibility.127 What constitutes such ‘reasonable 
steps’ is not laid down by law but depends on the circumstances of the individual case. A 
number of factors may be taken into account when considering what is reasonable such as: 
whether taking the step would be effective in overcoming the incompatibility; the extent to 
which it is practical for the maintained school or local authority to take the step; and the 
financial and other resource implications of taking the step.128 

121 Section 19 of the Education Act 1996.
 
122 Section 41 of the Education Act 2011.
 
123 Section 317(3A) of the Education Act 1996 as amended by section 173 of the Education and Inspections Act 

2006.
 
124 The Education (Special Educational Needs Co-ordinators) (England) Regulations 2008.
 
125 Applies in England. The SEN Code of Practice for Wales and the Code of Practice for Special Educational Needs 

makes similar provision in Wales and Northern Ireland.
 

 Special Educational Needs Code of Practice, available at: 
https://www.education.gov.uk/publications/eOrderingDownload/DfES%200581%20200MIG2228.pdf (last 
accessed 8 March 2013). 
127 Sections 316(3) and 316(A)(5) of the Education Act 1996. 
128 Inclusive Schooling – Children with Special Educational Needs, Department for Education and Skills (2001), 
available at: https://www.education.gov.uk/publications/eOrderingDownload/DfES-0774-2001.pdf (last accessed 8 
March 2013). 
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Local Education Authorities are required to identify and make a statutory assessment of 
those children for whom they are responsible, who have special educational needs and who 
probably need a statement.129 If the authority decides that a child needs special help which 
is greater than can be provided by the school's resources, they must write a statement of 
Special Educational Needs, setting out the child’s needs and the provision required and the 
type of placement required to meet those needs.130 Similar requirement is ensured by the 
Northern Ireland legislation.131 

One of the problems hampering effective implementation of the right to inclusive education 
is, as highlighted by the stakeholders, a lack of skills and experience among professionals 
in communicating with children and young people with disabilities and their families. It is 
notable that in its 2012 thematic inspection, OFSTED concluded that while the majority of 
staff working with children with disabilities had attended specialist training in safeguarding 
children with disabilities, there was still a significant minority without such training. 
Furthermore, it concluded that specialist training was not available in all local authorities.132 

3.2.5.	 Other particular issues faced by children with disabilities in England, 
Wales and Northern Ireland 

Other issues highlighted by the research include: 

	 The need for participation and access to recreation, leisure, sport and culture for 
children with disabilities. This issue has been identified as a major barrier to active 
participation in society for children with disabilities due to difficulties associated with 
accessing and participating in such activities. This may be caused by lack of  
reasonable adjustments or lack of additional support (e.g. volunteers, care-givers), 
as well as limited monitoring by public service providers of the use and take-up of 
services and activities by children and young people with a disability. Sport has been 
identified as playing an important role in social integration, social inclusion and 
equal opportunities. 

	 Poverty – financial hardship is an issue for children and young people with 
disabilities, since families are more likely to face additional costs associated with 
aspects such as transportation, higher heating bills, home adaptations, higher food 
bills, higher childcare costs, etc. According to the Children with Disabilities Strategic 
Alliance, due to such costs, families with children with disabilities are much more 
likely to be in poverty.133 In some cases, the loss of income involved with a parent 
having to  give up work to care for the child is also an influencing factor.  
Furthermore, it is estimated that it costs three times as much to bring up a child 
with disability as it does a child without disability.134 

129 Section 323 of the Education Act 1996.
 
130 Section 323 of the Education Act 1996.
 
131 The Education and Libraries (Northern Ireland) Order 1986 as amended by the Special Educational Needs and 

Disability (Northern Ireland) Order 2005.
 
132 OFSTED, (2012), Protecting disabled children: thematic inspection, available at: 

http://www.ofsted.gov.uk/news/protecting-disabled-children?news=19545 (last accessed 8 March 2013).
 
133 Children with Disabilities Strategic Alliance (2012) Manifesto, (Review and Update 2012).
 
134 Kemp P. et. al.,(2004), Routes out of poverty, York: JRF.
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4. ASSESSMENT OF THE PRACTICAL IMPLEMENTATION OF 
THE RIGHTS AND LEGAL PRINCIPLES 

KEY FINDINGS 

 A number of independent enforcement mechanisms exist including the Children’s 
Commissioners, Equality and Human Rights Commission, the Equality Commission, 
Care Quality Commission. 

 The main problems identified include: i) the lack of a single body to implement the 
Conventions and lack of specific mechanisms to coordinate and evaluate the 
implementation of the CRC and CRPD; ii) the restricted powers of the Children’s 
Commissioner; iii) limited involvement of children with disabilities and young people 
in decision-making arenas; iv) lack of information available to families/carers 
regarding support and assistance available for them. 

 Suggested best practices include: i) imposing a duty on all Welsh Ministers to have 
due regard to the rights and obligations in the CRC and its Optional Protocols; ii) use 
of online training/e-learning packages on the Rights of the Child (e.g. the UN e-
learning package available on the Welsh Government’s website). 

 The literature recommends: 1. Incorporating the CRC and CRPD into UK law; 2. 
Increased child participation in decision-making; 3. Awareness raising and training 
of professionals; 4. More consistency in child’s advocacy services; 5. A review of 
legislation and greater legislative provision for children; 6. Greater and more 
effective coordination of the implementation of provisions of the CRC and the CRPD; 
7. Widening the competences of Children’s Commissioners; 8. Strengthening 
children’s rights with regard to Special Education Needs. 

4.1. Enforcement and reporting mechanisms 

A number of mechanisms and procedures exist in respect of the reporting and enforcement 
of legal standards concerning children with disabilities. 

Firstly, the Children’s Commissioner in each jurisdiction is responsible for safeguarding 
and promoting the rights and best interests of children and young persons. The legislation 
also requires the Commissioner to have regard to any relevant provisions of the CRC. 

As regards disability discrimination, the Equality and Human Rights Commission 
(EHRC) (in England and Wales) and the Equality Commission (in Northern Ireland), 
are responsible for enforcement of anti-discrimination legislation.135 The EHRC’s regulatory 
functions steam from the Equality Act 2006 and include actions aimed at ensuring that 
individuals and businesses comply with the law. This is not limited to formal legal 
enforcement action, such as inquiries and investigations, but is supported by a range of 
more specialised activities such as the provision of advice, guidance and information; the 
encouragement of good practice; the raising of general public awareness and 
understanding of problems; assisting individuals with problems; targeted awareness-raising 

135 Primarily through the Equality Act 2010 and the Equality (Disability etc.) (Northern Ireland) Order 2000. 
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to enable and assist bodies to comply with the legislation; intelligence gathering, research 
and monitoring of trends, and action to prevent non-compliance and unlawful acts.136 The 
Equality Commission in Northern Ireland has similar functions. 

As regards healthcare, the Care Quality Commission (CQC) is the independent regulator 
of all health and adult social care services, including those for people with disabilities. The 
CQC regulates hospital treatment, mental health services and care in residential homes, in 
the community and in people’s own homes. The CQC has powers to carry out reviews to 
check whether service providers are complying with essential standards at any time and 
may undertake responsive reviews where there are concerns about a service. It has a 
variety of enforcement powers where services drop below these essential standards. It can 
close a service down when people’s rights or safety are at risk. The CQC also requires all 
registered providers to have an effective complaints process 

In Northern Ireland, the Regulation and Quality Improvement Authority is 
responsible for registering, inspecting and encouraging improvement in a range of health 
and social care services delivered by statutory and independent providers. In Wales, 
Healthcare Inspectorate Wales (HIW) regulates and inspects NHS and independent 
healthcare services against a range of standards, policies, guidance and regulations. 

Every local authority is required to establish a procedure for considering representations 
(including any complaint) made to them in respect of their discharge of any qualifying 
function, by any child looked after by them, or by any parent or person with parental 
responsibility for them.137 

Failure to comply with legislation may result in judicial enforcement through the Courts, 
e.g. through the issuing of a contact orders, prohibited steps orders, residence orders and 
specific orders pursuant to Section 8 of the Children Act 1989. These orders are available in 
respect of wardship or family proceedings and can be granted on the application of an 
individual or by the court of its own motion. Section 8 orders may also contain directions 
from the court as to how they are to be carried out. 

The Courts may also issue increased sentences for aggravation related to disability or 
sexual orientation.138 An application for Judicial Review may also be made to the High Court 
where a party wishes to challenge the decision, action or failure to act of a public body. 

Furthermore, local Government Ombudsmen in England and Wales are responsible for 
investigating complaints against local authorities and other organisations in respect of 
social care services including provision of services for disabled people, Special Educational 
Needs, child protection and children in care. Complaints should be made to local authorities 
in the first instance. If an individual has an issue about the way the council have handled 
the complaint, this may be raised with the Ombudsman. The Northern Ireland Ombudsman 
carries out similar functions in Northern Ireland.139 

136 Enforcement and Compliance policy.
 
137 Section 26(3) of the Childrens Act 1989.
 
138 The Criminal Justice Act 2003.
 
139For more information on making a complaint see: http://www.lgo.org.uk/making-a-complaint/ and
 
http://www.ni-ombudsman.org.uk/How-to-Complain-.aspx (last accessed 8 March 2013).
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4.2. Gaps, problems and issues in the implementation 

Lack of legal redress 
The primary problem in the implementation of the Conventions identified in the UK is that 
none of the provisions of the CRC or CRPD have been incorporated into domestic law, which 
means that neither Convention can be directly invoked before the domestic courts. 
Furthermore, as regards children’s rights, the principle of systematic consideration of the 
best interests of the child (pursuant to the Children Act 1989) only applies to court 
proceedings, rather than to all actions concerning children. 

Lack of coordination 
There is need for greater coordination in respect of the implementation of the CRC and 
CRPD in the UK. The lack of coordination was acknowledged in the Family Justice Review 
(2011) which concluded that ‘current organisational structures are complicated, 
accountabilities and responsibilities are far from clear and arrangements for coordination 
are too often ad hoc’. 

Strengthen availability of knowledge and information. 
One of the stakeholders indicated that there was a lack of information available to 
families/carers. In particular, they stated that there was a great need for wider and more 
easily accessible advocacy services and for recognition that families and particularly 
children may need additional support to file a complaint. It observed that families with 
children with disabilities are unaware of the routes for redress and often unable or unwilling 
to access them.140 One organisation recommended increased efforts to ensure that the CRC 
is more widely known and understood by adults and children alike. For example, it was 
noted in 2011 by Children’s Minister, Tim Loughton, that ‘[n]o assessment has been made 
of the level of knowledge of UNCRC among children, parents, child care and education 
professionals.141 Furthermore, the large number of different actors and rules between 
regions in the UK, coupled with the lack of a single coordinating mechanism may be 
confusing for families and carers of children with disabilities. 

4.3. Best practices 

One of the best practices is the introduction of the Rights of Children and Young Persons 
(Wales) Measure 2011 which imposes a duty on all Welsh Ministers to have due regard to 
the rights and obligations in the CRC and its Optional Protocols. 

In order to raise awareness, the Welsh government introduced online training and e-
learning packages on the rights of the child. The UN e-learning package, available on the 
Welsh Government’s website, is ‘designed to provide an introduction to the CRC and 
includes examples of case studies, links to additional information and other websites’.142 

Another example of good practice is the Welsh Government’s Children and Young People’s 

140 The Newlife Foundation, stakeholder response.
 
141 HC Deb, 9 September 2011, c906W.
 
142 Welsh Government website, United Nations Convention on the Rights og the Child (UNCRC) e-leraning package, 

available at: http://wales.gov.uk/topics/childrenyoungpeople/rights/uncrc/onlinecourse/?lang=en (last accessed 8
 
March 2013). More information on Children’s rights training can be found at: 

http://www.childreninwales.org.uk/areasofwork/childrensrights/childrensrightstraining/index.html (last accessed 8
 
March 2013).
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Well-being Monitor, a data-collecting initiative launched by the Welsh Government in 2008. 
The initiative was first was published in 2008 in response to calls by the UN for 
governments to publish information to consider progress and policies to improve the 
outcomes for children and young people. The monitor provides the Welsh Government and 
its partners with information to further understand the issues affecting the well-being of 
children and to use as a basis for policy development and evaluation.143 

4.4. Data and monitoring mechanisms 

As regards the CRPD, the four UK equality and human rights commissions have been 
designated as the independent monitoring and reporting bodies required by Article 33(2) of 
the Convention. Those organisations include: the Equality and Human Rights Commission 
(EHRC), the Scottish Human Rights Commission, the Northern Ireland Human Rights 
Commission (NIHR) and the Equality Commission for Northern Ireland. Together, these four 
organisations comprise the UK Independent Mechanism. According to the EHRC, the 
four commissions will produce a parallel report for the UN Committee closer to the UK 
examination date, which is expected to take place in 2013 or 2014. In the meantime, each 
organisation conducts its own activities, e.g. the ECNI monitoring activities have included: 
receiving Counsel opinion on the extent to which the law in Northern Ireland complies with 
the Convention’s standards; preparing an expert paper presenting evidence of any 
substantial shortfalls in public policy and programme delivery in NI relative to the 
Convention; engagement with persons with disabilities and their representatives. 

There is no specific UK monitoring mechanism for collecting data on incidents relating to 
violence, gender, other discrimination or criminal suspects. However, a number of separate 
initiatives and studies are notable. The Welsh Government’s Children's and Young People’s 
Well-being Monitor is a data-collecting initiative launched by the Welsh Government in 
2008. The monitor ‘focuses on the well-being of children and young people aged 0 to 18 
years in Wales, with a view to providing a holistic picture of their lives. It pulls together 
statistics and research from a range of different sources and reports on a variety of child 
well-being indicators.’144 Also in Wales, there is the CRC Monitoring Group – a national 
alliance of non-governmental and academic agencies convened and chaired by Save the 
Children Wales programme. The group monitors and promotes the CRC in Wales. 

In England, the Child Wellbeing Research Centre is an independent research centre that 
receives funding from the Department of Education to provide research analysis and advice 
on issues that promote childhood and wellbeing. The Department for Children, Schools and 
Families also collects and aggregates datasets on referrals, assessments, and children and 
young people on Child Protection Registers.145 Similar datasets are maintained in Wales and 
Northern Ireland.146 

As regards physical violence, the National Society for the Prevention of Cruelty to Children 

143 2011 Children and Young People’s Wellbeing Monitor for Wales, available at: 
http://wales.gov.uk/docs/caecd/research/110328executivesummaryen.pdf (last accessed 8 March 2013). 
144 Welsh Assembly Government, 2008 Children and Young People’s Well-being Monitor for Wales, available at: 
http://wales.gov.uk/about/aboutresearch/social/ocsropage/2008monitor?lang=en (last accessed 8 March 2013). 
145 Referrals, assessments, and children and young people on Child Protection Registers, available at: 
http://data.gov.uk/dataset/referrals assessments and children and young people on child protection register
 
s (last accessed 8 March 2013).
 
146Welsh Government website, Referral factors of children in need by measure and year, available at:
 
https://statswales.wales.gov.uk/Catalogue/Health-and-Social-Care/Social-Services/Childrens-Services/Children-
in-Need/ReferralFactorsOfChildrenInNeed-by-Measure-Year (last accessed 8 March 2013). 
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conducted a study on Child Abuse and neglect in the UK today. Of the total surveyed, 2.5 
per cent of under 11’s and 6 per cent of 11–17’s had one or more experiences of physical, 
sexual or emotional abuse or neglect by a parent or guardian in the past year. Of the same 
cohorts, physical violence accounted for 0.7% and 1.3% respectively.147 These figures 
include children with disabilities. While research indicates that children with disabilities are 
at greater risk of maltreatment than children without disabilities, there is limited up to date 
information regarding prevalence of such abuse in the UK.148 

As regards monitoring of criminal suspects, the Youth Justice System (YJS) works to 
prevent offending and reoffending by children and young people under the age of eighteen 
in England and Wales. The Youth Justice Board (YJB) oversees and is the executive 
non-departmental public body of the YJS (with board members appointed by the 
Secretary of State for Justice). The Ministry of Justice website provides 
statistics across the YJS, collated from data held by a number of sources 
including the Ministry of Justice and the Youth Justice Board. A number of these statistics 
are provided in Annex 2. 

4.5. Recommendations given by the literature 

One of the main recommendations from the literature is to incorporate the CRC and CRPD 
into UK legislation. Indeed, the Children's Commissioners have called for the CRC to be 
incorporated into UK law. The Northern Ireland Commissioner in particular stated that ‘the 
biggest problem facing the realisation of children's rights in Northern Ireland is the absence 
of domestic legislation fully incorporating children's rights in legislation’.149 

In addition, the following recommendations have been given by the literature: 

Increased coordination 

In their 2011 Midterm Report to the UK State Party on the UN Convention on the Rights of 
the Children’s Commissioners called on ‘each government to develop and implement a 
national strategy to ensure that disabled children across the UK benefit from a consistent 
and coordinated approach’. Central to this is finding ‘non-intrusive ways to gather data 
about the amount of children requiring support and the nature of their disabilities’.150 

The Children’s Rights Alliance for England (CRAE) recommended more effective co-
ordination of the implementation of the CRC throughout the UK, by way of ‘a single high-
profile mechanism to coordinate and evaluate the implementation of the CRC’.151 

147 Based on a survey of 2,160 parents/guardians of children and young people under the age of 11 and 2,275
 
young people between the ages of 11 and 17.
 
148 Department for Children, Schools and Families, (2009), Safeguarding Disabled Children. See also Stalker K. et 

al, (2010), Child Protection and the needs and rights of Disabled Children and Young People: A Scoping Study,
 
available at: http://strathprints.strath.ac.uk/27036/1/child_protection_abridged_report.pdf (last accessed 8 March 

2013).
 
149 House of Lords, Children’s Rights Twenty Fifth Report, 2008-09, available at: 

http://www.publications.parliament.uk/pa/jt200809/jtselect/jtrights/157/157.pdf (last accessed 8 March 2013).
 
150 UK Children’s Commissioners, (2011), Midterm Report to the UK State Party on the UN Convention on the
 
Rights of the Child.
 
151 State of Children’s Rights in the UK 2011: Review of Government Action on United Nations Recommendations 

for strengthening children’s rights in the UK.
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Awareness-raising and training 

The Children’s Commissioners recommended that each government establishes a 
comprehensive training programme for all professionals working with children with 
disabilities. Training should encourage professionals to consider how best to consult with 
and involve children in the arrangements for their care. Such training should be at least 
partly delivered by children with disabilities.152 

The Children’s Rights Alliance for England (CRAE) recommended that steps should be taken 
to ‘ensure the adequate and systematic training of all professionals working with children, 
especially law enforcement officials, immigration officials, the media, teachers, health 
personnel, social workers and childcare workers’.153 In Northern Ireland, the Children with 
Disabilities Strategic Alliance recommend a ‘rights-based training programme to raise 
awareness of the rights and distinct needs of children, involving disabled children, their 
parents and carers throughout the process. Training should be part of initial pre-
qualification and induction as well as core to ongoing professional development 
programmes’.154 

Increased child participation 

As regards participation in decision-making, the Children’s Commissioners have called for 
new legislation to ensure that adequate mechanisms and structures are in place in each UK 
administration to effectively implement the right to participation in children’s lives. They 
also call for all children with disabilities to be included in decisions regarding their care, 
thereby realising Articles 12 and 23 of the CRC. They also recommend an advocacy service 
for children where they might otherwise find it difficult to express their views. Complaints 
mechanisms should be accessible to all children.155 

These recommendations for increased participation were reflected in the Family Justice 
Review. One of the recommendations of the Review’s interim report was the establishment 
of a Family Justice Service, financed by the Ministry of Justice. The consultation indicated 
that there was ‘overwhelming support that the interests of the child should be at the heart 
of the Family Justice Service…and that children should be given the opportunity to make 
their voice heard, where they wish to do so’.156 

The Children’s Commissioners also recommend that each administration should address the 
inconsistent provision of children’s advocacy157 within and across the jurisdictions of the 
UK. This is of particular concern in Northern Ireland, where there is no legal right to 
advocacy. 158 

152 UK Children’s Commissioners (2011), Midterm Report to the UK State Party on the UN Convention on the 

Rights of the Child.
 
153 CRAE, State of Children’s Rights in England 2011.
 
154 Children with Disabilities Strategic Alliance Manifesto (Review and Update 2012).
 
155 UK Children’s Commissioners (2011), Midterm Report to the UK State Party on the UN Convention on the 

Rights of the Child.
 
156 Family Justice Review, 2011, Family Justice Review Final Report.
 
157 The term ‘advocacy’ is concerned with representing the views, wishes and needs of children and young people
 
and making sure their rights are respected and their views and wishes are heard and acted upon by decisions 

makers.
 
158 UK Children’s Commissioners, The Story so far – UK Children’s. Commissioners’ Midterm Report to the UK State
 
Party on the UN Convention on the Rights of the Child, 2011, available at:
 
http://www.childrenscommissioner.gov.uk/content/publications/content_542 (last accessed 8 March 2013).
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Widening the scope of Children's Commissioners Role 

The 2010 Dunford Review concluded that the Children's Commissioner's remit of promoting 
awareness of children's views and interests was too limited, stating that ‘[l]egislation 
should be introduced to make the Children’s Commissioner responsible for promoting and 
protecting the children’s rights in line with the UNCRC’.159 Following the UK Government’s 
acceptance of Dunford’s recommendations, legislative changes in the Commissioner's 
primary function have been proposed from 'promoting awareness of the views and interests 
of children in England' to 'promoting and protecting the rights of children in England'. 

In December 2012, the Joint Committee on Human Rights recommended that ‘in order to 
give effect to the recommendation of the Dunford Review and the Government's intention 
that the reformed Children's Commissioner should have a rights-based remit grounded in 
the CRC, the [Children and Families] Bill should expressly define the rights of children in 
England’ to include the rights in the CRC for the purposes of defining the Commissioner's 
primary function’. The Committee further recommends that ‘the draft clauses should be 
amended so as to include an explicit reference to the Commissioner's function of 
monitoring the UK's implementation of the UNCRC’.160 

Special Educational Needs (SEN) 

According to the CDSA, legislation relating to special educational needs should require 
public authorities, when exercising all duties and functions, to ensure that the overriding 
principle guiding the Education and Library Board (ELB) and the Education and Skills 
Authority (ESA) should be in the best interests of the child. Furthermore, CINI states that 
‘amendments to the current system of responding to the needs of children with SEN must 
result in greater parental confidence in the process and ensure the child’s right to special 
educational needs provision is protected, strengthened and enforceable. There should be no 
erosion of the statutory rights of appeal to SENDIST’.161 

The Children's’ Commissioner also suggests that ‘every child in the UK should have a right 
to appeal against education from school or a decision concerning their Special Educational 
Needs’.162 

The Equality Commission also recommends that ‘changes are made to the Special 
Educational Needs and Disability (Northern Ireland) Order 2005, in order to place an 
additional duty on schools to provide auxiliary aids and services for disabled pupils where 
reasonable; in circumstances where a failure to do so would put the disabled pupil at a 
substantial disadvantage compared to non-disabled pupils’. 163 

159 Dunford, J, November 2010, Review of the Office of Children’s Commissioner (England).
 
160 Human Rights Joint Committee Reform of the Office of the Children’s Commissioner, draft legislation, available
 
at http://www.publications.parliament.uk/pa/jt201213/jtselect/jtrights/83/8309.htm (last accessed 8 March 

2013).

161 Children with Disabilities Strategic Alliance Manifesto (Review and Update 2012).
 
162 Ministry of Justice website, available at: http://www.justice.gov.uk/about/moj/advisory-groups/family-justice-
board (last accessed 8 March 2013).
 
163 Equality Commission for Northern Ireland, Strengthening Protection for Disabled People Proposals for Reform - 

Full report, March 2012, available at: 

http://www.equalityni.org/archive/pdf/Strengthening protection for disabled people0312.pdf (last accessed 8
 
March 2013).
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Amendments to legislation 

As regards discrimination outside of the workplace, the Equality Commission recommends 
‘the introduction of legislation banning age discrimination by public bodies when exercising 
public functions. This includes regulatory or law enforcement functions, the setting of 
budgets, grant making functions or determining frameworks for the entitlement to benefits 
or services. Under Section 75 of the Northern Ireland Act 1998, public authorities are 
already under a duty when delivering services, developing and implementing policy, and 
carrying out their public functions, to have due regard to the need to promote equality of 
opportunity between persons of different ages. Public authorities, in compliance with the 
obligations set out in their equality schemes, must therefore consider the impact of their 
policies on people of different ages’.164 

In particular, the Equality Commission recommends that legislation should cover: 

 ‘Provision of health and social care, financial services (such as grants, loans, 
credit or finance or insurance) and other services (such as retail services, transport 
provision or facilities for entertainment); 

 Banning age discrimination by public bodies when exercising public functions 
(including regulatory or law enforcement functions, budget setting, grant-making, 
etc.); 

 Protecting individuals against unlawful discrimination on the grounds of age by 
private clubs or other associations (such as golf clubs or political parties); 

 Differential treatment on the grounds of age where it can be objectively justified; 
for example, free bus passes, eye tests for over 60s or other treatment that 
counteracts disadvantage faced by certain age groups; 

 Banning unjustifiable direct and indirect discrimination on the ground of age 
(actual and perceived), as well as harassment and victimisation’.165 

A Bill of Rights 

Children’s Rights organisations including the Children’s Rights Alliance for England (CRAE) 
have lobbied to ensure the Commission on a Bill of Rights gives particular consideration to 
the rights of children. This is currently under review and a consultation has been carried out 
by the UK government. The Children's’ Commissioner for Northern Ireland perceives the Bill 
of Rights for Northern Ireland as an opportunity to incorporate the CRC into law.166 

164 Equality Commission, Strengthening Protection for all Ages. Ending Age Discrimination in the Provision of
 
Goods and Services. Proposals for Reform – Full Report, April 2012, available at: 

http://www.equalityni.org/archive/pdf/StrengtheningProtectionAllAgesFullReport.pdf (last accessed 8 March 

2013).
 
165 Ibid.
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5. CONCLUSIONS 

The UK framework relating to children with disabilities consists of a complex array of 
overlapping sectoral and cross-sectoral law and policy including children’s rights and 
disability rights, as well as health and social care, education and criminal justice. 

The primary problem identified by the literature is that neither the CRC nor CRPD have 
been incorporated into UK law. Therefore none of the Conventions’ provisions or principles 
can be directly invoked within the UK. 

Despite the fact that none of the Conventions’ provisions have been directly incorporated 
into UK law, most of them have been implemented indirectly way by a number of different 
pieces of sectoral and cross-sectoral legislation. For example, the best interests principle 
has been implemented in part by specific provisions in the Children’s Act 1989, which 
requires, inter alia, the child’s welfare to be the court’s paramount consideration when 
determining any question with respect to their upbringing. The Children Act 2004 also 
places a general responsibility on the Children’s Commissioner to promote awareness of the 
views and interests of children in England and Wales, with similar provisions existing in 
Northern Ireland. The 2004 Act includes a reference to the CRC by way of a general duty to 
have regard to the Convention. 

The literature highlights the need for greater coordination of the implementation of the 
Conventions and it is widely believed that strengthening the role and powers of the 
Children's’ Commissioners in each jurisdiction would assist with this process. The literature 
also indicates that there is a limited involvement of children and young people in decision-
making arenas, and specifically children with disabilities. Literature identifies a lack of 
coordination in the provision of services for such children. According to one organisation, 
there is also a lack of national data collated on the numbers of children with disabilities 
making complaints and thus entitled to advocacy services. There has been also identified a 
lack of information available to families and carers of children with disabilities, e.g. with 
regards to methods of redress where they have a complaint. 

Another gap in implementation is the right to inclusive education, since the UK has 
reserved the right for children with disabilities to be educated outside their local community 
where more appropriate education provision is available elsewhere. 

A number of recommendations have been made by stakeholders and by the UK 
parliamentary committees with regard to children and disability rights, e.g. the need for 
legislative changes to strengthen the role of the Children’s Commissioners to promote and 
protect the rights of children. It has also been recommended that legislation should reflect 
specific reference to monitoring the implementation of the Conventions in the UK. The UK 
government has also consulted on the introduction of a Bill of Rights, and children’s 
organisations see this as an opportunity to incorporate the CRC into law. 
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ANNEX 2 – STATISTICAL INFORMATION 
Number of 
violation168 

Year 

Violence Gender 
discrimination 

Other 
discriminati 

on 

Criminal suspects 

2007 

2008 

2009 

2010 

2009-2010 
1. Arrests: 
241,737 (10-17 
year olds) 

2. Reprimands 
and final warnings 
70,734169 

2011 

2010-11 
1. Arrests: 

2. Reprimands 
and final 
warnings: 49, 407 

168 Cases reported to any relevant body; depending on the availability of data.
 
169 Ministry of Justice, Youth Justice Statistics 2010/2011, England and Wales, available at: 

http://www.justice.gov.uk/downloads/statistics/youth-justice/yjb-statistics-10-11.pdf. The figures do not specify 

statistics of suspects with disabilities. 
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ANNEX 3 - STUDY ON MEMBER STATES' POLICIES FOR 
CHILDREN WITH DISABILITIES - EXECUTIVE SUMMARY 

There are about 100 million children in the European Union and about 80 million European 
persons with disabilities. While the number of children and the number of persons with 
disabilities is well documented, the same cannot be said of children with disabilities. 
Children with disabilities combine different factors of vulnerability. As children the 
protection of their rights requires the adoption of special measures that are recognised by 
the UN Convention on the Rights of the Child (CRC). As individuals with disabilities, they 
are particularly vulnerable EU citizens who deserve specific safeguards and protection as 
acknowledged by the UN Convention on the Rights of Persons with Disabilities (CRPD). 

Children with disabilities and their families face on a daily basis specific problems such as 
the lack of assistance and support for their inclusion in schools, experiences of violence and 
the lack of proper tools for reporting them, difficulties in accessing buildings or services or 
troubles in being heard and participating in decisions affecting their lives. 

The Conventions include provisions addressing these concerns and providing protection to 
the right to enjoy all human rights and freedoms with no discrimination ensuring 

	 equality of opportunities and accessibility, 

	 the best interests of the child as a consideration in all actions concerning them, 

	 the evolving capacities of children with disabilities as a consideration in decisions 
affecting them, 

	 the right to be heard in proceedings and decision-making processes affecting the 
child and the right to a full and effective participation, 

	 the right to family life, 

	 the right to effective access to education and inclusive education, 

	 the right to health care, 

	 the right to assistance, and 

	 freedom from violence. 

This study is structured to mirror the requirements of both conventions reflecting the main 
rights of children with disabilities to be implemented generally in the EU due to the high 
rate of ratification by EU Member States. Moreover, in December 2010, the European Union 
became a party to the CRPD. In doing so, the EU recognised the challenges persons with 
disabilities face in securing the fulfilment of their rights and assumed the responsibility for 
its implementation alongside Member States. The EU’s responsibility towards the 
implementation of the CRC is of a different scale. Despite the lack of ratification by the EU, 
the CRC rights and principles guide the EU policies and action since the Treaty recognises 
the rights of the child as an EU objective.  

This study assesses the current situation with respect to the rights of children with 
disabilities in the EU and the need for EU legislation or for other measures. The options to 
act at EU level are framed within the extent of the competences conferred by the Treaties, 
which can be exclusive, shared or supporting competences (Article 2 TFEU). 

58
 



   

____________________________________________________________________________________________ 
 

 

 
 
 

  
  

 
 

 
 

 
 
 
 

 

  
 

 

 
 

  
  

   
 

 
 
 
 
 

 
 

  

                                                 
   

 
 

 
  

  
    

  

Country Report on England, Wales and Northern Ireland for the Study on Member States' policies for children with 
disabilities 

The current EU legislative and policy framework give recognition to the Conventions’ rights 
and principles applicable to children with disabilities and a certain degree of 
implementation. However, the existing EU legislation relevant to this area is mainly sectoral 
(i.e., employment or immigration). The legislation addresses the situation of persons with 
disabilities separately from the rights of the child, whereas there is a need to consider 
children with disabilities as they face multiple discrimination, on the basis of age as well as 
disability, and to tailor measures to ensure that their rights are respected. 

A. Comparative analysis of national legal frameworks 

The comparative analysis of the national legal frameworks on children with disabilities’ 
rights in 18 Member States170 is based on a set of criteria developed to enable an 
assessment of comparable data reported in each national study. The criteria are based on 
the requirements within each right and principles identified as pertinent to the situation of 
children with disabilities.171 The criteria are derived from the text of both conventions and 
the CRC General Comments on their interpretation. 

Overall, the 18 Member States have in place comprehensive legal frameworks reflecting the 
main aspects of the rights and principles identified under the CRPD and CRC. While it may 
be stated that the rights of children with disabilities are broadly recognised under national 
legal systems either through general or specific legislation, their practical implementation 
revealed to be problematic in most Member States. 

Consideration of the principle of best interests of the child is generally recognised 
under national laws. However, implementation is mostly limited to family and social 
protection decisions affecting children and the specific needs of children with disabilities are 
not recognised. The country studies found a lack of understanding of what the principle 
entails, along with insufficient development of the concept through law or jurisprudence 
and an overall lack of implementing rules. 

The right to non-discrimination based on disability or age is reflected in national 
legislations, however, the implementation of the right is generally only partial and the 
reasonable accommodation measures are generally insufficient to guarantee the right. In 
practice, accessibility remains a key problem in most Member States. Reference to the 
multi-discrimination factors faced by children with disabilities or girls with disabilities is 
rarely acknowledged. There is a lack of monitoring results and of data on cases of right’s 
violations that could help define more effective measures. 

Most countries partially take account of the evolving capacities of the child mainly on the 
basis of considerations of age, maturity and development of the child. However, the 
situation of children with disabilities is not specifically acknowledged. The implementation is 
limited to a certain type of decisions and Member States tend to primarily take into 
consideration the child’s age, which for children with disabilities may not be relevant and 
which can effectively exclude them from decision making processes that affect them. 

170 For this study 18 Member States legal frameworks have been analysed: Belgium, Czech Republic, Estonia,
 
Finland, France, Germany, Greece, Hungary, Italy, Ireland, the Netherlands, Malta, Poland, Romania, Slovenia, 

Spain, Sweden and the United Kingdom. Those countries have been selected by the European Parliament in the
 
Terms of Specifications of this study.
 
171 8 rights and principles have been identified as most relevant to the situation of children with disabilities: the 
  
best interests of the child, the right to non-discrimination, the consideration of evolving capacities, the right to
 
participation/to be heard, the right to be free from violence, the right to family life, the right to assistance and the
 
right to education.
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The rights to participation and to be heard in decision making processes affecting 
children with disabilities are recognised under the legislation of the 18 Member States. 
However, their implementation is often limited to some sectoral procedures mostly 
regarding family law and at a certain extent in education. In practice, children with 
disabilities are not systematically involved and do not get to participate in public and 
private life at the same level than their able-peers. 

In general freedom from violence is recognised by Member States’ legislation. However, 
abuse against children with disabilities is a key problem acknowledged in all country 
reports. Violence occurring in institutions is of particular concern. The lack of systematic 
data and the difficulty for victims to report abuses do not allow an overview of the situation 
needed for the adoption of appropriate policies and measures. 

The right to family life is widely recognised in the laws of the selected Member States. 
However, insufficient guidance and support to families for the integration of the child with 
disabilities and for helping them in their day to day lives is a key problem in most of the 18 
Member States. Without proper assistance, families with difficulties might give up on their 
responsibility leading to a situation where alternative options are unlikely and 
institutionalisation is the only response available. 

Overall the right to various forms of assistance (financial, social, health care, etc.) both 
for children with disabilities and for their families is recognised in legislation or regulatory 
rules. However, again in most cases assistance is sectoral (mainly social and health) and 
insufficient (financially and human assistance). The economic crisis is contributing to the 
removal and reduction of assistance in most Member States. Access to assistance is often 
perceived not as an instrument enabling protection of rights but rather as a discretionary 
measure subject to budget constraints. 

All Member States recognise the right to education in their Constitutions or legal 
frameworks; however, the ability to access the school of choice for children with disabilities 
remains very challenging in practice. Mainstream schools remain largely inaccessible to 
children with disabilities in many Member States, while in other countries schools have 
insufficient resources and support for the child with disabilities is scarce. In addition, 
teachers in mainstream schools lack training and awareness on the needs of children with 
disabilities and programmes are not systematically adapted to them.  

Compliance mechanisms are weak and lack adaptation to the situation of children with 
disabilities. Lack of information and guidance to families with children with disabilities on 
their rights, procedures and competent authorities decreases their ability to access these 
tools. 

On the basis of these findings, the study sets forth conclusions and recommendations for 
EU action, taking into account the competence of the EU conferred by the Treaties on a 
range of policy areas, including disability and children’s rights. 
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B.1 The role of the European Union 

The EU has no explicit competence on children with disabilities. However the EU framework 
contains provisions recognising the EU’s role to promote the protection of the rights of the 
child as an EU objective as well as its competence to combat discrimination based on 
disability. Furthermore, the Charter of Fundamental Rights of the European Union, with 
similar legal value as the Treaties, recognises the right to non-discrimination on ground of 
disability in Article 21 and the rights of the child under its Article 24. This recognition, while 
important, cannot extend the competences of the EU as conferred by the Treaties. 

The EU, together with Member States in areas of shared competence or national 
competence, is bound by the CRPD obligations and is required to take the necessary 
measures to combat discrimination on the grounds of disability within the framework of 
Article 19 TFEU or in other matters falling within EU competence. Article 19(1) TFEU 
provides the legal basis for EU action (see among others the proposal for equal treatment 
Directive of 2008172) but the unanimity requirement makes achieving agreement under this 
legal base difficult. Article 19(2) provides the possibility for the EU to adopt basic principles 
and incentive measures to support Member States’ action to combat discrimination through 
the ordinary legislative procedure. 

Neither the above mentioned proposal for an equal treatment Directive nor any other EU 
measures provide for a definition of disability. Prior to the adoption of the CRPD, in a 
judgment in July 2006, the Court of Justice of the European Union (CJEU) defined disability 
in the same sense as the CRPD within the context of employment policy as ‘a limitation 
which results in particular from physical, mental or psychological impairments and which 
hinders the participation of the person concerned in professional life’.173 Recently, the CJEU 
has further developed this concept174 stating that disability results from barriers hindering 
the full and effective participation of the person concerned in professional life on an equal 
basis with other workers and calling on the employer to take reasonable accommodation 
measures. 

EU action is also possible when linked to other policy areas of EU competence. Several 
issues related to the rights of the child with disabilities are linked to EU policies such as 
social policy, economic, social and territorial cohesion, transport, freedom, security and 
justice all of which are shared competence. In addition, the EU has the option to take 
action to support Member States policies in a number of areas affecting children with 
disabilities such as education, sports, youth or health. 

B. 2 Existing relevant EU secondary legislation 

The best interests of the child as primary consideration in actions relating to 
children is a fundamental requirement recognised in EU legislation. Article 7 of the 
Mediation Directive 2008/52175 requires the mediator to take into account the best 

172 Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective
 
of religion or belief, disability, age or sexual orientation, COM/2008/0426 final, available at: 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008PC0426:en:NOT (last accessed 6.5.13).
 
173 Judgment C-13/05 of the Court (Grand Chamber) of 11 July 2006, Sonia Chacón Navas v Eurest Colectividades, 

pt 43.
 
174 Judgment of the Court, Joint cases C-335/11 and C-337/11 of 11 April 2013, HK Danmark, acting on behalf of
 
Jette Ring v Dansk almennyttigt Boligselskab (C-335/11) and HK Danmark, acting on behalf of Lone Skouboe
 
Werge v Dansk Arbejdsgiverforening acting on behalf of Pro Display A/S (C-337/11), pt 47.
 
175 Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters.
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interests of the child when deciding whether the child can give evidence in judicial 
proceedings. The Family Reunification Directive176 requires Member States’ authorities to 
consider the best interests of children when examining an application for family 
reunification (Article 5)177. The protection of the best interests of the child is explicitly 
mentioned in Council Directive 2004/81/EC178 on victims of trafficking in human beings. 

Non-discrimination at EU level is currently addressed by four EU Directives to combat 
discrimination on the basis of protected grounds such as sex, racial or ethnic origin, religion 
or belief, age and sexual orientation, most of them restricted to the area of employment.179 

They lay down rules ‘for combating discrimination (…) with a view to putting into effect in 
the Member States the principle of equal treatment’.180 Disability is recognised as 
grounds for discrimination under Directive 2000/78/EC and, furthermore, protection of 
equality between men and women in matters of employment and occupation under 
Directive 2006/54/EC applies to persons with disabilities. Directive 2000/43/EC on equal 
treatment between persons irrespective of racial or ethnic origin does not include disability 
as a protected ground. Directive 2004/113/EC on equal treatment between women and 
men in access to supply of goods and services refers to discrimination on grounds of sex 
but not on age or disability.  

The European Commission has acknowledged the differences of protection provided across 
the various grounds and published a proposal for a Directive in 2008 aiming at completing 
the legal framework on anti-discrimination law and providing for a more equal level of 
protection across the grounds181. 

Other measures in policy areas such as the internal market or transport have an impact on 
children with disabilities’ access to services with no-discrimination. For example, Directive 
2001/85/EC on the carriage of passengers, requires accessibility features for persons with 
reduced mobility and visually impaired persons. Other instruments cover rights of persons 
with disabilities when travelling by air, accessibility to lifts, in carrying out public 
procurement or in measures for telecommunication182. 

Within the remit of its competences, the EU’s action to combat discrimination is 
complemented with activities by the EU Institutions to improve knowledge about 
discrimination (e.g. by raising awareness), support intermediary actors (e.g. NGOs, social 
partners and equality bodies) to improve their capacity to combat discrimination and to 
encourage the exchange of national good practices. 

176 Council Directive 2003/86/EC, on the right to family reunification. 
177 ‘Developing indicators for the protection, respect and promotion of the rights of the child in the European 
Union’ FRA, March 2009, available at http://fra.europa.eu/sites/default/files/fra uploads/358-
RightsofChild summary-report en.pdf. 
178 Council Directive 2004/81/EC on the residence permit issued to third-country nationals who are victims of 
trafficking in human beings or who has been the subject of an action to facilitate illegal immigration. 
179 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation (recast directive); Directive 2004/113/EC on the principle of 
equal treatment between women and men in the access to and supply of goods and services; Directive 
2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin and 
Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation. 
180 Article 1 Directive 2000/43/EC. 
181 Proposal for a Directive on implementing the principle of equal treatment between persons irrespective of 
religion or belief, disability, age or sexual orientation (COM(2008)426). It is currently blocked in the Council.
182 ‘Study on challenges and good practices in the implementation of the UN Convention on the Rights of Persons 
with Disabilities VC/2008/1214’, European Commission, Brussels, 2010, Executive Summary available at 
http://www.efc.be/programmes_services/resources/Documents/UN_Covention_Summary_EN.pdf. 
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Country Report on England, Wales and Northern Ireland for the Study on Member States' policies for children with 
disabilities 

The consideration of children’s evolving capacities is recognised in the Brussels IIbis 
Regulation 2201/2003 which requires courts to hear the view of the child according to 
his/her age or degree of maturity. The same formulation is found in EU legislation 
concerning immigration and asylum in relation to unaccompanied minors.  

Children’s right to participation is recognised in some Commission strategic documents 
including the 2005 ‘European policies concerning youth’, the 2006 ‘EU strategy on the 
rights of the child’, the Youth in Action Programme and the EU Agenda for the Rights of the 
child of 2011. EU legislation on immigration and asylum recognise the right of the child to 
be heard during proceedings under the Brussels IIbis Regulation 2201/2003. 

The EU has adopted a number of measures on the protection of children from 
violence183 relating to child trafficking, to the sexual exploitation of children and to the 
protection of victims including several Directives184 that have been adopted to replace 
some of these instruments. For example, the Directive 2011/36/EU on preventing and 
combating trafficking in human beings and protecting its victims, focus on the protection of 
children which are more vulnerable than adults and establishes more severe penalties when 
the offence is committed against vulnerable persons such as children and persons with 
disabilities. 

The Directive 2012/29/EU establishing minimum standards on the rights, support and 
protection of the victims of crime recognises that a victim of crime should be treated 
without discrimination based on any ground including age and disability. Lastly, Directive 
2011/92/EU on combating sexual abuse, the sexual exploitation of children and child 
pornography185 provides the need for specific protection of children with disabilities. 

The right to family life and the maintenance of the child in family context is at the heart 
of Council Regulation 2201/2003 Brussels IIbis (EC)186. In the field of immigration policies, 
the right of the child to family life is ensured by the rules on family reunification187 and the 
provisions of the Directives on asylum188 regarding unaccompanied minors and the respect 

183 Framework Decision 2002/629/JHA on combating trafficking in human beings; Council Directive 2004/81/EC on 
the residence permit issued to third-country nationals victims of trafficking in human beings; Council Framework 
Decision 2004/68/JHA on combating sexual exploitation of children and child pornography; Council Framework 
Decision 2001/220/JHA on the standing of victims in criminal proceedings; Council Resolution 2001/C 283/01 on 
the contribution of civil society in finding missing or sexually exploited children. Decision No 1351/2008/EC 
establishing Safer Internet Programme 2009-2013. 
184 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims, and 
replacing Council Framework Decision 2002/629/JHA, Directive 2011/92/EU on combating the sexual abuse and 
sexual exploitation of children and child pornography and replacing Council Framework Decision 2004/68/JHA, 
Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of crime, 
and replacing Council Framework Decision 2001/220/JHA. 
185 Article 1 Directive 2011/92/EU. 
186 Council Regulation (EC) No 2201/2003, concerning jurisdiction, recognition and enforcement of judgments in 
matrimonial matters and matters of parental responsibility. 
187 Council Directive 2003/86/EC on the right to family reunification; Council Regulation (EC) No 343/2003, 
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum 
application lodged in one of the Member States by a third-country national; Council Directive 2004/83/EC of on 
minimum standards for the qualification and status of third country nationals or stateless persons as refugees or 
as persons who need international protection; Directive 2008/115/EC, on common standards and procedures in 
Member States for returning illegally staying third-country nationals. 
188 Council Directive 2001/55/EC on minimum standards for giving temporary protection in the event of a mass 
influx of displaced persons; Council Directive 2003/9/EC laying down minimum standards for the reception of 
asylum seekers; Council Directive 2004/83/EC on minimum standards for the qualification and status of third 
country nationals, stateless persons or refugees as persons who otherwise need international protection; Council 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

for the family unit. 

The principle of maximum inclusion in society of children with disabilities is reflected in 
strategy documents such as the Disability Strategy 2010-2020189 and the EU 2020 
Programme in relation to education and training190. The 2003 Council Resolution on equal 
opportunities for Pupils and Students with Disabilities 191 addressed the problem of access 
to education by children with disabilities. In 2010, the Resolution of the European 
Parliament on mobility and inclusion of children with disabilities192 stressed the need to 
ensure full respect for the rights of the child, including the right to education and the right 
to participate in community life of children with disabilities. The EU Institutions also support 
the European Agency for Development in Special Needs Education, the independent 
organisation acting as a platform for collaboration on special educational needs and the 
promotion of full participation within mainstream education and training193. 

C. Recommendations for EU action 

When evaluating the need for specific recommendations aimed at improving the situation of 
children with disabilities, it is important to highlight that children with disabilities are first 
and foremost children with the same needs as any other children and who should be 
beneficiaries of all rights recognised by the CRC. Their intrinsic difference with their peers 
needs to be recognised for designing appropriate legislative and policy measures. 

Horizontal issues 

	 As a first and general recommendation, all EU Member States which have not already 
done so should ratify the two conventions referred to in this study and implement their 
provisions by adopting national legislation and ensuring its practice. 

	 The European Commission, liaising with the UN Secretariat for the CRPD and the UN 
Secretariat for the CRC, should ensure Member States understanding and 
implementation of several definitions of the Conventions that are cornerstones for the 
implementation of the rights of children with disabilities, namely the definition of 
“disability”, the “best interests of the child” and the “evolving capacities of the child”. 
They should lead the development of initiatives to ensure that the specificities of 
children with disabilities are taken into account. 

To that end, it is recommended that the  Commission takes the initiative to provide 
clarification at EU level of the CRDP definition of “disability” as it is considered to be too 
broad in practice and its implementation at national level is therefore difficult. The 
development of guidance documents, exchange of best practices and promotion of 
existing manuals are recommended. 

Directive 2005/85/EC on minimum standards on procedures in Member States for granting or withdrawing refugee 

status.
 
189 Area of action 5 of the Commission Communication European Disability Strategy 2010-2020: A Renewed
 
Commitment to a Barrier-Free Europe COM(2010) 636 final.
 
190 Council Conclusions of 12 May 2009 on a strategic framework for European cooperation in education and
 
training (‘ET 2020’), 2009/C 119/02, OJ C 119/2, of 28 May 2005.
 
191 Council Resolution of 5 May 2003 on equal opportunities for pupils and students with disabilities in education 

and training, 2003/C 134/04.
 
192 European Parliament Resolution of 25 October 2011 on mobility and inclusion of people with disabilities and the 

European Disability Strategy 2010-2020 (2010/2272(INI)).
 
193 European Agency for Development in Special Needs Education website available at http://www.european-
agency.org/about-us.
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Country Report on England, Wales and Northern Ireland for the Study on Member States' policies for children with 
disabilities 

	 The European Commission should take action to promote that children with disabilities 
are considered in existing mainstreaming initiatives for non-discrimination and equal 
treatment. 

	 The EP, the Council and the Commission should promote the development of national 
information tools to assist families with children with disabilities to understand the legal 
frameworks applicable to them, including access to assistance measures, competent 
authorities, procedures and compliance mechanisms. Specific tools addressed to these 
families could include an EU web portal which could be linked, where possible, to 
national portals providing full information on rights, requirements, criteria for 
implementation, competent authorities, and coordination systems. This initiative could 
bring citizens closer to the EU. 

	 The EU Institutions should take a leading role in promoting awareness-raising on issues 
concerning the rights of children with disabilities, their interests and specific needs in 
order to promote the full implementation of the principle of best interests of children 
with disabilities. The EP and the Council could also use their budgetary powers to 
provide for financing of awareness-raising campaigns. 

Best interests of the child 

	 While most countries have legislation recognising the principle of best interests of the 
child, only few Member States contain in their legislation a general requirement for its 
systematic consideration in all decisions affecting children. Some Member States (such 
as Sweden and the UK) have introduced child impact assessments of proposed 
legislation. It is recommended that the European Commission promotes the exchange of 
these initiatives and develops a guide on methodologies for carrying out these child 
impact assessments implementing the best interests of the child principle. 

Right to non-discrimination 

	 The concept of reasonable accommodation in relation to the specific situation of children 
with disabilities needs clarification and further development to define the boundaries for 
the use of disproportionate burden. The EU, through the Commission, could support this 
through exchange of best practices at national level on the implementation of 
reasonable accommodation covering different situations. This would help defining the 
baselines from which the respect of the right requires public authorities’ action and 
prevents it from being subject to arguments of disproportionate costs. 

	 The 2008 Proposal for a Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation, if adopted, has the potential of addressing the situation of children with 
disabilities. Amendment 37 introduced by the European Parliament refers to multiple 
discrimination. Within this context, clarification could be introduced in the recitals of the 
proposed Directive in order to ensure that the situation of children with disabilities is 
considered as a part of its scope. 

	 The European Commission’s draft for an upcoming European Accessibility Act should 
explicitly cover children with disabilities’ access to goods and services, at least with a 
reference to multiple discrimination cases. 

Evolving capacities of children with disabilities 

	 The EP should consider ways to raise awareness and promote taking into account the 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

evolving capacities of children, including children with disabilities, with the aim to have 
the principle applied in all decision making processes affecting them.  

	 Any new legislation on child-friendly justice should include consideration of the ability of 
the child with disabilities to be heard in judicial proceedings affecting them. The 
Commission should ensure that these provisions are included in the anticipated EU law 
on special safeguards for suspected or accused persons who are vulnerable, including 
children, or the anticipated EU law for the recognition and enforcement of decisions on 
parental responsibility.  

	 Furthermore, it is recommended that the European Commission, the Council and the EP 
promote the use of the Council of Europe Guidelines on child-friendly justice and 
support training for the relevant professionals at all levels. 

Right of participation of children with disabilities 

	 The anticipated European Accessibility Act could provide for the development of tools to 
ensure the participation of children with disabilities in the consultation processes of the 
legislative and policy initiatives affecting them. 

	 The EP should explore ways to raise awareness on the requirements needed to ensure 
the right of participation of children with disabilities through concrete measures such as 
simulation of plenary meetings in the EP involving children with disabilities, 
guaranteeing physical access to the EP buildings or designing tools to ensure non-
physical participation. 

Right to be heard of children with disabilities 

	 In order to enable effective implementation of the right to be heard by children with 
disabilities, changes in the attitudes of judicial, administrative and enforcement officers 
are needed. To that end, the EP, the Council and the Commission should encourage 
Member States to develop awareness-raising actions and training addressed at public 
authorities. 

	 The Commission in preparing legislation on child-friendly justice, should ensure that 
adequate steps are taken to identify the ability of the child to express his/her views in 
judicial proceedings affecting them, enabling a climate of trust between the child and 
the judicial and enforcement officers and providing reasonable accommodation to 
ensure the effective right to be heard of children with disabilities. 

Freedom from violence 

	 It is recommended that the EP, the Council and the Commission promote the 
development of statistical information on the situation of violence affecting children, and 
in particular children with disabilities. Furthermore, they should promote the 
development of indicators (such as disability, children, girls, family environment) to be 
mainstreamed in other policy or general surveys so as to provide systematic data on 
the situation of children with disabilities.  

	 The European Commission and the EP should promote FRA to examine the situation of 
violence against children, particularly in institutions, including children with disabilities 
as they are particularly vulnerable. The necessary funding should be proposed to the 
budgetary authority.  

66
 



   

____________________________________________________________________________________________ 
 

 

  
 
 

 

  
 

  

  

  

 
 

 
 
 

 
 

 
 
  

  
 

  
  

 

 

  
 

  
 

 
 

  

 
 

  
 

 

Country Report on England, Wales and Northern Ireland for the Study on Member States' policies for children with 
disabilities 

	 The European Commission should consider in particular the need for measures at EU 
level aimed at reducing the number of cases of violence against children, especially 
children with disabilities, in Member States (both in a domestic context and in public 
institutions). The Commission could start preparatory work by organising working 
groups with Member States experts to consider: 

	 proposals for ensuring that Member States set up preventive measures and proper 
monitoring systems to detect cases of violence and abuse against children, 

	 the set up of control mechanisms and regular inspections, 

	 peer reviews or the Open Method of Coordination for implementation of proposals, 

	 access to information and communication services targeted at improving the system 
of complaints concerning children’s right to freedom from violence. 

	 The Commission could promote the organisation of specialised EU-wide training and 
workshops amongst professionals to share knowledge on complaint procedures, 
reporting measures and accessibility of communication services for children with 
disabilities, especially for children with severe disabilities or intellectual impairments. 
The budgetary authority should provide adequate funding for these activities. 

Right to family life of children with disabilities 

	 The Commission, the Council and the EP should encourage Member States to set up 
appropriate support structures for families with children with disabilities in order to 
reduce the risks of the child losing family life while safeguarding the best interests of 
children with disabilities. 

	 Within the Open Method of Coordination, the Commission should develop Guidelines on 
minimum requirements of residential institutions with regards to children with 
disabilities. The Guidelines would aim at ensuring that residential care centres have a 
small number of users and the capacity to host children with autism or with intellectual 
disabilities. 

	 The Commission should propose to the budgetary authority the use of EU funds for the 
protection of children’s right to family life, prioritising funds for families while ensuring 
that the good quality of the institutions is maintained. 

Access to assistance 

	 A special single national body (with regional offices) responsible for the management of 
services, budget and assistance of children and their families should be established in 
order to ensure consistency, coordination, effectiveness, increase accessibility and 
better guidance for families on the funding support available. 

	 The EP should continue to lead actions on children with disabilities to inform Member 
States on the negative impacts of budget cuts on implementation of their rights, 
especially in the field of education, social protection and health care. 

	 Within the European Semester process, the Commission should provide appropriate 
recommendations to Member States on how to use existing resources effectively instead 
of just cutting the necessary assistance for children with disabilities who belong to the 
most vulnerable citizens. 
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Access to inclusive education 

	 The Commission should develop actions to support Member States in improving 
education systems for children with disabilities through the Open Method of 
Coordination or peer review while respecting their general competence for matters 
related to education. Action at EU level could include: 

	 Development of best practice guides and recommendations on the minimum type of 
resources needed in mainstreaming schools, and on the role of parents and children 
with disabilities in decision-making processes affecting children with disabilities or 
the development of education objectives; 

	 Promotion of training for teachers on better understanding of children with 
disabilities’ needs and evolving capacities, teaching methodologies and handling of 
children with specific disabilities in a class together with their able-peers; 

	 Promotion of teaching tools that help the inclusion of children with disabilities in 
schools and outside of schools such as the Council of Europe’s COMPASS manual; 

	 Promotion of anti-bullying and anti-stigmatisation initiatives, including awareness-
raising campaigns promoting inclusion of children with disabilities; and 

	 Development of quality objectives for education offered to children with disabilities 
and the promotion of initiatives to maintain the support for higher education. 

EU Funding 

	 The EP, the Council and the Commission should promote among Member States the use 
of the Structural Funds to foster the development of quality social services provided for 
children with disabilities, while facilitating the implementation of the Voluntary 
European Quality Framework for Social Services; 

	 The EP, the Council and the Commission should promote the development of family and 
community-based alternatives with the purpose of de-institutionalisation. 

	 The EP, the Council and the Commission should encourage the use of structural funds 
for improving accessibility and inclusive education. 
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