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DIRECT TAXATION: PERSONAL
AND COMPANY TAXATION

The field of direct taxation is not directly governed by European Union rules. Nevertheless, a
number of directives and the case law of the Court of Justice of the European Union (CJEU)
establish harmonised standards for taxation of companies and private individuals. Moreover,
communications have been issued emphasising the importance of preventing tax evasion
and double taxation. Tax rulings for large companies in certain Member States, which could
potentially result in distortions of competition, are also a subject of political debate.

LEGAL BASIS

The EU Treaty makes no explicit provision for legislative competences in the area of direct
taxation. Legislation on the taxation of companies has usually been based on Article 115 of the
Treaty on the Functioning of the European Union (TFEU), which authorises the Union to adopt
directives on the approximation of laws, regulations or administrative provisions of the Member
States which directly affect the internal market; these require unanimity and the consultation
procedure.
Article 65 TFEU (free movement of capital) allows Member States to distinguish between
taxpayers who are not in the same situation with regard to their place of residence or with regard
to the place where their capital is invested. However, in 1995, the CJEU ruled (in Case C-279/93)
that Article 45 TFEU is directly applicable in the field of taxation and social security: that article
stipulates that freedom of movement for workers entails ‘the abolition of any discrimination
based on nationality [...] as regards employment, remuneration and other conditions of work
and employment’. Articles 110-113 TFEU require Member States to enter into negotiations on
the abolition of double taxation within the EU. Article 55 TFEU forbids discrimination between
the nationals of Member States as regards participation in the capital of companies. Most of
the arrangements in the field of direct taxation, however, lie outside the framework of EU law.
An extensive network of bilateral tax treaties involving both Member States and third countries
covers the taxation of cross-border income flows.

OBJECTIVES

Two specific objectives are the prevention of tax evasion and the elimination of double taxation.
In general terms, a degree of harmonisation of company taxation is justified in order to prevent
distortions of competition (in particular in connection with investment decisions), to prevent
‘tax competition’ and to reduce the scope for manipulative accounting.



Fact Sheets on the European Union - 2017 2

RESULTS

A. Company taxation
Proposals to harmonise corporation tax have been under discussion for several decades (1962:
Neumark report; 1970: Van den Tempel report; 1975: proposal for a directive on the alignment
of tax rates between 45% and 55%). In 1980, the Commission stated that the attempt at
harmonisation was probably doomed to failure (COM(80) 0139), and concentrated on measures
to complete the internal market. In the ‘Guidelines on corporation tax’ of 1990 (SEC(90) 0601),
three proposals were adopted, namely the Merger Directive (90/434/EEC — now 2009/133/
EC), the Parent Companies and Subsidiaries Directive (90/435/EEC — now 2011/96/EU),
and the Arbitration Procedure Convention (90/436/EEC). The fate of the 1991 proposal for a
directive on a common system of taxation applicable to interest and royalty payments made
between parent companies and subsidiaries in different Member States illustrates the often
protracted nature of the negotiations with the Member States: despite being revised and receiving
a favourable opinion from Parliament, the Commission withdrew it as a result of the failure to
reach agreement in the Council. A new version appeared in 1998 as part of the ‘Monti package’
and was subsequently adopted as Directive 2003/49/EC.
Meanwhile, the Ruding Committee of independent experts was established in 1991. Its report
recommended a programme of action to eliminate double taxation, harmonise corporation tax
rates and ensure full transparency of tax concessions offered by Member States to promote
investment. The Commission made a number of proposals which were later withdrawn.
In 1996, the Commission launched a new approach to taxation. In the field of company taxation,
the main result was the Code of Conduct for Business Taxation, adopted as a Council resolution
in 1998. The Council also established a Code of Conduct Group (known as the ‘Primarolo
Group’) to examine cases of unfair business taxation. The group identified 66 tax practices to be
abolished within five years. In 2001, the Commission prepared ‘an analytical study of company
taxation in the European Community’ (SEC(2001) 1681). The accompanying Commission
communication (COM(2001) 0582) noted that the main problem faced by companies was that
they had to adapt to different national regulations in the internal market. The Commission
proposed several approaches to the problem of providing companies with a consolidated
tax base for their EU-wide activities: home state taxation, an optional common consolidated
tax base (CCTB), a European company tax and a compulsory, fully harmonised tax base.
In 2004 a working group was set up, and the results of its work were incorporated into a
Commission proposal (COM(2011) 0121). The proposed ‘common consolidated corporate tax
base’ (CCCTB) would mean that companies would benefit from a system with a central contact
point to which they could submit their tax refund claims. They would also be able to consolidate
all their profits and losses made in the EU. Member States would retain full responsibility for
setting their own rates of corporate tax. In April 2012, the European Parliament adopted its
legislative resolution on this proposal. In June 2015, to give fresh impetus to the negotiations
in the Council, the Commission came up with a strategy for re-launching the CCCTB proposal
in 2016. The Commission opted for a two-step process, separating the common base and
consolidation elements, with two interconnected legislative proposals: on a common corporate
tax base (CCTB) and on a common consolidated corporate tax base (CCCTB). While it would
call for the introduction of the CCCTB to be compulsory, there would be provisions for phasing
it in. The revamped proposal, adjusted to take account of work done by the OECD, could also
address tax avoidance by closing regulatory gaps between the national systems and thus putting
a stop to common tax-avoidance arrangements.

http://www.europarl.europa.eu/RegistreWeb/search/simple.htm?reference=COM_COM(2011)0121
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1497602882502&uri=CELEX:52016PC0685
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1497602882502&uri=CELEX:52016PC0685
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1497602730658&uri=CELEX:52016PC0683
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B. Fair taxation, tax transparency and measures to combat tax avoidance and harmful tax
competition
In the course of the 2008 financial crisis, attention turned to combating tax avoidance and to
equitable taxation of companies. Increased transparency is seen as one of the ways of achieving
this, as evidenced in the Tax Transparency Package of 18 March 2015, which included the
Council Directive on the automatic exchange of information on tax rulings between Member
States (Directive (EU) 2015/2376) and the communication on tax transparency to fight tax
evasion and avoidance (COM(2015) 0136). In 2015, the Commission adopted an action plan
for a fair and efficient corporate tax system in the European Union (COM(2015) 0302), with
provisions for reforming the corporate tax framework in order to combat tax abuses, ensure
sustainable revenue and support an improved environment for business in the internal market.
In January 2016, the Commission proposed a package of measures to combat tax avoidance,
which included a proposal for a Council directive to combat tax avoidance practices with an
immediate impact on the functioning of the internal market (COM(2016) 0026). The Council
adopted this directive in July 2016. In April 2016, the Commission proposed an amendment to
Directive 2013/34/EU as regards disclosure of income tax information by certain undertakings
and branches. The proposal requires multinational enterprises (with a consolidated turnover of
at least EUR 750 million) to disclose publicly certain parts of the information submitted to the
tax authorities.
Member State tax systems must be consistent with the EU rules on State aid. In connection
with the Commission’s ongoing investigation into tax rulings made for certain companies,
the European Parliament set up the temporary Special Committee on Tax Rulings and Other
Measures Similar in Nature or Effect (the TAXE Committee) and the subsequent TAXE 2
Committee. The mandate of the TAXE 2 Committee ended in August 2016.
C. Taxation of SMEs
Since 2001, the Commission has been pursuing the ‘home state taxation’ scheme, under which
SMEs would be allowed to compute their profits (including those generated in other Member
States) on the basis of their (familiar) home state rules. An Expert Group on Removing Tax
Obstacles to Cross-border Venture Capital Investments was set up, and reported in 2010.
D. Personal taxation
1. Income tax
The taxation of individuals who work in, or draw a pension from, one Member State but live
or have dependent relatives in another has always been a contentious issue. With bilateral
agreements, double taxation can generally be avoided, but this has not resolved issues such as
the application of different forms of tax relief available in the country of residence to income
in the country of employment. In order to ensure equal treatment between residents and non-
residents, the Commission put forward a proposal for a directive on the harmonisation of income
tax provisions with respect to freedom of movement (COM(1979) 0737), on the basis of which
taxation in the country of residence would have been the rule. Following its rejection by the
Council, this proposal was withdrawn, and the Commission merely issued a recommendation
on the principles that should apply to the tax treatment of non-residents’ income. In addition,
proceedings were brought against some Member States for discrimination against non-national
employees. In 1993, the CJEU ruled (in Case C-112/91) that a Member State cannot treat non-
nationals from another Member State less favourably in terms of the collection of direct taxes
than it does its own nationals (see Case C-279/93). In general, integration in the field of personal
direct taxation can be said to have been furthered more by CJEU rulings than by legislative

http://www.europarl.europa.eu/RegistreWeb/search/simple.htm?reference=COM_COM(2015)0136
http://www.europarl.europa.eu/RegistreWeb/search/simple.htm?reference=COM_COM(2015)0302
http://www.europarl.europa.eu/RegistreWeb/search/simple.htm?reference=COM_COM(2016)0026
http://www.europarl.europa.eu/committees/en/taxe/home.html
http://www.europarl.europa.eu/committees/en/tax2/home.html
http://www.europarl.europa.eu/committees/en/tax2/home.html
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proposals. In 2016, the Commission adopted a proposal for a directive (COM(2016) 0686)
aiming to improve existing double taxation dispute resolution mechanisms in the EU.
2. Taxation of bank and other interest paid to non-residents
In principle, taxpayers are required to declare income from interest. In practice, the free
movement of capital and banking secrecy have offered scope for tax evasion. Some Member
States impose a withholding tax on interest income. However, when in 1989 Germany
introduced such a tax at the modest rate of 10%, there was a massive movement of funds
into Luxembourg, and collection of the German tax had to be suspended. That same year the
Commission proposed the introduction of a common system of withholding tax on interest
income, levied at the rate of 15%. This proposal was then withdrawn and replaced by a new one
to ensure minimum effective taxation of savings income in the form of interest payments (with
a tax rate of 20%). Following lengthy negotiations, a compromise was reached, and Council
Directive 2003/48/EC on the taxation of interest income was adopted. It has since been replaced
by the more far-reaching Directive 2014/107/EU, which, together with Directive 2011/16/EU,
provides for comprehensive exchanges of information between tax authorities.

ROLE OF THE EUROPEAN PARLIAMENT

On tax proposals, Parliament’s role is generally confined to the consultation procedure. Its
resolutions have broadly supported all Commission proposals in the fields of both company and
personal direct taxation, while advocating a widening of their scope.
Parliament works on ‘annual tax reports’. The first of these, supported by a workshop, was
adopted in February 2012 (2011/2271(INI)). It deals in particular with issues of double taxation.
The 2013 report considered the issues of taxation and growth as well as tax coordination
(2013/2025(INI)). The 2015 report condemned aggressive tax policy and advocated a common
approach in order to tackle tax fraud and tax avoidance more effectively and provide an
improved framework for the correct functioning of the single market (2014/2144(INI)).
As a follow-up to the work of the temporary Special Committees on Tax Rulings and Other
Measures Similar in Nature or Effect, Parliament adopted two resolutions (TAXE and TAXE 2).
In 2016, following the ‘Panama Papers’ leak, Parliament established a Committee of
Inquiry (PANA committee) to investigate alleged contraventions and maladministration in the
application of EU law in relation to money laundering, tax avoidance and tax evasion.
Dražen Rakić
11/2017

http://www.europarl.europa.eu/RegistreWeb/search/simple.htm?reference=COM_COM(2016)0686
http://www.europarl.europa.eu/document/activities/cont/201112/20111213ATT33992/20111213ATT33992EN.pdf
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2011/2271(INI)
http://www.google.co.uk/url?sa=t&rct=j&q=annual%20tax%20report%3A%20how%20to%20free%20the%20eu%20potential%20for%20economic%20growth&source=web&cd=1&cad=rja&ved=0CDIQFjAA&url=http%3A%2F%2Fwww.europarl.europa.eu%2Foeil%2Fpopups%2Fficheprocedure.do%3Freference%3D2013%2F2025(INI)%26l%3Den&ei=ds1BUYbKMofGPLb9gfgH&usg=AFQjCNFyfwwU0E8PPT7tBQ_yZLoqZhRBlA&bvm=bv.43287494,d.ZWU
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2014/2144(INI)
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0408+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P8-TA-2016-0310&language=EN&ring=A8-2016-0223
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