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Summary 
 
Considering the legal homogeneity principle on which the European Economic Area is based, reforms 
currently under discussion in the European Community concerning the implementation of Articles 81 and 82 
EC will have to be incorporated within the EEA framework once adopted, especially in the so-called EEA 
EFTA Pillar side. From a technical point of view, this requires sine qua non legal amendments to some EEA 
Agreement Protocols, to Protocol n°4 of the Agreement between EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice, as well as to EEA EFTA States national legislation. However, 
the EEA EFTA pillar authorities have stated their wish to see additional changes carried out. This might lead 
the EC institutions to take these claims into account in the shaping of the final text concerning reforms. But 
this will probably not hinder the incorporation of the new EC competition rules into EEA legislation. It 
should be noted, in particular, that EFTA authorities have expressed broad support for the core aspects of the 
reforms. 
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INTRODUCTION 

 
Possible reforms to the competition rules which are under discussion concern the implementation of 
the "Rules applying to undertakings" within the meaning of the heading of the first Section of 
Chapter 1 of Title VI of the EC Treaty. It aims to modify the enforcement of Article 81 EC, which 
sets out rules applicable to restrictive agreements, decisions and concerted practices, and of 
Article 82, which deals with abuses of dominant positions. This proposed reform is included in the 
"Proposal for a Council Regulation implementing Articles 81 and 82 of the Treaty" presented by the 
Commission to the Council in September 20001, which has lately been the subject of a resolution of 
the European Parliament2. Although the legislative process has not yet led to the adoption of a final 
text, the question of the application of the reform in the European Economic Area (EEA) has already 
arisen. The EEA Agreement tends to extend the principal EC Common Market rules to the European 
Free Trade Association (EFTA) States3, including competition rules applying in that Market. It 
should be noted that submissions of the main EFTA authorities were collected and carefully 
examined by the Commission during the drafting of its proposal4. 

 
We will examine the problems raised by the proposed reform in the context of the rules currently in 
force in the EEA (I), and review possible solutions intended to bring about the proposed reform 
within the EEA framework (II). 
 

I.  THE EXISTING PROBLEM 

 
The reforms currently envisaged in the European Community aim mainly to introduce a 
"decentralised" enforcement system of the competition rules (A). However the rules currently in 
force in the EEA at the international level and at the internal level are not based on the principle of 
decentralisation (B). It appears therefore necessary that after having been adopted by the European 
Community, these reforms should be incorporated within the broader framework of the EEA, 
especially in the EEA EFTA pillar, to satisfy the legal homogeneity principle on which this area is 
based (C). 

                                                 
1  Proposal for a Council Regulation on the implementation of the rules on competition laid down in Articles 81 and  
 82 of the Treaty and amending Regulations (EEC) n° 1017/68, (EEC) n° 2988/74, (EEC) n° 4056/86 and (EEC) 
  n° 3975/87 ("Regulation implementing Articles 81 and 82 of the Treaty"), COM (2000) 582 final, 27.9.2000, and  
 OJEC n° C 365 E, 19.12.2000, p. 284. 
2  The consultation procedure is applicable, the proposal for a Regulation being based on Article 83 EC: see the  
 resolution of the European Parliament concerning the Council Regulation on the implementation of the rules on  
 competition laid down in Articles 81 and 82 of the Treaty adopted on the 6th of September 2001 <http://www3.  
 europarl.ep.ec/omk/omnsapir.so/calendar?APP=PDF&TYPE=PV2&FILE=p0010906FR.pdf&LANGUE=EN>,  
 on the basis of the report of Mr. J. Evans, doc. PE A5-0229/2001 FINAL, 21 June 2001, 66 p. 
3  Except for Switzerland which refused to ratify the European Economic Area Agreement in December 1992, following  
 a referendum. 
4  See COM (2000) 582 final op. cit., p. 3. Concerning the collected comments, see "Comments of the EFTA  
 Surveillance Authority to the European Commission's White Paper on modernisation of the rules implementing  
 Articles 81 and 82 of the EC Treaty", 30th September 1999, doc. n° 99-7274-D, 12 p.; "EEA EFTA States comments  
 on the Commission White Paper on modernisation of the rules implementing articles 81 and 82 of the EC Treaty"  
 (COM(1999)101 final), 30 September 1999, 15 p.; "Note concerning the discussion paper on EFTA related issues 
 raised by the Modernisation of the Rules Implementing Articles 81 and 82 of the EC Treaty" established by the  
 Working Group on Competition Policy of the Standing Committee of the EFTA States, 14 July 2000, 12 p.; and  
 Hafstein H. / EFTA Surveillance Authority, "Modernisation and Decentralisation in the EEA", EFTA Competition  
 seminar, 4 April 2001, 9 p.  
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A.  The main characteristics of the reforms envisaged in the Community 

 
Regulation n° 17/62 of 6 February 1962, which laid down the rules of procedure concerning 
the application of Articles 81 and 82 EC, established a strongly centralised system of 
authorisation for all restrictive agreements falling under the scope of the prohibition of 
Article 81 § 1 EC, and which require an exemption based on Article 81 § 3. Both national 
courts and Member States' competition authorities can, like the Commission, apply Article 81 
§ 1 as well as Article 82 EC, but the Commission, because of the terms of Regulation 
n° 17/62, holds the monopoly over the application of Article 81 § 3 EC. The European 
Commission is the only body empowered to grant exemptions on prior notification of the 
restrictive agreements and practices if the conditions for the application of Article 81 § 3 EC 
appear to have been met. 
 
The core reform to the competition rules currently under examination consists in the removal 
of this monopoly power of the European Commission, so as to relieve it of this task, in 
particular in the context of the possible enlargement of the European Community, and to 
reduce the administrative burden which weighs heavily on industry. 
 
The reform aims to give direct effect to Article 81 § 3 EC5, so that national courts and national 
competition authorities will apply this provision without any preliminary decision and without 
a request for a preliminary authorisation being necessary. This would result in the substitution 
of a system of legal exception to a system of prior authorisation. If this change is agreed, 
cartels falling under the scope of Article 81 § 1 EC and not meeting the conditions of 
Article 81 § 3 EC would be prohibited ab initio, and agreements falling under the scope of 
Article 81 § 1 EC which meet the conditions of Article 81 § 3 EC would be valid ab initio.  
 
In order to guarantee uniform application of the EC competition provisions despite 
decentralisation of the enforcement of the competition rules, the proposal for a Regulation 
provides for the creation of a network of collaboration and exchange of information linking 
the Commission and national competition authorities6. For the same reason, the Commission 
will be consulted by national authorities before they come to certain decisions7, and it will be 
empowered to intervene in order to submit comments to national courts8. The Commission 
will continue to have the power to withdraw any case from the national competition 
authorities by itself initiating proceedings, and to decide that Articles 81 § 1 or 82 EC are 
inapplicable9. It should be stated that with the aim of avoiding competing application of EC 
and national legislation in competition law, useless due to the primacy of the first, the 
proposal for a Regulation states that when an agreement, a decision of association of 
undertakings, a concerted practice or an abuse of dominant position is likely to affect trade 
between Member States, only EC competition rules apply. These rules will have to be applied 
by the authority best-placed to deal with the case in the context of the network of 
collaboration between the competition authorities10. 

 

                                                 
5  Proposal for a Regulation op. cit., Article 1. 
6  Proposal for a Regulation op. cit., Articles 11 and following. 
7  Proposal for a Regulation op. cit., Article 11 § 4. 
8  Proposal for a Regulation op. cit., Article 15 § 3. 
9  Proposal for a Regulation op. cit., Articles 11 § 6 and 10. 
10  COM (2000) 582 final op. cit., p. 9. Accordingly, the proposal for a Regulation enables the competition authorities  
 to suspend proceedings or to reject a complaint for the reason that a case is or was dealt by another competition  
 authority (Article 13 of the Proposal for a Regulation op. cit.). 
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B.  Competition rules in the EEA currently in force 

 
The existing rules relating to competition in the EEA under the EEA Agreement result from 
the "centralised" system currently in force in the European Community (1). Centralisation 
appears all the more obvious because the competition authorities of the EEA EFTA States, 
when they exist, are empowered only to apply their respective national legislation on 
competition (2). 

 

1. The existing competition rules under the EEA Agreement 

 
The substantive rules under the terms of the EEA Agreement are identical to those which 
apply within the European Community (a). The enforcement system established by this 
Agreement is both centralised and bicephalous (b).  

 

a. The substantive rules 

 
The rules of competition applying to undertakings pursuant to the EEA Agreement are 
in effect identical to the rules of competition drawn up by the EC Treaty. Article 53 
EEA mirrors Article 81 EC -including § 3. Article 54 EEA copies Article 82 EC. 
However, some minor variations do exist. Articles 81 §1 and 82 EC require, for the 
purposes of their application, that an cartel may affect "trade between Member States", 
whereas Articles 53 § 1 and 54 EEA require that trade "between the Contracting 
Parties" may be affected. But this difference only results from the different geographical 
area of application of the two provisions. The concept of affecting trade itself is the 
same under the EC and the EEA provisions. In the same way, reference to the distortion 
of competition within the "Common Market" in Articles 81 § 1 and 82 EC disappears in 
Articles 53 § 1 EEA and 54 EEA, to be replaced by a reference to the "territory covered 
by this Agreement". The concept of distortion of competition remains nevertheless 
common to the EC and EEA provisions11. 

 

 b. The enforcement system 

 
The structure of the system of enforcement of the rules of competition applicable to 
undertakings established by the EEA Agreement rests on the "double pillar" system, 
within which intervene both the European Commission and the EFTA Surveillance 
Authority (ESA). Under EEA Protocol n° 21, the European Commission implements the 
rules of competition in accordance with the powers and functions which are conferred 
on it within the EC framework. Under the terms of the Agreement between EFTA States 
on the Establishment of a Surveillance Authority and a Court of Justice (Surveillance 
and Court Agreement), the ESA has the same powers and functions as the European 

                                                 
11  See Stemshaug (H.), "Competition policy in the EFTA pillar of the EEA", in Bellis (J.-F.), "La politique  
 communautaire de la concurrence face à la mondialisation et à l'élargissement de l'Union européenne", Institut  
 Universitaire International de Luxembourg, Nomos Verlagsgesellschaft, Baden-Baden, 2001, 240 p., pp. 109-134,  
 p. 114.  
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Commission. The current EC system of centralised application of the rules of 
competition, under Regulation n° 17/62, is therefore extended to the EEA. 
 
This institutional duality, which has its origin in the political refusal by the EFTA States 
to accept the sole authority of the European Commission, called for a separation of the 
tasks likely to avoid conflict and dispute about competence, which might generate 
divergent decisions by both authorities when dealing with the same facts. It is the so-
called "one-stop-shop" principle which regulates the competence of each authority. 
According to this principle, a case can be handled by one of the surveillance authorities, 
knowing that the decisions of this authority are valid and enforceable throughout the 
EEA12.  In accordance with this principle, Article 56 EEA lays down the criteria for the 
allocation of individual cases based on the distinction between EFTA or EC "pure 
cases", and "mixed cases". 
 
The pure cases under Article 53 EEA are either those in which trade between the 
Community Member States is affected (EC pure cases), or those in which trade between 
EFTA States is affected (EFTA pure cases). The pure cases under Article 54 EEA are 
those in which either a dominant position is found to exist on the territory of the 
Community Member States (EC pure cases), or on that of the EFTA States (EFTA pure 
cases). Therefore, EC pure cases fall within the jurisdiction of the European 
Commission, which applies Articles 81 and 82 EC, but also Articles 53 and 54 EEA, 
insofar as EC Member States are also Contracting Parties to the EEA agreement. The 
EFTA pure cases fall within the jurisdiction of the ESA, which applies Articles 53 and 
54 EEA13. 
 
The "mixed cases" are those in which trade between the European Community and one 
or more EFTA States is affected by an agreement between undertakings, or in which a 
dominant position is found to exist on the territory of both surveillance authorities. A 
complex allocation criterion of these cases based on the geographical attribution of the 
turnover of the concerned companies is then applied14. The application of this criterion 
most frequently gives jurisdiction to the Commission, which means that the ESA and 
the EFTA States are generally involved in mixed cases through the co-operation rules of 
EEA Protocol n° 2315. In accordance with Articles 58 and 109 § 2 EEA, this Protocol 
lays down co-operation rules between the two authorities applicable to mixed cases16 to 

                                                 
12  See Article 110 EEA. 
13  See Article 56 § 1 a) EEA and 56 § 2 EEA first sentence. 
14  With regard to restrictive agreements, decisions and concerted practices falling under Article 53 EEA, two principles  
 apply. Firstly, the cases where trade between the European Community and one or more EFTA States is affected (and  
 not trade between EC Member States), the ESA has jurisdiction only if the concerned undertakings achieve at least  
 33% of their EEA-wide turnover in the territory of EFTA States, otherwise the case is attributed to the Commission  
 (Article 56 § 1 b EEA). Secondly, all cases where trade between EC Member States is affected are dealt with by the  
 Commission (Article 56 § 1 c EEA), with the exception of cases where the effect on trade between EC Member States  
 or on competition within the Community is considered "not appreciable". The ESA handles these cases (Article 56  
 § 3). With regard to abuse of dominant position falling under Article 54 EEA; Articles 56 § 1 b and c EEA apply.  
 Cases will therefore be attributed pursuant to the above mentioned turnover criterion (Article 56 § 1 b EEA), unless  
 the behaviour under review affects trade between Member States, in which instance the Commission is responsible  
 for dealing with the case (Article 56 § 1 c EEA). 
15  See "Comments of the EFTA Surveillance Authority to the European Commission's White Paper on modernisation  
 of the rules implementing Articles 81 and 82 of the EC Treaty", op. cit., p. 4, and "Modernisation and  
 Decentralisation in the EEA", EFTA Competition seminar, op. cit., p. 6. 
16  I.e. in the presence of a case falling within the scope of Article 56 § 1 b, c, § 2 second sentence, and § 3 (see Protocol  
 n° 23 concerning the co-operation between the Surveillance Authorities, art. 1 (1)). 
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ensure the homogeneity of the surveillance throughout the EEA, and a homogeneous 
interpretation and application of the rules relating to competition. These co-operation 
procedures principally concern the exchange of information and consultation, from the 
outset and at all the stages of the proceedings, as well as administrative assistance, in 
particular with respect to the investigations to be carried out in the territory of the other 
surveillance authority. The EFTA States and the EC Member States are given the right 
to express their views at all stages of the proceedings. 

 

 2. National anti-trust legislation of the EEA EFTA States 

 
None of the EEA EFTA States national authorities is at present empowered to enforce 
articles 53 and 54 EEA as such. Nevertheless, considering the competence of national 
administrative bodies to cope with the implementation of European competition rules, EEA 
EFTA States can be classified as follows: (a) Iceland, (b) Norway, and (c) Liechtenstein. 

 

a. Iceland 

 

The current Icelandic Competition Act dates from 1993. It has been amended by law 
n° 107/2000, which entered into force on the 6 December 200017. As it stands, the Act is 
based on the same principles as the European rules. Articles 10 and 16 of the Act mirror 
both Article 81 § 1 and § 3 EC, and Article 53 § 1 and § 3 EEA. Article 11 of the Act 
reflects both Article 82 EC and Article 54 EEA. Exemptions are therefore possible on 
request of the undertakings for agreements or resolutions between undertakings falling 
under the scope of Article 10 of the Act.  

 
The competent administrative authorities that have the power to grant exemptions, and 
review the enforcement of competition policy, are the Competition and Fair Trade 
Authority (Samkeppnisstofnun) and the Competition Council (Samkeppnisráð). The 
Authority prepares cases to be submitted to the Council. It can decide provisionally on 
individual matters and may take decisions of limited scope. More complex cases are 
submitted to the Competition Council. Decisions of the Council and the Authority can 
be submitted to the Competition Appeals Committee on appeal. Decisions of the 
Committee may be referred to the courts. 
 

 b. Norway 

 
The current Norwegian Competition Act ("Act relating to Competition in Commercial 
Activity") dates from 1993. It was amended on 5 May 200018. It is based on a different 
system to that of the EC legislation. It includes a combination of prohibition provisions 
(e.g. price fixing, bid rigging and market sharing) and intervention powers (e.g. against 
other anti-competitive behaviour and mergers). However, exemptions from prohibitions 
are possible, and the Act is by and large aimed at restricting the same types of anti-
competitive conduct that EC law and EEA law restrict19. Furthermore, Norwegian 

                                                 
17  See <http://www.samkeppni.is/english.htm>. 
18  See <http://www.konkurransetilsynet.no/velkommen.html>. 
19  See Johansen (K. E.), "Consequences for national Competition Authorities in the EEA EFTA Countries", Speech held  
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Competition Authorities take part in the preparation of new EC legislation as long as the 
proposal is at the European Commission level. There is also active communication 
between the Norwegian Competition Authorities and the Commission, via the ESA, in 
individual competition cases which involve Norwegian markets. 

 
It should be noted that a Royal Commission with a mandate to make proposals for new 
competition legislation was established in November 2000. Before 1 November 2001 
this Commission shall in particular deliberate to what extent a possible new national 
competition law should be based on principles and procedures parallel to the EEA 
competition rules, or any other model, and give advice in this respect. If so decided, the 
Commission shall propose a new competition Act before November 2002. 
 

 c. Liechtenstein 

 

Liechtenstein does not have a competent administrative authority as regards 
competition. It has no specific national legislation in this field20. The Office of the 
National Economy (Office de l'économie nationale) is however authorised to assist the 
ESA and the European Commission in cases covered by the EEA Agreement under the 
Liechtenstein law of 23 March 1996 for the implementation of the rules of competition 
in the EEA21. 

 

C.  The need to incorporate the new Regulation within the EEA framework 

 
The homogeneity of the application of legal provisions in the EEA -and in particular of the 
rules of competition- constitutes without any doubt the cornerstone of the EEA Agreement. 
The main purpose of the Agreement is to "promote a continuous and balanced strengthening 
of trade and economic relations between the Contracting parties with equal conditions of 
competition, and the respect of the same rules, with a view to creating a homogeneous 

European Economic Area"22. It is therefore inconceivable that reform of the enforcement of 
competition rules applying to undertakings were to be implemented in the EEA EC pillar and 
not in the EEA EFTA pillar, except to breach the very basis of the EEA. Moreover, from a 
legal point of view, it is reasonable to consider that there exists for all the Contracting Parties 
to the EEA Agreement an obligation to ensure homogeneous conditions of competition, which 
postulates both the integration of the new Council Regulation within the EFTA pillar and an 
uniform decentralised application of the rules of competition throughout the EEA.  

 
This obligation can be deduced from Article 1 § 2 e) of the EEA Agreement, which states that 
"in order to attain the objectives set out in paragraph 1, the association shall entail, in 
accordance with the provisions of this Agreement: [...] the setting up of a system ensuring that 

                                                                                                                                                            
 at EFTA Competition Seminar "The Modernisation of EC Competition Policy and the EEA", Brussels, 4 April 2001. 
20  See "Comments of the EFTA Surveillance Authority to the European Commission's White Paper on modernisation  
 of the rules implementing Articles 81 and 82 of the EC Treaty", op. cit., p. 4. 
21  Law of 23 May 1996 regarding the Implementation of the Competition Rules in the European Economic Area,  
 Liechtenstein State Gazette (Liechtensteinisches Landesgesetzblatt) 1996, vol. n° 113, 22 August 1996. 
22  Article 1 § 1 EEA. See also the 4th recital to the preamble of the EEA Agreement, which refers to the "objective of  
 establishing a dynamic and homogeneous European Economic Area, based on common rules and equal conditions  
 of competition". 
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competition is not distorted and that the rules thereon are equally respected"23. This obligation 
can also be deduced from EEA Protocol n°21, which stipulates that the surveillance Authority 
must be given "equivalent powers and similar functions to those of the EC Commission"24. 
Furthermore, it arises from Article 102 § 1 of the EEA Agreement, under which "in order to 
guarantee the legal security and the homogeneity of the EEA, the EEA Joint Committee shall 
take a decision concerning an amendment of an Annex to this Agreement as closely as 
possible to the adoption by the Community of the corresponding new Community legislation 
with a view to permitting a simultaneous application of the latter as well as of the amendments 
of the Annexes to the Agreement"25. 

 
However, if the procedure laid down by Article 102 will have to be used to incorporate the 
new Community Regulation into the EEA EFTA pillar, it does not appear sufficient to allow 
effective application of the new competition rules reform in the EEA. The range of the 
proposed reform must involve additional legal changes. 

 
 

II. POSSIBLE SOLUTIONS 

 
The application of the reform of the rules relating to the enforcement of competition provisions in 
the EEA requires some sine qua non legal changes (A). To maintain its prerogatives in the current 
context of the centralised application of the rules of competition, the EEA EFTA pillar has stated its 
wish to see additional changes carried out (B). 
 

A. The minimum requirements of the integration of the new Regulation within the EEA 

framework 

 
The application of the reform of the rules of competition within the EEA framework requires 
no change to the core parts of the EEA Agreement (1). On the other hand, EEA Protocol 
n°  21 (2), Protocol n° 4 of the Agreement between EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice (3), as well as EEA Protocol n° 23 (4) require 
amendment. Finally, the possibility for the national authorities of the EFTA Member States to 
apply the EEA competition rules should be extended (5). 

                                                 
23  Article 1 § 2 e) EEA. 
24  Protocol n° 21 EEA, art. 1 (1). 
25  Article 102 § 1 EEA. The EEA Joint Committee is made up of representatives of the EEA EFTA States, the European 
 Commission, and the EC Member States. 
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1. The compatibility of the main part of the EEA Agreement 

 
The integration of the new Council Regulation in the EEA framework seems to require no 
modification to the main part of the EEA agreement. The "decentralised" application of 
Articles 53 and 54 EEA appears indeed compatible with the terms of Articles 55 and 56 
EEA, which deal with the jurisdiction of the European Commission and the ESA to apply 
Articles 53 and 54 EEA. 

 
Article 56 EEA lays down that "individual cases falling under article 53 shall be decided 
upon by the surveillance authorities in accordance with the following provisions"26. But it 
is possible to interpret this provision as regulating the relationship of both surveillance 
authorities (the European Commission and the ESA), and not the relationship between the 
ESA and the national competition authorities. Hence, Article 56 does not hinder the 
application of Article 53 EEA by the national authorities. 

 
Article 55 EEA lays down that it is for the competent surveillance authority to apply the 
rules of Articles 53 and 54 EEA. But it is only "without prejudice to the provisions giving 
effect to articles 53 and 54 as contained in Protocol 21 and Annex XIV of this 
Agreement"27. It appears therefore possible to deviate from the principle according to 
which the competent surveillance authority (and not the national authorities) applies the 
rules of competition without amending the text of Article 55 EEA, but while modifying 
EEA Protocol n° 21 and possibly annex XIV to the EEA agreement. Modification of EEA 
Protocol n° 21 is, anyway, required in any hypothesis. 

 

 2. The amendment of EEA Protocol n° 21 

 
Article 3 of the EEA Protocol n° 21 gives the list of EC acts and provisions which "reflect 
the powers and functions of the EC Commission for the application of the competition 
rules of the Treaty establishing the European Economic Community"28. Regulation 
n° 17/62 is included in this list. As the reform of the competition rules applying to 
undertakings consists precisely in the recasting of this Regulation, substitution of the new 
Regulation for the old one is necessary. Articles 6 to 13 of the Protocol, which deal, in 
particular, with the time aspects of the application of the notification rules as well as of the 
application of the exemption decisions in relation to the entry into force of the Agreement, 
have to be amended too29. 

 
These modifications have to be carried out on the basis of Article 98 EEA, which refers to 
the procedure of Article 102 EEA (see above, I/C)30. In other words, any amendment of the 
EEA Protocol n° 21 will require a decision by the EEA Joint Committee. It should be 

                                                 
26  Article 56 § 1 EEA. 
27  Article 55 EEA. 
28  Article 3 § 1 of EEA Protocol n° 21. 
29  See "Comments of the EFTA Surveillance Authority to the European Commission's White Paper on modernisation  
 of the rules implementing Articles 81 and 82 of the EC Treaty", op. cit., p. 4. 
30  Article 98 EEA stipulates that "The Annexes to this Agreement and Protocols 1 to 7, 9 to 11, 19 to 27, 30 to 32, 37,  

39, 41 and 47, as appropriate, may be amended by a decision of the EEA Joint Committee in accordance with 
Articles 93 (2), 99, 100, 102 and 103". 
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pointed out that Article 103 § 1 EEA states that such a decision can be binding on a 
Contracting Party only after the fulfillment of constitutional requirements. In order to be 
binding, the decision of the EEA Joint Committee will therefore have to be the subject of a 
transposition into the internal legal order of the two dualistic31 States concerned, i.e. 
Norway and Iceland32. It may also need parliamentary consent in Liechtenstein, depending 
on budgetary implications of the decision33. 

 

 3. The amendment of Protocol n° 4 of the Agreement between EFTA States on the 

  Establishment of a Surveillance Authority and a Court of Justice 

 
Chapter II ("General procedural rules implementing articles 53 and 54 of the EEA 
Agreement") of the Protocol n° 4 of the Agreement between EFTA States on the 
Establishment of a Surveillance Authority and a Court of Justice constitutes, for the EEA 
EFTA pillar, the equivalent of Article 3 of EEA Protocol n° 21. It lays out the provisions 
of Regulation n° 17/62 with regard to the functions and powers of the ESA in the field of 
application of the rules of competition. Here again, substitution of the provisions of the 
new Council Regulation for those of the old appears necessary -not to say compulsory34. 
Further changes will have to be made to Protocol n° 4 of the above mentioned Agreement, 
in particular to Chapter XIV ("Detailed rules concerning notifications, time limits and 
hearings in the field of control of concentrations between undertakings"), insofar as it lays 
out provisions concerning the conversion of concentration notifications into cartel 
notifications, which provisions relate to the application of Chapter II of Protocol n° 435. 

 
These modifications will have to be carried out in accordance with Article 49 of the 
Agreement between EFTA States on the Establishment of a Surveillance Authority and a 
Court of Justice, which states that "the Governments of the EFTA States may, [...] on a 
proposal from or after hearing the EFTA Surveillance Authority, by common accord 

                                                 
31  Dualism is "a theory of the relation between public international law and the municipal law of any State, which 
holds,  
 in opposition to monism, that the two are distinct legal orders and that neither has the power to create or alter rules  
 of the other, though the municipal law of a State may provide that international law will be applicable in part within  
 its jurisdiction. This is not deferring to international law but adopting it or applying municipal rules which are  
 identical with those of international law" [Walker (D. M.), The Oxford Companion to Law, Clarendon Press, 
 Oxford, 1980]. 
32  Once incorporated in the national legal order, the Regulation will have legal effect for the individuals, as article 7 
EEA  
 states that "Acts referred to or contained in the Annexes to this Agreement or in decisions of the EEA Joint  
 Committee shall be binding upon the Contracting Parties and be, or be made, part of their internal legal order as  
 follows: (a) an act corresponding to an EEC regulation shall as such be made part of the internal legal order of the  

Contracting Parties" (see Nordberg (S.), et al., The European Economic Area. EEA Law. A Commentary on the EEA 
Agreement, Fritzes, Stockholm, 1993, 893 p., pp. 502-554, p. 205). 

33  See <http://secretariat.efta.int/euroeco/jointcommittee/>. 
34  Article 2 of the EEA Protocol n° 21 states that: "if, following the procedures set out in Part VII of the Agreement  
 [which includes Articles 98 and 102 EEA], new acts [...] on amendments of the acts listed in Article 3 of this Protocol  
 are adopted, corresponding amendments shall be made in the agreement setting up the EFTA Surveillance Authority  
 so as to ensure that the EFTA Surveillance Authority will be entrusted simultaneously with equivalent powers and  

 similar functions to those of the EC Commission". Amending Article 3 of EEA Protocol n° 21 therefore leads to  
 amend Protocol n° 4 of the Agreement between EFTA States on the Establishment of a Surveillance Authority and  
 a Court of Justice. 
35   See in particular Article 5 of Chapter XIV of Protocol n° 4 to the Agreement between EFTA States on the  
 Establishment of a Surveillance Authority and a Court of Justice. 
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amend the main Agreement as well as Protocols 1 to 4 and 6 and 7. Such an amendment 
shall be submitted to the EFTA States for acceptance and shall enter into force provided it 
is approved by all EFTA States"36. The amendment Agreement will therefore have to be 
complemented with the adoption of national transposition provisions in the Norwegian and 
Icelandic dualistic legal orders. The monistic system of Liechtenstein does not require this 
step. 

 
 

 4. The amendment of EEA Protocol n° 23 

 
As mentioned above, pursuant to EEA Protocol n° 23, the other surveillance authority and 
the States within its territory have the right to participate in enforcement by the competent 
surveillance authority, of any case which meet the co-operation criteria (i.e. a mixed case) 
at all stages of the proceedings. However EEA Protocol n° 23 is based on the centralised 
enforcement system and has to be amended in the light of the proposal of Regulation 
provisions concerning the network of collaboration and exchange of information. 
 
The EFTA Working Group on Competition Policy has stressed that "the procedures 
[provided by EEA Protocol n° 23] relating to a priori control and notifications will clearly 
no longer be suitable under the new system. Therefore, Protocol 23 needs to be amended. 
The reform will require new procedures for the co-operation between the two surveillance 
authorities, as well as for the co-operation between the surveillance authorities and the 
national competition authorities, including the relationship between the competent 
surveillance authority and national authorities on the territory of the other surveillance 
authority. Moreover, the reform will require provisions for the horizontal co-operation 
between national competition authorities, including co-operation between national 
authorities across the pillars"37. 

 
It is clear that the exact nature of such procedures requires discussion in greater detail and 
will depend upon the final outcome of the system on the EC-side. In any case, EEA 
Protocol n° 23 will have to be amended in the same way as EEA Protocol n° 21, i.e. by a 
decision of the EEA Joint Committee38. 

 

 5. Jurisdiction of national authorities in the enforcement of EEA competition rules 

 
The decentralised application of EEA competition rules requires that the national courts of 
the EFTA States (a) as well as their competition authorities (b) are empowered to apply 
Articles 53 and 54 EEA. Only the second condition calls for specific adjustments. 

                                                 
36  Article 49 of the Agreement between EFTA States on the Establishment of a Surveillance Authority and a Court of  
 Justice. Pursuant to this Article, "instruments of acceptance shall be deposited with the Government of Sweden which  
 shall notify all other EFTA States". 
37  See "Note concerning the discussion paper on EFTA related issues raised by the Modernisation of the Rules  
 Implementing Articles 81 and 82 of the EC Treaty", op. cit., pt. n° 36. 
38 See supra II, A, 2. 
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a. Jurisdiction of national courts 

 

The internal effect of EEA law is governed, in the EFTA States, by their respective 
constitutional law, subject to EEA Protocol n° 35. Under the terms of this Protocol, 
EFTA States are under an obligation to ensure, if necessary by means of a separate 
statutory provision, that in cases of conflict between implemented EEA rules and other 
statutory provisions, the EEA rules prevail. But the EFTA Court of Justice considered 
that it is inherent in the nature of such a provision that individuals and economic 
operators, in the case of conflict between implemented EEA rules and national statutory 
provisions, must be entitled to invoke and to claim at the national level any right that 
could be derived from EEA provisions being or having been made part of the national 
legal order, if they are unconditional and sufficiently precise39. 
 
Insofar as Articles 53 and 54 EEA are incorporated in the legal order of the EFTA 
States40, and insofar as their provisions, with the exception of Article 53 § 3, can be 
regarded as being unconditional and sufficiently precise41, it appears that the courts of 
the EEA EFTA States can apply now most of the provisions of Articles 53 and 54 EEA. 
For the time being, these courts can only apply Articles 54 and 53 § 1 and § 2 EEA, and 
not Article 53 § 3 EEA, just as national courts of the EC Member States can apply 
Articles 82 and 81 § 1 and § 2 EC, and not Article 81 § 3 EC. As laid down in Article 9 
§ 1 of Chapter II of Protocol n° 4 of the Agreement between EFTA States on the 
Establishment of a Surveillance Authority and a Court of Justice, and Article 9 § 1 of 
EC Regulation n° 17/62, the ESA and the European Commission are alone empowered 
to implement Articles 53 § 3 EEA and 81 § 3 EC. However, the integration of the new 
Council Regulation in the legal order of the EEA EFTA States, as described above42, 
will precisely result in opening to EFTA States courts the possibility of applying Article 
53 § 3, already integrated in the national legal orders, without any additional specific 
adjustment being necessary. 
 

 

 b.  Jurisdiction of national competition authorities 

 
The decentralised application of the rules of competition not only supposes that EEA 
competition rules are transposed into the legal orders of the dualistic EEA EFTA States 
(Norway and Iceland), but also that these two States empower their national authorities 
to apply EEA competition rules. No provision of the EEA Agreement prevents the 
States in question from giving jurisdiction to apply Articles 53 and 54 EEA to their 
national authorities. To date, none of them has taken this step, despite a communication 
of the ESA of October 2000 which invited them to do so43. From the point of view of the 
enforcement of reformed competition rules in the EEA, it seems necessary that national 
initiatives are taken as soon as possible, in accordance with the ESA communication. 

                                                 
39  16 December 1994, Restamark, case E-1/94, pt. n° 77. See the EFTA Surveillance Authority notice on co-operation  
 between national courts and the EFTA Surveillance Authority in applying Articles 53 and 54 of the EEA Agreement,  
 OJEC n° L 112, 04.05.1995, p. 7, pt. n° 3. 
40  See ESA notice on co-operation between national courts and ESA op. cit., pt. n° 7. 
41  Ibid., pt. n° 3. 
42  See supra II, A, 2 and 3. 
43  EFTA Surveillance Authority notice on co-operation between national competition authorities and the EFTA  
 Surveillance Authority in handling cases falling within the scope of Articles 53 or 54 of the EEA Agreement, OJEC  
 n° C 307, 26.10.2000, p. 6, pts. n° 15 and n° 65.  
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Norway has begun work in this direction44. 
 

As mentioned above, Liechtenstein has no national competition authority. As regards 
the principles, decentralised application of Articles 53 and 54 EEA appears therefore 
compromised, especially as the EFTA authorities consider that Liechtenstein cannot be 
forced to create a competition authority45. The concrete incidence of such a distortion to 
the decentralised application of the competition rules in the EEA can however be 
considered relative, as the territory of Liechtenstein does not exceed 160 square kms. 

 
 

B.  Additional claims formulated by the EFTA pillar of the EEA 

 
Claims of the EFTA authorities regarding the application of the reform of competition rules 
enforcement in the EEA aim to guarantee the maintenance of their prerogatives in regard to 
mixed cases. The EFTA authorities are of the opinion that (1) the EC national competition 
authorities should apply the EEA competition provisions, (2) that the current level of co-
operation with regard to mixed cases should be maintained, (3) that procedures allowing an 
identification of these cases at an early stage should be set up, and (4) that a more precise 
definition of the criterion of the allocation of the individual cases should be adopted. 

 
 

1. The enforcement of the EEA provisions by the competition authorities of the EC

 Member States 

 
In the future decentralised system of application of the competition rules, the competition 
authority of an EC Member State might have to deal both with cases likely to affect several 
EC Member States, and with cases affecting the European Community and EFTA States. 
The EEA EFTA pillar wishes accordingly all national competition authorities of the EEA 
States, and not only those of the EFTA States, to be empowered to apply Articles 53 and 
54 EEA when applicable. Two considerations lie at the root of this claim. 
 
First, the absence of jurisdiction of the EC Member States competition authorities to apply 
Articles 53 and 54 EEA would lead to a less frequent application of these provisions, 
insofar as they are currently applied systematically by the European Commission, when 
applicable. But a lesser degree of application of these Articles with regard to mixed cases 
would lead to a reduced application of the co-operation procedures of (amended) EEA 
Protocol n° 23. According to the EFTA pillar, such a situation would affect the rights of 
the EEA Agreement Contracting Parties46. It would also lead to situations in which all the 

                                                 
44  Before November 1st 2001, the above-mentioned Royal Commission shall assess the need to give the Norwegian  
 Competition Authorities the powers to apply Articles 53 and 54 of the EEA Agreement, and propose draft legislation  
 that will give Norwegian authorities the powers to pursue effective decentralised enhancement of the EEA  
 competition rules (see Johansen (K. E.), "EEA and Norwegian Competition Law", Speech held at Confederation of  
 Norwegian Business and Industry's annual conference, Oslo, Jan. 10th 2001).  
45  See "Note concerning the discussion paper on EFTA related issues raised by the Modernisation of the Rules  
 Implementing Articles 81 and 82 of the EC Treaty" op. cit., pt. n°24 and "EEA EFTA States comments on the  
 Commission White Paper on modernisation of the rules implementing articles 81 and 82 of the EC Treaty" op. cit.,  
 pt. n° 57. 
46  See "Note concerning the discussion paper on EFTA related issues raised by the Modernisation of the Rules  
 Implementing Articles 81 and 82 of the EC Treaty" op. cit., pt. n° 23. See also "Comments of the EFTA Surveillance  
 Authority to the European Commission's White Paper on modernisation of the rules implementing Articles 81 and  
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aspects of a case would not be sufficiently clarified and taken into account. 
 

In the second place, the absence of jurisdiction of the EC Member States competition 
authorities to apply Articles 53 and 54 EEA might hinder the decentralised application of 
the rules of competition, where only Articles 53 or 54 EEA and not Articles 81 or 82 EC 
apply47. The national competition authority would have to apply national law, or to leave 
the case to the European Commission or the ESA, complying with the provisions of Article 
56 EEA. 
 
It should be mentioned that in the absence of the application of Articles 53 and 54 EEA by 
the national competition authorities of EC Member States, some within EFTA have 
suggested that mixed cases should continue to be dealt with centrally at the outset, and at 
supranational level, i.e. by the competent surveillance authority (the Commission or 
ESA)48. In accordance with this suggestion, the competent authority should either initiate 
proceedings systematically in mixed cases, with the consequence of relieving national 
competition authorities of their jurisdiction, or take a decision finding that the prohibitory 
provisions are not applicable. 

 

 2. The maintenance of the current level of co-operation in co-operation cases 

 

In order to secure EEA-wide uniformity, the EFTA pillar emphasises that the reform of 
EEA Protocol n° 23 should permit a sufficient level of co-operation between the pillars, 
when cases are dealt with at national level49. This level of co-operation should be at least 
equal to the current level of co-operation. In the view of the EFTA pillar, this is a 
requirement which derives from Article 58 EEA, which Article would remain valid in a 
decentralised enforcement system50. The EFTA pillar points out the importance that the co-
operation system to be adopted makes it possible for the national competition authorities to 
co-operate horizontally, i.e. not only within the EFTA and the EU pillars, but also across 
the two pillars51. This might include participation by ESA and by EEA EFTA States in the 
network of competition authorities, and their participation inter alia in the advisory 
committees and hearings, as well as in a possible computer data network (intranet). 

 

 3. The adoption of procedures to permit the identification of mixed cases at an early stage 

 
The EFTA pillar stresses that in the new decentralised system the abolition of the 
obligation for a preliminary notification will affect the rapid centralised identification of 

                                                                                                                                                            
 82 of the EC Treaty", op. cit., pt. n° 3.3 (p. 6). 
47  For example when a cartel affects only trade between one EFTA State and one EC Member State. In this case, Article  
 81 EC is not applicable, as trade between EC Member States is not affected. See "EEA EFTA States comments on  
 the Commission White Paper on modernisation of the rules implementing articles 81 and 82 of the EC Treaty", op.  
 cit. , n° 59. 
48  See for example "Modernisation and Decentralisation in the EEA", EFTA Competition seminar op. cit., pp. 8 
 and 9. 
49  See "Note concerning the discussion paper on EFTA related issues raised by the Modernisation of the Rules  
 Implementing Articles 81 and 82 of the EC Treaty", op. cit., pts. n° 35 to 37. 
50  See "Modernisation and Decentralisation in the EEA", EFTA Competition seminar op. cit., p. 8. 
51  See supra, II, A, 4. 
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the mixed cases which, in accordance with EEA Protocol n° 23, require co-operation 
between the authorities of the EFTA pillar and those of the EC pillar. The EFTA pillar 
suggests that specific procedures to identify mixed cases be set up, in order to implement 
co-operation procedures at an early stage52. On the assumption that the option of a 
centralised treatment of mixed cases will be chosen, identification could be ensured by the 
surveillance authorities not through a system of notification, which will be removed, but by 
means of the network of co-operation and exchange of information provided for in the 
proposal for a Council Regulation, which will include all national competition authorities 
and both surveillance authorities.  

 
 

 4. A more precise definition of the criterion for the allocation of cases 

 
In the new system of decentralised application of the rules of competition the European 
Commission and the ESA will be able to rule on individual cases by initiating proceedings 
themselves. According to the EFTA pillar Article 56 EEA must remain valid in order to 
determine which authority is competent to handle a case and this rule should be included in 
the criterion of the authority best-placed to deal with a case53. If not, application of the 
criterion of the best-placed authority and of Article 56 EEA might well lead the 
Commission and the ESA to rule on the same cases, which would be in breach of the EEA 
cardinal principle of "one-stop-shop". 

 

 

                                                 
52  See "Note concerning the discussion paper on EFTA related issues raised by the Modernisation of the Rules  
 Implementing Articles 81 and 82 of the EC Treaty", op. cit., pts. n° 30 to 34, and "Modernisation 
 and Decentralisation in the EEA", EFTA Competition seminar op. cit., p. 8. 
53  See "EEA EFTA States comments on the Commission White Paper on modernisation of the rules implementing  
 articles 81 and  82 of the EC Treaty", op. cit., pt. n° 61, and "Note concerning the discussion paper on EFTA related 
 issues raised by the Modernisation of the Rules Implementing Articles 81 and 82 of the EC Treaty", op. cit., pts. 
 n° 38 to 41. 
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CONCLUSION: THE ABSENCE OF MAJOR OBSTACLES TO THE APPLICATION 

  OF THE REFORMS IN THE EEA 

 
The claims made by the EFTA authorities concerning reform and adaptation of existing rules on 
competition so as to maintain their existing rights might result in the European Commission and the 
Council amending the existing text of the Proposal for a Council Regulation implementing Articles 
81 and 82 EC. These claims might at least be taken into account by means of notices and guidelines, 
that the European Commission will have the power to issue to clarify the application of competition 
rules54. But it is doubtful that the EFTA authorities would hinder the adoption of the new Council 
Regulation and its incorporation into EEA legislation. At the legal level, there exists an obligation 
for the EEA Agreement Contracting Parties to incorporate the future Regulation within the EEA 
legal framework. At the political level, the authorities of EFTA (i.e. EFTA Member States, ESA, 
and national competition authorities) have, since the origin of the project, expressed wide support 
for the concept of decentralised application of competition rules55. At the economic level, the lack of 
uniform competition rules throughout the EEA would be in the interest of neither the EC business 
community, nor the EFTA business community. These considerations may explain why ESA, which 
in 1999 wanted the continuation of a system under which mixed cases were handled centrally56, has 
now abandoned this view57. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
54  This may be the case, in particular, for the definition of the criterion for case allocation, which is not precisely set  
 out by the current Proposal for a Council Regulation implementing Articles 81 and 82 EC. 
55  See in particular "Comments of the EFTA Surveillance Authority to the European Commission's White Paper on  
 modernisation of the rules implementing Articles 81 and 82 of the EC Treaty", op. cit, pt. n° 1; "EEA EFTA States  
 comments on the Commission White Paper on modernisation of the rules implementing articles 81 and 82 of the EC  
 Treaty", op. cit., pts. n° 6 to 49; and "Note concerning the discussion paper on EFTA related issues raised by the  
 Modernisation of the Rules Implementing Articles 81 and 82 of the EC Treaty", op. cit., pt. n° 1.  
56  See "Comments of the EFTA Surveillance Authority to the European Commission's White Paper on modernisation  
 of the rules implementing Articles 81 and 82 of the EC Treaty", op. cit., pt. n° 3.5. 
57  See "Modernisation and Decentralisation in the EEA", EFTA Competition seminar op. cit., Final remarks. 
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