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Summary 
 
Directive 1999/44 on certain aspects of the sale of consumer goods and associated guarantees is without 

doubt well-founded in relation to the objectives and logic of the EC Treaty. Yet two questions arise in 

relation to its transposition into the national legal systems. The first concerns the actual capacity of most 

Member States to observe the deadline for transposition of 1 January 2002 laid down in the directive. The 

second concerns the costs European enterprises will incur in transposing the directive. National and 

Community studies have certainly contradicted some of the rather alarmist estimates of increased costs from 

those in the various trades and professions, but there is still some doubt as to the reliability of the forecasts 

from any source. It could, therefore, be useful to conduct a legal and economic follow-up as from 1 January 

2002. 
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INTRODUCTION 

 

Mrs Emma Bonino, Commissioner responsible for consumer policy, welcomed Directive 1999/44 of 

the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of 

consumer goods and associated guarantees as ‘the most important European consumer protection 

directive ever adopted’
1
. It seeks to approximate national legislation on the sale of consumer goods 

that are not in conformity with the contract with a view to enabling consumers to make cross-border 

purchases in a climate of greater confidence (I). Its adoption has, however, given rise to strong 

reactions and some real anxiety. We can try to put them in perspective (II). In any case, it is a pity 

that most Member States have delayed drafting transposition texts, given the deadline of 1 January 

2002 laid down in the directive (III). 

1. MAIN PROVISIONS OF THE DIRECTIVE 

 

‘Legal guarantee’ is commonly understood to mean all the legal rights that the consumer must enjoy 

vis-à-vis the professional seller in the event that the goods sold are not in conformity with the 

contract. Although the directive does not use the term ‘legal guarantee’, it is mainly this guarantee 

and the procedures for implementing it that the directive harmonises. As a matter of principle, the 

minimum uniform protection of European consumers that it ensures cannot be reduced but only 

supplemented by any contractual terms that might be agreed between the seller and the consumer. 

We will look at the directive’s scope (A) before considering the harmonisation of the legal guarantee 

it establishes (B) and its provisions on other agreed contractual terms (C). 

1.1. A. Scope of the directive 

 

Regarding the parties to the contract, the directive is concerned only with sales concluded 

between a professional seller and a consumer, understood in accordance with the criteria 

traditionally laid down in Community consumer legislation
2
. Private sales are, therefore, 

outside its scope. Regarding the object of the contracts, the directive covers movable tangible 

property with the exception of goods sold by way of execution or otherwise by authority of 

law, water and gas where they are not put up for sale in a limited volume or set quantity, and 

electricity (Art. 1(2)(b). It does not, therefore, cover the sale of movable intangible property, 

immovable property or guarantees of services
3
. 

                                                 
1
 (Anon), ‘Union européenne: une directive sur la garantie des biens de consommation’ (European Union: a 

directive on the guarantee of consumer goods), Le Figaro, 19 May 1999.  
2
 Under the directive, ‘seller’ means any natural or legal person who, under a contract, sells consumer goods in the 

course of his trade, business or profession (Art. 1(2)(c); ‘consumer’ means any natural person who is acting for purposes 

which are not related to his trade, business or profession (Art. 1(2)(a). 
3
 Subject to Art. 2(5), which provides that any lack of conformity resulting from incorrect installation of the consumer 

goods is equivalent to lack of conformity of the goods if installation forms part of the contract of sale and the goods 

were installed under the seller’s responsibility. The same applies if the product intended to be installed by the consumer 

is installed by the consumer and the incorrect installation is due to a shortcoming in the installation instructions. 
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1.2. Harmonisation of the ‘legal guarantee’ 

 

The directive enshrines the seller’s obligation to deliver goods to the consumer which are in 

conformity with the contract of sale (1). The corollary to this obligation is that the seller is 

liable to the consumer for any lack of conformity which exists at the time the goods were 

delivered (2). 

1.2.1. Contract conformity obligation 

 

Drawing on the Member States’ common legal traditions, the directive provides that the 

seller must deliver goods to the consumer which are in conformity with the contract of 

sale (Art. 2(1)). Parallel to this, it introduces a rebuttable presumption that the goods are 

in conformity with the contract, the elements of which are cumulative. Thus, the goods 

delivered are presumed to be in conformity if they comply with the description given by 

the seller (Art. 2(2)(a). From this we can deduce that the presumption of conformity can 

be overturned if the goods do not appear to be in conformity with what was agreed 

orally or in writing, even if the defect does not affect the use of the goods. The goods 

are also presumed to be in conformity if they are fit for the purposes for which goods of 

the same type are ‘normally’ used (Art. 2(2)(c)). In this regard, the determining factor 

appears to be the assessment of the purpose of the goods. The same in fact applies when 

the directive provides that goods are presumed to be in conformity if they are fit for any 

‘particular purpose’ for which the consumer requires them and which the seller has 

accepted (Art. 2(2)(b)), The directive does not require this particular purpose to be 

stipulated in the contract. Failing this specific stipulation, the particular purpose can, 

however, always be deduced from the actual cause of the contract. Finally, goods are 

presumed to be in conformity if they show the quality and performance ‘which the 

consumer can reasonably expect’ given the nature of the goods and taking into account 

any public statements on the specific characteristics of the goods made about them by 

the seller, the producer or his representative (Art  2(2)(d)). We should note here that the 

reference to the consumer’s ‘reasonable’ expectations suggests an in abstracto 

assessment of the consumer’s expectations and that this enshrines the contractual scope 

of public statements so long as, at the very least, they contain sufficiently precise 

undertakings. 

1.2.2. The seller’s liability 

 

Under the directive, the seller is liable to the consumer for any lack of conformity which 

exists at the time the goods were delivered (Art. 3(1)). The consumer can therefore hold 

only the seller liable, not the manufacturer. The directive does, however, provide that 

where a lack of conformity results from an act or omission by the producer, a previous 

seller in the same chain of contracts or any other intermediary, the final seller is entitled 

to pursue remedies against them (Art. 4). That aside, the consumer must duly establish 

that lack of conformity exists at the time of delivery (a) and that certain time limits are 

observed (b) so that he can exercise his full legal rights vis à vis the seller (c). 
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a. The burden of proof of lack of conformity 

 

- Proof of lack of conformity: given the presumption that the goods delivered are in 

conformity with the contract, it is always up to the consumer to establish lack of 

conformity. The directive also provides that lack of conformity is presumed not to 

exist if the consumer was aware of the lack of conformity or could not reasonably 

ignore it at the time the contract was signed (Art. 5(3)). Proving lack of conformity 

therefore supposes that the consumer is also able to establish that there was a latent 

defect at the time the contract was signed. 

 

-  Proof that the lack of conformity pre-existed, i.e. that it existed at the time of 

delivery: given the presumption that the goods are in conformity with the contract at 

the time of delivery, on principle it is up to the consumer to establish that lack of 

conformity of the goods existed at the time of delivery. However, the directive 

provides that unless proved otherwise, any lack of conformity which becomes 

apparent within six months of delivery of the goods shall be presumed to have 

existed at the time of delivery (Art. 5(3)). In this case, therefore, the burden of proof 

is reversed: it is up to the seller, who does not wish to be held liable, to establish that 

lack of conformity did not exist at the time of delivery, in particular by showing that 

the lack of conformity is the result of the goods being misused - subsequent, by 

definition, to the time of their delivery. There are only two limitations to this reversal 

of the burden of proof: the presumption of the lack of conformity of the goods at the 

time of delivery does not apply if this presumption is ‘incompatible with the nature 

of the goods or the nature of the lack of conformity’ (Art. 5(3)). The first case 

applies in particular to perishable goods, the second to lack of conformity that 

manifestly results from their treatment by the consumer. 

 

b. Applicable time limits 

 

Time limit applicable to the guarantee: the time by which the lack of conformity that 

existed at the time of delivery must become apparent if the seller is to be held liable, is 

set at two years as from the delivery of the goods (Art. 5(1)). To this can be added a 

time limit by which the consumer must inform the seller of the lack of conformity. 

Member States ‘may’ provide that, in order to benefit from his rights, the consumer 

must inform the seller of the lack of conformity within a period of two months from the 

date on which he detected it (Art. 5(2)). However, the directive does not directly lay 

down the time limit by which the consumer must pursue remedies against the seller. Yet 

it does provide that if the consumer’s rights are subject to a limitation period, that period 

shall not expire within a period of two years from the time of delivery (Art. 5(1)), with a 

view, clearly, to ensuring that the time limit applicable to the guarantee is effectively 

observed. 
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c. The consumer’s legal rights 

 

In the case of any lack of conformity and where the time limits referred to above are 

respected, the consumer has two successive alternatives. In the first place, he may 

require the seller either to repair the goods or to replace them, in both cases free of 

charge, within a reasonable time, without any significant inconvenience to the consumer 

(Art. 3(2) and (4)). The seller may, however, legitimately refuse to repair and/or replace 

the goods if the remedy is deemed to be impossible or disproportionate. The remedy is 

deemed to be disproportionate if it imposes costs on the seller which, in comparison 

with the alternative remedy, are unreasonable (Art. 3(3)). If the seller legitimately 

refuses to repair or replace the goods, or if he has not completed the remedy within a 

reasonable time and without any significant inconvenience to the consumer, the 

consumer has a second alternative. He may require either an appropriate reduction of 

the price or have the contract rescinded. (Art. 3(2) and (5)). In the case of a ‘minor’ 

lack of conformity, however, the consumer may require only a reduction of the price 

(Art. 3(6)). 

1.3. Contractual terms or agreements – the future 

 

As a matter of principle, clauses that limit the guarantee are forbidden (1). Clauses that extend 

it by adding a contractual guarantee are subject to certain formal requirements (2). 

1.3.1. Guarantee limitation clauses 

 

Any contractual clauses concluded with the seller before the lack of conformity is 

brought to his attention and which directly or indirectly waive or restrict the rights 

resulting from the directive are not binding on the consumer (Art. 7(1)). The only 

exception to this rule is that Member States may, in the case of second-hand goods, 

provide for a derogation system, allowing a shorter time period than the two-year 

guarantee period under ordinary law, although it may not, under any circumstances, be 

less than one year (Art. 7(1), second subparagraph). 

1.3.2. ‘Contractual guarantees’ 

 

‘Contractual’ (or ‘commercial’) guarantees are commonly understood to mean 

guarantees voluntarily offered by the professional producers or sellers. The directive 

leaves this type of guarantee to the free play of competition, subject to formal 

requirements designed to avoid any confusion in the mind of the European consumer 

(Art. 6(2) and (3)). If these requirements are not observed, however, this in no way 

affects the validity of the guarantee offered and the consumer can still require the 

guarantee to be honoured (Art. 6(5)). Any contractual guarantee must therefore: 

- state that the consumer has legal rights under the legal guarantee; 

- make it clear that those rights are not affected by the commercial guarantee; 

- set out in plain intelligible language the contents of the guarantee; 

- be made available in writing or feature in another durable medium available and 

accessible to the consumer. 
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2. REACTIONS TO THE ADOPTION OF THE DIRECTIVE 

 

Here we must distinguish between positive reactions to the adoption of the directive (A) and 

criticisms of it (B). 

 

2.1. Positive reactions to the adoption of the directive 

 

The main arguments in favour of the directive are as follows: 

 

● The directive’s impact on the smooth functioning of the single market. By establishing a 

minimum basis of consumer protection in all the Member States, the directive will bring 

greater security to cross-border transactions, i.e. purchases made by European consumers on 

the territory of Member States other than their country of residence. It will therefore promote 

the growth of this kind of transaction, which is characteristic of a genuine single market, in 

particular through the medium of new distance communication technologies. It will also 

enable consumers to benefit with confidence from the price differences in the single market; 

here the introduction of the euro will also make it easier for them to compare prices. 

 

● The directive’s impact on competition in the single market. Given the current legislative 

disparity between legal guarantees, enterprises in the various national markets have to assume 

more or less serious obligations towards consumers. This results in a distortion of competition, 

which the transposition of the directive will help correct. At the same time, the growth in 

cross-border shopping encouraged by the directive is likely to boost competition in the single 

market. 

 

● The directive’s impact on European competitiveness. The directive will encourage 

enterprises to improve the quality of their products and in that respect at least help boost the 

global competitiveness of the European economy. 

 

● The directive’s environmental impact. The improvement in the quality of products should 

extend their life, which will reduce the over-exploitation of natural resources and the amount 

of waste. 

 

● The directive’s impact on employment. The directive will lead to ever wider and more 

frequent use of enterprises’ control and repair services, which by their nature consume 

manpower. 

2.2. Criticisms of the adopted text 

 

The main criticisms of the directive by trade and professional circles (1) and consumer 

associations (2) are as follows: 
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2.2.1. Criticisms by trade and professional circles 

 

● Regarding the usefulness of the directive in terms of the smooth functioning of the 

single market. Cross-border transactions and their growth basically depend on the 

language barriers that consumers come up against and the price differences on the basis 

of which they will decide whether or not to buy. On the other hand, the legal certainty 

offered in the event that the products purchased are defective does not appear to be a 

determining factor in cross-border shopping. Therefore, while imposing costs on 

enterprises, the directive will contribute little to the smooth functioning of the single 

market. 

 

● Regarding the implications for the competitiveness of the least developed states of 

extending the legal guarantee period. The implementation of the directive in Member 

States that currently have a less protective legal guarantee system than the one governed 

by the directive will generate considerable costs, especially labour costs, which is likely 

to affect the competitiveness of enterprises. Here it should be noted that transposing the 

directive will multiply by at least four the length of the legal guarantee period in 

Germany, Austria, Portugal, Spain and Greece, where the current guarantee period is 

6 months; it will at least double the legal guarantee period in Italy and Denmark, where 

it is currently one year. 

 

● Regarding the presumption of lack of conformity with the contract for a period of six 

months. The fact that the consumer may apply the legal guarantee without having to 

prove any lack of conformity at the time of delivery could encourage fraudulent 

demands for the replacement of goods damaged by the consumer after their delivery, 

especially in sectors in which products frequently evolve. It will probably often be very 

difficult if not impossible for the seller to prove that there was no lack of conformity at 

the time of delivery and thus be released from the obligation to replace the goods, with 

the costs that this entails. This observation applies in particular to SMEs, which are less 

able to fund the investigations needed to demonstrate that there was no lack of 

conformity at the time of delivery. The final-seller SMEs will certainly be able to 

pursue remedies against the person or persons liable in the contractual chain, but this 

too will generate costs. 

 

● Regarding the consumer’s right to opt for replacement. It is likely that the vast 

majority of consumers will opt for the goods to be replaced rather than repaired. It is 

also likely that sellers and distributors will prefer this option, which costs them less than 

repairs would. That means that manufacturers may have to take back large quantities of 

products with minor defects, which they will be forced to sell after repair at a lower 

price, as second-hand goods. 
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● Regarding the absence of provisions on direct action against the producer. Because, 

despite Parliament’s wishes, the directive allows the consumer to pursue remedies only 

against the seller, the latter has to bear the liability and financial consequences of a lack 

of conformity for which he may in some cases not be responsible. Moreover, 

manufacturers are generally in a better position to check the quality of the products, 

while the seller can only carry out limited checks. Finally, as a result of the non-

recognition of the manufacturer’s liability, distortions of competition could remain 

between Member States that apply a system of joint liability between the seller and the 

manufacturer and those that do not. Nonetheless, it is true that these criticisms are 

tempered by the fact that the Member States must allow the seller to pursue remedies 

against the various links in the contractual chain. 

 

● Regarding the environmental impact of the directive. The transposition of the 

directive could have very little impact on the life of products, which will continue to be 

determined primarily by the nature of the product, consumer demand and enterprises’ 

commercial strategies. Moreover, if the majority of consumers opt for the possibility of 

replacement rather than repair, this could increase the volume of waste. 

2.2.2. Consumer criticisms 

 

● Regarding the continuing disparity between national legislation. The directive merely 

reduces the disparity between national legislation. It does not abolish it. It also allows 

the Member States to adopt or maintain in force more stringent provisions than those set 

out in the directive in order to ensure a higher level of consumer protection (Art. 8(2)). 

This could run counter to the objective of strengthening consumer confidence in the 

single market to the extent that the consumer who enjoys a high level of protection in 

his country of residence might always be dissuaded from shopping in another Member 

State where the level of protection is, or is perceived to be, lower. This general 

observation can be illustrated in particular by the fact that Member States may set a 

period within which the consumer must inform the seller of any lack of conformity he 

has detected, thereby introducing a certain differentiation between their legislations. In 

most cases, the consumer will not know which Member States have applied this 

provision, despite the fact that the Commission must prepare a report on the use made of 

it and publish it in the Official Journal (Art. 5(2), subparagraph 3). This could make him 

hesitate to shop in a Member State other than his state of residence, especially since the 

period appears extremely short (two months) and if it is not respected the consequences 

will be serious (the consumer will forfeit all his rights). Moreover, the point at which 

the period begins (detection of lack of conformity) could give rise to much dispute. 
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● Regarding the absence of provisions on direct action against the producer. Because 

the manufacturer is not held liable, the consumer has to pursue remedies against the 

seller, who could be established in a Member State other than that of his residence, if 

this seller does not have a representative in the consumer’s Member State of residence. 

This situation will give rise to difficulties in terms of geographical distance, language 

difficulties, costs and loss of time for the consumer, especially since the seller could be 

inclined to ignore any such protests made from a distance. Compared to this situation, it 

would have been useful if the consumer were able to hold the producer liable in the 

event that the seller did not have a representative in the consumer’s Member State of 

residence while the producer did. 

 

● Regarding the rigid hierarchy of consumers’ legal rights. The directive allows the 

seller to accept or reject a request for replacement or repair depending on the cost of the 

two options. The seller can therefore impose his option on the consumer, although the 

latter is the victim of the existence of any lack of conformity of the goods. The kind of 

hierarchy the directive introduces also prevents the consumer from directly demanding a 

price reduction or rescission of the sale, whereas such requirements may appear 

legitimate if the consumer has lost all confidence in the goods purchased and in the 

seller’s ability to fulfil his contractual obligations. 

2.3. Assessment of reactions to the adoption of the directive 

 

It is difficult to give a critical assessment of the arguments put forward about the directive. In 

particular, we should note that any progress in consumer protection generally works to the 

detriment of the professionals; conversely, consumer associations are traditionally reluctant to 

take account of the interests of professionals. Yet we can make two horizontal observations: 

firstly, regarding the inadequate level of harmonisation (1) and, secondly, regarding the costs 

this will imply for enterprises (2). 

2.3.1. Regarding the inadequate level of harmonisation 

 

It should be pointed out that the adoption of directive 1999/44 in no way precludes the 

adoption of further directives on the legal guarantee and/or additional amendments 

drawn up in the light of the experience acquired during its implementation. In short, the 

directive is simply a first step towards approximating the rules on consumer goods 

guarantees and there is nothing to stop other rules being adopted to harmonise them 

more closely. This general observation is in any case reflected in certain provisions of 

the actual text of the directive. For example, the non-recognition of direct action against 

the producer, criticised by both sellers and consumers, may be tempered by the stated 

intention of the Council and the Commission to examine, not later than in 2006, the case 

for introducing the producer’s direct liability for defects for which he is responsible 

(recital 23 and Art. 12). The option left open to the Member States of providing for a 

period within which the consumer must inform the seller of the lack of conformity may  
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also be varied, in the light of the Commission’s obligation to monitor the effect of this 

option on the internal market (recital 20 and Art. 5(2), second subparagraph)). This 

monitoring exercise, on which Members of Parliament could, if necessary, insist, could 

lead to a proposal to abolish the option currently left open to the Member States. 

2.3.2. Regarding the costs of transposing the directive 

 

There is no doubt that the transposition of the directive will result in additional costs for 

enterprises, which will probably be passed on in part to the consumer, in the form of 

higher prices. However, it is difficult to determine how much the costs will increase and 

the estimates vary considerably depending on the sources consulted
4
. In this context, we 

should point out that in response to the at times alarmist forecasts by the trades and 

professions, in 1996 the Commission commissioned a study on the economic impact of 

the proposal for a directive it envisaged at the time, the final version of which was 

forwarded to the directorate-general responsible for consumer protection in 1998. This 

study shows that the industrial and trade circles had clearly overestimated the directive’s 

impact on costs. Taking the Community as a whole, in fact it would involve virtually no 

extra costs in the clothing, footwear, leather and furniture sectors. It would raise costs 

by 0.5% to 6.6% in the other sectors (6.6% in the data-processing sector)
5
. 

                                                 
4
 In 1996, the UK Department of Trade and Industry considered that the adoption of the text of the proposal for a 

directive under consideration at the time would imply extra costs for the professionals of some £775 million a year 

[Bonnecarrère P., Quelles garanties pour les consommateurs européens? Rapport d’information déposé par la 

Délégation de l’Assemblée Nationale pour l’Union européenne sur la proposition de directive du Parlement européen et 

du Conseil sur la vente et les garanties des biens de consommation, Report No 3459, 19 March 1997, p. 126, esp. pp. 81 

and 104]. As from 1997, however, representatives of the DTI also considered these estimates exaggerated [Bonnecarrère 

P. op. cit., esp. p. 82]. Finally, in January 2001, the Department of Trade and Industry estimated that for enterprises the 

directive would imply an average cost rise of about 0.25% of consumer expenditure on durable and semi-durable goods 

[DTI, ‘EC Directive 1999/44/EC on Certain Aspects of the Sale of Consumer Goods and Associated Guarantees. 

Regulatory Impact Assessment. Initial Views’, 4 January 2001, p. 56, pt. 18]. It pointed out, however, at the same time, 

how difficult it was to produce reliable estimates [idem, pt. 17]. As regards private estimates, UK industrialists estimated 

that the proposal for a directive would lead to an average cost rise of about 3% to 5% of turnover for large enterprises 

and 5% to 10% of turnover for the SMEs [idem, pt. 23 and Williams J. and Hamilton J., ‘The Impact in the U.K. of the 

E.U. Directive on the Sale of Consumer Goods and Associated Guarantees - Part 2’, International Company and 

Commercial Law Review, No°1-2001, pp. 32-37, esp. p. 35]. For its part, the European Association of Consumer 

Electronics Manufacturers (EACEM) considered that the adoption and transposition of the proposal for a directive could 

in some cases raise the costs for enterprises in the sector concerned by up to 60% [Bonnecarrère P., op. cit., esp. p  84, 

and Fenouillet S., ‘Les garanties commerciales restent à l’appréciation des industriels’, La Tribune, 8 June 1999], and 

that it would be reflected by a general price rise for the industry concerned of about 4 % [Bonnecarrère P. op. cit., esp. 

p. 82]. 
5 
see (Anon), ‘Consumer Policy: Showdown in Parliament over Sales Contracts and Guarantees’, European Report, 

Europe Information Service, 7 March 1998, No°2297, p. IV.5, and Shears P., Zollers F.E., and Hurd S.N., ‘Consumer 

Law. An Analysis of the Directive on the Sale of Consumer Goods and Associated Guarantees’, Journal of Business 

Law, 2000, May, pp. 262-277, see pp. 276 and 277. The study in question was carried out by Wilhelm Consulting and 

used as a basis for the updated estimates published by the DTI in January 2002 (see preceding note). 
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Although transposition of the directive will, therefore, certainly impose an extra 

financial burden on enterprises, it does not seem to be an exorbitant one. We should also 

balance the expected cost increase against the directive’s contribution, however partial, 

to achieving such fundamental Community objectives as the smooth functioning of the 

single market and equal conditions of competition. These factors argue in favour of the 

soundness of the directive and of transposing it within the set time limits; in any case, it 

cannot be called into question again in legal terms. At most, we must show some 

vigilance, since it is difficult to produce reliable estimates a priori of the added costs 

that will arise from its transposition. Even the study commissioned by the Commission 

does not escape this difficulty. In this regard it would no doubt be advisable to monitor 

the directive’s practical impact on enterprises’ financial costs, at least during the first 

years after all the Member States have transposed it. Where appropriate, this would 

make it possible to take another look at the main provisions disputed by the 

professionals, on the basis of known data. 

3. TRANSPOSITION OF THE DIRECTIVE: SITUATION ON 1.9.2001 

 

Directive 1999/44 must be transposed not later than 1 January 2002 (Art. 11(1), first subparagraph). 

To date, only Austria has adopted a transposition text, unlike the other Member States (A) and the 

third countries that are members of the European Economic Area (B), which are also covered by the 

directive pursuant to a decision of the EEA Joint Committee dated 28 January 2000. These states 

have in fact all embarked on discussion and/or consultation procedures regarding the national 

measures to be adopted with a view to fulfilling their obligations. For the time being, however, it is 

only in a minority of states (Germany, Finland, Netherlands) that these procedures have led to a 

transposition text being drafted and forwarded to the competent authorities with a view to adoption. 

Yet this situation does not seem to stem from any fear of the directive’s economic implications. Its 

origin lies far more in the lengthy consultation procedures that have been initiated and the ongoing 

discussions in states that apply Roman law on whether it would be advisable to modify the 

traditional distinction between lack of conformity and the latent defects guarantee, which is not 

made in the directive. 

3.1. A. Situation in the Member States 

 

▪ Austria: an act amending the law on guarantees and transposing the directive was published 

in the Austrian Official Journal on 8 May 2001. It will enter into force on 1 January 2002. 

 

▪ Belgium: the government is currently consulting on a preliminary draft text with a view to 

transposing the directive. To date the text, as yet not finalised, has not been published6. 

 

                                                 
6 After 1 September 2001, the Belgian authorities provided us with the text of a preliminary bill drafted by the Ministry 

of Justice with a view to transposing the directive (‘Projet de loi complétant les dispositions du Code Civil relatives à la 

vente en vue de protéger les consommateurs’ - bill supplementing the provisions of the Civil Code on sales with a view 

to consumer protection). The various Ministries concerned will consult on this text with a view to reaching a final 

political agreement on its content. 
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▪ Denmark: Act No 342 of 2 July 1999 amended the legislation on marketing (‘Marketing 

Practices Act’, Section 4) with a view to bringing it in line with the directive’s provisions on 

commercial guarantees. Regarding the legal guarantee, a legislative proposal drafted by a 

special committee set up in September 1999 was submitted to the consumer organisations for 

their views. On the basis of the findings the Danish Government will forward to the 

Parliament a bill amending the ‘Act on Purchasing’. It expects to do so in October, which 

means in principle the bill can be adopted and enter into force before 1 January 2002. 

 

▪ Finland: the Finnish authorities do not believe that transposing the directive will raise any 

major difficulties. In fact, the Finnish Government has forwarded a proposal for a legislative 

amendment to the Parliament, which is very likely to be adopted before the end of 2001. 

 

▪ France: transposition of the directive requires amendments to the civil code provisions. An 

ad hoc working group made up of magistrates, academics and officials is currently working on 

the preliminary bill needed for these amendments. This text has not yet been finalised. Once it 

has, it will still need to be ratified by the Ministries responsible for justice and consumer 

affairs, after consulting the various professional and trade sectors. Finally, the French 

Parliament will have to consider it and put it to the vote. No date has yet been fixed in the 

parliamentary calendar for considering this text. 

 

▪ Germany: a bill drafted by the Ministry of Justice and dated 9 May 2001 has been forwarded 

to Parliament. It is intended to transpose not only directive 1999/44 but also other Community 

directives (e.g. 2000/35 and 2000/31) as part of the far-reaching modernisation of liability 

law. There will be a first reading in the Bundestag on 13 September 2001, followed by a 

second reading and a third reading on 11 October. The final reading before the Bundesrat will 

take place on 9 November. 

 

▪ Greece: the Greek authorities are currently drafting a bill with a view to transposing the 

directive. The text, which has not yet been finalised, is not currently available. 

 

▪ Ireland: an ad hoc working group has been set up to consider the necessary legislative 

amendments and to put forward proposals. No text with a view to transposing the directive is 

currently available. 

 

▪ Italy: an act of 29 December 2000 has given the government the power to adopt the 

legislative decree needed for the transposition of the directive. The text is currently being 

drafted. 

 

▪ Luxembourg: transposition of the directive calls for major amendments to the civil code. An 

ad hoc working group has been set up to consider these amendments. No final text is available 

as yet because the Luxembourg authorities want to await the decisions of the French and 

Belgian Governments. 

 

▪ Netherlands: there are ongoing parliamentary debates and activities before the Upper House 

of the Netherlands Parliament with a view to the adoption of a specific transposition act, 

which will amend the civil code. It is due to be adopted before 31 December 2001. 
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▪ Portugal: a colloquy took place at the New University of Lisbon on 28 June 2001, under the 

aegis of the National Consumer Institute (Instituto do Consumidor), to consider the necessary 

legislative amendments for transposition of the directive. It was preceded by consultation of 

the professional and trade circles. Academics have now drawn up a draft text, which has not 

yet been finalised. It will, of course, still need to endorsed by the Government and approved 

by the Parliament before becoming law. 

 

▪ Spain: a working party made up of representatives of the three Ministries involved in 

transposing the directive (justice, economics and finance, health and consumer affairs) was set 

up at the beginning of July 2001. Its purpose is to draft a preliminary bill before the end of 

October. This text will be submitted for consultation between the consumer associations and 

the Instituto Nacional del Consumo before being forwarded to Parliament for adoption 

 

▪ Sweden: the Swedish authorities are currently considering the necessary changes to the 

legislation on the sale of consumer goods (‘Consumer Sales Act’), in order to bring it in line 

with the directive. The government text proposing amendments will probably not be published 

until around the end of October. 

 

▪ United Kingdom: following an initial consultation procedure involving the professional and 

trade circles concerned, the Department of Trade and Industry (DTI) drafted a bill with a view 

to transposing the directive. The DTI is currently awaiting the parliamentary draftsmen’s 

comments on this text. The DTI’s legal services may amend the text on the basis of these 

comments. The government then needs to give the text the green light across the board before 

it comes under a further, three-month consultation procedure. The UK Parliament will not 

vote on the text until any amendments following on from these consultations have been made. 

3.2. B. Situation in third countries in the EEA 

 

▪ Iceland: Act No 50/2000 of 16 May 2000 on the sale of goods, which entered into force on 

1 June 2001, has already transposed the directive in part. New amendments will, however, 

need to be made to Icelandic legislation before it can be transposed completely. A bill is 

currently under consideration and likely to be submitted to the Parliament in October. 

 

▪ Liechtenstein: a committee of experts has finished drafting a preliminary bill. The official 

version of the bill has, however, not yet been finalised. According to the Liechtenstein 

authorities, this official version will not be published until the end of this year. 
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▪ Norway: a draft legislative amendment with a view to transposing the directive is currently 

being debated as part of a far-reaching reform of national consumer law that goes beyond the 

strict confines of transposing this directive. The Norwegian authorities intend to finalise and 

adopt this text so that it can enter into force before the time limit for transposition expires. 

 

4. CONCLUSION 

 

Directive 1999/44 contributes to the achievement of the EC Treaty’s fundamental objectives. 

Apart from helping strengthen consumer protection, it draws its legitimacy from the 

confluence between the essential requirements of completing the single market and of creating 

equal conditions of competition. It is also clear that the directive will impose extra costs on 

enterprises, or at least on some of them, depending on the state and sector of activity under 

consideration. It seems, nevertheless, that these extra costs will not exceed an acceptable limit 

and that a balance has been found between the essential requirements of European integration 

and the protection of the interests of the professionals concerned. Nevertheless, we cannot 

hide the fact that there is some uncertainty, both as to the ability of some Member States to 

comply with the time limit for transposition set out in the directive and as to the reliability of 

the estimates put forward on the economic impact of this transposition. In the first case, we 

need a legal follow-up in relation to the legitimacy of the directive and because too many 

proceedings have been initiated on the grounds of failure to transpose or the incorrect 

transposition of consumer protection directives
7
. In the second case, an economic follow-up 

could be envisaged, with a view to ensuring that transposition would not have any harmful 

economic impact. One of the Community’s tasks is, after all, to promote ‘a harmonious, 

balanced and sustainable development of economic activities’, together with ‘a high degree of 

competitiveness’ (Art. 2, EC Treaty). 

                                                 
7
 See Eighteenth annual report on monitoring the application of Community law, COM(2001)309 final of 16.7.2001, pt. 

2.14.8. 
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