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I. INTRODUCTION 

 

The Treaty establishing the European Community formally prohibits state aid that distorts 

intra-Community competition. State aid to enterprises, whether these be publicly- or 

privately-owned, offers advantages to some enterprises but not to others, who are or could 

be in competition with the recipients of the aid; state aid may therefore in fact frequently 

constitute a serious obstacle to fair competition. The rules laid down in the treaty require 

that the European Commission intervene to ensure that state aids are not given to enterprises 

in such conditions. 

 

However, the Treaty provides for exceptions. In particular, where an aid scheme has a 

beneficial impact when examined from the point of view of the interest of the European 

Union as a whole or where it is justified by the need to promote common interests, then state 

aid may be authorised. Such common interests may include the accelerated development of 

regions whose economic progress is lagging or the promotion of the protection of the 

environment and investment in research. 

 

 

1. Principles 

 

State aid is a form of public intervention in the economy used to promote certain types of 

economic activity. Aid given by public authorities to enterprises is commonly intended to 

support existing firms and employment, although sometimes it is intended to alleviate 

economic difficulties by attracting new investment.  Recipients of aid may benefit, but the 

aid may have the effect of delaying restructuring operations that are inevitable in the long 

run and of preventing people and regions from adjusting to new situations.  

 

Yet such adjustment is necessary for economies to remain competitive; without adaptation 

to changing circumstances individuals and whole regions risk losing the capacity to work 

effectively and to maintain standards of living. 

 

Firms which must compete in a market to survive need to do so without special advantages 

accorded by public authorities, unless such advantages are granted to all equally with no 

discrimination. The rules on competition adopted by the European Union provide for the 

absence of such discrimination; they do so because the economic system on which our 

societies are based has shown itself to be an effective way of providing a high standard of 

living for most citizens. This system is based on free competition between enterprises. 

 

Where some firms receive subsidies and others do not, those not favoured may run into 

difficulties. Their capacity to compete successfully in markets is reduced and they may 

ultimately go out of business. Where all firms receive subsidies, the tax on economic 

activity which is necessary to pay for the subsidies may reduce the international 

competitiveness of an economy with even more disastrous results for employment and 

living standards. 
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2. The exceptions 

 

In cases of temporary disadvantages or natural disasters, whole regions can suffer adverse 

economic consequences which require the state to intervene. The Treaty rules allow for such 

situations. In particular, regional aid schemes which are intended to permit the economic 

activity of a region and its living standards to increase more rapidly then the general rate of 

increase for the wider economy are permissible - but not for ever. Once a region has 

overcome its handicaps and caught up with the others, regional aid should cease. Similarly a 

restructuring plan for an individual company intended to restore it to economic viability 

which is assisted by public funds must have a limit in time. Otherwise such measures 

constitute an unfair and unjustified discrimination against the interests of other regions and 

companies.  

 

Economic and social cohesion between regions of the EU and between its Member States 

requires that aid to promote regional development come to an end when the objective is 

achieved. Aid to firms in difficulty should not be granted in any case if the prospects of 

achieving economic viability are poor. 

 

Although the Treaties do not refer to them, most economists also accept that there are 

situations of 'market failure' in which it is appropriate for the state to intervene in order to 

secure an outcome that maximises the benefits of competition policy to society as a whole. 

Such market failures would include regional aid and public aid to promote scientific 

research, where long-term factors that are not necessarily responsive to market solutions 

come into play. 

 

 

3. Levels of aid 

 

Despite these general principles prohibiting aid from public funds except in clearly-defined 

circumstances, total levels of state aid given by national and regional governments in the EU 

remain rather high. The overall level of aid fell from €105 billion in 1996 to €82 billion in 

2000, but the latter figure still represented 0.99% of EU Gross Domestic Product. It also 

masked wide differences between Members States: state aids represented 0.46% of GDP in 

the United Kingdom but 1.44% in Finland. However, in most Member States this percentage 

has been falling
1
. 

 

The European Council has at its recent meetings accepted the arguments of the Commission 

which has continuously pressed for further reductions in these levels of aid. It believes - and 

in this it has regularly been supported by the European Parliament -  

that confining aid schemes to a strict minimum avoids wasting public funds;  

that preventing distortions of intra-Community competition helps to increase 

economic growth and to promote employment;  

and that authorising aid schemes only if they are really in the common interest 

contributes to higher standards of living for all.  

 

The Commission has now produced nine surveys on state aid in the EU. For the most recent 

of these please consult http://europa.eu.int/eur-lex/en/com/cnc/2001/com2001_0403en01.pdf. Progress 

reports are also issued by the Commission on the reduction and reorientation of state aid. 

For the most recent of these please see 
 http://europa.eu.int/comm/competition/state_aid/others/progress_report/en.pdf. 

                                                 
1 State Aid Scoreboard, spring 2002 update, COM(2002)242, 22.5.2002 
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The sectors which still benefit considerably from state aid are railways; agriculture and 

fisheries; and coal-mining. Aid to manufacturing is also still fairly high but has been 

falling.  

 

 

4. Consequences of state aid policy 

 

The policy of monitoring state aid and confining it to a minimum has a major beneficial 

impact on daily life, but it is not always easy to maintain. When a large firm that employs 

many people suffers economic difficulties and loses its competitiveness, those directly 

affected frequently exert pressure on politicians and on governments in order to obtain state 

aid. In some cases, such aid can be justified, but often it cannot because the long-term 

prospects for the enterprise concerned are poor.  

 

It is a regrettable fact that the changing conditions in global markets will regularly produce 

situations in which companies must retrench or even collapse. Individuals invariably suffer, 

especially if they lose their jobs, but the role of the state should often be to assist such 

individuals to regain employment in another sector, rather than seeking to prolong 

employment which is no longer viable.  

 

In some cases, a policy to maintain employment may apply to a whole sector, for example 

agriculture or coal-mining. The arguments for continuing to offer state aid can include 

security of supply and other issues apart from employment, but ultimately the same 

considerations of public interest must apply. In an economy open to world trade which relies 

on its international competitiveness, resources must move from declining sectors to rising 

sectors. This means that jobs are lost in one area but gained in others. To impede this 

process by propping up declining industries with state aid means a slower rate of economic 

growth for society as a whole and, in some instances, stagnation or decline.  

 

 
II. COMMUNITY LAW 
 
Article 87 of the EC Treaty prohibits any aid granted by a Member State or through public 

resources in any form whatsoever, if it distorts or threatens to distort competition by 

favouring certain undertakings or the production of certain goods. Aid can take the form of 

grants, interest rate rebates and tax relief. It may also be given as a state guarantee or share-

holding or in the form of goods and services provided by the state on preferential terms. 

 

This treaty article does permit aid which: 

 - has a social character and is given to individual consumers 

 -  makes good damage caused by natural disasters or exceptional occurrences 

- promotes economic development of areas defined as backward by 

Community    criteria 

 - promotes execution of projects of common European interest 

-  promotes execution of projects to remedy serious disturbance in a Member 

State's economy 

-  facilitates development of certain activities or certain areas 

-  promotes cultural objectives or heritage conservation. 

In the last two cases aid must not affect trading conditions and competition to an extent 

contrary to the common interest. 
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As an independent body able to assess any harm done to operation of the common market, 

the European Commission has exclusive responsibility for scrutinising existing state aid 

schemes and for approving new ones, which must be notified to the Commission in advance 

of implementation by Member States. Where incompatible schemes have been introduced in 

Member States without prior notification to the Commission, it may ban the scheme and 

require Member States to recover any money already paid out.  

 

The EC Treaty articles concerning State Aids are annexed to this document (Articles 34, 36, 

73 and 86 to 89). 

 

 
III. CURRENT ISSUES 
 
For recent information concerning publications in the Official Journal, legislation and other 

aspects of the European Commission's management of state aids policy, please consult the 

website at http://europa.eu.int/comm/competition/index_en.html. The Commission maintains an on-

line register of all decisions concerning state aids and publishes a 'State Aids Scoreboard' 

twice a year describing the current situation. 

 

The Stockholm and Barcelona European Councils of March 2001 and 2002 respectively 

committed Member States to further reductions in state aid as a percentage of GDP by 2003. 

Resources are to be redirected towards horizontal objectives of common interest, especially 

cohesion policy and support for small- and medium-sized enterprises. A Council resolution 

of 6 December 2001 placed great emphasis on evaluation of aid schemes and on improving 

their transparency. 

 

In its report concerning the reduction and reorientation of state aid of 16 October 2002 

(COM(2002)555), the European Commission provided details of current work on improving 

statistics for state aids and on indicators for their efficiency. As in other areas of competition 

policy, there is increasing interest in assessing the economic aspects of state aid as a tool in 

the approvals procedure. This report also emphasised the importance of improving 

evaluation through the peer review procedure introduced with the regular publication of the 

'State Aids Scoreboard' and through exchanges of experience between the appropriate 

authorities in administrations of Member States. 

 

  

IV. GUIDELINES FOR STATE AID 
 
To clarify state aid policy the European Commission has adopted 'guidelines' for aid to 

regions lagging behind in terms of economic development, for research, for employment 

and training, for small and medium-sized businesses (SMEs), for protection of the 

environment and for the rescue and restructuring of firms in difficulty. Aid schemes in these 

areas are often approved but only if they are compatible with the common interest and do 

not distort competition. 

 

The Commission has also started a process of simplifying state aid procedures. There are 

now 'block exemptions' for aid to SMEs and for training, as well as a regulation codifying 

the de minimis rule (which removes the obligation to notify any aid to an enterprise worth 

less than €100 000 over a 3-year period). A further block exemption for employment aid 

was adopted by the Commission in November 2002, which establishes a limit of 50% for 

the share of state subsidies in the total costs of getting people back to work.  
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For a wide range of state aid schemes no prior authorisation is thus required any longer from 

the Commission, although Member States have to provide summary information sheets and 

annual reports. National courts are responsible for handling complaints from competitors of 

companies receiving aid under such schemes. 

 

 
V. SECTORAL AID 
 
Codes on aid to the synthetic fibres and motor vehicle industries, as well as the framework 

for large investment projects (over €50 million), will soon be replaced by a multi-sectoral 

framework for regional aid, which enters into force at the end of 2002. This framework 

confirms the prohibition on investment aid for the steel sector. 

 

There are Commission Directives on competition in specific sectors, for example that of 16 

September 2002 for electronic communications networks and services. But sectoral rules on 

assessment of state aid apply in the following areas: Agriculture; Broadcasting; Coal; 

Electricity; Fisheries; Shipbuilding; Steel; Synthetic fibres; Air transport; Maritime 

transport; and transport by road, rail and inland waterway. For the legislation in all cases 

readers are referred to http://europa.eu.int/comm/competition/state_aid/legislation/ (G). 

 

The Commission also produces reports on application of Community rules. For example, 

application of rules to state aid to the coal industry is the subject of a report of 15 June 2001 

(COM(2001)327). Railways, which are the largest recipient of government subsidies (with 

the possible exception of agriculture), have not been the object of important common 

decisions. The last major Council Decision (on 'the development of the Community's 

railways') dates from July 1991; it applies to the management of railway infrastructure and 

to rail transport activities of all railway undertakings. Member States are required to take the 

measures necessary to enable railway undertakings to adjust their activities to the market in 

the interests of providing efficient and appropriate services at the lowest possible cost for 

the quality of service required. Railway undertakings are to be managed according to the 

principles which apply to commercial companies, also in respect of their public services 

obligations. See  

http://www.europa.eu.int/comm/competition/state_aid/legislation/91l237_en.html. 

However, on 23 January 2002 the Commission adopted a Communication (known as the 

second package) on the further development of the European Railways: 'Towards an 

integrated European railway area'. See 
http://www.europa.eu.int/comm/transport/rail/newpack/np_en.htm 

 

 

VI. HORIZONTAL AID 
 

Rules have also been agreed for a number of traditional forms of state aid to industry. Apart 

from areas already mentioned such as aid for regional development and promotion of 

research (which are the subject of a Council Regulation on horizontal state aid of 7 May 

1998), there are also guidelines for state aid aspects of export credit insurance, direct 

business taxation, risk capital and aid to undertakings in deprived urban areas, as well as for 

services of general interest (discussed below). 

Please see http://europa.eu.int/comm/competition/state_aid/legislation/  (D). 
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The most important area of horizontal state aids provided by national governments is 

regional aid. Guidelines on this subject were issued by the European Commission on 10 

March 1998
2
. These set out the Commission's approach to regional aid, in particular: its 

definition; the demarcation of regions; the object, form and level of aid including aid for job 

creation, operating aid and cumulation of aid and the drawing up of maps of eligible 

regions. A concept of major importance in assessing the value of aid is explained in an 

annex to these guidelines: Net Grant Equivalent of aid. 
http://europa.eu.int/comm/competition/state_aid/legislation/  (F). 

 

 

VII. SERVICES OF GENERAL INTEREST 
 
Services of general interest are frequently linked to the wider issue of state aids, but the link 

remains contentious. The Treaty is neutral on the issue of public or private ownership of 

undertakings, but public enterprises are subject to the same rules as other businesses. 

Services of general interest may be carried out on behalf of the state by enterprises which 

are publicly- or privately owned and in the past such enterprises were frequently assigned 

special or exclusive rights in connection with the service concerned.  

 

Enterprises charged with services of general interest were also exempted from the 

Community's competition rules under article 86(2) of the EC Treaty; in regard to transport, 

Article 73 also expressly provides that state aid may compensate them for 'the discharge of 

certain obligations inherent in the concept of a public service'. 

 

Nevertheless, the special rights accorded to enterprises in this connection are frequently 

considered incompatible with the concept of the internal market and have regularly been 

challenged by the European Commission, especially in regard to network activities such as 

telecommunications or electricity supply. In general, special rights may only be maintained 

if the full application of the competition rules would obstruct the performance of the special 

duties assigned to the enterprise concerned and only provided that trade is not disrupted to 

an extent contrary to the Community's interests. 

 

At the Community level the issue of most concern is recent years has been the appropriate 

level of publicly-funded compensation to be offered to enterprises carrying out services of 

general interest which are uneconomic, i.e. services which cannot be provided by the market 

acting alone. 

 

The Commission stated at the Laeken European Council of December 2001 that it intended 

to establish a Community framework for state aid to undertakings entrusted with the 

provision of services of general economic interest with a view to improving legal certainty 

in this field of public service compensation. 

 

The Ferring judgement of the European Court of Justice
3
 (ECJ) has confirmed the view that 

tax exemption which offsets the additional costs of public service does not constitute 'state 

aid', but only insofar as the amount of the exemption does not exceed what is necessary to 

discharge the public service tasks. Amounts exceeding this should indeed be considered as 

'state aid'. But this judgement has also been recently challenged and the Court has been 

invited to reverse its judgement and identify public service compensation as state aid, for 

example in connection with the provision of local public passenger transport services. 

                                                 
2 OJ C 74 of 10.3.98, pp.9-31 
3 Case C-53/00 
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The Commission's work depends on the final position of the ECJ. If the Ferring judgement 

is upheld, compensation calculated to offset the extra costs of providing an uneconomic 

service will not be considered as state aid; if not, then it will constitute state aid but will be 

considered as compatible with the Treaty, provided that the development of trade is not 

affected to an extent contrary to the interests of the Community. 

 

In its report on this subject to the Seville European Council of June 2002 the Commission 

was still hoping to adopt the text of a draft framework for state aid in connection with 

services of general economic interest before the end of 2002. 

 

 

VIII. STATE AID AND ENLARGEMENT 
 
State aid forms part of the competition area of the enlargement negotiations (chapter 6). The 

autumn 2002 State Aid Scoreboard of the Commission analyses the nature and level of state 

aids currently operating in the candidate countries. See 

http://www.europa.eu.int/comm/competition/state_aid/scoreboard/scb_autumn_2002_en.pdf 

Negotiations were opened at various points with each country concerned between 1999 and 

2001 and by October 2002 had been provisionally completed for Cyprus, the Czech 

Republic, Estonia, Latvia, Lithuania, Malta, Slovakia and Slovenia.  

 

Transitional arrangements have been agreed for Cyprus (which will phase out incompatible 

fiscal aid by the end of 2005); for the Czech Republic (to complete restructuring of its steel 

industry by the end of 2006); for Malta (to phase out incompatible fiscal aid for SMEs by 

the end of 2011 and convert such aid for large companies into regional investment aid, while 

completing the restructuring of the shipbuilding sector by the end of 2008); and for 

Slovakia  (fiscal aid for a motor vehicle manufacturing company to be converted into 

regional investment aid with a maximum of 30% of eligible investment costs; aid for a steel 

company to be discontinued at the latest by the end of 2009). 

 

It is evident that state aid has proved to be the most difficult part of the negotiations on 

competition policy in the case of several applicant countries. Problems remained at the time 

of writing in regard to Bulgaria, Hungary, Poland and Romania. 

 

In regard to Hungary, an Act on Public Finance now includes a general prohibition of state 

aid. However, important fiscal aid schemes are still excluded and regional aid 

ceilings remain too high. As regards anti-trust, the overall assessment is positive, but this is 

not yet true state aid because of Hungary's incompatible fiscal aid policy, which has not yet 

been aligned with the acquis. A regional aid map with acceptable maximum aid intensities 

is also required. 

 

In regard to Poland, while it has incorporated the basic principles of the acquis into Polish 

state aid control legislation, a more precise transposition of the EU guidelines on 

restructuring and environmental aid into Polish regulations is still considered necessary by 

the Commission. In particular, fiscal aid for investors in Special Economic Zones still has to 

be aligned, while in regard to restructuring aid arising from the cancellation or rescheduling 

of public liabilities and to environmental aid, the enforcement record has not 

been adequately developed.  

 

In the steel industry, aid for restructuring can only be given if national and individual 

restructuring programmes of the companies concerned include measures for reaching 
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viability through cuts in production capacity (in line with requirements already set out in 

Protocol 2 of the Europe Agreement). In the shipbuilding sector, recent measures taken or 

envisaged by the 

Polish government in favour of this sector will have to respect state aid rules.  

 

Furthermore, in connection with the implementation of the "anti-crisis programme" of 

July 2002 aimed at fighting unemployment and boosting economic growth, it is essential 

that EC state aid rules be fully taken into account. In particular, measures to cancel or 

reduce public debts of enterprises or tax breaks for banks which assist in restructuring can 

only be permitted if linked to restructuring programmes leading to viability for the target 

companies. In relation to the banking sector, the compatibility of current measures with state 

aid rules has to be reviewed.  
 
Problems with Bulgaria and Romania are less pressing since their accession is only foreseen 

in 2007. Bulgaria will need to establish a solid enforcement record for its new law on state 

aid and to phase out aid to the steel sector. Romania has adopted implementing legislation 

on regional aid, SMEs, rescue aid and aid to restructure firms in difficulty, research, training 

and environmental protection which will come into force in 2003. It has also proposed a 

regional aid map and completed a state aid survey. A restructuring plan for steel is under 

examination. 

 

But further transposition of the state aid rules by Romania is still considered necessary by 

the European Commission. Application of the state aid rules is also far from comprehensive 

and numerous state aid measures are not notified to the competition authorities. There are 

particular problems with the treatment of debt cancellation, a form of state aid widely 

practised by public bodies. The application of the rules to sensitive sectors will pose 

problems. 

 

State aid also figures in the chapters of the negotiations in regard to agriculture, fisheries 

and transport. There do not appear to be any major problems on this aspect of negotiations 

on these chapters. 

 

 

IX.    THE EUROPEAN PARLIAMENT AND STATE AIDS 
 

The EP has adopted many reports in the area of state aids. Recently the publication of the 

state aid scoreboards by the Commission twice a year has provided the focus for the 

Parliament's work in this area, which comes within the field of the Committee on Economic 

and Monetary Affairs.  

 

Its most recent resolution was adopted on 21 November 2002. (For the text, please see 

Europarl's section on this plenary session. The preamble to this resolution refers to previous 

resolutions on state aid adopted in recent years.). Many sections of the original report 

adopted in committee were deleted in the course of the vote on the resolution in plenary 

session. From this vote it is apparent that the major sources of political disagreement in the 

EP currently concern:  the nature of 'horizontal objectives of Community interest'; the 

adequacy of state aid provided to research and to venture capital for SMEs; the level at 

which the 'de minimis' rule should apply; the question of aid to 'strategic' industrial sectors; 

the issue of aid to sensitive sectors, especially steel, in the candidate countries for 

enlargement; the issue of applying state aid rules to public support for services of general 

interest; and the question of automatic authorisation of regional aid.  
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X. CONCLUSIONS 
 

This document has sought to provide Members and their staff with a brief summary of the 

main rules and arguments in regard to control of state aids. It has not tried to offer a detailed 

description of the rules. For more detail, readers are asked to consult the European 

Commission's Competition website (http://www.europa.eu.int/comm/competition/index_en.html), 

which has a major section on state aids, and in particular the Vademecum (available only in 

English at http://europa.eu.int/comm/competition/state_aid/others/vademecum/vademecum_en.pdf). 

 

The issue of controlling state aids is likely to remain politically contentious because of the 

pressures to which national governments are subjected, especially at times of economic 

stress and rising unemployment. But observance of the EU's rules in this regard will be 

essential if the internal market and trade between Member States are to be protected. The 

Commission's role as referee and guardian of the Treaties will therefore continue to be a 

crucial one. 

 

Attention is turning at the Community level to competition in the field of services. Many 

service industries, other than transport, have grown rapidly in recent years but few receive 

state aids. It is likely therefore that traditional sectors such as manufacturing, agriculture, 

fisheries, railways and possibly air transport will continue to be the focus of attention in 

coming years. But all forms of subsidy and protection from competition will be examined in 

the coming attempts to increase competition in the professions and among other service 

suppliers. It is therefore possible that the EU will have to extend state aid legislation also to 

these new areas. 
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Annex 
 

EC Treaty articles on state aids 
 
Article 34 (ex Article 40) 

 

1. In order to attain the objectives set out in Article 33, a common organisation of 

agricultural markets shall be established. 

This organisation shall take one of the following forms, depending on the product 

concerned: 

(a) common rules on competition; 

(b) compulsory coordination of the various national market organisations; 

(c) a European market organisation. 

 

 

Article 36 (ex Article 42) 

 

The provisions of the Chapter relating to rules on competition shall apply to 

production of and trade in agricultural products only to the extent determined by 

the Council within the framework of Article 37(2) and (3) and in accordance with 

the procedure laid down therein, account being taken of the objectives set out in 

Article 33. 

 

The Council may, in particular, authorise the granting of aid: 

(a) for the protection of enterprises handicapped by structural or natural conditions; 

(b) within the framework of economic development programmes. 

 

Article 73 (ex Article 77) 

 

Aids shall be compatible with this Treaty if they meet the needs of coordination of 

transport or if they represent reimbursement for the discharge of certain obligations 

inherent in the concept of a public service. 

 

Article 86 (ex Article 90) 

 

1. In the case of public undertakings and undertakings to which Member States 

grant special or exclusive rights, Member States shall neither enact nor maintain in 

force any measure contrary to the rules contained in this Treaty, in particular to those 

rules provided for in Article 12 and Articles 81 to 89. 

2. Undertakings entrusted with the operation of services of general economic interest 

or having the character of a revenue-producing monopoly shall be subject to the 

rules contained in this Treaty, in particular to the rules on competition, insofar as the 

application of such rules does not obstruct the performance, in law or in fact, of the 

particular tasks assigned to them. The development of trade must not be affected to 

such an extent as would be contrary to the interests of the Community. 

3. The Commission shall ensure the application of the provisions of this Article and 

shall, where necessary, address appropriate directives or decisions to Member States. 
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Aids granted by States 

 

Article 87 (ex Article 92) 

 

1. Save as otherwise provided in this Treaty, any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens to distort 

competition by favouring certain undertakings or the production of certain goods 

shall, insofar as it affects trade between Member States, be incompatible with the 

common market. 

2. The following shall be compatible with the common market: 

(a) aid having a social character, granted to individual consumers, provided that such 

aid is granted without discrimination related to the origin of the products concerned; 

(b) aid to make good the damage caused by natural disasters or exceptional 

occurrences; 

(c) aid granted to the economy of certain areas of the Federal Republic of Germany 

affected by the division of Germany, insofar as such aid is required in order to 

compensate for the economic disadvantages caused by that division. 

3. The following may be considered to be compatible with the common market: 

(a) aid to promote the economic development of areas where the standard of living is 

abnormally low or where there is serious under-employment; 

(b) aid to promote the execution of an important project of common European 

interest or to remedy a serious disturbance in the economy of a Member State; 

(c) aid to facilitate the development of certain economic activities or of certain 

economic areas, where such aid does not adversely affect trading conditions to an 

extent contrary to the common interest; 

(d) aid to promote culture and heritage conservation where such aid does not affect 

trading conditions and competition in the Community to an extent that is contrary to 

the common interest; 

(e) such other categories of aid as may be specified by decision of the Council acting 

by a qualified majority on a proposal from the Commission. 

 

Article 88 (ex Article 93) 

 

1. The Commission shall, in cooperation with Member States, keep under constant 

review all systems of aid existing in those States. It shall propose to the latter any 

appropriate measures required by the progressive development or by the functioning 

of the common market. 

2. If, after giving notice to the parties concerned to submit their comments, the 

Commission finds that aid granted by a State or through State resources is not 

compatible with the common market having regard to Article 87, or that such aid is 

being misused, it shall decide that the State concerned shall abolish or alter such aid 

within a period of time to be determined by the Commission. 

If the State concerned does not comply with this decision within the prescribed time, 

the Commission or any other interested State may, in derogation from the provisions 

of Articles 226 and 227, refer the matter to the Court of Justice direct. 

On application by a Member State, the Council may, acting unanimously, decide that 

aid which that State is granting or intends to grant shall be considered to be 

compatible with the common market, in de-rogation from the provisions of 

Article 87 or from the regulations provided for in Article 89, if such a decision is 

justified by exceptional circumstances. If, as regards the aid in question, the 

Commission has already initiated the procedure provided for in the first 
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subparagraph of this paragraph, the fact that the State concerned has made its 

application to the Council shall have the effect of suspending that procedure until the 

Council has made its attitude known. 

If, however, the Council has not made its attitude known within three months of the 

said application being made, the Commission shall give its decision on the case. 

3. The Commission shall be informed, in sufficient time to enable it to submit its 

comments, of any plans to grant or alter aid. If it considers that any such plan is not 

compatible with the common market having regard to Article 87, it shall without 

delay initiate the procedure provided for in paragraph 2. The Member State 

concerned shall not put its proposed measures into effect until this procedure has 

resulted in a final decision. 

 

Article 89 (ex Article 94) 

 

The Council, acting by a qualified majority on a proposal from the Commission and 

after consulting the European Parliament, may make any appropriate regulations for 

the application of Articles 87 and 88 and may in particular determine the conditions 

in which Article 88(3) shall apply and the categories of aid exempted from this 

procedure. 
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