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Summary 

The Commission has recently published a draft proposal to amend the 1990 Directive on the 

common system of taxing parent companies with subsidiaries in other Member States. This 

replaces a similar proposal, published in 1993, which has now been withdrawn, but on which 

Parliament gave a positive opinion in 1994. This Briefing outlines these various texts and 

examines the main issues at stake. 
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Historical Background 

Proposals for the harmonisation of corporate taxation have been debated within the European 

Community for over 40 years. The Neumark Report of 1962 and the van den Tempel Report 

of 1970 both advocated harmonisation, though on different systems. In 1975 the Commission 

published a draft Directive proposing the introduction in all Member States of yet another 

system, with an alignment of rates between 45% and 55%. This proved unacceptable; and by 

1980 the Commission was arguing that, though a common system might be desirable, "any 

attempt to resolve the problem by way of harmonisation would probably be doomed to 

failure" (Report on the Scope for Convergence of Tax Systems (COM(80)139).  

Instead, the Commission decided to concentrate on more limited measures essential for 

completing the Single Market. The Guidelines for Company Taxation of 1990 (SEC(90)601) 

gave priority to three already-published proposals, which were adopted later that year: 

• the "mergers" Directive (90/434/EEC), on the treatment of capital gains arising when 

companies merge;  

• the "parent and subsidiaries Directive" (90/435/EEC), designed to eliminate double 

taxation of dividends paid by a subsidiary in one Member State to a parent company in 

another; and  

• the "arbitration procedure" Convention (90/436/EEC), covering the settlement of 

disputes concerning the profits of associated companies in different Member States. 

To date, these remain the most notable legislative achievements of the EU in the field of 

corporate taxation. 

The 1990 parent/subsidiary Directive 

The main purpose of the 1990 Directive on the taxation of parent and subsidiary companies
1
 

was to remove obstacles to the "grouping together of companies in different Member States". 

This was considered an essential preparation for the completion of the Single Market due at 

the end of 1992, and had been listed in Commissioner Lord Cockfield's White Paper of 1985 

for adoption that year on the basis of a proposal first tabled as long ago as 1969. 

As the preamble to the Directive pointed out,  

existing tax provisions which govern the relations between parent companies and 

subsidiaries of different Member States vary appreciably from one Member State to 

another and are generally less advantageous that those applicable to parent companies 

and subsidiaries of the same Member State..... Co-operation between companies of 

different Member States is thereby disadvantaged in comparison with co-operation 

between companies of the same Member State. 

The main form this discrimination took was the double taxation of distributed profits earned 

by a subsidiary: once in the country where the subsidiary was based − sometimes on the basis 

of a withholding tax − and then again in the country of the parent company. The Directive 

was therefore intended, first, to ensure that the Member State of the parent company either 

• refrained from taxing such profits; or 

• allowed the parent company to offset the withholding or other tax paid by the subsidiary 

against its own tax liability. 

                                                 
1 Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of 

parent companies and subsidiaries of different Member States, Official Journal L225 of 20/08/1990, pp.6-9. 
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Box 1: The main provisions of the Parent-Subsidiary Directive 

Source, Company Taxation in the Internal Market, (see footnote 6) 

Scope 

1. The Directive applies to distributions of profits. 

2. Profit distributions must be effected between associated companies from different Member States. 

a) Distributions covered by the Directive 

Profit distributions must meet all the following conditions: 

• they must be between companies from different Member States; 

• they must be effected by companies subject to corporation tax and made to companies also subject to 

corporation tax; 

• they must be effected between companies with a legal form listed in the Annex to the Directive; 

• they must be made to associated companies with a minimum direct holding of 25% in the capital of the 

companies paying the dividends. Member States have the option of not applying the Directive if this 

minimum 25% holding is not maintained for a period of at least two years. 

b) Profit distributions not covered by the Directive 

The Directive’s tax rules do not apply: 

• to distributions of dividends between companies of the same Member State; 

• to distributions of dividends paid to partnerships not subject to corporation tax; 

• to dividends paid between companies subject to corporation tax where one of the companies concerned 

does not take one of the legal forms listed in the Annex to the Directive; 

• if the company receiving the dividends has a direct holding of less than 25% in the company paying the 

dividends. Indirect holdings by other companies in the same group are not taken into account; 

• if the 25% holding is not maintained for an uninterrupted period of at least two years. However, although 

Member States have the option of not applying the Directive if the minimum holding has been maintained 

for less than two years on the date of payment of the dividends, they must apply it retroactively if the 

holding is still maintained when the two-year period expires (Court of Justice ruling, 17 October 1996, 

Joined Cases C-283, 291 and 292/84  

Member States also have the option of not applying the Directive in the case of fraud or abuse. 

 

The Directive’s tax rules 

1. For the Member State of the company paying the dividends 

The Member State of the subsidiary paying the dividends may not charge withholding tax on the dividends paid. 

Transitional measures were provided for Greece, Portugal and Germany but they are no longer being applied. 

2. For the Member State of the company receiving the dividends 

There are two options: 

(a) the dividends received may be exempted from corporation tax; 

(b) the dividends received are taxed but a tax credit equivalent to the corporation tax paid by the subsidiary on 

the profits distributed to the parent company is granted. The tax credit may not exceed the amount of tax due on 

the dividends. 

Member States may also exclude the management costs relating to the holding from the parent company’s 

taxable profit. These management costs may be fixed as a flat rate but the flat-rate amount may not exceed 5% 

of the dividends. 
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At the same time, the Directive also sought to end withholding taxes on such payments. 

Subject to temporary derogations for Germany, Greece and Portugal, profits distributed by a 

subsidiary to a parent company should be exempt from withholding tax, "at least where the 

latter holds a minimum of 25% of the capital of the subsidiary". Member States might, 

however, reach bilateral agreements to replace the criterion of holding capital to that of 

holding voting rights; and might exclude companies if the holding had not been at the 

required level for two continuous years. 

The Directive also allowed Member States not to allow against the parent company's tax any 

charges and losses resulting from the distribution of profits by the subsidiary. In some cases, 

non-deductible costs were fixed at 5% of profits (even if the true non-deductible costs were 

lower). 

The main problems in adopting the measures, however, lay in the sensitivity of Member 

States' Finance Ministries to a possible loss of revenue (which might arise not only through 

the transfer of revenues from one Member State to another, but also through the possibility of 

new opportunities for tax avoidance or evasion); and also possible effects − already apparent 

in the law applying to the taxation of multinational firms (see Appendix 1) − on the location 

of economic activity.   

As a result, it proved necessary to lay down in the Directive definitions both of the legal form 

of the companies to which the legislation would apply, which were listed in an Annex to the 

Directive, and the taxes to which it would apply (Article 2c)
2
. The Directive also contained a 

let-out clause, allowing "domestic or agreement-based provisions required for the prevention 

of fraud or abuse". 

The Ruding Report and the 1993 Proposal 

Almost immediately following the entry into force of the Directive at the beginning of 1992, 

however, it became clear that its scope was too restricted. The Committee of Independent 

Experts on Company Taxation, chaired by Onno Ruding, observed in its final report
3
 that the 

type of companies covered varied from one Member State to another. It therefore 

recommended that  

the scope of the parent-subsidiary directive be extended to cover all enterprises subject 

to corporate income tax, irrespective of their legal form (Phase I). Subsequently, the 

directive should be extended to all other enterprises subject to income tax (Phase II). 

The Committee also noted that a number of Member States were already prepared to establish 

lower ownership thresholds than the 25% provided for in the Directive, through bilateral 

agreement. Such reductions, the Committee concluded, were "highly desirable", and it 

accordingly recommended 

a substantial reduction in the participation threshold prescribed in the parent-

subsidiary directive.. 

The 25% threshold is, indeed, now the exception rather than the rule (see Table 1). 

 

 

                                                 
2 The difficulties of reaching satisfactory definitions is evidenced by the subsequent publication in Official 

Journals of five separate corrigenda to the original published text. 

3 Report of the Committee of Independent Experts on Company Taxation ("Ruding Report"), Commission 1992. 
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Table 1: Treatment of Intercompany Dividends by EU Member States 

Belgium Domestic companies:  95% exemption of gross amount of dividend if holding equals or >5% 

or 1.250.000 EURO. Interest fully deductible, except for dividend stripping. 

Non-resident companies: idem, except no relief for dividends from holdings in tax havens or 

companies in countries with substantially lower tax rates. 

Netherlands Domestic companies: fully deductible 100 % exemption if holding equals or >5% of share 

capital or capital in joint account and if shares are not held as current stock. 

Non-resident companies: idem, but 2 further requirements: (1) the non-resident entity must be 

subject to a national tax on profits, whatever the rate is; (2) held as a non-portfolio investment 

or equal conditions as set forth in the EC Parent-Subsidiary Directive ( >25%). 

If the participation exemption applies, expenses related to shareholdings in resident and non-

resident companies are not deductible. 

Finland Domestic companies: dividends are taxable but with full credit for corporate income tax. 

Non-resident companies: parent-subsidiary directive dividends received are exempt, when 

there is a treaty and resident company owns 10 % in voting power or 25 % in capital stock. 

Austria Domestic companies: full tax exemption for dividends received by domestic companies + 

permanent establishments of EU companies in Austria, no conditions. 

Non-resident companies: full exemption for dividends received; condition: 25% shareholding. 

No taxation of capital gains on shares held in non- resident companies. 

France Domestic companies: dividends received are 95% exempt if minimum holding of 10%. 

Non- resident: same treatment. 

Greece Domestic companies: full exemption. 

Non-resident companies:  

- Unilateral relief: dividends received are taxable with credit only for withholding tax.  

- Parent subsidiary directive and tax treaty: dividends received are taxable but with full credit. 

Ireland Domestic companies: exemption. 

Non-resident companies: full credit for foreign taxes if 25% ownership. 

Italy Domestic companies: dividends received are taxable (IRPEG) but with full credit for 

corporate income tax (dividends are not subject to IRAP)4. 

Non-resident companies:  

- 60% of dividends received from a non EU affiliated company are tax exempt   

- Dividends received from a EU affiliated company with a 25% ownership are 95% exempt. 

Sweden Domestic companies: exemption of dividends on business-related shares (25% of the voting 

rights or necessary for the business). 

Non-resident companies: exemption under EU directive, with a minimum effective tax 

requirement of 15 %. 

Denmark Domestic companies: dividends derived by companies holding less than 25 % of the capital of 

the paying company are subject to a reduced effective tax rate of 21.12% (34% of the 

dividend is tax free and the remaining 66% is taxed at the normal rate of 32%). Dividends 

received by companies holding more than 25% of the shares, are fully exempt (shares must be 

hold for minimum 1 year). 

Non-resident companies: idem, except for dividends from holdings in a foreign financial 

company subject to a substantially lower tax burden than compared to Denmark, unless it has 

been subject to mandatory group taxation (CFC  − controlled foreign corporation − taxation). 

Germany Domestic companies:  full and refundable imputation credit, intercompany dividends from 

foreign companies may be received tax free under certain Double Taxation Treaties. 

Spain Domestic companies:  full tax credit for shareholdings in excess of 5%, half tax credit <5% 

Non-resident companies: full tax credits for shareholdings >5%, or exemption method in 

certain cases. 

Luxembourg Domestic companies: full exemption for dividends received (minimum participation of 10%). 

Non-resident companies: idem if the non- resident subsidiary is subject to minimum corporate 

tax (15%). 

                                                 
4 Italian companies are subject to two different corporate taxes: 37% (IRPEG) and 4.25% (IRAP). The basis of 

the latter is the net value of production in the tax year. 
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Portugal Domestic companies: dividends received are 95% exempt if minimum holding of 25% for 2 

years. < 25% tax credit of 60% of underlying IRC5 available. 

Non-resident companies:  

- Non EU: dividends are taxable with full tax credit only if provided by tax treaty. Deduction 

of withholding at source is provided with the limit of the corresponding domestic taxation. 

- EU: dividends received are 95% exempt if 25% ownership, for 2 years. 

UK Domestic companies: full exemption. 

Non-resident companies: dividends received are taxable but with full credit for withholding 

tax and underlying corporate tax 

Source: Company Taxation in the Internal Market (see footnote 6) 

These recommendations were in part taken up in a proposed amending Directive, published 

on 26 July 1993 in conjunction with an amending Directive to the 1990 Directive on 

mergers
6
. The main purpose of this amending Directive was to ensure greater uniformity of 

coverage by enabling the 1990 provisions "to be applied to all enterprises resident in a 

Member State and subject to corporation tax in a Member State". The explanatory text gave 

the examples of co-operatives, which were not covered in Belgium, Denmark, Germany, 

Spain, France, Ireland, Luxembourg and the Netherlands; and public savings banks. It was 

therefore proposed that the list of legal forms in the Annex be replaced by a new definition of 

"company". It would mean 

any entity which, according to the tax laws of a Member State, is considered to be 

resident in that State for tax purposes and, under the terms of a double taxation 

agreement concluded with a third State, is not considered to be resident for tax 

purposes outside the Community. 

A list of taxes was retained, with the addition of a slightly broader definition of "substitute" 

taxes for those specifically listed.  

Secondly, the amending Directive sought to tackle the problem of  "sub-subsidiaries" − cases 

where a subsidiary company in turn had a subsidiary of its own. The question arose 

of whether, in the case of the imputation method [of corporate taxation] being applied, 

the parent company can set the tax deductible in the hands of the subsidiary against the 

tax paid by the sub-subsidiary or whether it should limit the offsetting to the tax 

actually due from the subsidiary. 

If only limited deduction applied, there was "a real danger that double taxation will 

continue", a risk which existed  

both when the country of the subsidiary applies the exemption method and where it 

applies the imputation method and a corporation tax rate which is below that in the 

country of the parent company. 

The draft Directive therefore made it clear that the parent company would be able to take 

account of all tax paid "downstream".   

The European Parliament gave this draft Directive a favourable opinion in its Resolution of 

19 April 1994
7
. It did not amend any of the proposed changes to the 1990 Directive included 

                                                 
5 imposto sobre o rendimento das pessoas colectivas (the Portuguese unitary corporation tax). 

6 Proposal for a Council Directive amending Directive 90/434/EEC of 23 July 1990 on the common system of 

taxation applicable to mergers, divisions, transfers of assets and exchanges of shares concerning companies of 

different Member States; and Proposal for a Council Directive amending Directive 90/435/EEC of 23 July 1990 

on the common system of taxation applicable in the case of parent companies and subsidiaries of different 

Member States, COM(93)293 of 26 July 1993, OJ C225 of 20 August 1993. 

7 See Official Journal C 128 of 9 May 1994. 
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in the Commission's text; but did add an amendment of its own to the 1990 Directive. This 

took up the issue, raised by the second recommendation of the Ruding Report, of the 

participation threshold. Parliament did not, however, lower the 25% figure. Its amendment 

dealt with the more complex issue of groups of companies where there were cross-holdings. 

For example, two companies would be deemed to be members of the same group, and exempt 

from withholding tax, "if one is a 75% subsidiary of the other or both are 75% subsidiaries of 

a third company". 

Developments since 1993 

Despite Parliament's favourable opinion, discussions on the 1993 draft amending Directive 

reached a stalemate in Council in mid-1997, and it was not adopted. In 2003 the Commission 

withdrew it in favour of the current proposal.  

Meanwhile, new developments had taken place, notably adoption of legislation in 2001 

making possible the creation of a European Company (Societas Europaea). Experience with 

the 1990 Directive had also revealed a number of additional shortcomings, which were 

outlined in a major study on corporate taxation carried out for the Commission between 1999 

and 2001, and a subsequent Commission Communication
8
.  

• Companies existing under a corporate form created after 1990 (for example, simplified 

joint stock companies in France) as well as others omitted from the 1990 list (e.g. the 

cooperatives and banks already mentioned) were not covered by the legislation. 

• In some Member States partnerships were liable, or could opt for liability to, corporation 

tax, but were not covered, even if distributed profits were otherwise treated as dividends. 

• There was a lack of clarity in applying the legislation to shares held through permanent 

establishments, despite European Court of Justice rulings on the matter. 

• Applying the 25% ownership threshold, did not take account of indirect holdings. This 

could have "undesirable implications for the internal organisation of groups of companies 

and hamper restructuring operations".  

• Double taxation continued as a result of the "sub-subsidiary" problem. 

• Application of the "anti-abuse" clause was not consistent, and on occasion incompatible 

with the rest of the legislation. For example, "the provisions of the Directive may not be 

applied when the capital of a Community company is held by non-Community residents", 

which was "considered to be a presumption of tax evasion or avoidance". 

• As a result of the flat-rate 5% non-deductible management costs, companies were 

sometimes obliged to pay excessive tax (their true non-deductible costs being lower). 

• Finally, obtaining tax relief where it was available involved "an unnecessarily high 

compliance cost". 

A substantial number of these issues are taken up in the new draft amending Directive, 

published in July 2003
9
. 

                                                 
8 COM(2002)582. The study and communication have been published together in a single volume, Company 

taxation in the internal market, Official Publications of the European Communities, ISBN 92-894-1695-5, 2002. 
9 Proposal for a Council Directive amending Directive 90/435/EEC on the common system of taxation 

applicable in the case of parent companies and subsidiaries of different Member States, COM(2003)462 of 29 

July 2003. 
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Box 2: The imputation and classical sytems of corporate taxation 
Source, Company Taxation in the Internal Market, (see footnote 6) 

Under the imputation system the shareholder includes the dividends he receives in the tax 

base for income or corporation tax but is granted a tax credit equivalent to all or part of the 

corporation tax paid by the company distributing the dividend on the profits from which the 

dividends derive. 

The classical system, on the other hand, does not neutralise double taxation as shareholders 

receiving the dividends are taxed on them without being granted a tax credit to offset the 

corporation tax already levied on the profits of which the dividends form a part.  

However, in some Member States modified systems are applied and double taxation is 

mitigated by applying a lower rate of tax to the dividends, by taxing only a proportion of the 

value of the dividends or by granting a specified imputation tax credit in the amount of a 

percentage of the dividend received − so called ‘shareholder relief'. Moreover, the 

Scandinavian countries apply a 'dual income tax system' which generally provides for a 

progressive tax rate for employment income and taxes capital income separately, at a lower 

proportional rate. 

Irrespective of the particular system used by a Member State, dividends paid to shareholders 

are often taxed differently depending on whether they are domestic or cross border, i.e. 

foreign dividends.  

Two examples illustrate this: first, a shareholder in two companies, one domestic, one 

foreign, receiving dividends may receive on the domestic dividend a tax credit (imputation 

system) or some form of shareholder relief (modified classical system), but on the foreign 

dividend an unusable or only partially repayable tax credit (imputation system) or no or a 

reduced form of shareholder relief ((modified) classical system)).  

Second, two shareholders resident in two different states who own shares in the same 

company may be taxed differently, one making use of the tax credit, the other unable to 

and/or receiving a partial repayment (imputation system) or one receiving shareholder relief, 

the other not or only a reduced form of relief ((modified) classical system)). In principle these 

differences could be considered discriminatory, and hence an obstacle to the Internal Market. 

Example of how the imputation system works 

A French company holds shares in a French company and in a Danish company which both 

pay a dividend of 100. Corporation tax in France in 1999
10

 was 40% (including surcharges) 

for large companies. No withholding tax is levied on the dividends paid. The tax credit 

granted in 1999 equals 45% of the dividend received where the shareholder is a legal person. 

The French company pays the following corporation tax on dividends it receives: 

• On the dividend of 100 received from the French company: 100 + 45 (tax credit) = 145. 

Gross tax = 145x 40% (rate of corporation tax) = 58.Net tax to be paid = 58 – 45 (tax 

credit) = 13. 

• On the dividend of 100 received from the Danish company: 100 x 40% = 40. 

 

                                                 
10 It should be noted that France has meanwhile changed this system and notably reduced the tax credit (25% in 

2001; 15% in 2002) as well as additional social security contributions. 
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The new proposal for a Directive 

The new draft Directive proposes a number of changes to the text of the 1990 legislation. 

1. Permanent establishments 

European Court of Justice jurisprudence, as established by rulings in 1986 and 1999
11

, states 

that permanent establishments may not be discriminated against in relation to subsidiary 

companies when both are subject to a similar tax regime. For added clarification, it is 

proposed that this principle now be embodied in the legislation (addition to Article 1.1 of the 

1990 Directive). 

2. The 25% threshold 

The draft Directive takes up the second of the Ruding Report's main recommendations by 

seeking to widen the conditions required to qualify as parent and subsidiary companies. It 

proposes reducing the 25% holding threshold to 10% (Articles 3.1 and 5.1). 

3. "Sub-subsidiaries" 

It is proposed that, where the imputation method is applied, deduction is allowed not only of 

tax paid by the immediate subsidiary, but also of the tax paid by any other lower-tier 

subsidiary, up to the limit of the corresponding tax (replacement of Article 4.1).  

4. The list of corporate forms 

The Annex of the 1990 Directive is expanded to include − among others − European 

Companies, co-operatives, mutual companies, certain non-capital based companies, savings 

banks, funds and associations with commercial activities. The Annex will in due course be 

enlarged again − "empty" points (p) to (y) − to cover the types of company that exist in the 

accession countries.  

5. "Fiscally transparent" subsidiaries  

 Expansion of the Annex applied the legislation to certain entities which are subject to 

corporate taxation in their Member State of residence but, for tax purposes, are considered 

"transparent" in a different Member State. The latter Member States levy tax on their own 

residents on their share of profits in such subsidiary entities as and when they arise. A new 

paragraph of the draft amending Directive (paragraph 1a) is designed to ensure that these 

profits are not taxed again when the profits are eventually distributed. 

6. Management costs 

Where non-deductible management costs are fixed at 5%, it is proposed that parent 

companies be allowed to provide evidence of real, and possibly lower, non-deductible 

management costs incurred (addition to Article 4.2). 

7. The derogations for Germany, Greece and Portugal 

These are deleted (Article 5.2, 5.3 and 5.4). 

                                                 
11  Case C-270/83, Commission vs. France, Judgement of 28 January 1986, ECR 1986 p.273; and Case C-

307/97, Compagnie de Saint-Gobain v. Finanzamt Aachen-Innenstadt, Judgement of 21 September 1999, ECR 

1999 p. I-6161. 
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Some Comments 

General 

The Explanatory Memorandum to the draft amending Directive makes it clear that the 

proposed changes will not remove all obstacles to "the proper functioning of the internal 

market found in the tax regimes applicable to parent companies and subsidiaries of different 

Member States". 

Eventually, removing the various tax obstacles to cross-border economic activity in the 

Internal Market would require the introduction of a common consolidated tax base for 

the EU-wide activities of companies. 

Details of the various options for achieving this were contained in the 2002 study Company 

taxation in the internal market (see footnote 6).  

At the same time, the jurisprudence of the European Court of Justice is already going a 

considerable way towards removing the tax obstacles in question by applying the principle of 

freedom of establishment. Its most recent judgement in this field (see Appendix 2), declared 

incompatible with Community Law tax provisions which place parent companies with 

subsidiaries in another Member State at a disadvantage.  

Specific 

The 1990 Directive limits the application of the legislation to companies listed in the Annex. 

The draft amending Directive of 1993 did not seek to amend this Annex, but merely deleted 

it, so that 

all entities which are resident for tax purposes in a Member State and which are 

subject to corporation tax in a Member State will benefit from this Directive. 

The current proposal retains the Annex, expanding the number of legal entities covered, and 

making provision for future expansion. The questions therefore arise as to which method of 

allowing for changes in the legal form of companies is preferable; and, in the event of the 

Annex being retained, what procedures will be used for updating it
12

. 

                                                 
12 In the case of the Austria/Finland/Sweden enlargement (Norway initially being included), the updating was 

included in the accession Treaties:  

'ACT concerning the conditions of accession of the Kingdom of Norway, the Republic of Austria, the Republic of Finland 

and the Kingdom of Sweden and the adjustments to the Treaties on which the European Union is founded, ANNEX I - List 

referred to in Article 29 of the Act of Accession - XI. INTERNAL MARKET AND FINANCIAL SERVICES - B. DIRECT 

TAXATION, INSURANCE AND CREDIT INSTITUTIONS - I. DIRECT TAXATION, OJ No C241 p. 196, 1994/08/29 

Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of parent companies 

and subsidiaries of different Member States (OJ No L  225, 20.8.1990, p. 6). 

(a) The following is added to Article 2 (c): 

 -  Koerperschaftsteuer in Austria, 

- Yhteisoejen tulovero/inkomstskatten foer samfund in Finland, 

- Skatt av alminnelig inntekt in Norway, 

- Statlig inkomstskatt in Sweden.`; 

(b) the following is added to the Annex: 

'(m) companies under Austrian law known as: "Aktiengesellschaft", "Gesellschaft mit beschraenkter  Haftung"; 

(n) companies under Finnish law known as: "osakeyhtioe/aktiebolag", "osuuskunta/andelslag",  

"saeaestoepankki/sparbank", "vakuutusyhtioe/foersaekringsbolag"; 

(o) companies under Norwegian law known as "aksjeselskap"; 

(p) companies under Swedish law known as "aktiebolag", "bankaktiebolag", "foersaekringsaktiebolag".' 
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The new text does not deal with the issue of cross-holdings raised in Parliament's amendment 

to the 1993 text. In this case, it is a question of whether the reduction in the holding 

percentage to 10% would make such an amendment unnecessary. 

It might also be asked whether, in view of the widespread variation in holding conditions 

applied by Member States (see Table 1), it is necessary to specify any percentage figure in 

the legislation. 
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Appendix 1: The effect of different methods of taxing profits on the location 

of businesses 

(from The Reform of Taxation in EU Member States, European Parliament DGIV, Economic 

Affairs Series ECON 127 EN) 

The taxation of repatriated profits can follow one of two different schemes, which are both 

designed to avoid double taxation problems. The first is the full exemption scheme, 

implemented in most European countries (see Table 1). Under this scheme, profits made by 

an affiliate in a foreign country are taxed according to the tax rules and rates of this country. 

If the profits are repatriated by the mother firm, they will bear no taxes in the home country 

of the mother firm (they are fully exempted from taxation). Under such a scheme, 

multinational firms feel an incentive to locate their affiliates in countries where the corporate 

tax rate is low, since they will save the difference between the (high) home country tax rate 

and the (low) foreign country rate. Hence, concerns about tax competition are relevant under 

such a scheme. 

Table 2: Tax schemes applied to repatriated countries in selected OECD countries.  

Origin country of investor Principle of taxation at home Remark 

Belgium Exemption at 95% Considered as full exemption 

Luxembourg Full exemption  

France Full exemption Assumption: application of the parent-

subsidiary directive in all cases 

Germany Full exemption  

Ireland Partial Credit scheme  

Italy Exemption at 95% Considered as full exemption 

Netherlands Full exemption  

Spain Full exemption  

United-Kingdom Partial Credit scheme  

United States Partial Credit scheme  

Japan Partial Credit scheme  

Source: Baker and McKenzie (1999), OFCE (1999), Wilson (1999) and Baker and McEnzie Report (1999). 

The second tax scheme has been adopted in Europe by the United Kingdom and Ireland, and 

by the United States and Japan elsewhere. Under such a scheme, the profits made by an 

affiliate are still taxed according to the rules in force in this country. But when profits are 

repatriated, the mother firm is given a credit for taxes paid abroad, and has to pay taxes in the 

home country according to the domestic tax rules.  

Hence, under such a scheme, multinational firms are indifferent to tax differentials as long as 

the domestic rate is above the foreign one, since they will pay the home tax rate anyhow. 

They will only react to tax differentials when the domestic tax rate is below the foreign one, 

because they are not refunded for excess taxes paid abroad, (only partial credit schemes are 

applied). Under such a scheme, the effect of tax competition is radically different to what 

happens with the exemption scheme, since the sensitivity of FDI to tax rebates abroad 

disappears (see Figure 1). 
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Figure 1: The tax sensitivity of FDI according to tax schemes 
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Appendix 2: Press summary of the Judgement of the Court of Justice in 

Case C-168/01 

 

PRESS RELEASE No 74/03 

18 September 2003 

Judgement of the Court of Justice in Case C-168/01 

Bosal Holding BV v Staatssecretaris van Financien 

 

DUTCH TAX PROVISIONS WHICH PLACE PARENT COMPANIES WITH 

SUBSIDIARIES IN OTHER MEMBER STATES AT A DISADVANTAGE ARE 

INCOMPATIBLE WITH COMMUNITY LAW  

To limit the ability of a parent company established in the Netherlands to deduct costs in 

connection with its holding in a subsidiary established in another Member State to cases 

where that subsidiary generates profits taxable in the Netherlands constitutes an unjustified 

restriction on freedom of establishment. 

Community law prohibits restrictions on the freedom of establishment of companies 

established under the legislation of a Member State in the territory of another Member State. 

That prohibition now also applies to restrictions on the creation of subsidiaries. A 

Netherlands statute allows companies to deduct costs in connection with a holding in the 

capital of a subsidiary from the calculation of their profits if those costs serve indirectly 

towards generating profits taxable in the Netherlands. 

Bosal Holding BV is a Dutch company active in holding, financing and licensing/royalty 

related activities and which, as a taxpayer, is subject to corporation tax in the Netherlands. 

For the 1993 financial year, it declared costs amounting to NLG 3,969,339 (EUR 1,801,287) 

in relation to the financing of its holdings in companies established in nine other Member 

States. Bosal has claimed that those costs should be deducted from its own profits. 

The inspector of the Belastingdienst (Tax Office) refused to allow the deduction sought. The 

Gerechtshof te Arnhem, before which Bosal brought an action against that refusal, confirmed 

the inspector's position. The Hoge Raad der Nederlanden (Supreme Court of the 

Netherlands), to which Bosal appealed on a point of law, has asked the Court of Justice of the 

EC whether Community law precludes the Netherlands legislation. 

The Court finds that the limitation laid down by the Netherlands law constitutes an obstacle 

to setting up subsidiaries in other Member States and is therefore contrary to Community 

law. A parent company might be dissuaded from carrying on its activities through a 

subsidiary established in another Member State since, normally, such subsidiaries do not 

generate profits that are taxable in the Netherlands. 

The Netherlands Government has relied on three arguments to justify the provisions in 

question: 

1. the need to ensure the coherence of the national tax system; 

2. an argument based on the territoriality principle. According to the Netherlands 

Government, subsidiaries which make profits taxable in the Netherlands and those which do 

not are not in a comparable situation; and 

3. the need to preserve the tax base of the Member State. 
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The Court finds those arguments unconvincing. 

As regards the need to preserve the coherence of the national tax system, the Court points 

out that, in order to benefit from such justification, a direct link must exist between the grant 

of a tax advantage and the offsetting of that advantage by a fiscal levy, both of which related 

to the same tax. In this case, however, there is no direct link between the grant of a tax 

advantage to parent companies established in the Netherlands and the tax system relating to 

the subsidiaries of parent companies where the latter are established in that Member State. 

Parent companies and their subsidiaries are distinct legal persons, each being subject to a tax 

liability of its own. Moreover, the limitation on the deductibility of costs incurred by a parent 

company in connection with its holdings in subsidiaries is not compensated for by a 

corresponding advantage. The coherence of the tax system cannot therefore be pleaded in 

argument. 

Concerning the argument based on the principle of territoriality, the Court states that the 

difference in tax treatment in question concerns parent companies according to whether or 

not they have subsidiaries making profits taxable in the Netherlands, even though those 

parent companies are all established in that Member State. 

As for the need to preserve the tax base of the Member State, the Court points out that the 

need to prevent the diminution of tax receipts is not a reason which can justify a restriction on 

the freedom of establishment. 

 

Unofficial document, for media use only, which does not bind the Court of Justice  

 

Available languages: DE, EN, ES, FR, IT, NL. 

 

The full text of the judgement can be found on the internet (www.curia.eu.int ). 

In principle it will be available from midday CET on the day of delivery. 

 

For additional information please contact Christopher Fretwell 

Tel: (00352) 4303 3355 Fax: (00352) 4303 2731 
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