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Executive Summary 
 
Inter-communal cooperation refers to cases where two or more municipalities collaborate in order 
to deliver one or more public services for their joint territory, or to conduct joint purchases. 
Cooperation among local municipalities has a long tradition and, thus far, a relatively successful 
history in many of the Member States of the European Union. Instances of inter-communal 
cooperation are found in almost all areas of communal activity. The most common activities, 
however, are those in which economies of scale can be realised if two or more authorities operate 
jointly. Examples include cooperative projects in water treatment, waste management, public 
transport, energy distribution, etc. Inter-communal cooperation may take various forms and 
shapes. It can be based on public law forms of cooperation, (e.g., statutory joint authority, joint 
committee or delegation of powers) and private law forms of cooperation (e.g., joint venture 
companies with, or without, the participation of private capital).  
 
Not all forms of inter-communal cooperation are subject to European public procurement 
legislation. The decisive criterion in judging whether a cooperation agreement falls under the 
Internal Market provisions is the use of a contract against remuneration between a public entity 
and an entity formally distinct from it – even if that entity is itself a public body. Thus, if inter-
communal cooperation is based on the award of a service against remuneration from one local 
authority to another, it will be considered a “public contract” in the sense of the European public 
procurement legislation. If, however, a cooperation agreement between two or more local 
authorities is based on organisational transfer of public tasks – e.g., administrative reorganisation 
or delegation of powers – public procurement law will not be applicable.  
 
Following the applicable case law, it is possible to exempt several forms of inter-communal 
cooperation from public procurement legislation, even if they are based on contractual 
agreements against remuneration. The most notable is the “in-house” derogation, established by 
the Teckal case. This rule exempts a local authority that awards a contract to a separate entity 
from the Internal Market rules if: (i) the local authority exercises over that separate entity a 
control which is similar to that which it exercises over its own departments and; (ii) at the same 
time, the separate entity carries out the essential part of its activities with the controlling local 
authority or authorities. The “in-house” derogation has been subject to a series of recent rulings 
from the European Court of Justice (hereinafter: “ECJ”), which have narrowed its scope but 
unfortunately, have not completely succeed in establishing legal certainty.   
 
This briefing note examines the applicability of the Internal Market rules to inter-communal 
cooperation. It provides an overview of ECJ rulings on the award of contracts to “in-house” 
undertakings and assesses the economic impact of excluding inter-communal cooperation from 
public procurement legislation. The second part of this briefing note then gives a short overview 
of inter-communal cooperation in Austria, France, Germany, Italy and Sweden. Given the 
different forms of inter-communal cooperation used in the various Member States, legal 
uncertainty still remains with regards to the exact extent to which the Internal Market rules are 
applicable to inter-communal cooperation. 
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Introduction 
 
Inter-communal cooperation relates to cases where two or more municipalities collaborate in 
order to deliver one or more public services for their joint territory or to conduct joint purchases. 
Cooperation among local municipalities is more than well-established throughout the Member 
States of the European Union and covers a wide range of activities. These include, inter alia, the 
distribution of energy, water treatment, waste management, public transport, sports infrastructure, 
primary and secondary education, care of the elderly, music schools, adult education centres, 
cooperation in technology and accountancy, social housing and many other services of general 
public (economic) interest. The main motivations for inter-communal cooperation are: cost-
effectiveness through increased economies of scale; the provision of a service that individual 
municipalities may be unable to provide on their own; the use of existing expertise; the avoidance 
of unnecessary duplications in the provision of a service; and the reduction of risk.1  
 
Community law is neutral with regard to whether local authorities choose to provide an economic 
activity themselves, to jointly pursue it with other parties, or to entrust it to a third party. If local 
authorities decide, however, to involve other parties in conducting an activity, Community law on 
public procurement may come into play.  
 
The increased attention shown by the European Commission over the past few years for inter-
communal cooperation and several recent decisions taken by the ECJ regarding “in-house” 
awards have caused discomfort among local authorities and, to some extent, increased legal 
uncertainty.2   
 
The purpose of this briefing note is to assess the applicability of the Internal Market rules to inter-
communal cooperation. The first section describes the most common forms of inter-communal 
cooperation, whereas the second section discusses the applicability of Internal Market rules to 
inter-communal cooperation and provides an overview of the ECJ’s relevant rulings and their 
impact on legal certainty. Section 3 assesses the economic impact of excluding inter-communal 
cooperation from public procurement legislation. Section 4 contains an overview of the main 
forms of inter-communal cooperation commonly used in Austria, France, Germany, Italy and 
Sweden. Section 5 concludes. 

                                                 
1 See UNDP, Inter-municipal Cooperation in Planning and Service Delivery: Analysis and Recommendations, 13 
January, 2006.  
2 See for example Better Regulation and Self Administration, Joint declaration by the association of the mayors of 
French large cities (AMGVF), the association of French mayors (AMF), the French federation of local public utilities 
(FNSEM), the German association of cities (DST), the German association of counties (DLT), the German 
association of towns and municipalities (DSTGB), and the German association of local public utilities (VKU), 16 
May, 2006.  
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1. Common forms of inter-communal cooperation  
 
Inter-communal cooperation may take various forms and shapes. In general, it can be based on 
public law forms of cooperation and private law forms of cooperation. The former includes forms 
such as:  
• a statutory joint authority, which entails the creation of a separate legal entity that has the 

overall responsibility to perform the tasks assigned to it by its members (e.g., a joint waste 
authority);  

• a joint committee, where a new committee is formed in one of the participating municipalities 
to carry out certain tasks. In this case, no separate legal entity is created; or 

• a delegation of powers, where one or more municipalities transfer certain public tasks to 
another public entity.   

 
On the other hand, private law forms of inter-communal cooperation involve a contract between 
two or more municipalities for carrying out specific tasks. The most frequently used private law 
form of inter-communal cooperation entails the creation of a joint venture company. In that case, 
two or more municipalities entrust a task to a company under their control and influence, with (as 
in the case of public-private partnerships) or without (as in the case of public-public partnerships) 
the participation of a private sector partner. 
 

2. The applicability of the Internal Market rules to inter-communal cooperation  
 

Inter-communal cooperation is neither explicitly addressed by the EC Treaty nor by the more 
specific public procurement Directives. If inter-communal cooperation is based on acts of internal 
organisation of public powers and not through a public contract, the obligations derived from the 
Internal Market rules on public procurement will not be applicable.3 However, if based on 
contractual agreements against remuneration between a contracting authority and an entity 
formally distinct from it – even if that entity is itself a public body – the EC Directives on public 
procurement, including the principles laid down by the EC Treaty, may well come into play.4   
 
Unless a specific derogation applies, the Directives lay down three cumulative conditions for 
determining their applicability. These include: i) the value of the contract; ii) the demand that the 
contract has to be for pecuniary interest concluded in writing; and, iii) the demand that the entity 
entering the contract is a “contracting authority” within the meaning of the Directives. The last 
condition of a “contracting authority” covers the state, regional or local authorities and bodies 
governed by public law.5 The latter term includes any body established for the specific purpose of 
meeting needs in the general interest, not having an industrial or commercial character; having 
legal personality and controlled or financed, for the most part, by another public authority. 
  

                                                 
3 See the Commission’s decision to close the case concerning the service contract between the Municipality of Hinte 
and the Oldenburgisch-Ostfriesischer Wasserverband OOWV. IP/05/949, 15 July, 2005.  
4 Case C-94/99 ARGE Gewässerschutz, [2000] ECR I-11037; Case C-107/98, Teckal Srl v. Comune di Viano, [1999] 
ECR I-8121, para. 50; Case C-84/03, Commission v. Spain, judgment of 13 January, 2005, para. 37-38. 
5 See Article 1(9) of the Directive 2004/18/EC.  
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The relevant Treaty provisions include the free movement of goods, the right of establishment 
and freedom to provide services. These encompass, in particular, the principles of transparency, 
equality of treatment, non-discrimination, proportionality and mutual recognition. According to 
established case law, the principle of transparency further requires a degree of advertising 
sufficient to enable the market to be opened up to competition.6 The extent of this obligation will 
vary according to the circumstances of the specific contract in question and may be waived 
altogether.7 In the Commission’s view, the decision on how, where and to what extent contracting 
authorities must fulfil the advertising obligation is in the hands of each individual contracting 
authority and has to be based on a case-by-case evaluation.8  
 
The different forms and shapes of contractual inter-communal cooperation may be subject to 
several statutory and non-statutory derogations from the scope of the public procurement 
Directives and the EC Treaty. The application of these derogations to inter-communal 
cooperation is considered below.  
 

2.1. Service contracts awarded on the basis of an exclusive right 
 
Article 18 of Directive 2004/18/EC provides that the Directive shall not apply to public service 
contracts awarded by a contracting authority to another contracting authority on the basis of an 
exclusive right. In the Arnhem case, the ECJ examined the notion of “a body governed by public 
law” in order to determine if the award of a contract to a joint venture company by two Dutch 
communes was covered by the Article 18 exemption (formerly Article 6 of Directive 
92/50/EEC).9 The ECJ drew a distinction between needs in the general interest which exhibit an 
industrial or commercial character and needs that do not. Accordingly, the ECJ decided that, if a 
company’s activity is aimed at fulfilling needs that have an industrial or commercial character, it 
cannot be considered a “body governed by public law”: therefore, the exemption of Article 18 
cannot apply. The ECJ maintained that the existence of market competition for the goods or 
services in question may be indicative of the absence of a need in the general interest, not having 
an industrial or commercial character. It follows from the Arnhem case that the award of a service 
contract to a joint venture company established by one or more local entities will be exempted 
from the scope of the Directives on the basis of Article 18 only if this company meets needs in 
the general interest that are not subject to market competition. Otherwise, joint venture companies 
controlled by public bodies will not be considered as a “body governed by public law” for the 
purpose of Article 18. 
 

                                                 
6 Case C-324/98, Teleaustria [2000] ECR I-10745, para. 62; Case C-231/03 Concame, judgment of 21 July, 2005,  
para. 16-19; Case C-458/03 Parking Brixen, judgment of 13 October, 2005, para. 49. 
7 The main consideration will be the economic interest at stake, i.e., whether an undertaking located in another 
Member State would have interest in the contract at issue. See Case C-231/03, ibid.    
8 See the Commission’s Interpretative Communication, OJ C 179/2, 1 August, 2006.  
9 Case C-360/96, Gemeente Arnhem v. BFI Holding BV, [1998] ECR I-6821. 
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2.2. The “in-house” derogation  

In the Teckal case the ECJ had the opportunity to establish a non-statutory exemption applicable 
to all kinds of contracts.10 The contract at issue was entrusted, without a competitive tendering 
procedure, to a consortium set up by 45 municipalities. After identifying that the contract in 
question was a supply contract, and not a service contract subject to Article 18, the ECJ 
introduced two cumulative conditions under which the Internal Market rules on public 
procurement will not be applicable. These conditions are fulfilled when:  

(i) the local authority exercises over the separate entity concerned a control which is similar 
to that which it exercises over its own departments; and  

(ii) at the same time, this separate entity carries out the essential part of its activities with the 
controlling local authority or authorities. 

 
The above two conditions have left much room for legal uncertainty, which has been only 
partially resolved in subsequent case law, as will be discussed below. One important question still 
not entirely solved is whether inter-communal cooperation, composed of several local entities, 
can fulfil the first of the two Teckal conditions. In the Teckal case, the ECJ did not address this 
issue directly, even though the consortium consisted of 45 municipalities. On the other hand, the 
Advocate General referred to the fact that the awarding municipality’s percentage participation in 
the general meeting of the consortium stood at only 0.9 percent. Accordingly, she stated that it is 
unlikely that the municipality exercises over that consortium the kind of control which an entity 
exercises over an internal body. However, given the silence of the ECJ on this point, it is not 
unlikely that several municipalities having an inter-communal cooperation may exercise 
sufficient amount of control necessary to fulfil the first Teckal condition.11 This view has gained 
further support in subsequent case law, in which the ECJ acknowledged that the Teckal 
exemption applies to undertakings owned by more than one local authority.12 Nevertheless, legal 
uncertainty still remains as regards how many local authorities can cooperate before the required 
level of control becomes too small to comply with the first Teckal condition.  
 
Other issues have been further clarified by more recent case law and consequently narrowed the 
scope of the “in-house” derogation. The Stadt Halle case involved the award of a contract by the 
City of Halle to a semi-public company.13 The City of Halle owned 75.1 percent of that 
company’s shares, whereas the remaining 24.9 percent was held by a private company. After 
examining the applicability of the first Teckal condition, the ECJ concluded that the involvement, 
even in the form of a minority shareholding, of private interest considerations excludes the 
possibility of the public entity exercising a control over that company is similar to that which it 
exercises over its own departments. It follows from the Stadt Halle case that the criteria of the 
“in-house” derogation laid down by the Teckal case cannot be met whenever two or more local 
authorities entrust a task to a joint venture company, which is influenced by a private sector 
partner.  
 

                                                 
10 Case C-107/98, supra note 4. 
11 For a similar opinion see Weltzien Kurt, Avoiding the procurement rules by awarding contracts to an in-house 
entity – scope of the procurement Directive in the classical sector, (2005) 5 PPLR, 237-255.  
12 See Case C-340/04, Carbotermo SpA v. Comune di Busto Arsizio, judgment of 11 May, 2006. 
13 Case C-26/03, Stadt Halle v. Arbeitsgemeinschaft Thermische Restabfall, [2005] ECR 0000. 
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In the Mödling case the ECJ went even further.14 It ruled that the Teckal first condition cannot be 
met when the transfer of the company’s shares to a private investor also takes place shortly after 
the initial award of the contract. The ECJ considered such a transfer as an artificial construction 
comprising several distinct stages, with the aim of avoiding the public procurement rules.  
 
Moreover, in the Parking Brixen case the Teckal conditions were once again elaborated upon 
with respect to two important points.15 First, a question arose as to whether an in-house service 
concession, to which the public procurement Directives do not apply,16 is nevertheless subject to 
the fundamental provisions of the EC Treaty and, in particular, to the requirement for 
advertisement.17 On this point the ECJ ruled that at least in the case of services concessions, the 
“in-house” derogation established in the Teckal case covers both secondary and primary 
legislation.18 The second point dealt with in the Parking Brixen case focused on the first Teckal 
condition, namely the meaning of “a control which is similar to that which it exercises over its 
own departments”. In the abovementioned Stadt Halle case, the ECJ ruled that the first Teckal 
condition cannot be met whenever private capital is involved. In the Parking Brixen case, the ECJ 
went one step further by submitting that even if the special undertaking is wholly owned by the 
local authority or authorities (i.e., without the involvement of private capital), this does not 
automatically guarantee the fulfilment of the amount of control required. The assessment of 
whether the local authority exercises over the separate entity concerned a sufficient level of 
control must be examined on a case by case basis and should take account of all the legislative 
provisions and relevant circumstances of the relationship at hand. In Parking Brixen, the ECJ 
took into consideration factors such as the nature of the company, its management autonomy, its 
scope of activities, the future opening of the company to private capital and the geographical 
reach of its activities. The implication of the Parking Brixen case to inter-communal cooperation 
is that even when two or more local entities entrust a task to a wholly owned joint venture 
company, such an award will not automatically be exempted from the rules on public 
procurement, but each case will be examined separately on its merits.   
 
The recent Carbotermo case provides additional clarification.19 While considering the first 
Teckal condition, the ECJ observed that a control exercised by a local entity over a subsidiary 
company, through a holding company, essentially consisted of a normal majority of the 
shareholders over a company under company law. This might not be sufficient for the level of 
control required to fulfil the first Teckal condition.20 With respect to the second Teckal 
condition, the ECJ ruled that, firstly, the “affiliated undertakings” mechanism provided in 
Article 13 of Directive 93/38/EC cannot be extended to examine the question of whether the 
company “carries out the essential part of its activities with the controlling local authority”.21 
Secondly, the second Teckal condition can be fulfilled only when the company’s activities are 
devoted principally to that local authority, whereas any other activities are only of marginal 
significance.  

                                                 
14 Case C-29/04, Commission v. Austria, judgment of 10 November, 2005.  
15 Case C-458/03, supra note 6.  
16 See Article 17 of Directive 2004/18/EC. 
17 See cases mentioned in supra note 6.  
18 See also Case C-410/04, ANAV v. Comune di Bari, judgment of 22 July, 2004.  
19 Case C-340/04, supra note 12. 
20 Thereby altering the criterion used in Case C-373/00, Adolf Truley v. Bestattung Wien [2003] E.C.R. I-1931 
21 Now Article 23 of the Utilities Directive 2004/17/EC. 
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In addressing this issue, account should be taken of all activities that the company carries out on 
the basis of an award made by the contracting authority, regardless of who pays for those 
activities or the territory where the activities are carried out. Moreover, in the case of inter-
communal cooperation, the activities that should be taken into account are those that the 
company carries out with all of those authorities cooperating together.  
 

2.3. Consequences for inter-communal cooperation 
 
Inter-communal cooperation based on organisational transfer of public tasks or other public law 
forms of cooperation that do not involve a contract are in principle excluded from the scope of 
the Internal Market rules. However, whenever it is based on contractual agreements against 
remuneration between a local authority and an entity formally distinct from it, inter-communal 
cooperation becomes subject to European public procurement legislation. The different forms of 
contractual inter-communal cooperation may warrant several statutory and non-statutory 
derogations. The interpretation given by the ECJ in the Teckal ruling has then narrowed the 
scope of the “in-house” derogation, especially in cases of joint venture companies with the 
involvement of private capital.  
 
However, uncertainty still remains in many respects. For example, how many local authorities 
can cooperate before the required level of “control” becomes too small to fall under the scope of 
the “in-house” derogation? What rules are applicable to the award of work or supply contracts 
from one joint venture company to another, when both are wholly owned by one or more local 
entities? What rules apply with regard to multi-level cooperation (e.g., between local and 
regional governments) or inversely vertical relationships – i.e., when a service contract is 
awarded from the daughter company to the mother company, which is in turn owned by a local 
authority? In addition, what is the exact meaning and method of application of the second Teckal 
condition? Regardless of whether such forms of inter-communal cooperation actually warrant an 
exemption from public procurement legislation, more legal certainty should be provided. 
 

3. Excluding inter-communal cooperation from public procurement legislation 
 
The objective of the public procurement Directives is to create an internal market in the field of 
public contracts where the free movement of goods and services and the right of establishment 
are secured. According to indicators published by the Commission, there is evidence of positive 
developments in market transparency, increased cross border competition and price savings 
derived from the implementation of the public procurement Directives.22 Against this backdrop, 
this section presents a brief analysis of the estimated impact of excluding inter-communal 
cooperation from public procurement legislation. The effects considered are those on 
transparency, non-discrimination, competition, prices, SMEs involvement, quality of the goods 
and services, transaction and compliance costs, and efficiency.23 Table 1 at the end of this 
briefing note summarises the findings of this section. 

                                                 
22 See European Commission, A report on the functioning of public procurement markets in the EU: benefits from the 
application of EU Directives and challenges for the future, 03 February, 2004.  
23 See also table 1 below (expected impact of public procurement legislation on inter-communal cooperation). 
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Transparency: transparency means that the rules governing the procedures for the award of 
contracts are clearly drafted and well-defined, so that their implementation by public authorities 
can be easily verified. Transparency further requires a degree of advertising sufficient to enable 
the market to be opened up to competition. Excluding inter-communal cooperation from the 
scope of the public procurement legislation will have an adverse impact on transparency. This is 
because local authorities will most likely fail to advertise contracts in the Official Journal and 
consequently reduce confidence and participation levels of foreign bidders. 
 
Non-discrimination: lack of transparency will also have a negative effect on non-discrimination. 
In the Unitron Scandinavia case the ECJ identified transparency as closely linked to the principle 
of non-discrimination on the grounds of nationality.24 Transparency is also the most effective 
deterrent to discrimination based on considerations other than nationality, for example corruption. 
Transparent procedures enable potential tenderers to scrutinise how the powers vested in public 
bodies are being exercised. It follows that the expected reduction in transparency will most likely 
have a negative impact on the principle of non-discrimination.   
 
Competition: competition may be defined in general terms as a process of rivalry between firms 
to sell their products or services to customers – end users, other firms or the public sector.25 EC 
public procurement legislation seeks to create competition through the application of commercial 
criteria and competitive bidding procedures. Absent such legislation, public authorities may 
pursue other non-commercial policy objectives, which could potentially lead to a restriction or 
distortion of competition amongst suppliers.  
 
Prices: in order to bring down costs and award a contract to the firm offering to serve the market 
at the best price, sufficient levels of transparency and competition must be present. In the absence 
of effective competition, the impact on the level of prices is expected to be negative. 
 
SMEs involvement: the impact on the level of SMEs’ participation is not entirely predictable. On 
the one hand, SMEs seem to have better chances to gain access to public contracts when public 
procurement legislation applies. On the other hand, as confirmed by a report prepared by the UK 
Office of Fair Trading from 2004, awarding a contract to the cheapest supplier in a series of 
tenders may increase, in the long run, incumbency advantages.26 When larger firms enjoy 
economies of scale, this might work to the detriment of SMEs.  
  
Quality of goods and services: the expected effect on the quality of goods and services is mixed. 
On the one hand, stronger competition imposed by procurement legislation may bring down 
costs, improve quality and foster the introduction of innovations. However, on the other hand, 
privatisation may result in the reduction of the quality of the goods and services as a result of 
associated problems, such as moral hazard and asymmetric information.27   
 
                                                                                                                                                              
 
24 Case C-275/98, Unitron Scandinavia v. Ministeriet for Fødevarer, [1999] ECR I-8291. 
25 See report prepared by the UK Office of Fair Trading, Assessing the impact of public sector procurement on 
competition, September 2004.  
26 Ibid. 
27 See also our Briefing note IP/A/IMCO/SC/2005-161 on public private partnerships from 09 February, 2006.  
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Transaction and compliance costs: applying public procurement legislation involves costs to 
both potential contractors and contracting authorities. These include namely preparation costs 
borne by potential contractors and evaluation and administration costs borne by the contracting 
authority. Excluding inter-communal cooperation from public procurement legislation reduces 
such costs. 
 
Efficiency: efficiency consequences of excluding inter-communal cooperation from public 
procurement legislation may be both positive and negative. To be sure, lower prices and more 
aggressive competition increase efficiency; however, to the extent that public procurement 
legislation hinder inter-communal cooperation, this might have negative effects on potential gains 
from cooperation, namely economies of scale and positive externalities.  
 

4. Experience with inter-communal cooperation in five Member States 
 
This section briefly describes the experience of inter-communal cooperation in Austria, France, 
Germany, Italy and Sweden. 
 
Austria: inter-communal cooperation in Austria is based on both public law and private law 
forms of cooperation. The former may be based on an administrative organization 
(Verwaltungsgemeinschaft) or local authorities association (Gemeindeverband) – often referred 
to as a special-purpose association (Zweckverband). Private law forms of cooperation will 
usually take the form of a public limited company (GmbH) or a joint-stock company (AG). The 
most common type of activities covered by inter-communal cooperation in Austria are water 
treatment, waste management, public transport, primary and secondary education, ambulatory 
treatment, music schools, and social services. Most forms of inter-communal cooperation, 
especially public law forms, are based on long-term relationships and their geographical 
coverage depends on the size of the municipalities involved or the geographical conditions of the 
specific territory. The Austrian legislator has recently incorporated the Teckal conditions into the 
explanatory notes of the newly enacted 2006 Procurement Act.28 It should be stated that the new 
Act still fails to provide clear guidance on which types of inter-communal cooperation falls 
within the purview of the “in-house” derogation.29  
 
France: in France there are more than 36,000 communes. This is the largest number of all the 
five Member States examined in this note. Around three-quarters of communes have fewer than 
1,000 inhabitants. The vast majority of French municipalities are grouped into joint municipal 
bodies or consortia for metropolitan, urban and local authorities (there are more than 2,500 such 
joint municipal bodies). The legal framework governing inter-communal cooperation is quite 
complex and includes as many as seven different forms of cooperation. The two main public law 
forms of cooperation are associative and federative.30  
 

                                                 
28 Bundesvergabegesetz 2006 - “BVergG 2006” 
29 See Schnitzer, Johannes Siegfried, The Austrian Federal Procurement Act: The impact of recent developments on 
the Austrian procurement system, (2006) 5 PPLR, 266-285.  
30 See USAID, Cooperation Among Local Governments for Public Service Delivery, 21 March, 2006.  
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The most common types of activities covered by the associative form are the management of 
commercial public services or technical infrastructure, e.g., waste collection and disposal, school 
bus services, water supply, road maintenance, draining works, etc. The federative forms of 
cooperation are characterised by the delegation of certain powers and competencies to the 
consortium, including the collection and use of local business tax and property tax for buildings 
and land. On the other hand, private law forms of cooperation are based on limited companies 
(societes anonyms - SA) with local government capital between 50 and 85 percent and at least one 
private shareholder.  
 
Germany: Under federal constitutional law each federal state is entitled to legislate and pass acts 
on inter-communal cooperation. The main public law forms of inter-communal cooperation under 
German law are special-purpose associations (Zweckverbände) and arrangements of public law 
(Öffentlich-rechtliche Vereinbarungen). Zweckverbände are usually local consortia of three or 
four neighbouring municipalities operating jointly to fulfil a certain task. Öffentlich-rechtliche 
Vereinbarungen usually involve transfer of competences from one or more local authorities to 
other participating authorities by a contract under public law or on the basis of an act. Private law 
forms of cooperation usually take the form of a public limited company (GmbH) or a joint-stock 
company (AG). The most common activities covered by inter-communal cooperation are waste 
and water disposal, water supply, public transport, cooperation in information technology and 
accountancy, music schools, adult education centres and regional airports. According to national 
case law, the assignment of the responsibility to provide a service to a special-purpose association 
(Zweckverband) is considered as an administrative reorganisation, and thus not subject to public 
procurement rules.31 This is not the case however, when one authority assigns a task against 
remuneration to another authority on the basis of an arrangement of public law (Öffentlich-
rechtliche Vereinbarung), given that the awarding authority keeps the overall responsibility for 
the provision of the service.32   
 
Italy: Italy is characterised by a high number of small municipalities – more than 8,000 
communes (comuni).33 Since the adoption of the 1990 Local Government Act (Law 142), the 
number of inter-communal cooperations and partnerships has increased substantially. The 1999 
Act (Law 265) provides three main classes of cooperation.34 These vary according to their degree 
of integration and include solutions of a contractual nature; joint authorities; and mergers. Private 
law forms of cooperation include limited companies (Società per Azioni – SpA); limited liability 
companies (Società a Responsabilità Limitata – Srl); and consortia (consorzi). According to 
national law at least 20 percent of the capital of such local public companies must be owned by 
local government. The activities pursued in the framework of inter-communal cooperation 
include, but are not limited to, economic development, planning, public equipment, public 
transport, tourism, energy, water treatment, waste management and cemeteries.  
 

                                                 
31 OLG Düsseldorf, Az: VII Verg 17/06, 21 June, 2006 
32 OLG Frankfurt: VergabeR 2005. S. 80ff, 7 September, 2004; OLG Düsseldorf: NZBau 2004. S. 398ff, 5 May, 
2004.  
33 Zuffada Elena, Eugenio Caperchione and Luciano Vandelli, The inter-related roles of the regional and local 
government in developing local partnership in Italy, a paper presented at the EGPA Annual Conference, Study 
Group on Local Government, Potsdam, September 2002. 
34 Ibid. 
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Sweden: inter-communal cooperation in Sweden is based on both public law and private (civil) 
law forms of cooperation. The group relating to private law forms of cooperation includes joint 
venture companies (most common), non-profit organisations, foundations, associations which 
operate for the benefit of their members and registered companies. Public law forms of 
cooperation include a joint local government committee and a statutory joint authority. The 
participation of private capital in the public law forms of inter-communal cooperation is not 
possible and is also not common in private law forms of cooperation. The most common types of 
activity covered by inter-communal cooperation in Sweden are water treatment, waste 
management, emergency and rescue services, social services, tourism promotion, primary and 
secondary education provision and regional planning. In a recent judgment by the Administrative 
Court of Appeals in Göteborg the first Teckal condition was applied to the transfer of a task from 
a local authority to a joint venture company held jointly by 14 municipalities. The Court found 
that the level of control exercised by the local authority (1.47 percent) was not sufficient for 
establishing the “in-house” derogation.35 There are no national rulings regarding public law forms 
of cooperation, i.e., joint local government committees or statutory joint authorities. 

5. Conclusion 
 
Inter-communal cooperation exists in various forms and shapes in every Member State of the 
European Union. From a political point of view, the application of EC public procurement 
legislation to inter-communal cooperation might indirectly influence the incentives faced by local 
municipalities to engage in certain forms of cooperation, and hence raises a question of 
subsidiarity. This question regards the proper balance between, on the one hand, the freedom of 
choice of municipalities to organize their fields of legal responsibilities as they consider most 
efficient, and on the other hand, the principles of the Internal Market and the rules of competition 
that need to be applied in the interest of European citizens.  
 
In general, Member States do not consider the creation of inter-communal cooperation as an 
activity subject to tendering procedures. This however, does not completely match the position of 
the Commission, backed by a series of recent ECJ rulings, regarding the “in-house” provision of 
public services. According to established case law, a contractual agreement against remuneration 
between a contracting authority and an entity formally distinct from it – even if that entity is itself 
a public body – is subject to the Internal Market rules on public procurement. The only non-
statutory exception allowed is where the local authority or authorities exercise over the separate 
entity concerned a control which is similar to that which they exercise over their own departments 
and, at the same time, this separate entity carries out the essential part of its activities with the 
controlling local authority or authorities. This so-called “in-house” derogation has been partially 
clarified, and consequently narrowed, by recent case law. It is now clear, for example, that public 
procurement legislation will be applicable whenever two or more local authorities entrust a task 
to a joint venture company, which is influenced by a private sector partner. Nevertheless, legal 
uncertainty still remains regarding the exact applicability of the “in-house” derogation and, in 
general, of the Internal Market rules to other forms of inter-communal cooperation, without the 
involvement of a private partner.  
 

                                                 
35 Kammarrätten i Göteborg. Mål nr 1241 - 1244-05, 22 December, 2005.    
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A brief examination of the experience in five EU Member States revealed that a variety of forms 
of inter-communal cooperation are utilised. In all the five Member States examined, the exact 
application of public procurement legislation to the various forms of inter-communal 
cooperation used, especially those that are based on public law arrangements, is not as yet 
sufficiently clear. This despite the fact that most of the Member States have incorporated the 
Teckal conditions into national law, either by means of national regulation or through case law. 
It is therefore fair to conclude that more guidance and clearer definitions are required with 
regards to the question of which forms of inter-communal cooperation fall under the public 
procurement legislation and which forms are excluded.  
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Table 1  
 

Expected Impact of Public Procurement Legislation on Inter-Communal Cooperation 
 

 
 

 Applicability of Public 
Procurement Legislation 

Non-applicability of Public 
Procurement Legislation 

Transparency + - 

Non-discrimination + - 

Competition + - 

Level of prices - + 

SMEs involvement +/- +/- 

Quality of the goods and services +/- +/- 

Transaction and compliance costs + - 

Efficiency +/- +/- 
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Table 2 – Inter-communal Cooperation in five Member States 
 

 Austria France Germany Italy Sweden 

Legal form of 
cooperations 

Both public and private. Both public and private. Both public and private. Both public and private. Both public and private. 

How many forms of 
inter-communal 
cooperation exist? 

4 main forms. 7 forms that differ 
according to structure and 
tasks. 

4 main forms. n/a. 7 forms. 

Are there any legal 
provisions on this? 

Yes. Yes. Yes. Yes. Yes. 

Involvement of private 
capital 

Not possible in public law 
forms of cooperation. 
Tendency to open in 
private law forms. 

Not possible in public law 
forms of cooperation. 
Common in private law 
forms.  

Not possible in public law 
forms.  Increasing in 
private law forms, but 
still relatively low. 

Not possible in public law 
forms of cooperation. 
Common in private law 
forms. 

Not possible in public law 
forms of cooperation. Not 
common in private law 
forms. 

Most common types of 
activities covered 

Water treatment, waste 
management, transport, 
primary and secondary 
education, ambulatory 
treatment, music schools, 
and social services. 

Management of 
commercial public 
services or technical 
infrastructure, e.g., waste 
collection and disposal, 
school bus services, water 
supply, road maintenance, 
draining works. 

Waste and water disposal, 
water supply, transport, 
information technology 
and accountancy, music 
schools, adult education 
centres, school 
sponsorships and regional 
airports. 

Economic development, 
planning, public 
equipment, public 
transport, tourism, 
energy, water treatment, 
waste management and 
cemeteries. 

Water treatment, waste 
management, rescue 
services, social services, 
tourism, primary and 
secondary education and 
regional planning. 

Geographical coverage Local coverage, 
depending on the size of 
the municipalities 
involved and topography.  

Local and regional 
coverage.  

Local and regional 
coverage. 

Local and regional 
coverage. 

Mainly local coverage. 

Duration of relationship Unlimited duration in 
public law forms. Mostly 
long term in private law 
forms. 

Mostly long term. Unlimited duration in 
public law forms. Mostly 
long term in private law 
forms. 

Mostly long term. Mostly long term. 

Is there public 
procurement regulation 
on inter-communal 
cooperation? 

No. However the Teckal 
conditions have been 
integrated into the 
explanatory notes of the 
2006 Procurement Act. 

No. However the Teckal 
conditions have been 
integrated into Article 
3(1) of the Public 
Procurement Contracts 
Code.  

No. However there is 
relatively developed case 
law regarding the 
application of public 
procurement law to inter-
communal cooperation.   

 No. No. However there is 
national case law 
applying the Teckal 
conditions to a private 
law form of cooperation 
(a joint venture 
company). 

 
+++ 

 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18

