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Summary:  
This briefing paper deals with the human rights aspects of the draft Directive on 
common standards and procedures in member States for returning illegally staying 
third-country nationals (COM(2005) 391 final, 2005/0167(COD), 1 September 2005). 
It addresses, respectively, the scope of the draft Directive; the change of perspective 
on national return policies which is necessary in order to make the draft Directive 
relevant; the situation in transit zones; detention; suspensive effect of legal remedies; 
and the principle of interstates trust. 
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"Respect of international obligations and of the provisions of the European 
Charter of fundamental rights in the definition and implementation of the EU 

return policy" 
 
PRELIMINARY REMARK 
 
Before we turn our attention to the substance of the draft Directive on common standards and 
procedures in member States for returning illegally staying third-country nationals,1 we want 
to address one preliminary point of concern. 
 
In many Member States, the procedural standards in immigration and asylum law are being 
lowered. As a result, such procedures give less and less legal protection to third-country 
nationals. As long as the legal protection granted by those procedures does not fall below the 
minimum standards laid down in international law, most notably the European Convention on 
Human Rights as interpreted by the European Court on Human Rights, this does not lead to 
problems under international law. If they do fall below those standards, however, this will not 
only affect the legality of those immigration and asylum procedures themselves, but also the 
legality of return and removal measures based on them. In that sense, an instrument such as 
the EC Directive on asylum procedures and the present draft Directive are communicating 
vessels. Hence, it is vital that EC instruments on asylum procedures and immigration 
procedures are fully in accordance with the ECHR. If not, the legality of return and removal 
measures will be subject to doubt, which frustrates a robust return policy. 
 
For a robust return policy, it is necessary that the standards for asylum procedures and 
immigration procedures in other EC instruments are in full accordance with relevant human 
rights standards. 
 
COMMENTS 
 
In this note, we will address two kinds of issues. First, we will deal with two general points, 
being the scope of the draft Directive, and the fact that return means return to a third country. 
Second, we will deal with a number of human rights concerns. 
 

1. The scope of the draft Directive 
 
The Directive will apply to third-country nationals staying illegally in a Member State, 
which is specified as (a) persons who do not or who no longer fulfil the conditions of 
entry; or (b) those who are otherwise illegally staying in a Member State. We want to 
point out, first, that the term ‘illegal stay’ is defined without the second category in 
Article 3(b) of the draft Directive. The explication the Commission has given for this2 
does not explain much. 
 
The Directive is unclear as to its relation to national law on this point. In the national 
legislations of many Member States, there is no digital distinction between legal and 
illegal stay. Between these two extremes, there are intermediary categories, such as 
tolerated stay of third-country nationals without a residence right; third-country nationals 
whose application (or: whose appeal) is pending and who are formally allowed to remain 
in the country; third-country nationals whose application (or: whose appeal) is pending, 
who are not formally allowed to remain in the country but against whom no removal 
measures will be taken; and so on. Application of de draft Directive in its present form 

                                                 
1 COM(2005) 391 final, 2005/0167(COD), 1 September 2005. 
2 Document number 14814/05, p. 4, fn. 1. 
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will lead to grave disharmony, which is not justified by the object and purpose of the 
instrument. The Directive should clarify whether it is intended to cover such categories, 
and if so, how. Most likely, this can only be achieved by incorporating an autonomous, 
substantive definition. We think that, before this can be drafted, exhaustive comparative 
research as to Member State practice is necessary. This can be conducted either by 
outside researchers, or by Member State negotiators during the negotiation process. 
 
The scope of the directive should be defined without having recourse to ambiguous 
categories referring to domestic law. Probably, this should be done by incorporating an 
autonomous, substantive definition of the term ‘illegal stay’. 

 
2. Return to a third country 
 
Article 3(c) defines return as leaving for a third country. This implies that return does not 
mean leaving the territory of the Member State in which the third-country national is, but 
leaving the territory of the European Union. This has considerable policy consequences 
which are not mentioned in the relevant documents. 
 
Until now, the return policy of many Member States is in effect, if not explicitly, oriented 
at inducing third-country nationals to leave the territory of that particular Member State. 
This becomes clear, for example, if one looks at statistics about the number of third-
country nationals who are removed. These statistics are about third-country nationals who 
have left the territory of that particular Member State. If that has happened, the policy 
aim has been fulfilled in that particular instance. 
 
That will change fundamentally as a result of this Directive. If a third-country national for 
whom a return decision or removal order has been issued in one Member State is found 
present in another Member State, the Member State which issued the decision/order can 
be requested to take the third-country national back (Article 16(b)). This in fact means 
that the Member State issuing the return decision or removal order takes the responsibility 
for ensuring that the third-country national in question leaves the entire EU territory. 
Obviously, this makes perfect sense. Considerable part of the return policies of Member 
States has been to deter third-country nationals without a residence right; this deterrence 
was often knowingly oriented to the third-country national going to a neighbouring 
Member State. This process of moving around third-country nationals among Member 
States was unproductive from a wider European perspective; and it was at times hardly 
dignified vis-à-vis the third-country nationals in question. 
 
The national perspectives on return policies will have to change fundamentally if the 
draft Directive is to have any added value. This concerns a wide range of issues, ranging 
from the aims of return policies, to concrete policies and legislation, as well as statistics. 
The drafting process so far contains no indications that such a process is underway. 
 
3. Transit zones 
 
According to Article 2(2) of the draft Directive, third-country nationals in transit zones 
can be exempted from applicability of the Directive. However, in that case the provisions 
contained in Article 8 (postponement of enforcement), 10 (removal), 13 (safeguards 
during postponement), and 15 (conditions of temporary custody) will apply de facto. 
 
In itself, we think the EC is entitled to restrict the scope of the Directive in this way. This 
is not because a person in a transit zone is assumed not to have crossed the border of the 
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Member State concerned, as one Member State presumes,3 but because such a limitation 
is not at variance with the text of Article 63(3)(b) ECT. 
Whether or not a person in a transit zone is considered to have crossed the border is a 
matter which is dependent on the context in which the issue is raised. In the context of the 
former Article 100c ECT, the Court of Justice decided that “the phrase `crossing the 
external borders of the Member States' in Article 100c(1) refers, in the case of an airport, 
to the crossing of those borders at a border control point, permitting the holder of the visa 
to enter and to move within the internal market.”4 On the other hand, in a human rights 
context, fictions of extraterritoriality in order to fend off human rights claims have been 
rejected by the European Court of Human Rights.5 
 
This means that third-country nationals who are illegally staying in a transit zone in a 
Member State can invoke the European Convention on Human Rights as well as other 
international human rights instruments.6 As a consequence, it does not make sense to 
exempt transit zones from the applicability of those provisions in the draft Directive 
which aim at applying human rights provisions, in particular those from the ECHR, in EU 
law. The human rights provisions will apply anyway, regardless of the text of the 
Directive. Hence, in order to achieve harmonisation on this point, it is necessary to make 
those Directive provisions applicable to transit zones. Concretely, this means that the 
Articles 5 (implementing Article 8 ECHR and the UN Convention on the Rights of the 
Child), 12 (implementing Article 13 ECHR), and 14 (implementing Article 5 ECHR) of 
the draft Directive should be added to the provisions mentioned at the end of Article 2(2) 
of the Directive. If not, the human rights provisions will apply, but their application will 
not be harmonised, which is at odds with the aim of the draft Directive. 
 
The provisions of which third-country nationals cannot be exempted on the basis of 
Article 2(2) should be expanded so as to include the Articles 5, 12, and 14 of the draft 
Directive.  
4. Detention 
 
The issue of detention gives rise to a number of observations. 
 
Article 6(2) of the draft Directive stipulates that, during the period for voluntary 
departure, third-country nationals can be obliged to stay at a certain place. It should be 
clarified whether or not this obligation may in fact be deprivation of liberty in the sense of 
Article 5 ECHR. Such an obligation may in fact be deprivation of liberty if the place 
where the third-country national is required to stay is (part of) a transit zone,7 or if that 
place is ‘secured so as to prevent unauthorised departure’.8 If so, the provisions of 
Chapter IV of the draft Directive should apply. 
 
If the obligation to stay at a certain place of Article 6(2) of the draft Directive amounts to 
deprivation of liberty in the sense of Article 5 ECHR, the provisions of Chapter IV should 
apply. 
 
Article 5 already provides that the best interests of the child shall be taken into account. 
However, the UN Convention on the Rights of the Child (hereafter: CRC) contains a 
particular provision concerning detention. Article 37 provides: 

States Parties shall ensure that:  

                                                 
3 Document number 14814/05, p. 4, fn. 2. 
4 C-170/96, Commission/Council. 
5 ECtHR 25 June 1996, appl. nr. 19776/92, Amuur v France. 
6 The territorial scope of the Charter is not yet as clearly delineated as that of the ECHR. 
7 ECtHR 25 June 1996, appl. nr. 19776/92, Amuur v France. 
8 This terminology is taken from Dutch domestic law, viz. Article 6-2 Aliens Act 2000. 
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(…) 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 
detention or imprisonment of a child shall be in conformity with the law and shall be used 
only as a measure of last resort and for the shortest appropriate period of time;  

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent 
dignity of the human person, and in a manner which takes into account the needs of persons of 
his or her age. In particular, every child deprived of liberty shall be separated from adults 
unless it is considered in the child's best interest not to do so and shall have the right to 
maintain contact with his or her family through correspondence and visits, save in exceptional 
circumstances;  

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and 
other appropriate assistance, as well as the right to challenge the legality of the deprivation of 
his or her liberty before a court or other competent, independent and impartial authority, and 
to a prompt decision on any such action. 

The only provision in the draft Directive specifically addressing the detention of children 
is Article 15(3), which falls short of the guarantees in article 37 CRC in the following 
respects: 

− Article 14 of the draft Directive uses much weaker language than used in Article 
37(b) CRC, which requires that detention of children will only be used “as a 
measure of last resort” (draft: if there is a risk of absconding and less coercive 
measures are insufficient), and “for the shortest appropriate period of time” 
(draft: maximum of six months); 

− Article 15(3) of the draft Directive provides that, when in detention, 
unaccompanied minors shall be separated from adults unless it is considered in 
the child’s best interest not to do so, while Article 37(c) CRC stipulates this norm 
for all children; 

− Article 14 and 15 of the draft Directive lack any provision similar to Article 37(d) 
CRC, providing for “prompt access to legal assistance”, and a “prompt decision” 
on an appeal against detention. 

 
Also, in at least one Member State (The Netherlands) the applicability of the UN 
Convention on the Rights of the Child is evaded when a family is taken in aliens 
detention. In such a case, formally only the adult members of the family are taken in 
detention. The children are not detained formally, but are allowed to “choose” 
between either being with their parents (which means that they will be in a detention 
centre), or being elsewhere and possibly in a youth institution (which means that they 
will be separated from their parents). If the family “chooses” for the children to be in 
the detention centre, an appeal to Article 37 of the UN Convention on the Rights of 
the Child is rejected because the children are not detained, but reside in the detention 
centre out of their own free will.9 This kind of manipulation of the “free” will of 
children by making them choose between two fundamental rights (Article 8 ECHR 
and Article 37 CRC) is at odds with the indivisible nature of human rights. In cases 
such as these, the situation in which children find themselves must be characterised as 
detention. The Directive should provide guidance on the correct application of Article 
37C9) CRC in such cases. 
 
Article 14 and 15 of the draft Directive should be amended so as to bring the text in 
line with Article 37 of the UN Convention on the Rights of the Child, in particular on 
the points of 

− detention as a measure of last resort, and for the shortest appropriate period; 

                                                 
9 Judicial Department of the Council of State 13 September 2005, case nr. 200507132/1, Jurisprudentie 
Vreemdelingenrecht 2005/409. 
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− the separation of all detained minors from adults, unless this is not in the best interest 
of the child 

− prompt access to legal aid, and the right to a prompt decision on an appeal against 
detention 

− guidance on the presence of children with their detained parents in detention centres. 
 
Article 14(1) of the draft Directive provides that, if the conditions of that provision 
are fulfilled, Member States shall keep third-country nationals under temporary 
custody. It is not appropriate for an instrument of EC law to stipulate that detention 
must always and in every case take place, if particular conditions are fulfilled. There 
can be hosts of reasons for not detaining someone in a particular situation, which 
either may have to do with the individual context (e.g., the third-country national, or 
his or her partner, is due to give birth to a child); or they may have to do with the 
general context (e.g., due to special circumstances all detention facilities are to be 
used for soccer fans, drug runners, or the like). 
 
Indeed, this way of drafting the provision is contrary to the subsidiarity principle. The 
decision whether, when there are solid legal grounds for detaining a third-country 
national with a view to removal, it is opportune to actually do so, is better taken at 
national, or at a local level. It is clear that the EC is not the appropriate level of 
decision making on this point. 
 
Article 14 of the draft Directive should not provide that, provided certain conditions 
are fulfilled, a third-country national shall be kept under temporary custody, but that 
s/he may be kept in temporary custody in that case.  
 
Article 14 provides that temporary custody shall be subject to review by judicial 
authorities at least once a month. Article 5 par. 4 ECHR gives more detailed 
guarantees on this point. Most notably, it stipulates that everyone deprived of his 
liberty shall be entitled to take proceedings by which the lawfulness of his detention 
shall be decided speedily by a court and his release ordered if the detention is not 
lawful. Article 14 falls short of this provision on two points. 
 
First, Article 14 provides for confirmation of an administrative decision to detain 
within 72 hours; and it provides for monthly judicial review. However, it does not 
provide for a right of appeal to a court at any moment, as required by Article 5 
ECHR. Second, Article 14 does not provide that the decision by the court should be 
taken within a particular period after the appeal was lodged. Article 5 par. 4 does so, 
by requiring that the decision is taken speedily. Specifically in cases of aliens’ 
detention, the European Court of Human Rights in 1986 decided that a period of 31 
days between appeal and decision was too long;10 in 2000 it decided that a period of 
23 days between appeal and decision was too long;11 while in 2003 it held that 17 
days was too long.12 In all these decisions, the uncomplicated nature of the case under 
consideration was relevant. Hence, in uncomplicated cases the Court may find a 
longer term acceptable. Also, it is not clear whether the 2003 Kadem decision (17 
days too long) was a one time exception from the recent case law, which seems to 
find 21 days a maximum acceptable period in ordinary aliens’ detention cases. On the 
basis of this case law, we conclude that presently, in uncomplicated detention cases a 

                                                 
10 ECtHR 21 October 1986, appl. nr. 9862/82, Sanchez-Reisse v Switzerland. 
11 ECtHR 28 November 2000, 29462/95, Rehbock v Slovenia; comp. ECtHR 18 September 2001, appl. nr. 
49832/99, Döner v The Netherlands (21 days not too long); ECtHR 18 September 2001, appl. nr. 49820/99, 
Erdogan v The Netherlands (20 days not too long). 
12 ECtHR 9 January 2003, appl. nr. 55263/00, Kadem/Malta. 
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decision should be taken within 15 (or, if one chooses to disregards the 2003 Kadem 
decision, which we think is risky) days after the appeal was lodged. 
Hence, the Directive should provide that everyone who is held in temporary custody 
shall be entitled to take proceedings by which the lawfulness of his detention shall be 
decided speedily by a court and his release ordered if the detention is not lawful. This 
would incorporate the norm set by Article 5 par. 4 ECHR. In order to harmonise 
Member State practice on the point of a speedy court decision, it is advisable that the 
Directive also provides that the court should take a decision within 15 (or 21) days 
after an appeal is lodged, so as to reflect present day case law of the European Court 
of Human Rights. 
 
The Directive should stipulate that everyone in temporary custody is entitled to 
appeal against the detention to a court at any moment; and that the court should take 
a speedy decision, i.e. a decision within 15 (or 21) days after the appeal was lodged. 

 
5. Suspensive effect 

 
Article 12(2) of the Draft Directive provides that a judicial remedy against a return 
decision and/or a removal order either shall have suspensive effect; or that the third-
country national has the right to apply for suspensive effect, in which case that procedure 
(the application for suspensive effect) shall have suspensive effect. As a result, a third-
country national can only be removed after at least one judge (namely, the judge deciding 
whether or not the appeal against the return decision and/or removal order will have 
suspensive effect) has given a decision. 
 
We endorse this provision, and we want to point out how crucial it is. If a third-country 
national has an arguable claim that his/her return or removal would be a violation of, most 
notably, Article 3 or 8 ECHR (comp. Article II-64, II-67, II-78 and II-79 of the Charter), 
s/he is entitled to an effective remedy on the basis of Article 13 ECHR (comp. Article II-
107 of the Charter). In the context of Article 3, the European Court of Human Rights has 
consistently held that, for a remedy to be effective, the authority (court) should be 
competent to suspend the removal of the third-country national.13 Arguably, this is also 
true for cases concerning Article 8 ECHR, because a remedy which cannot prevent 
removal in violation of that provision cannot be said to be effective in the sense of Article 
13 ECHR. If a remedy has no suspensive effect, or if the third-country national can be 
removed before a judge has decided whether the remedy should have suspensive effect, 
that remedy will be considered as ineffective in the sense of Article 13 ECHR. That 
would mean that Article 13 is violated in many cases in which a third country is removed 
without a judicial decision about suspensive effect, even where the removal itself is not 
contrary to the ECHR. 
 
It is crucial that Article 12-2 of the draft Directive remains substantively unchanged, as it 
represents the minimum standard on suspensive effect based on Article 13 ECHR. If this 
provision is diluted, that will lead to large scale violation of Article 13 ECHR. 

 
 
 

6. Interstate trust 
 
Finally, we want to point out that Article 16(a) and 16(b) lead to the same kind of 
problems as the Dublin system in asylum cases. If a third-country national is apprehended 

                                                 
13 ECtHR 11 July 2000, appl. nr. 40025/98, Jabari v Turkey; ECtHR 5 February 2002, appl. nr. 51564/99, Conka v 
Belgium; ECtHR 4 February 2005, appl. nrs. 46827/99 and 46951/99, Mamatkulov and Abdurasulovic v Turkey. 
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in a Member State (hereafter: Member State A), while another Member State (hereafter 
Member State B) has already issued a return decision and/or a removal order, the third-
country national may either be removed by the apprehending Member State, or s/he may 
be transferred to the Member State which has issued the return decision and/or the 
removal order. This provision is based on the notion that Member States can rely on each 
other’s interpretation and application of international law (the principle of interstate trust). 
This principle is justified between Member States of the European Union. However, it is a 
principle only, and therefore it is possible that there are exceptional cases in which 
Member States cannot rely on each other’s interpretation and application of international 
law, because there are substantive differences between them as regards the interpretation 
and application of relevant international law (rebuttal of interstate trust). 
 
Because there is no full harmonisation of the interpretation and application of the Geneva 
Convention, and of Articles 3 and 8 ECHR (comp. Articles II-64, II-67, II-78 and II-79 of 
the Charter), it may be that Member State A violates its own interpretation of these 
international human rights norms by carrying out the return decision and/or removal order 
itself. 
Also, transfer of the third-country national by Member State A to Member State B may be 
a violation of Member State A’s interpretation of the Geneva Convention and Article 3 
ECHR.14 Whether this could also be a violation of Member State A’s interpretation of 
Article 8 has not been the subject of case law of the European Court of Human Rights; we 
think it unlikely that the Court would find a violation possible in this situation. 
In order to prevent these conflicts with international law, it is necessary that third-country 
nationals have the right to judicial remedies in the sense of Article 12 of the draft 
Directive against both execution of the return decision and/or removal order by Member 
State A (Article 16(a) draft Directive) as well as against a transfer by Member State A to 
Member State B (Article 16(b) draft Directive). If a legal remedy is available, a court can 
scrutinise the return, removal and transfer measures under international law. 
 
Return, removal and transfer measures on the basis of Article 16 of the draft Directive 
should be subject to judicial remedies in the sense of Article 12 of the draft Directive. 
 
7. Summary 

 
0. For a robust return policy, it is necessary that the standards for asylum procedures and 
immigration procedures in other EC instruments are in full accordance with relevant human 
rights standards. 
 
1. The scope of the directive should be defined without having recourse to ambiguous 
categories referring to domestic law. Probably, this should be done by incorporating an 
autonomous, substantive definition of the term ‘illegal stay’. 
 
2. The national perspectives on return policies will have to change fundamentally if the draft 
Directive is to have any added value. This concerns a wide range of issues, ranging from the 
aims of return policies, to concrete policies and legislation, as well as statistics. The drafting 
process so far contains no indications that such a process is underway. 
 
3. The provisions of which third-country nationals cannot be exempted on the basis of Article 
2(2) should be expanded so as to include the Articles 5, 12, and 14 of the draft Directive.  
 

                                                 
14 ECtHR 7 March 2000, appl. nr. 43844/98, T.I. v United Kingdom. 
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4.1. If the obligation to stay at a certain place of Article 6(2) of the draft Directive amounts to 
deprivation of liberty in the sense of Article 5 ECHR, the provisions of Chapter IV should 
apply. 
 
4.2. Article 14 and 15 of the draft Directive should be amended so as to bring the text in line 
with Article 37 of the UN Convention on the Rights of the Child, in particular on the points of 
− detention as a measure of last resort, and for the shortest appropriate period; 
− the separation of all detained minors from adults, unless this is not in the best interest 

of the child 
− prompt access to legal aid, and the right to a prompt decision on an appeal against 

detention 
− guidance on the presence of children with their detained parents in detention centres. 
 
4.3. Article 14 of the draft Directive should not provide that, provided certain conditions are 
fulfilled, a third-country national shall be kept under temporary custody, but that s/he may be 
kept in temporary custody in that case.  
 
4.4. The Directive should stipulate that everyone in temporary custody is entitled to appeal 
against the detention to a court at any moment; and that the court should take a speedy 
decision, i.e. a decision within 15 (or 21) days after the appeal was lodged. 
 
5. It is crucial that Article 12-2 of the draft Directive remains substantively unchanged, as it 
represents the minimum standard on suspensive effect based on Article 13 ECHR. If this 
provision is diluted, that will lead to large scale violation of Article 13 ECHR. 
 
6. Return, removal and transfer measures on the basis of Article 16 of the draft Directive 
should be subject to judicial remedies in the sense of Article 12 of the draft Directive. 
 


