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The Cooperation of the EU Agency with other international organisations 
This briefing note* addresses the question of the relationship between the future European 
Union Agency for Fundamental Rights and the Council of Europe or other international 
organisations active in the field of human rights. After the European Council of 12 and 13 
December 2003 decided to extend the remit of the European Monitoring Centre on Racism 
and Xenophobia, in order to convert it into a Fundamental Rights Agency, the European 
Commission launched a consultation which resulted in the adoption by the Commission of a 
Proposal for a Council Regulation establishing a European Union Agency for Fundamental 
Rights (COM(2005)280, 30.6.2005). While the proposed Regulation concerns only 
Community law, with a legal basis in Article 308 EC, the scope of the EU Fundamental 
Rights Agency will be extended to the matters relating to police and judicial co-operation in 
criminal matters under Title VI of the EU Treaty with a parallel Council Decision under 
Articles 30, 31 and 34 EU, also proposed by the Commission under the same communication. 
Because the proposal of the Commission itself makes a distinction between the Council of 
Europe and other international organisations active in the field of human rights,1 this note 
shall address separately the two questions. The question of the relationship between the EU 
Fundamental Rights Agency and the Council of Europe also poses much more delicate 
questions, which justify a more detailed examination in this note. 

1. The Relationship with the Council of Europe 
This note first describes the reactions within the Council of Europe – including at its 
intergovernmental level – to the establishment of an EU Agency for Fundamental Rights 
(1.1.). The concerns expressed in the positions thus expressed within the Council of Europe 
are assessed on the basis of a typology of the functions to be fulfilled by the EU Fundamental 
Rights Agency on the one hand, the functions fulfilled by the Council of Europe bodies on the 
other hand, in order to more precisely evaluate the risk of an overlap of these functions (1.2.). 
The questions raised by the overlapping of tasks between the EU Fundamental Rights Agency 
and the Council of Europe bodies are then assessed (1.3.). The final paragraph offers a brief 
conclusion (1.4.). The background to this debate is contained in Appendix I, which describes 
both the modalities of the current cooperation between the Vienna European Monitoring 
Centre on Racism and Xenophobia and the Council of Europe and the modalities of the 
cooperation between the EU Fundamental Rights Agency and the Council of Europe in the 
proposals of the Commission. 
1.1. The positions adopted by the Council of Europe 
However, both the Secretariat of the Council of Europe and its Parliamentary Assembly have 
expressed concerns at the current shape of the proposals of the European Commission.   In her 
intervention at the public hearing organized by the European Commission on January 25th, 
2005, where a number of participants presented their views on the public consultation 
document presented in the form of a Communication of the Commission (COM(2004) 693 
final, of 25.10.2004), Ms de Boer-Buquicchio, the Deputy Secretary General of the Council 
of Europe sought to distinguish the function the EU Fundamental Rights Agency could fulfil 
– crafted along the lines of a national institution for the promotion and protection of human 
rights for the Union – from the tasks entrusted to the Council of Europe monitoring bodies, by 
emphasizing the difference between monitoring as collection and analysis of data on the one 
hand (referred to hereunder as ‘advisory monitoring’), monitoring as evaluation of 
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Parliament Nr IP/C/LIBE/FWC/2005-21. This note was completed on 12.1.2006. The author is the Co-ordinator of 
the EU Network of Fundamental Experts on Fundamental Rights. This note is written in the personal capacity of 
the author and does not represent the view of the Network.  
1 See in particular in the Proposal for a Regulation presented by the Commission Article 6(2)(c) (mentioning 
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Article 9 (cooperation with the Council of Europe); and Article 11(1)(c) (appointment by the Council of Europe of 
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compliance with certain standards on the other (referred to hereunder as ‘normative 
monitoring’)2.  
This roughly corresponds to the views adopted simultaneously by the Council of Europe 
(PACE). Acting on the basis of the McNamara report prepared within the Committee on 
Legal Affairs and Human Rights,3 the Parliamentary Assembly of the Council of Europe 
(PACE) adopted on 18 March 2005 Resolution 1427 (2005) in which it recalled the human 
rights acquis developed by the Council of Europe through intergovernmental cooperation, the 
monitoring by the Council of Europe of compliance with these standards by its member 
states,4 and the practical assistance work by the Council of Europe designed to facilitate 
attainment of the requisite standards, as well as its activities in the field of human rights 
education and awareness-raising. While welcoming the establishment of a Fundamental 
Rights Agency of the EU, the PACE took (in para. 10) the view that  
 

the creation of a fundamental rights agency within the EU could make a helpful 
contribution, provided that a useful role and field of action is defined for it and that the 
agency therefore genuinely “fills a gap” and presents irrefutable added value and 
complementarity in terms of promoting respect for human rights. Defining such a role 
presupposes careful reflection within the EU about the aims, content, scope, limits, and 
instruments of its own internal human rights policy. Conversely, there is no point in 
reinventing the wheel by giving the agency a role which is already performed by 
existing human rights institutions and mechanisms in Europe. That would simply be a 
waste of taxpayers’ money. 

The PACE therefore concluded (in para. 13) that  
the role of the agency should be that of an independent institution for the promotion 
and protection of human rights within the legal order of the EU, along the lines of 
similar national institutions that exist in several member states. The agency should 
collect and provide to the EU institutions information about fundamental rights that is 
relevant to their activities, and thus contribute to mainstreaming human rights standards 
in the EU decision-making processes. 

 
This implied, in the view of the PACE, that the EU Fundamental Rights Agency should (a) 
have a mandate limited to the scope of application of Union law, including the 
implementation by EU Member States of Union law, but not areas outside EC/EU 
competence, where member states act autonomously; (b) work on a thematic, not a country-
by-country basis, focusing on certain specified themes having a special connection with 
EC/EU policies; (c) include within its reference instruments not only the European 
Convention on Human Rights, but also the other human rights instruments of the Council of 
Europe (para. 14, ii). The PACE also recommended that the Council of Europe be included in 
the management structures of the Agency, and that a cooperation agreement be concluded to 
that effect between the Council of Europe and the Union (para. 14, iii). These elements are 

                                                 
2 Monitoring ‘can also be understood as comprising the verification of actual compliance, identifying violations, 
shortcomings and best practices as well as addressing recommendations to individual states. It is in this latter sense 
that monitoring is understood and carried out within the Council of Europe’ (Public Hearing on the Agency on 
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through country visits and on-the-spot investigations) and, increasingly, also thematically. Through these 
mechanisms, the Council of Europe monitors compliance with all the human rights obligations of its member 
states (including the twenty-five member states of the European Union), identifies issues of non-compliance, 
addresses recommendations to member states and, in the case of the European Court of Human Rights, issues 
judgments binding on states parties whenever these standards are not respected’ (at para. 4). 



summarized in Recommendation 1696 (2005) adopted by the Parliamentary Assembly on the 
same day.  
 
There were two reactions by the governments of the Member States of the Council of Europe 
to the position thus expressed by the Parliamentary Assembly. At their Third Summit which 
was held in Warsaw on 16-17 May 2005, the Heads of State and Government of the Member 
States of the Council of Europe adopted a Declaration in which they expressed their 
determination to ‘ensure complementarity of the Council of Europe and the other 
organisations involved in building a democratic and secure Europe’, and resolved to ‘create a 
new framework for enhanced co-operation and interaction between the Council of Europe and 
the European Union in areas of common concern, in particular human rights, democracy and 
the rule of law’ (para. 10).5 In an Annex to the Declaration, the Heads of State and 
Government called upon the Council of Europe to ‘strengthen its relations with the European 
Union so that the Council of Europe’s and the European Union’s achievements and future 
standard-setting work are taken into account, as appropriate, in each other’s activities’; they 
also emphasized that the new framework of enhanced co-operation and political dialogue 
between the Council of Europe and the European Union should focus especially on ‘how the 
European Union and its member states could make better use of available Council of Europe 
instruments and institutions, and on how all Council of Europe members could benefit from 
closer links with the European Union’ (Annex, IV, 1). Finally, they agreed on a set of 
guidelines on the relations between the Council of Europe and the European Union, which 
state in particular: 
 

• The Council of Europe will, on the basis of its expertise and through its various 
organs, continue to provide support and advice to the European Union in particular in 
the fields of Human Rights and fundamental freedoms, democracy and the rule of 
law. 

 
• Cooperation between the European Union and specialised Council of Europe bodies 

should be reinforced. The European Union shall in particular make full use of 
Council of Europe expertise in areas such as human rights, information, cyber-crime, 
bioethics, trafficking and organised crime, where action is required within its 
competence. 

 
• The future Human Rights Agency of the European Union, once established, should 

constitute an opportunity to further increase cooperation with the Council of Europe, 
and contribute to greater coherence and enhanced complementarity. 

 
Second, the Committee of Ministers of the Council of Europe replied on 13 October 2005 to 
Recommendation 1696 (2005) of the Parliamentary Assembly (CM/AS(2005)Rec1696 final, 
adopted at the 939th meeting of the Ministers’ Deputies). After recalling the results of the 
Warsaw Summit, the Committee of Ministers refers to the proposals made by the European 
Commission on 30 June 2005 which, it considers, ‘take several of the recommendations made 
by the Assembly and the Secretary General into account. Many of the tasks foreseen for the 
agency would indeed be complementary to the activities carried out by the Council of Europe. 
As regards co-operation with the Council of Europe, the Committee of Ministers 
acknowledges that the draft regulation provides for a close institutional relationship, including 
provisions that the agency shall co-ordinate its activities with those of the Council, that a 
bilateral co-operation agreement shall be concluded and that an independent person shall be 
appointed by the Council to the management board of the agency’. It also states, in para. 4 of 
its reply, that it ‘agrees with the Assembly that the agency’s mandate should focus on human 
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the Summit and taking into account the importance of the human dimension of European construction. 



rights issues within the framework of the European Union, address its advice to the EU 
institutions and ensure that unnecessary duplication with the Council of Europe is avoided’; 
and it states its hope ‘that these points will be fully reflected in the future Community 
regulation’.  
 
It is doubtful that these statements have fully reassured the Secretariat and the Parliamentary 
Assembly of the Council of Europe. On the contrary, after his meeting in July 2005 with 
Vice-President F. Frattini, the Secretary General of the Council of Europe, Mr Terry Davis, 
agreed to provide the Commission with an analysis, by the Secretariat of the Council of 
Europe, of the proposals on the establishment of the EU Fundamental Rights Agency. This 
memorandum was finalized on September 8th, 2005 (hereafter, referred to as ‘Council of 
Europe Memorandum of 8 September 2005’). Many of the themes evoked above are 
reiterated, in particular the idea that, in order to avoid duplication with the missions of the 
Council of Europe, the Agency should not systematically monitor the human rights 
performance of non-EU Member States who are Member States of the Council of Europe.  
1.2. The reality of the overlapping of tasks between the Council of Europe bodies and the EU 
Agency 
In order to assess the different questions raised in the debate concerning the relationship 
between the Council of Europe mechanisms and the EU Fundamental Rights Agency, it is 
important to distinguish between the different tasks which could be entrusted to the Agency. 
Where those tasks duplicate tasks already performed by the Council of Europe monitoring 
bodies, the arguments in favour and against such duplication should be examined and 
carefully weighed against one another. Appendix II to this note examines those respective 
tasks in two comparative tables. The present paragraph examines the reality of the 
overlapping of tasks. The following paragraph (1.3.) assesses the risks such overlapping 
might entail. 
 
As a result of the comparisons detailed in Appendix II, and keeping in mind the difficulty, in 
practice, to maintain a watertight division between monitoring consisting only in collecting 
and analyzing information in order to offer technical assistance, on the one hand, and 
monitoring implying an evaluation of the degree of compliance with fundamental rights, on 
the other hand, we arrive at the following conclusions regarding the reality of an overlapping 
of functions between the EU Fundamental Rights Agency and the Council of Europe bodies : 
a) Monitoring the institutions of the Union  
Insofar as, through the different tools identified among the tasks entrusted to it under Article 4 
of the draft Regulation, the Agency monitors the institutions of the Union, this corresponds to 
a real need, and should not be seen as in tension with the Council of Europe, whether this 
monitoring is purely advisory (consisting in technical advice given to the institutions) or 
whether it includes a normative assessment of the compatibility of the legislations and 
policies of the Union with the requirements of fundamental rights.  
 
In the view of this author, it is entirely unrealistic to consider that the EU Fundamental Rights 
Agency will be in a position to effectively advise the EU institutions without collecting and 
analysing information relating to the situation of fundamental rights in the EU Member 
States, not only in the implementation of Union law, but also in other fields in which they 
may act. As explained in detail in the position paper of the EU Network of Independent 
Experts on Fundamental Rights on the Human Rights Agency of the Union,6 the reason for 
this is that in many of the areas covered by the Charter of Fundamental Rights, the Union 
shares its competences with the Member States, and the question therefore will be – in the 
development of a fundamental rights policy for the Union – when the Union should act, 
                                                 
6 This document, presented on 16 December 2004 in the course of the consultations launched by the Commission 
on the basis of the consultation document of 29 October 2004, is available on : 
http://europa.eu.int/comm/justice_home/news/consulting_public/fundamental_rights_agency/news_contributions_f
und_rights_agency_en.htm 



taking into account the impact on the protection of fundamental rights in the Union which 
may result from the Member States acting in a decentralized fashion. Thus, the solution 
proposed by the Commission in the draft Regulation – whereby, although the Agency is to 
provide the Union institutions with the assistance and expertise required in order to develop a 
policy in this area, the Agency may only examine measures adopted by the Member States to 
the extent that they implement Union law – is not workable.  
b) Monitoring the EU Member States in the implementation of Union law 
As has been recalled, the EU Fundamental Rights Agency would be entrusted (in the 
proposals of the Commission) to publish annual reports and formulate conclusions and 
opinions on fundamental rights dimensions of the implementation of Union law by the 
Member States. Although the adoption of reports or recommendations on individual Member 
States is not defined as one of the tasks of the Agency in Article 4 of the Proposal of the 
Commission for a Regulation – on the contrary, Article 4(1)(d) specifically mentions that the 
Agency shall ‘formulation conclusions and opinions on general subjects, for the Union 
institutions and the Member States when implementing Community law, either on its own 
initiative or at the request of the European Parliament, the Council of the Commission’ 
(emphasis added), which seems to exclude conclusions and opinions on individual Member 
States or on specific events of measures –, it is doubtful that the Agency will fully abstain 
from even naming in its thematic reports (Article 4(1)(g)) or annual reports (Article 4(1)(f)) 
specific Member States, when the Agency will describe the situation of fundamental rights in 
the Union.  
 
This may overlap with the activities of the Council of Europe bodies. Indeed, even when they 
implement Union law, the Member States remain fully bound to respect their other 
international obligations as defined, in particular, by instruments adopted within the 
framework of the Council of Europe, as the Treaties establishing the European Communities 
and the European Union are simply res inter alios acta to the other Contracting Parties to 
those instruments.  Therefore, the Council of Europe bodies (in particular, the European Court 
of Human Rights, the European Committee of Social Rights, the Advisory Committee of the 
Framework Convention for the Protection of National Minorities, or the Human Rights 
Commissioner) routinely examine whether the States parties to Council of Europe instruments 
comply with their obligations under these instruments, even where the States concerned act in 
fulfilling their obligations under Union law.  
c) Other Forms of Monitoring of Individual States  
Although (in combination with the Council Decision under Articles 30, 31 and 34 EU) Article 
3(3) of the draft Regulation states that the Agency shall concern itself with the situation of 
fundamental rights in the EU and its Members when implementing Community or Union law, 
the presentation above shows that there are other situations of overlap between the tasks 
which, under its Proposals of 30 June 2005, the Commission intends the Agency to perform, 
and the tasks already performed by the Council of Europe bodies. These situations are: 
 

• with respect to the EU Member States, the ‘technical expertise’ which the Agency 
may provide in the context of Article 7 EU ; 

 
• the provision by the Agency, at the request of the Commission, of information and 

analysis on fundamental rights issues identified in the request, concerning third 
countries with which the Community has concluded association agreements or 
agreements containing provisions on respect of human rights, or has opened or is 
planning to open negotiations for such agreements, in particular countries covered by 
the European Neighbourhood policy (Article 3(4) of the Proposed Regulation); 

 
• the monitoring of fundamental rights in countries which have concluded an 

association agreement with the Community and which are recognized as candidate or 
potential candidate countries, where the relevant Association Council decides on the 



participation of these countries in the Agency (Art. 27 of the Proposed Regulation). 
The Agency would then extend the remit of its activities to the concerned countries, 
mutatis mutandis. For instance, in principle, the Agency would only concern itself 
with the respect for fundamental rights in the implementation of the acquis of Union 
law, rather than in all fields. However the precise modalities of such an extension to 
these countries of the activities of the Agency remain to be defined, not only because 
the relevant Association Council is to determine the precise modalities of such 
participation, but also because under Articles 6(1) and 49 EU, respect for human 
rights and fundamental freedoms is a condition for accession, which may justify that, 
vis-à-vis acceding countries, the Agency’s remit would be broader than vis-à-vis the 
EU Member States. 

 
Eight Member States of the Council of Europe belong to either of these two categories of 
countries to which the geographical remit may extend. These are currently Bulgaria and 
Romania (who are planned to join the EU in 2007, when the EU Fundamental Rights Agency 
is set up), Croatia and Turkey (candidate countries), Albania, Bosnia and Herzegovina, Serbia 
and Montenegro, the FRY of Macedonia (as potential candidate countries), and Armenia, 
Azerbaidjan, Georgia, Moldova, Russia and Ukraine, which are countries which have 
agreements with the EU containing a human rights clause.  
1.3. The questions raised by the overlapping of tasks 
Three arguments against such ‘duplication’ of the work of the Council of Europe bodies by 
the monitoring through the Agency, under these different forms, of individual Member States 
of the Council of Europe, are generally put forward – and are explicitly stated, indeed, in 
Resolution 1427(2005) adopted by the Parliamentary Assembly of the Council of Europe. 
Two arguments may be easily dealt with, as in the view of this author, they carry little weight 
((a) and (b) hereunder). The third argument will be discussed in more detail (c). 
a) The risk of ‘dividing lines in Europe’ 
The Parliamentary Assembly of the Council of Europe has taken the view, first, that ‘the 
existence of such parallel mechanisms (one for the twenty-five member states of the Union 
and one for the forty-six member states of the Council of Europe) would be a serious blow to 
the principle that there should be no dividing lines in Europe’ (PACE Res. 1427(2005), para. 
12).  
 
This is a powerful rhetorical argument, but unconvincing when examined carefully. The 
instruments of the Council of Europe impose minimum standards on the States parties, and 
they contain provisions which allow these Parties to go beyond those minimal requirements 
either by the adoption of internal legislation, or by the conclusion of international agreements 
affording a more favourable protection to the individual.7 It is no more a problem for the 
European Union to ensure a guarantee of fundamental rights under the jurisdiction of its 
Member States which goes beyond the requirements of the Council of Europe instruments 
concluded by those States, than it would be for any individual State to go beyond those 
requirements in its national constitutional or legislative framework. Indeed, when the 
European Community adopted directives on the basis of Article 13 EC, or adopted Directive 
95/46/EC on the basis of Article 95 EC (then Article 100A of the EC Treaty), this did not lead 
to ‘dividing lines in Europe’ in the field of fundamental rights. Quite to the contrary, it 
contributed to the progress of the overall protection of human rights and inspired, in turn, 
developments within the framework of the Council of Europe itself. Indeed, the risk of 
‘dividing lines’ in Europe was also invoked when the EU Charter of Fundamental Rights was 
negotiated between October 1999 and October 2000. But the answer made then to this 
objection – that nothing in the Council of Europe instruments imposes a prohibition on the 
                                                 
7 See, for example, Article 53 of the European Convention on Human Rights; Article 32 of the 1961 European 
Social Charter; Article H of the Revised European Social Charter; Article 11 of the Convention for the Protection 
of Individuals with regard to Automatic Processing of Personal Data; Article 22 of the Framework Convention for 
the Protection of National Minorities; Article 27 of the Convention on Human Rights and Biomedecine. 



EU Member States or on the Union itself to improve further the protection of human rights in 
their respective spheres of competence – is the same which should be made today. 
b) Economizing resources 
A second argument which is put forward against any duplication of tasks between the Council 
of Europe bodies and the EU Agency is that such duplication would constitute a waste of 
resources.8 This author is not asked to give an opinion on what is essentially a question of 
opportunity. It may be noted however that in the areas, listed above, where the ‘monitoring’ 
of individual States by the EU Fundamental Rights Agency is envisaged, this monitoring is 
performed for reasons specific to the needs of the Union – for instance, to contribute to a 
better implementation of Union law, in compliance with the requirements of fundamental 
rights, by the EU Member States ; to verify whether the accession criteria are complied with 
by accession or pre-accession countries ; to act on the basis of human rights clauses included 
in agreements with third countries ; or to identify a clear risk of a serious breach of 
fundamental rights, in the context of Article 7(1) EU. 
Although the findings by the Council of Europe bodies should be made fully use of in these 
different contexts, they nevertheless will be used with these different aims in mind, which do 
not correspond to the aims pursued by the bodies of the Council of Europe under their 
specific mandates. Indeed, it would not be thinkable to give to those bodies mandates which, 
for instance, would entrust them with evaluating whether a country complies with the criteria 
laid down for accession to the Union, or with concluding, under Article 7(2) EU, whether a 
State has been persistently in serious breach of the values on which the Union is founded. It 
would be incompatible with the principle of autonomy of the legal order of the Union,9 
moreover, to have such bodies decide authoritatively whether a Member State has 
implemented Union law in conformity with the obligation – as imposed under Union law 
itself – to ensure that this implementation is in conformity with the requirements of 
fundamental rights ; or to have such bodies decide whether there exists in a Member State a 
clear risk of a serious breach of the values on which the Union is based, or whether a Member 
State has been persistently in serious breach of those values.  The principle of autonomy of 
the Union legal order implies that ‘only the institutions of the particular legal order are 
competent to interpret the constitutional and legal rules of that order’.10 It would thus not be 
compatible with this principle to attribute to Council of Europe bodies tasks which would 
imply that they interpret and apply Union or Community law, with results binding on the EU 
institutions. On the other hand, it may perfectly be envisaged that the Council of Europe 
bodies be entrusted with fact-finding tasks, on the basis of which the Agency could report 
back to the Union institutions. Indeed, in its Memorandum of 8 September 2005, the General 
Secretariat of the Council of Europe noted: ‘Instead of multiplying monitoring mechanisms, 
the Secretary General has proposed to build on the successful experience regarding the 
preparation of of candidate countries for EU accession. Findings of the Council of Europe 
human rights mechanisms have been central elements in the Commission’s assessment of the 
human rights situation in the candidate countries. If necessary, such findings could be 
presented in a more targeted way, and the details of such co-operation could be specified in an 
exchange of letters’ (at para. 9).  
 
While such a delegation to the Council of Europe mechanisms of fact-finding tasks, not 
implying authoritative interpretation and application of Union law, may be seen as 

                                                 
8 PACE Res. 1427(2005), para. 10. This argument is also briefly mentioned in the Council of Europe 
Memorandum of 8 September 2005 (at para. 12). 
9 The principle of autonomy is derived from Articles 220 EC and 292 EC. See Opinion 1/91, Draft agreement 
between the Community, on the one hand, and the countries of the European Free Trade Association, on the other, 
relating to the creation of the European Economic Area,  [1991] ECR I-6079 (14 December 1991); Opinion 1/92, 
(Second) Draft agreement between the Community, on the one hand, and the countries of the European Free Trade 
Association, on the other, relating to the creation of the European Economic Area [1992] ECR I-2821 (10 April 
1992). 
10 Th. Schelling, “The Autonomy of the Community Legal Order : An Analysis of Possible Foundations”, Harvard 
Int’l L. J., vol. 37, n° 2, 1996, p. 389. 



contributing to a more rational use of the available resources, it is not required, in the view of 
this author, for the coherence and the credibility of the European system for the protection of 
human rights, that the EU Fundamental Rights Agency abstain from all monitoring activities 
which might overlap with forms of monitoring already performed by the Council of Europe 
bodies. The following paragraph explains why. 
c) The risk of weakening the European system of human rights protection 
The Parliamentary Assembly of the Council of Europe took the view that the creation of 
institutions with mandates which overlap with those of existing ones could result in ‘the 
dilution and weakening of their individual authority, which in turn will mean weaker, not 
stronger, protection of human rights, to the detriment of the individual’ (PACE Res. 
1427(2005), para. 11). The Council of Europe Memorandum of 8 September 2005 explains 
that any duplication of the role of the Council of Europe bodies by a general monitoring of the 
EU Member States or even, under the circumstances described above, of third countries, 
would ‘entail a real risk of undermining legal certainty. A situation where assessments made 
by the Agency would diverge from, or even contradict, assessments made by Council of 
Europe monitoring bodies would result in considerable confusion for individuals and Member 
States. It would also be highly detrimental to the overall coherence and effectiveness of 
human rights protection in Europe’ (para. 12). 
 
In fact, it is already the case the Member States of the Council of Europe are subjected to 
different forms of monitoring, under different human rights instruments which have set up a 
wide array of monitoring bodies. The clearest example is the duplication which exists 
between the United Nations human rights treaties and the instruments of the Council of 
Europe. For instance, the Human Rights Committee monitors the Member States of the 
Council of Europe under the International Covenant on Civil and Political Rights, which 
contains essentially the same guarantees as the European Convention on Human Rights ; the 
UN Committee on Economic, Social and Cultural Rights monitors them under the 
International Covenant on Economic, Social and Cultural Rights, the substantive guarantees 
of which largely intersect with those of the 1961 and 1996 European Social Charters ; many 
other examples could be given. Similarly, the European Court of Justice, which has included 
fundamental rights among the general principles of law which it ensures the respect of in the 
scope of application of Union law, routinely bases itself on the European Convention on 
Human Rights in situations where the European Court of Human Rights may also have to 
exercise its jurisdiction. Indeed, even within the Council of Europe, such ‘overlapping’ takes 
place : the European Committee for the Prevention of Torture and Inhuman and Degrading 
Treatments and Punishments (CPT), in its country reports following its visits in the States 
parties’ places of detention, makes recommendations which contribute to the implementation 
of Article 3 of the European Convention on Human Rights ; the Advisory Committee created 
under the Framework Convention for the Protection of National Minorities has interpreted 
this instrument in its opinions on the States parties, although the European Court of Human 
Rights has read Article 8 of the European Convention on Human Rights, as well as, with 
respect to religious minorities, Article 9, in combination or not with Article 14, as protecting 
similar rights than those listed in the Framework Convention. Far from this ‘duplication’ 
resulting in a lowering of the overall level of protection of human rights, this has been 
beneficial, as these different bodies have sought inspiration from one another and have been 
regularly referring to one another’s interpretation of the respective instruments which they 
seek to ensure the compliance with by the States parties.  
 
This argument against ‘duplication’ is only founded to the extent that the ‘monitoring’ by the 
EU Agency for Fundamental Rights would lead to conclusions, in specific cases (for example, 
with respect to the compatibility of a particular legislative measure or policy with the 
requirements of fundamental rights), which would differ from the appreciation of any 
competent body of the Council of Europe. This would create confusion, be detrimental to 
legal certainty, and indeed, would risk diminishing the authority of each individual organ – as 



feared by the Parliamentary Assembly of the Council of Europe –. This however is not the 
consequence of an overlapping of monitoring functions as such. Rather, it would result from 
such an overlapping taking place when not combined with an explicit and systematic 
reference to the findings of the Council of Europe bodies, in the interpretation of the different 
instruments which together constitute the acquis of European human rights law. If, on the 
other hand, in exercising its tasks – even where those include monitoring Member States of 
the Council of Europe with respect to situations where the Council of Europe bodies also 
exercise monitoring in a comparable form –, the EU Agency for Fundamental Rights 
systematically refers to the findings of the Council of Europe bodies, this may strengthen, 
rather than weaken, the weight afforded to the interpretation by those bodies of the 
instruments they apply, and contribute to an improved follow-up upon the recommendations 
they address to the States parties. For instance, in interpreting Article 3 of the EU Charter of 
Fundamental Rights, the Agency should take into account the corresponding provisions of the 
1997 Council of Europe Convention on Human Rights and Biomedicine ; in applying Article 
26 of the Charter, it should be guided by Article 15 of the Revised European Social Charter 
and the corresponding case-law of the European Committee of Social Rights; in identifying 
the implications of Article 4 of the Charter, it should take into account the findings of the 
CPT.  
 
As clearly illustrated by the practice of the EU Network of Independent Experts on 
Fundamental Rights, such a systematic referral to the findings of the Council of Europe 
bodies, and to the authoritative interpretation by those bodies of the Council of Europe 
instruments which have constituted the source of inspiration for the EU Charter of 
Fundamental Rights when it was drafted, would contribute to the effectiveness of the 
European system of human rights, rather than produce the negative consequences feared by 
the Parliamentary Assembly of the Council of Europe. What is required, therefore, is the 
establishment of a clear link between the Agency and the Council of Europe, both at the 
substantive level (in the interpretation of the EU Charter of Fundamental Rights and in the 
evaluation of specific situations occurring in individual States to which the remit of the 
Agency would extend) and at the institutional level. At the substantive level, it is crucial, first, 
that the interpretation of the EU Charter of Fundamental Rights takes into account the human 
rights instruments adopted within the Council of Europe; second, that the findings of the 
Council of Europe bodies be relied upon in any monitoring of individual Member States by 
the EU Fundamental Rights Agency. At the institutional level, the Council of Europe should 
be represented in the structure of the Agency to prevent any risk of diverging understandings 
of the requirements of fundamental rights. 

Substantive coherence 

Substantive coherence between the EU Fundamental Rights Agency and the Council of 
Europe bodies requires, first, that the interpretation of the EU Charter of Fundamental Rights 
take into account the human rights instruments adopted within the Council of Europe. The 
draft Regulation mentions that the Agency shall refer to fundamental as defined in Article 
6(2) of the EU Treaty and as set out in the EU Charter of Fundamental Rights (Article 3(2)). 
Thus, reference will be made to the European Convention on Human Rights and to the 
common constitutional traditions of the Member States, as well as to the Charter. In its 
resolution 1427(2005), the Parliamentary Assembly of the Council of Europe took the view 
that not only the European Convention on Human Rights, but also the other human rights 
instruments of the Council of Europe should be referred to by the Agency.11 The view of the 
Parliamentary Assembly is that using these other instruments alongside the European 
Convention on Human Rights would ensure that, in the legal order of the Union, all the 
instruments which are binding on the Member States will be complied with (and taken into 
account in the adoption of legislation and policies), thus avoiding what some observers refer 
to – mistakenly in the view of this author – as a ‘two-speed Europe of human rights’.  
                                                 
11 This was also noted in the Council of Europe Memorandum of 8 September 2005 (para. 14). 



 
This however may be an impractical solution. Apart from the European Convention on 
Human Rights, the main human rights instruments of the Council of Europe are : the 
European Social Charter of 1961 (CETS n°35) and the Revised European Social Charter of 
1996 (CETS n° 163); the Convention for the Protection of Individuals with regard to 
Automatic Processing of Personal Data of 1981 (CETS n°108); the Framework Convention 
for the Protection of National Minorities of 1995 (CETS, n°157); the Convention for the 
protection of Human Rights and dignity of the human being with regard to the application of 
biology and medicine (Convention on Human Rights and Biomedicine) of 1997 (CETS 
n°164); as well as the additional protocols to those instruments.12  
 
The Convention for the Protection of Individuals with regard to Automatic Processing of 
Personal Data of 1981 has been ratified by all the Member States of the European Union. But 
all its principles have been developed and extended in European Community law, especially 
through the adoption of Directive 95/46/EC of the European Parliament and of the Council of 
24 October 1995 on the protection of individuals with regard to the processing of personal 
data and on the free movement of such data.13 Article 8 of the EU Charter of Fundamental 
Rights moreover guarantees the protection of personal data, as defined under this Directive. 
There would be little added value in including the Council of Europe Convention for the 
Protection of Individuals with regard to Automatic Processing of Personal Data among the 
reference instruments of the EU Fundamental Rights Agency. 
 
As to the other instruments adopted within the Council of Europe in the field of human rights, 
the level of acceptance of these different instruments by the EU Member States still varies 
relatively widely. For instance, while all the Member States are parties either to the European 
Social Charter or to the Revised European Social Charter, Austria, the Czech Republic, 
Denmark, Germany, Greece, Hungary, Latvia, Luxembourg, Netherlands, Poland, Slovakia, 
Spain and the United Kingdom have not ratified the Revised European Social Charter. And 
both within the 1961 European Social Charter and within the 1996 Revised European Social 
Charter, the commitments of the States parties are variable, as they may upon ratification 
accept only a limited number of the provisions of these instruments. Belgium, France, Greece 
and Luxembourg, have not ratified the Framework Convention for the Protection of National 
Minorities. Belgium, Finland, France, Germany, Ireland, Italy, Latvia, Luxembourg, Malta, 
the Netherlands, Poland, Sweden and the United Kingdom have not ratified the Convention 
on Human Rights and Biomedicine. Of course, it would not be acceptable for the Union to 
impose on its Member States any obligations which would run counter to these instruments. 
But the legitimacy of the Union in seeking to impose on its Member States that they comply 
with those instruments, in particular in the implementation of Union law, may be contested.  
 
Another, perhaps more advisable solution, which would meet the concerns expressed within 
the Council of Europe and ensure that the Council of Europe instruments will be taken into 
account to the extent that they are relevant in the law- and policymaking in the Union, would 
be encourage a reading of the EU Charter of Fundamental Rights in conformity with those 
instruments. This is the option chosen by the EU Network of Independent on Fundamental 

                                                 
12 Of course, the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment, opened for signature on 26 November 1987 (CETS n°126), also plays a very important role in the 
European system for the protection of human rights. However this Convention essentially sets up a mechanism for 
the protection of the right of persons in detention not to be subjected to torture or to forms of inhuman or 
degrading treatment or punishment; this Convention does not add new substantive norms beyond those contained 
in Article 3 of the European Convention on Human Rights. 
13 OJ L 281 of 23.11.1995, p. 31. The Preamble of Directive 95/46/EC states that ‘the principles of the protection 
of the rights and freedoms of individuals, notably the right to privacy, which are contained in this Directive, give 
substance to and amplify those contained in the Council of Europe Convention of 28 January 1981 for the 
Protection of Individuals with regard to Automatic Processing of Personal Data’ (11th Recital).  



Rights.14 The provisions of the Charter which correspond to equivalent provisions of the 
European Convention on Human Rights are to be read in accordance with this latter 
instrument, and of the case-law of the European Court of Human Rights. This is an 
implication of Article 52(3) of the EU Charter of Fundamental Rights.  A similar link must be 
created, in the interpretation of the Charter, with the other Council of Europe instruments on 
which the EU Charter of Fundamental Rights is based.  
 
Substantive coherence between the EU Fundamental Rights Agency and the Council of 
Europe bodies requires, second, that the findings of the bodies of the Council of Europe be 
systematically taken into account where the activities of individual States are concerned, 
whether this refers to the EU Member States in the implementation of Union law, to EU 
Member States acting in other fields, or to third countries to which the remit of the Agency 
would extend. This is already what is provided for by Article 6(2)(c) of the draft Regulation, 
which states that the Agency shall, ‘in order to avoid duplication and guarantee the best 
possible use of resources, take account of existing information from whatever source, and in 
particular of activities already carried out by (...) the Council of Europe and other 
international organisations’. It is difficult to be more explicit. Once the principle is agreed 
upon that the EU Fundamental Rights Agency should base itself on the findings of the 
Council of Europe bodies, what becomes crucial for the implementation of this provision is 
that the Council of Europe is adequately represented within the management structure of the 
Agency in order to ensure that all the findings of the Council of Europe are carefully 
considered and that any risks of diverging approaches or duplication in fact-finding are 
avoided.15 It is to this question that we now turn. 

Institutional Coherence 
As mentioned above, the draft Regulation provides that the Council of Europe shall appoint 
an independent person to the Management Board of the Agency, but that, in contrast to the 
current situation existing within the EUMC, that person shall not necessarily be a member of 
the Executive Board. As correctly pointed out by the Council of Europe General Secretariat, 
this is not satisfactory. The day-to-day business of the Agency, as well as the definition of the 
position of the Agency on what may be politically extremely sensitive points, will be defined 
within the Executive Board, rather than by the Board of Management. Therefore it is 
necessary to widen the composition of the Executive Board, in order to ensure that the 
independent person appointed by the Council of Europe will be in a position to contribute 
effectively to the coherence of the approaches adopted by the EU Fundamental Rights 
Agency on the one hand, and by the Council of Europe bodies on the other hand. 
 
Finally, it should be noted that among the tasks entrusted to the Agency, the draft Regulation 
mentions the cooperation with a number of actors involved in dealing with fundamental 
rights, as well as the organisation, with relevant stakeholders, of events, such as seminars and 
roundtables, in order to promote and disseminate its work (Art. 4(1)(i) and (j)). The bodies of 
the Council of Europe should be referred to explicitly in these provisions of the Regulation. 
There has been hitherto a broad range of activities, in the fields of human rights training and 
awareness-raising, conducted jointly by the European Community and the Council of Europe, 
and these activities should continue and be deepened through the EU Fundamental Rights 
Agency.16 
                                                 
14 EU Network of Independent Experts on Fundamental Rights, Report on the situation of fundamental rights in 
the Union and its Member States in 2002, p. 22-23.  
15 As already mentioned, while the duplication of monitoring is not in principle problematic, as any monitoring 
performed by the EU Agency would be for other purposes than the monitoring performed by the Council of 
Europe bodies, duplication in fact-finding and in the evaluation of specific situations should be avoided as it may 
be seen as an unnecessary waste of resources and as creating a risk of divergent conclusions. This note takes the 
view that the EU Agency should systematically refer to the findings made within the Council of Europe, but that 
the EU Agency may process this information, collected by the Council of Europe bodies, in order to draw the 
necessary conclusions which are relevant to the fundamental rights policies of the European Union. 
16 See the Council of Europe Memorandum of 8 September 2005, at para. 15.  



1.4. Conclusion  
Among the tasks which the draft Regulation proposed by the European Commission on 
30 June 2005 would entrust to the EU Fundamental Rights Agency, a number of tasks 
may be said to overlap with those already performed by the Council of Europe bodies. 
These tasks are the monitoring of the EU Member States with respect to their 
compliance with fundamental rights in the implementation of Union law; the ‘technical 
advice’ the Agency may be requested to give on the situation of fundamental rights in 
any EU Member States in the context of Article 7 EU; or even, under certain conditions, 
the monitoring of third countries, or the provision of information and analysis on the 
situation of fundamental rights in those countries. 
 
Such a duplication is not in principle problematic, and it may in fact, if the relationships 
to the findings by the Council of Europe bodies are properly conceived, contribute to the 
effectiveness of the protection of human rights in Europe, rather than weaken this 
protection and lead to the dilution some may fear. It is important however, in that 
context, that both the substantive and the institutional coherence be ensured between 
the tasks of the Agency and those performed by the Council of Europe bodies. In order 
to preserve a substantive coherence, it is required, seeking inspiration from the practice 
of the EU Network of Independent Experts : first, that the EU Charter of Fundamental 
Rights be read systematically in conformity with the Council of Europe instruments 
which contain corresponding provisions and have constituted the source of inspiration 
for the drafting of the Charter ; and second, that the findings of the Council of Europe 
bodies be systematically relied upon by the Agency in situations where it examines the 
situations of fundamental rights in individual States, as already provided by Article 
6(2)(c) of the draft Regulation. In order to offer an adequate institutional translation to 
this requirement of coherence, it is necessary that the independent person to be 
appointed by the Council of Europe in the Management Board of the Agency also be a 
member of the Executive Board, and thus be able to contribute, on a more systematic 
basis, to the activities of the Agency, in particular 1°) in order to encourage an 
interpretation of the requirements of the EU Charter of Fundamental Rights in 
accordance with the instruments of the Council of Europe, 2°) to avoid any unnecessary 
duplication of tasks in fact-finding about the situation of fundamental rights in the 
Member States of the Council of Europe, 3°) to promote joint activities between the 
Agency and the Council of Europe, and 4°) to contribute to the definition of the annual 
Work Programme of the Agency. 
 
In order to encourage further the promotion of joint activities between the EU 
Fundamental Rights Agency and the Council of Europe in the areas of human rights 
training and awareness-raising, a modification to Art. 4(1)(i) and (j) of the draft 
Regulation could be envisaged in order to mention explicitly the Council of Europe 
among the partners of the Agency in the tasks which those provisions refer to.   
2. Other international organisations 

2.1. The relevant provisions of the draft Regulation 
The draft Regulation establishing the EU Agency for Fundamental Rights clearly 
distinguishes the Council of Europe for other international organisations.17 With respect to the 
latter, the draft Regulation provides:  
 
• that the Agency shall, ‘in order to avoid duplication and guarantee the best possible 
use of resources, take account of existing information from whatever source, and in particular 
of activities already carried out by (...) other international organisations’ (Article 6(2)(c)) 
 

                                                 
17 See above, fn. 1.  



• that the Agency may ‘enter into contractual relations, in particular subcontracting 
arrangements, with other organisations, in order to accomplish any tasks which it may entrust 
to them (...)’ (Article 6(3)) 
 
• that the Agency shall ‘cooperate with governmental and non-governmental 
organizations and bodies competent in the field of fundamental rights at the Member States or 
at European level’ (Art. 8(1)). 
2.2. Assessment of these provisions 
These provisions are fully adequate, in that they encourage the Agency to cooperate with 
other international organisations active in the field of human rights, while allowing for the 
required flexibility and adaptability of the forms such cooperation will take. It would not be 
advisable to prescribe in the Regulation establishing the Agency the precise modalities which 
such co-operation should develop into. First, this would in any event remain subordinate to 
the agreement of the other organisations concerned, whose willingness to contribute to the 
fulfilment by the Agency of its tasks may not be presumed. Second, the priorities of these 
organisations may evolve in time, as well as the means through which they fulfil their 
respective mandates, and this can hardly be anticipated in the Regulation itself. What does 
matter is that the Agency consults with these organisations at regular intervals, in order to 
ensure that all the potential for cooperation with the Agency is fully explored, and that the 
risks of duplication are minimized. Among the recommendations which could be made in 
order to ensure this, the most advisable could consist in the insertion, in Article 13 of the draft 
Regulation, of the following paragraph: 

3bis. For the preparation of the Agency’s Annual Work Programme [which the 
Director is to submit for approval to the Management Board], the Director consults 
with representatives of the relevant international organisations active in the field of 
human rights, including the Council of Europe, the Organisation for Security and 
Cooperation in Europe, the International Labour Organisation, and the United Nations, 
in order to identify any areas where these organisations could cooperate with the 
Agency, including through the conclusion of subcontracting arrangements as envisaged 
in Article 6(3).  

 
Such consultations by the Director of the Agency could lead to the holding of an annual 
meeting with the most relevant interlocutors from these different organisations, such as the 
Commissioner for Human Rights of the Council of Europe, the Director of the Office for 
Democratic Institutions and Human Rights of the OSCE, the Office of the Legal Advisor of 
the International Labour Organisation, and the United Nations High Commissioner for 
Human Rights. Such annual meetings could be convened by the Director of the EU 
Fundamental Rights Agency in the course of the preparation of the draft Annual Work 
Programme. It probably would not be advisable to identify in the Regulation itself whom shall 
be delegated to those meetings by the relevant international organisation, as this should 
remain in principle a matter to be decided by that organisation itself.  
2.3. Conclusion 
Although they remain of a general nature, the existing provisions in the draft Regulation 
presented by the Commission offer an adequate framework for the development of 
diverse forms of cooperation with the other relevant international organisation whose 
activities in the field of human rights may complement those of the Agency. In order to 
ensure that the opportunities for cooperation will be used to their fullest extent possible, 
and that, as already required under Article 6(2)(c) of the draft Regulation, the risk of 
duplication with other organizations’ activities will be minimized, the Regulation could 
specifically provide that the Director of the Agency will consult these other international 
organisations in the preparation of the Annual Work Programme which the Director is 
to submit to the Management Board of the Agency for approval.  
 
 



APPENDIX I. Background to the debate on the relationship between the EU 
Fundamental Rights Agency and the Council of Europe 
1.1. The cooperation between the European Community and the Council of Europe within the Vienna European 
Monitoring Centre on Racism and Xenophobia 

Institutional links. Currently, the Council Regulation (EC) No 1035/97 of 3 June 1997 
establishing a European Monitoring Centre on Racism and Xenophobia (OJ L 151, 10.6.1997, 
p. 1) provides that ‘the Centre shall cooperate with organisations in the Member States or 
international, governmental or non-governmental organizations competent in the field of 
racist and xenophobic phenomena’ (Art. 7(1)). It also provides in particular that the European 
Monitoring Centre on Racism and Xenophobia (hereafter: ‘EUMC’) shall coordinate its 
activities with those of the Council of Europe, and that an agreement should be entered into 
by the Community in accordance with Article 228 of the EC Treaty (now, after amendment, 
Article 300 EC) in order to establish a close cooperation between the Council of Europe and 
the EUMC (Article 7(3)). Moreover, the Regulation establishing the EUMC provides that its 
Management Board shall comprise ‘one independent person appointed by the Council of 
Europe pursuant to Article 7(3)’. The Regulation further stipulates that the member of the 
Management Board appointed by the Council of Europe shall be sitting on the Executive 
Board of the EUMC (Article 9(1)). 
 
Following the procedure prescribed in this provision, and in order to implement Article 7 of 
Council Regulation (EC) No 1035/97, the European Community concluded an Agreement 
with the Council of Europe (Agreement between the European Community and the Council of 
Europe for the purpose of establishing, in accordance with Article 7(3) of Council Regulation 
(EC) No 1035/97 of 2 June 1997 establishing a European Monitoring Centre on Racism and 
Xenophobia, close cooperation between the Centre and the Council of Europe, OJ L 44 of 
18.2.1999, p. 34). This Agreement was approved by the Council Decision of 21 December 
1998 (OJ L 44 of 18.2.1999, p. 33), in accordance with Article 228 of the EC Treaty, which 
defined the procedure which is to be followed for the conclusion of agreements between the 
Community and one or more States or international organisations. The Agreement between 
the European Community and the Council of Europe contains provisions on the exchange of 
information and data and on the cooperation between the EUMC and the European 
Commission against Racism and Intolerance (ECRI)18 of the Council of Europe ; it also 
provides that the Secretary-General of the Council of Europe shall appoint a member of the 
ECRI as an independent person to sit on the Management Board of the EUMC, as provided 
by Article 7(3) of Council Regulation (EC) No 1035/97 of 2 June 1997. The purpose of such 
cooperation is defined in the Agreement as being  ‘to ensure that the programmes of the two 
bodies complement each other and to avoid, insofar as possible, unnecessary duplication’, and 
to ‘optimise total resources available, notably as regards scientific research projects’ (para. 6 
and 7 of the Agreement). 
 
                                                 
18 The European Commission against Racism and Intolerance (ECRI) was set up under the Declaration and the 
Plan of Action adopted on 9 October 1993 in Vienna by the first Summit of Heads of state and government of the 
member states of the Council of Europe. The Declaration and Action Plan adopted on 11 October 1997 in 
Strasbourg by the second Summit of Heads of State and Government of the member states of the Council of 
Europe further reinforced the ECRI. Its statute, adopted by Resolution Res(2002)8 of the Committee of Ministers 
of the Council of Europe on the statute of the European Commission against Racism and Intolerance (adopted by 
the Committee of Ministers on 13 June 2002 
at the 799th meeting of the Ministers’ Deputies), defines the ECRI as ‘a body of the Council of Europe entrusted 
with the task of combating racism, racial discrimination, xenophobia, anti-Semitism and intolerance in greater 
Europe from the perspective of the protection of human rights, in the light of the European Convention on Human 
Rights, its additional protocols and related case-law. It shall pursue the following objectives: 
- to review member states’ legislation, policies and other measures to combat racism, xenophobia, anti-Semitism 
and intolerance, and their effectiveness; 
- to propose further action at local, national and European level; 
- to formulate general policy recommendations to member states; 
- to study international legal instruments applicable in the matter with a view to their reinforcement where 
appropriate’. 



Division of tasks. Article 3(2) of Council Regulation (EC) No 1035/97 of 2 June 1997 
provides that the EUMC ‘shall, in order to avoid duplication, take account of activities 
already carried out by the Community institutions and by other institutions, bodies and 
competent international organizations, particularly the Council of Europe, and shall 
ensure through close cooperation with the Council of Europe that it provides added 
value’ (see also the Preamble, 20th Recital). 

 
It should be noted however that the EUMC’s main task as defined by that Regulation is to 
‘study the extent and development of the phenomena and manifestations of racism, 
xenophobia and anti-Semitism, analyse their causes, consequences and effects and examine 
examples of good practice in dealing with them’ (Art. 2(2)). Thus, the EUMC has been 
routinely dealing with situations in the Member States which presented no link to Union Law 
and on which the Council of Europe, in particular through the ECRI, was already exercising a 
monitoring function. This has not been a problem in practice, for three reasons : first, because 
of the active role of the ECRI within the structures of the EUMC, both within the 
Management Board and within the Executive Board ; second, because the role of the EUMC 
has not been developing into a ‘monitoring’ function, understood as the normative evaluation 
of the activities of the Community and the Member States against certain predefined 
requirements ; third, because until recently, the geographical scope of the EUMC being 
restricted to the EU Member States, this constituted a relatively small sub-group of the 
Member States of the Council of Europe : the accession of ten new Member States on May 
1st, 2004, and of two more, presumably, in 2007, may be creating in that respect a different 
situation.   
1.2. The Proposals of the Commission of 30 June 2005 on the establishment of the EU Agency 
Institutional links. In its Proposals for a Council Regulation establishing a European Union 
Agency for Fundamental Rights and a Council Decision empowering the Agency to pursue its 
activities under the areas referred to in Title VI of the EU Treaty (COM(2005)280, 
30.6.2005), the Commission envisages that the Regulation will contain a provision on the 
conclusion of an agreement with the Council of Europe for the purpose of establishing a close 
cooperation with the Agency. This Agreement should be concluded following the procedure of 
Article 300 EC (ex Article 229 EC Treaty, after amendment). It also envisages that one 
independent person sitting on the Management Board of the Agency will be appointed by the 
Council of Europe (Article 11(1)(c) of the Proposal).  
 
Under the proposal of the Commission, the member of the Management Board appointed by 
the Council of Europe will vote within the Management Board only on the adoption of the 
Agency’s Annual Work Programme (on which the Management Board votes by a two-thirds 
majority of its members) and on the adoption of the adoption of the annual reports on the 
situation of fundamental rights (Article 4(1)(f) of the Proposal) and on the activities of the 
Agency (Article 4(1)(h) of the Proposal), but will not vote on decisions relating to the other 
tasks fulfilled by the Management Board as the Agency’s planning and monitoring body, in 
particular in the appointment or dismissal of the Agency’s Director, in the adoption of the 
Agency’s budget, or in the exercise of disciplinary authority over the Director (see Article 
11(6) of the Proposal, and the full list of the functions attributed to the Management Board in 
Article 11(4) of the Proposal). The definition of the items on which the member of the 
Management Board appointed by the Council of Europe will vote within the Management 
Board is very similar to the definition which currently is given in Article 8(2), 2nd al., of 
Council Regulation (EC) No 1035/97 of 2 June 1997, with the sole exception of the 
appointment of the Director (under the current Regulation, the person appointed by the 
Council of Europe may vote on this question).  
 
The Preamble of the draft Regulation proposed by the Commission states that the person 
appointed by the Council of Europe in the management structures of the Agency will have 
‘appropriately defined voting rights as in the current EUMC’ (16th Recital). However, in 



contrast the solution adopted under Council Regulation (EC) No 1035/97 of 3 June 1997 
establishing a European Monitoring Centre on Racism and Xenophobia, the member of the 
Management Board appointed by the Council of Europe is not necessarily to be a member of 
the Executive Board of the Agency (Article 12 of the Proposal). It cannot be excluded  
however that the independent person appointed by the Council of Europe will be elected to 
the position of Chairperson or Vice-Chairperson of the Management Board, in which case he 
or she will be sitting on the Executive Board in that capacity (Article 11(3) of the Proposal). 
 
Division of tasks. The Proposal of the Commission for a Council Regulation establishing a 
European Union Agency for Fundamental Rights contains a provision similar to that of 
Article 3(2) of Council Regulation (EC) No 1035/97 of 2 June 1997 : Article 6(2) of the draft 
Regulation states the ‘the Agency shall, in order to avoid duplication and guarantee the best 
possible use of resources, take account of existing information from whatever source, and in 
particular of activities already carried out by (...) the Council of Europe and other 
international organisations’. However, for a number of reasons identified in para. 1.1. of the 
briefing note, this may be difficult to ensure in practice. 
 



APPENDIX II. The respective tasks of the EU institutions currently, the EU 
Fundamental Rights Agency, and the Council of Europe bodies 
 
In theory, and keeping in mind the distinction between normative monitoring (assessment) 
and advisory monitoring (recommendations in order to facilitate compliance with, and 
mainstreaming of, fundamental rights) – both of which, under the 1993 Paris Principles on 
national institutions for the promotion and protection of human rights approved by the United 
Nations General Assembly, should be entrusted to such institutions19 –, the following tasks 
may be identified: 
 
 Normative 

monitoring 
of the EU 
Member States 
in the 
implementation 
of EU Law 

Normative 
monitoring 
of the EU Member 
States 
in situations where 
they are not 
implementing EU 
Law 

Normative 
monitoring 
of acceding, 
candidate 
and pre-
candidate 
countries 

Normative 
monitoring of 
third countries 
having 
concluded an 
agreement 
containing a 
human rights 
clause 

Normative 
monitoring 
of the EU 
institutions 

Tasks of the 
CoE bodies 

Yes Yes Yes Only with 
regard to the 
Member States 
of the CoE 

No 

Tasks 
currently  
Performed 
by the Union 

Yes20 To some extent21 To some 
extent22 

No (or purely on 
an ad hoc basis) 

To some 
extent23 

                                                 
19 UN doc. A/RES/48/134, adopted by the 85th plenary meeting of the UN General Assembly, ‘National 
institutions for the promotion and protection of human rights’.  
20 In principle, in its role as the guardian of the Treaties (art. 211 EC), the European Commission should ensure 
that fundamental rights (as general principles of Union law) are complied with by the Member States in the scope 
of application of Union law, which includes those situations where the Member States implement Union law : 
indeed, it may in such situations file infringement proceedings against the State concerned (art. 226 EC), although 
this happens in practice very infrequently. However, under Title VI of the Treaty on the European Union, the 
Commission may not file infringement proceedings against a Member State not complying with its obligations 
under Union law. 
21 The EU Network of Independent Experts has been established in September 2002 upon the request of the 
European Parliament, which considers that it has ‘the particular responsibility (...) by virtue of the role conferred 
on it under the new Article 7(1) EU (...) to ensure (in cooperation with the national parliaments and the parliaments 
in the applicant countries) that both the EU institutions and the Member States uphold the rights set out in the 
various sections of the Charter’ (Report on the situation as regards fundamental rights in the European Union in 
2000, EP doc. A-5 223/2001 (rapp. Th. Cornillet)).  
22 In conformity with Article 49 EU, which refers to compliance with the principles of Article 6(1) EU as a 
condition for membership in the Union, the criteria for accession to the EU defined by the Copenhagen European 
Council in June 1993 include stability of institutions guaranteeing democracy, the rule of law, human rights and 
respect for and protection of minorities, as part of the conditions for accession. This concerns countries which are 
acceding countries (currently, Bulgaria and Romania), candidates to EU accession (Turkey, Croatia, and the 
Former Yugoslav Republic of Macedonia) or potential candidates (Bosnia and Herzegovina, Albania, and Serbia 
and Montenegro). Some form of evaluation of the compliance of these countries already takes place, to a limited 
extent, in the context of the pre-accession procedures. 
23 The monitoring of the Union is currently performed both through mechanisms internal to the European 
Commission and through an external mechanism. The internal mechanisms comprise both the inclusion of 
fundamental rights criteria in impact assessments prepared within the Commission by the lead department for each 
legislative proposal identified in the annual Work programme of the Commission (SEC(2005)791, 15.6.2005), and 
the screening of such proposals for their compatibility with the requirements of the EU Charter of Fundamental 
Rights and the European Convention on Human Rights (Communication from the Commission, Compliance with 
the Charter of Fundamental Rights in Commission legislative proposals. Methodology for systematic and rigorous 
monitoring, COM(2005) 172 final of 27.4.2005). These mechanisms do not extend to the legislative proposals 
made by the Member States under Title VI of the EU Treaty.  The EU Network of Independent Experts on 
Fundamental Rights also plays a role in monitoring the institutions of the Union, and it has been routinely 
evaluating the compatibility with fundamental rights of certain initiatives proposed by Member States under Title 
VI EU, even prior to the adoption of the legislative instruments proposed. 



Tasks 
envisaged for 
the EU 
Agency 
(Commission 
proposals) 

Potentially24 No25 - although a) this 
could result from the 
preparation of annual 
reports,26 and b) the 
Agency may 
contribute its technical 
expertise in the 
context of Article 7 
EU27 

Potentially28 Potentially29 Potentially30 

This table calls for a number of remarks. First, there remains a high degree of uncertainty as 
to the precise scope of the ‘normative monitoring’ – or assessment – dimension of the 
activities of the Agency. Indeed, it may in practice be difficult to distinguish collection and 
analysis of data, on the one hand (of a purely descriptive nature), and normative assessment, 
on the other hand (of a more explicitly evaluative nature). Article 2 of the Commission’s 
proposal presents the objective of the Agency as providing the institutions and the Member 
States implementing Community law with assistance and expertise, which seemingly restricts 
the Agency to the first function. However, the impact assessment has preferred the option of a 
‘focused observation and assessment Agency on Union policies’ over the option of a ‘focused 
observation Agency’,31 precisely in order to include the possibility for the Agency to ‘carry 
out assessments and issue opinions to EU institutions and Member States’ based on data 
collection, and in order not to limit the Agency to merely offering ‘technical assistance’.32 
Therefore, despite the terms of Article 2 of the Proposal of the Commission for a Council 
Regulation establishing the EU Agency for Fundamental Rights, which would seem to 
confine the Agency to a ‘technical assistance’ function, the assessment function is clearly 
envisaged in the Proposal.33 This function may be exercised through the formulation of 
conclusions and opinions, which the Agency may even adopt on its own initiative (Art. 
4(1)(d) of the Proposal). As illustrated by the experience of the EU Network of Independent 
Experts on Fundamental Rights, it may also be exercised through its annual reports on the 
situation of fundamental rights (Art. 4(1)(f)) or through its thematic reports (Art. 4(1)(g)).34   

                                                 
24 Under Article 4(1)(f), the Agency is to ‘publish an annual report on the situation of fundamental rights, also 
highlighting examples of good practice’. As illustrated by the practice of the EU Network of Independent Experts 
on Fundamental Rights, even where such a report is only descriptive of the existing situation of fundamental rights 
without pretending to offer an explicit normative assessment, it may be difficult in practice to distinguish these 
approaches from one another.  
25 Article 3(3) of the Proposal states that ‘When pursuing its activities, the Agency shall concern itself with the 
situation of fundamental rights in the European Union and in its Member States when implementing Community 
law, without prejudice to paragraph 4 [third countries with which the Community has concluded association 
agreements or agreements containing provisions on respect of human rights, or has opened or is planning to open 
negotiations for such agreements], 27 [participation of candidate or potential candidate countries] and 28 [activities 
of the Agency under Title VI of the EU Treaty]’.  
26 See n. 12.  
27 Art. 4(1)(e) of the Proposal. 
28 Under Art. 27 of the Proposed Regulation, countries which have concluded an association agreement with the 
Community and which are recognized as candidate or potential candidate countries may participate in the Agency 
‘where the relevant Association Council decides on such participation’. Such a participation means not only that 
the Agency would extend the remit of its activities to the concerned countries ; it would imply, rather, a full 
participation of these countries in the management structures of the Agency, although the Association Council is to 
determine the precise modalities of such participation.   
29 The remit of the Agency may extend to third countries, where these are  countries ‘with which the Community 
has concluded association agreements or agreements containing provisions on respect of human rights, or has 
opened or is planning to open negotiations for such agreements, in particular countries covered by the European 
Neighbourhood policy’ (Article 3(4) of the Proposal). The European Neighbourhood policy includes countries 
such as, in particular, Armenia, Azerbaidjan, Georgia, Moldova, or Ukraine, which are Member States of the 
Council of Europe. The EU also an agreement with Russia which contains a human rights clause. 
30 See n. 12.  
31 See COM(2005)280, 30.6.2005, p. 5.  
32 Impact Assessment Report to the Proposal of the Commission for a Council Regulation establishing a European 
Union Agency for Fundamental Rights, SEC(2005)849, 30.6.2005, p. 12.  
33 See, to the same effect, the Council of Europe Memorandum of 8 September 2005, para. 11.  
34 The EU Network of Independent Experts on Fundamental Rights, whose function, based on Article 7 EU, 
clearly comprises an evaluative dimension, publishes annual reports and thematic comments.   



Second, it should be noted that while the scope of application of Union law – within which 
the EU Member States are to comply with fundamental rights as general principles of Union 
law the respect for which is ensured by the European Court of Justice – extends not only to 
situations where the Member States implement Union law (for instance, by transposing a 
directive or a framework decision or by applying a regulation), but also to situations where 
they restrict a fundamental freedom guaranteed under Community law in accordance with the 
EC Treaty or the case-law of the European Court of Justice,35 the table above only refers to 
the Member States implementing Union law. Article 3(3) of the Proposals of the Commission 
for the establishment of the EU Fundamental Rights Agency states that in its activities, the 
Agency shall concern itself with the situation of fundamental rights in the Member States 
only when they are implementing Community or Union law.36 This is a more restrictive 
notion than that of the scope of application of Union law which defines the situations in 
which the European Court of Justice ensures respect of fundamental rights.37 However, such a 
notion would be more practical. A number of academic commentators have noted – in the 
analysis of the case-law of the European Court of Justice in the area of fundamental rights – 
that the notion of ‘scope of application of Union law’ has borders difficult to define, and in 
many cases made it difficult to identify whether or not the European Court of Justice would 
consider it was competent to ensure the respect of fundamental rights included among the 
principles of law, where measures adopted by the Member States are concerned.38 By 
retaining the idea that the scope of the EU Agency on Fundamental Rights would not extend 
its activities beyond the situations where either the institutions of the Union are acting, or 
where the Member States are acting in implementing Community/Union law, the Proposals of 
the Commission on the Agency use a clearer definition of the remit of the Agency than if it 
had chosen to analogize the scope of its activities to the reach of the general principles of 
Community/Union law. 
 
If we now turn to the advisory monitoring functions performed, respectively, by the Council 
of Europe bodies, by the European Union in the current situation, and those which would be 
entrusted to the Agency, we arrive at the following comparison: 
 
 Advisory monitoring 

of the EU Member 
Advisory monitoring 
of the EU Member States 

Advisory monitoring 
of acceding, 

Advisory 
monitoring 

                                                 
35 See Case 353/89, Commission v. Netherlands, [1991] ECR 4089 (Recital 30); Case 288/89, Stichting Collectieve 
Antennevoorziening Gouda et al. v. Commissariaat voor de Media, [1991] ECR 4007 (Recital 23); Case 148/91, 
Vereniging Veronica Omroep Organisatie v. Commissariaat voor de Media, [1993] ECR 513 (Recitals 9 and 10); 
Case C-368/95, Familiapress, [1997] ECR I-3689 (Recital 24) ; Case C-112/00, Schmidberger, [2003] ECR I-
5659 (Recital 81). 
36 Although Article 3(3) of the Proposal for a Regulation only mentions Community law, Article 2 of the Proposal 
for a Council Decision empowering the European Union Agency for Fundamental Rights to pursue its activities in 
areas referred to in Title VI of the Treaty on European Union provides that references to Community law in the 
provisions of the Regulation (adopted under Article 308 EC) shall be understood as referring to Union law in the 
area of Title VI EU. 
37 Article 51 of the EU Charter of Fundamental Rights also has a scope of application limited, with respect to the 
acts of the Member States, to the situations where they implement Community law. In this context, the expression 
may be inappropriate, as the Member States clearly are bound under Community law to comply with the 
requirements of fundamental rights not only when they implement Community law but also whenever they act 
under the scope of application of Community law, i.e., also when they restrict a fundamental economic freedom or 
seek to rely on an exception provided under the Treaties or under secondary legislation, or recognized in the case-
law of the European Court of Justice.  
38 On the precise delineation of the situations in which the Member States are bound by fundamental rights as 
general principles of EC or EU law, see esp. J. Weiler, “The European Court at a Crossroads: Community Human 
Rights and Member State Action”, in: Du droit international au droit de l’intégration. Liber amicorum Pierre 
Pescatore, Baden-Baden, Nomos Verlagsgesellschaft, 1987, p. 821; J. Temple Lang, “The Sphere in Which 
Member States are Obliged to Comply with the General Principles of Law and Community Fundamental Rights 
Principles”, L.I.E.I., 1991/2, p. 23; J. Weiler, “Fundamental Rights and Fundamental Boundaries: On Standards 
and Values in the Protection of Human Rights”, in N. Neuwahl et A. Rosas, The European Union and Human 
Rights, Martinus Nijhoff Publ., Kluwer, The Hague-Boston-London, 1995, p. 56 ; and K. Lenaerts, “Le respect des 
droits fondamentaux en tant que principe constitutionnel de l’Union européenne”, Mélanges en hommage à Michel 
Waelbroeck, Bruxelles, Bruylant, 1999, p. 423. 



States in the 
implementation 
of EU Law 

in situations where they 
are not implementing EU 
Law 

candidate and pre-
candidate 
countries 

of the EU 
institutions 

Tasks of the CoE 
bodies 

Yes Yes Yes No 

Tasks currently  
Performed by the 
Union 

No No To some extent To some extent

Tasks envisaged 
for the EU 
Agency 
(proposals of the 
Commission) 

Yes39 No40  Potentially41 Yes42 

 
 

                                                 
39 See, in particular, Article 4(1)(d), (f) and (g) of the Proposal. 
40 See Article 3(3) of the Proposal.  
41 See Art. 27 of the Proposal.   
42 See, in particular, Article 4(1)(d), (f) and (g) of the Proposal. 


