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The Principle of Availability of Information1 

Origins 

The question of European police collaboration has been haunted for years by the spectre of a 
federal space that favours the common access to data2 and a progressive institutionalisation of 
truly super-national police entities, a kind of European FBI, the name it has been given from 
time to time by OLAF or Europol either to validate it or to discredit it.  
 
But this question remains speculative in the sense that it is very rarely discussed officially for 
fear of opening another series of questions about the judiciary and the political control 
necessary to establish appropriate countervailing powers.  
 
The Constitution should have dealt with or at least clarified the question of the relations 
between Europol and the European Union. Unfortunately the deferral of the matter only 
prolongs the ambiguities. Moreover no one is concerned any longer with the pertinence or 
non-pertinence of a federal police, a question closely associated with that of a federal justice, 
which has also been deferred.  
 
Thus the matter of police collaboration has drifted toward a subject that is a priori less thorny 
and less conflictual with respect to the challenge of sovereignty, namely that of sharing data 
collected by the various law enforcement agencies. In effect the exchange of data in the form 
of the interoperability of systems does not forcibly imply making a common all data, and 
even less common categories of collection. Nor does it imply the obligation of inter-agency 
response. The exchange of data simply presupposes the acceptance, by certain more or less 
sensitive subjects, of a collaboration in principle. The nature of the information (judiciary 
materials, police evidence or grounds for suspicion) also varies according to the agreement. 
Interpol, for example, in spite of the fact that a number of its participants, have long suffered 
from both the limitations imposed with regard to terrorism and from the weak flow of 
information surrounding questions of suspicion and prevention.  
 
The exchange of information between customs services, on the one hand, and the police 
services on the other have long remained as the ultimate challenge in the filed of interstate 
competence and have been dealt with through international bilateral or multilateral 
agreements (such as the Convention on the application of Schengen, the Europol convention, 
among others).  

The role of the Commission 
However, beginning with the Treaty of Amsterdam the integration of the Schengen 
agreements in the First and Third Pillars of the Union in the form of the “acquis”, the 
European Commission has had to be more officially preoccupied with the question that has 
been following it since at les the TREVI meetings. In its work the Commission has taken 
account of the particular sensitivity of the all the states and has preferred, during the Tampere 
Programme, to emphasize the domains of Title IV of the First Pillar rather the those of the 
Third Pillar. In the end it is rather recent, with the Hague Programme, and in the context of 
the antiterrorist fight against Al-Qaida that a position on the subject has developed, taking the 
name “principle of availability”.  

The principle of availability 
In order to understand the stakes involved it is important to distinguish the principles of 
availability of information, of the inter-operability of information and of harmonisation of 
categories of information. These three principles are at the heart of the collaboration between 

                                                 
1 Memorandum by the Centre d’Etudes sur les Conflits: Didier Bigo, Valsamis Mitsilegas, Willy Bruggeman, and 
J. Peter Burgess. 
2 One can already find reference to the question in the Palma document of 1988. 
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law-enforcement agencies on the European scale and beyond. However they imply different 
levels of collaboration.  

• The interoperability of systems technically permits law-enforcement agencies to 
collaborate if their political authorities and/or they themselves decide. It is a question 
of transmitting, more or less rapidly, information requested by a foreign agency, in a 
comprehensible format and after having given its agreement. (The case of Schengen I 
and SIS). 

• The harmonisation of the categories of information presupposes a prior discussion on 
the categories and an agreement on the definition of an infraction and a crime. An 
agreement on the procedures for the discovery of evidence and the classification of 
these procedures as an element in seeking evidence in order to code the information 
according to the same analytic categories. The Corpus Juris has attempted to establish 
the correspondences. The establishment of a European Procurer should revisit these 
questions. Eurojust saved itself the trouble and was satisfied with the principle of 
mutual recognition which presupposes confidence in the categories utilized by others 
and confidence in the coherence of the system.   

• The principle of availability of information clearly goes beyond interoperability but 
remains short of the harmonisation of the categories and of a true form of European 
integration. It is based on Article 6 of the proposition of for a Council Framework 
Decision which aims to lay down an obligation for the Member States to give access 
to or provide certain types of information available to their authorities to equivalent 
authorities of other Member States, “in so far as these authorities need this 
information to fulfil their lawful tasks for the prevention, detection or investigation of 
criminal offences prior to the commencement of a prosecution”. The measures 
designed to determine “equivalence” will be adopted by a committee composed of 
representatives of the Member States and presided by a representative of the 
Commission (Art 5.2 and 19). The exchange will be carried out on the basis of 
requests for information (included in the annex of the proposition) and will possibly 
include specific requests such as information on DNA profiles. 

 
The principle of availability thus hinders an agency which is required to ignore requests by a 
foreign agency if the data is available to another national agency with equivalent competence. 
The availability of information therefore no longer depends on the “good will” of the law 
enforcement agency of the State receiving the request. 
 
This “obligation” distinguishes the proposition from that of the Commission of the Swedish 
initiative in the area of the exchange of information or from the Prüm Treaty of 27 May 2005. 
This is firstly because it is general (it effectively covers the 25 countries of the Union or 
Europol and, secondly, because it does not authorize any discretion on the part of the law 
enforcement agencies in their response. It is based on the information needed “to fulfil their 
lawful tasks” and is limited to the “prevention, detection or investigation of criminal offences 
prior to the commencement of a prosecution”.3 
 
One can intellectually decompose the principle of availability of information in the exchange 
of data according to two sub-principles: “visibility” and “legibility”.  

• The “visibility” of the ensemble of data of diverse interconnected data bases is 
assured in the sense that knowledge of the existence of the information is made 
possible, either by direct access online or by an index system for data not directly 
online (most often via a request of the kind “hit/no-hit” as in the cases of Eurodac or 
the Europol European System of Information). This index system is carried out 
through a standard request form which permits the State requesting information to 
know if the information is available in another country, it being impossible for the 

                                                 
3 The possibility of the access to information linked to penal offences must be put into relation with the warrant of 
evidence. 
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agency of the country that receives the request to conceal from the foreign agency 
what is available between the national agencies.4  

• Knowing that the information exists does not necessarily always give access to it, as 
the existence of the request forms demonstrates.  

• The “legibility” of information or the access to the content of the information (once 
the law-enforcement agency requesting information knows that there exists a country 
that has the information) become more or less automatic for online access. Bur for 
sensitive information the requests for which are nearly always made by and index and 
request for information, the legibility depends upon procedures which diverge from 
one text to another (the proposition for a Decision Framework in Articles 8 and 11 
distinguish themselves from each other on this point in the Prüm Treaty even though 
both of these texts evoke a certain availability of data). There is thus a series of cases 
in which the possibility to refuse information to a requesting agency is foreseen, 
though these cases are becoming the exception to the norm and, what is more, they 
must be justified (Articles 13 and 14). 

 
In its presentation of the Framework Decision, the Commission did not distinguish, as we 
have just done, between visibility and legibility. Rather, it has a tendency to present the 
principle of availability as a form of necessary uniformity beyond borders, permitting 
equivalent access to information of one national law enforcement agency to another, as well 
as between the equivalent national authorities (in terms of competences) and Europol, 
according to the limits of its provenance. It emphasizes the “comparative advantages” of the 
proposition with regard to other competing initiatives, including the Prüm Treaty, but 
ultimately frames the debate very little around the fundamental stakes. Access to information 
between agencies with equivalent competence is clearly important for the principle of 
availability. But it is only one element. And if the Prüm Treaty clearly places mutual 
reconnaissance at the heart of its mechanism, thus making it the link with the availability of 
data in this form, the proposition for a Framework Decision is by contrast more reserved, 
indeed more confused on the exact point. For this reason it thus important to request a 
clarification on this notion of equivalence. In effect, does this notion concern access to 
information (as seems to be the case in the considerations preceding the proposition for the 
Framework Decision) or, on the contrary, the nature of law enforcement agencies? 
 
If the Framework Proposition is more reserved on the question of the availability of data, it is 
by contrast much more precise as to the notion of obligation of response justified and 
transmitted within a deadline. We are not going to compare point by point here the Prüm 
Treaty with the proposition for a Framework Decision on the principle of availability, but it is 
doubtful that the Prüm Treaty can be considered as “advanced” or as a “laboratory” in this 
domain. It seems rather more like a competing conception of the availability of data.5 

The Novelty and the Force of the Principle of Availability  
The arguments in favour of the principle of availability proposed by the Commission in its 
Framework Decision proposition are quite strong.  

• Firstly, the principle of availability is inscribed in the framework of the development 
of a space of Liberty, Security, and Justice on the European scale as well as in direct 
lineage with the dispositions of the Treat of the European Union (Art. 27) that 

                                                 
4 The Hague Programme of November 2004 (THP) states that  “strengthening freedom, security and justice 
requires an innovative approach to the cross-border exchange of law enforcement information. The mere fact that 
information crosses borders should no longer be relevant.” THP further sets out that, with effect from 1 January 
2008, the exchange of information should be governed by the principle of availability, which means that, 
“throughout the Union, a law enforcement officer in one Member State who needs information in order to perform 
his duties can obtain this from another Member State and that the law enforcement agency in the other Member 
State which holds this information will make it available for the stated purpose, taking into account the 
requirement of ongoing investigations in that State.” 
5 These points are treaty in the CEPS note on the Prum Treaty. 
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emphasize a regime change of information in the fight against crime which would be 
without any border obstacles. The Hague Programme, adopted on 4 November 2004 
by the European Council and its application programme has brought a better 
exchange of information between European countries, one of the very conditions of 
success of the space of Liberty, Security and Justice, considering implicitly the fact 
that the level of integration and of efficacy of Schengen in the domain (SIS) was by 
far too limited.6 This is why the legal basis is here that of Articles 30(1) and 34(b) of 
the Treaty of the European Union.7  

• Secondly, in the context in which governments insist on the necessity of international 
collaboration and collaboration of police and information services as much European 
as transatlantic it is impossible to refuse the means to facilitate exchanges in masters 
of toll and customs. The coherence between the discourse in favour of collaboration 
and its implementation toward concrete results takes place through a rapid exchange 
of information, limiting the number of interlocutors and standardising the procedures. 
If the anti-terrorist fight is truly carried out through a a capacity for preventive action 
(which presupposes the accumulation of information on the trans-national scale and 
the anticipation of actions of clandestine groups) then it is impossible to continue 
with the present system, which is too slow, too segmented, too complex and leaves 
too much to reason of state.8 The principle of availability is thus present as a response 
to the terrorist menace of Al-Qaida, which integrated in its logistical and tactical 
organisation a number of weakness related to the segmentation of law enforcement 
agencies and to the low speed of the their exchanges of information. This principle 
would cover even more activities after the London attacks of 7 and 21 July 2005. 

• Thirdly, by problematizing the “proprietary” practices of the various services with 
respect to available information the principle of availability attacks one of the central 
problems of the retention of information by a party from which information has been 
requested and the refusal of collaboration. This point is doubtless the plus important, 
even though it is the least explicit. The concept of availability is thus crucial to the 
relation maintained by law enforcement agencies, including within one and the same 
country, to the relation between agencies and their political authorities, as well as to 
what each country defines as law enforcement, all because it touches, via trans-
national exchanges of data. It thus plays on the concepts of national sovereignty and 
state raison, as well as on that of democracy. And if it is applied it will reconfigure 
the sociological norms regulating the practises among law enforcement agencies. It 
is thus clearly innovative and doubtless even more than the text of the presentation of 
the Commission would like to admit, when it emphasizes more the technical and 
juridical simplification that the principle of availability permits than the political and 
sociological implications of the latter. 

 
According to its promoters the principle of availability permits the exchange of information 
on the European level in a coherent and homogeneous way in the entire space of the 
European Union (contrary to the Prüm Treaty) in a more direct way in terms of law 
enforcement agencies (contrary to the systems which pass by the intervention of the different 
hierarchical authorities or the national contact points) more rapidly (via direct access and via 
simplified request procedures, once it is know who is the depositary of the information), less 
costly (a discussion of the cost of this system is certainly necessary in order to decide upon 
the additional cost en terms of work time) while at the same time preserving the possibilities 
for the national interests expressing themselves, since the differences in conditions of access 
                                                 
6 In its proposition for the Council Framework Decision (COM 2005 490 final of 12.10.2006) the Commission 
insists on the fact that the proposition is inscribed in the framework of the Schengen acquis. Since it goes beyond it 
and thus constitutes a new form of cooperation. One can note ironically that this is opposed to the self-
congratulation that the Commission gave itself up until that point for its realisation of the Tampere Programme.  
7 The proposition does not have the same legal basis as Article 30, based on the Swedish proposition.  
8 The argument concerning anit-terrorist prevention through the accumulation of data the will be discussed in 
another note.  
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between the law enforcement agencies of the states will be conserved,  even if the direct 
exchange of information between police (and information) services become the rule, the 
exception being to make use of the channels of central national authorities and the judicial 
authorities, when the rules of compatibility of powers of the services do not coincide. 

The Debates on the Principle 
Nonetheless, certain actors are in disagreement with the implementation of this principle: The 
cited reasons of limited efficacy or reasons of legitimacy include:  

On the operational level some emphasize the supplementary work which must be furnished, 
the difficulty involved in managing the different data entries and the system(s) and the time 
used to treat the requests by other authorities. Managing the system of exchanges would 
ultimately be very complex, costly in infrastructure and ultimately its utility would all told be 
marginal. The pertinent idea would be to use well the Schengen system instead of creating a 
new system and to measure how much the will to reform, before the optimal application of 
existing systems is counterproductive.9  
Otherwise the principle of availability presupposes that one resolve the question of who will 
have access to the system and who will be obliged to respond. Will be absolute all local 
service of all the competent law “enforcement” agencies of the entire European Union, with  a 
risk of cacophony or will it create “filters”, with points of contact or central national offices? 
But in this case the argument of speed and complete availability are diminished. If each 
government is free to choose its formula the principle of availability is “still born”.10 Le 
choice of a committee based on the point an on the equivalence of the law enforcement 
agencies between them hardly resolves the question in spite of Annex 3 and poses the 
problem of parliamentary control of the choices of this committee.  
 
At the crossing-point of these critiques, interviews with police law enforcement agencies 
show that there implicitly exists a norm that should be the “law” of services to share or not 
the information of which they are “proprietary”.  The availability of information in effect goes 
against the principle according to which information confers a certain power, that it has a 
certain value and that it is profitable in terms of reciprocity. Suddenly the information 
becomes “white”, a simple given the information processing will valorise. It is no longer 
propriety of a specific service. It is without a doubt the most innovative side of the concept.  
But,  the availability presupposes that one mutually recognize the differences between hat is 
based on pertinent information on the juridical level and what is based on the pertinent 
information on the operational level, of rumour collected by not verified, and that one takes 
the errors, the divergences of analysis on the menace represented by an individual or an 
organisation into consideration (the case of Greenpeace between France and the Netherlands) 
as well as the possibility limited but reel, of intoxication. Now the conditions for collecting 
information are “neutralized” in this approach which refuses and discussion on the 
harmonisation of categories. Furthermore the implicit norm of “propriety” of information 
typical of police habits must not make us forget the point essential, namely information on 
one person belongs to him or her (Article 8) of the Convention of human rights). We will 
return to this important point.  
 
Finally, one of the beneficiaries of the principle of availability will doubtless be Europol, for 
it no longer depends on the good will (until now completely relative) of national law 
enforcement agencies. Those persons who fear the emergence of a federal police have 
understood this relation between principle of ability and power of Europol in the future as 
much on the technique plan, in the first instance, it is doubtless Europol’s European 

                                                 
9 Interview done specifically for this note with several police officers of several member states who asked for 
confidentiality.  
10 The supplementary claims about the number of existing “filters”, whether one calls them central national offices 
of cells of coordination or interface services between the local, the national and foreign services, should be given 
in order to judge the efficacy of the principle of direct access.  
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information system that will serve as the point of application of the principle of availability, a 
principles whose de facto function in the matter of organized crime and terrorism seems to be 
in place.  
 
Other operational actors underscore in addition the difficulties of applications, the stakes of 
sovereignty and state reason, and thus prefer the present system. For them it is important that 
the government decide what it should share with other Member States and what need not be 
justified. Moreover, the principle of availability touches indirectly upon the relation of 
national services amongst themselves at upon their level of collaboration, by introducing on 
the European scale a requirement which is rarely realized on the national level, something 
which causes undeclared resistance on the part of the agencies for operationalization. In 
effect, to suppose that the national level is not familiar with the proprietary practices is 
erroneous. Short of police wars the different law enforcement agencies are attentive to the 
relation between work done to obtain information and process it and the possible arrests that 
result from it, and their media and political impact.  
 
From this point on the principle of availability beyond subsidarity, if it obliges, in order to 
fully function, to a global recomposition of the relations between law enforcement agencies, 
as much internally as on the European level. 
 
This important problem can be read along two angles. Either one considers the competition 
between agencies as a proof of inefficacy and on decries it as a police war or on considers it 
as a means of control by the political and judiciary authorities, police and information 
agencies, playing upon the comparison of different circuits of information. It is essential to 
debate this point before attempting at any price to decide in favour of uniformity in the name 
of efficacy. The road to Europeanization of data (without a prior definition of the categories 
and with real protection of data on the supernational scale) can raise the confidence of citizens 
in the equity of the ensemble of the system and create, rightly or wrongly, the idea of a 
European “Big Brother”, equivalent of the American total information awareness. The fear of 
information systems, is far too unified and doubtless strong in the countries where the 
memory of dictatorships has not been totally erased. Elsewhere, is the assurance that 
democracy runs no risk given stronger law enforcement agencies. The European Parliament 
should seize this opportunity to discuss the basis, or lack thereof, of the tendency to present 
the constitution of one and the same transnational network of information, connect the 
different European (and transatlantic) law enforcement agencies as a form of efficacy in the 
fight against crime and terrorism. The division of information service and judiciary police is 
one of the foundations of democratic regimes of the 19th century. The functional and/or 
geographical division between several police forces (civil, civil with military status, military, 
etc.) has also been considered by judiciary and political authorities as a means to not depend 
too much of the information of one agency alone or of a group of agencies cooperating with 
each other, but sharing the same sources, with more or less similar interests and possibly the 
same ideology. Are these elements now problematized by the exchange of data, or not? In any 
case, the central debate around the principle of availability is less situated in the technicality 
of the implementation itself than in its end and its effects. 
 
The same institutional actors, but also the NGO’s of human rights insist on the reasons which 
concern more that legitimacy of the principle of availability and its effects on public liberty. 
 
They emphasize the fact that that argument from speed and from the prevention of the anti-
terrorist fight against Al-Qaida does not need to spread to the ensemble of the spectre of 
police activities: organized crime, small criminality, illegal immigration, fight against false 
documents, the management of visas, biometric data. 
 
They insist in particular upon the qualitative difference between data shared by the 
information agencies and the law enforcement agencies (police, customs, judiciary agencies) 
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whose admissibility before a court of law is not the same and whose credibility, veracity 
depends upon the very conditions in which the information was obtained.  The principle of 
availability presupposes, in order to function, that one distributes over the categories 
concerning the authorities who will have access to this data. In addition, the fact the term law 
enforcement has been translated by “repressive” (a larger category) in the first version, and 
that it is now translated by “autorité compétente” with any explanation is particularly 
problematic. The Parliament should absolutely oblige the Commission to explain itself on this 
point and to say clearly whether the administrative services in charge of foreigners are 
interested parties of those agencies. One must also envisage the possibility of excluding 
persons (and, in the case of repeated infractions, the services) who make inappropriate use of 
information or who give erroneous information, particularly in the area of “prevention”. One 
must also have a fundamental discussion about what is called a competent agency: based on 
what criteria, other than organic ones, is the agency competent and what are the limits of the 
competences? An information service can, in certain countries, have powers of judiciary 
policy linked to specific missions, something which is not the case in others. Will it be given 
the label “competent agency”? Annex 3, which proposes the criteria, does not evoke the 
possible dove-tailing. Can one agree on this point on the European level, or should one trust 
each State on its own definition of competence, of authority and of the definition of the 
legitimate spectre of information to collect and to put into the data base? 
 
The differences in status between competent (law enforcement) agencies would also be too 
great between national systems, in particular vis-à-vis their relation to judicial and political 
authorities et their degree of autonomy. Generalizing an exchange of availability of data 
would introduce a bias which problematizes the defence of private life of individuals, opening 
a door stripped of constitutional principles of any given State. In effect available information 
must be accepted in the same way and at the same moment of the judicial procedure (before 
or after the beginning of a judiciary procedure) in different countries and that the rights to 
defence as well as the admissibility of information as judiciary proof can be deflected through 
the use of transnationalisation of data (a way, for procurers to “dig here and there” at the great 
dam of the defence which does not have these margins. It should be noted in this regard that 
after its consolations the commission change its text on this point and permitted the inclusion 
the right of the defence to consult the information requested and obtained.  
 
One finally evokes the condition of harmonisation of the protection of data, conditions of 
transfer of data and the moment when the data is transmitted and by whom. However, for the 
moment, the proposition of the Framework Decision on the protection of data is not always 
finalized and one could imagine that the Parliament does not accept the implementation of 
the Framework Decision on the principle of availability except after the implementation of the 
decision Framework on the protection of data, as much as at the present time the proposition 
of protecting data in the framework of the Third Pillar does not exclude Europol even though 
it is one of the premier beneficiaries of the distribution of data. One will note that the 
principle of traceability of information permitting to “watch the watchers” was introduced and 
that it limits in part the dangers of the transnationalisation of exchanges and data. This is 
certainly a positive point. Nonetheless the text of Prüm Treaty and the propositions of the 
Commission apparently differ on this point of the protection of the data, and that poses the 
problem of their simultaneous usage. Prüm cannot present himself as a laboratory with a level 
of protection inferior or even different. This should be clearly inscribed in the debates at the 
Parliament. 
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Conclusion 
The principle of availability is based on much more on mutual recognition than on 
uniformisation or harmonisation. As such it will doubtless suffer numerous difficulties of 
application. 
It presupposes an agreement between the ensemble of the parties on what information is, on 
how one should handle it, and on which usages the information prescribes. 
 
It presupposes also that the organisational and cultural forms of different competent agencies 
(of law enforcement) be of sufficient proximity in order not to need basic discussion on the 
power of each and in particular on the distinction between information and powers of 
judiciary police on the one hand, and between pertinent information in a procedure of the 
Anglo-Saxon legal system and in a continental procedure, on the other. 
 
Its central asset is to attack the implicit norm of “propriety” of information by the agencies 
that have collected them, and to re-problematize their legitimacy, for it is this norm that 
paralyzes the rapidity of exchanges of information and forces upon them a form of 
reciprocity, indeed of exchange “commercial” while at the same time sheltering behind the 
argument of sovereignty.  
 
However this inherent problem in the problematization of this norm is that of delegitimation 
of all segmentation of information. Still, democracy lives within its own limits, frontiers of 
penal law, oppositions and necessary counter-powers for the power of the police (in the sense 
of an institution or of a network of institutions.) 
 
The decompartmentalisation of information, sought by the principle of availability is 
qualitatively dangerous and should be necessarily framed by measures of protection of rights 
of the individual surpassing the very possibility of tracing information. The European Union 
cannot pretend to the principle of availability unless it assures more and better that the 
Member States have the protection of fundamental rights. If this is not the case, the principle 
of availability will be highly problematic. For it opens the breaches in the systems of national 
protection. Let us insist once again on the fact that the nature of law enforcement agencies 
must be absolutely clarified and that it would preferable that the agencies of information be 
part of the law enforcement agencies. The notion of “competent agency” or of “law 
enforcement” cannot be left to the appreciation of each government.  
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