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Abstract: 
The question constantly arises whether Europol's operational capabilities should be further developed and if, parallel to this, the 
democratic control of Europol must be upgraded? 
The political belief in the future of Europol remains strong, notwithstanding the fact that Europol apparently has difficulties in 
obtaining its politically and legally assigned position. The Constitutional Treaty and the Hague Program are very ambitious as 
far as the future of Europol (and Eurojust) is concerned. Parliamentary control of Europol's work in addition to the discussion of 
broadening Europol's operational capabilities needs to be clarified further. Providing Europol with adequate operational 
capabilities AND improving democratic control are intrinsically interlinked. 
Following this logic, and when discussing future models for granting executive powers to Europol, three theoretical models can 
be distinguished: the joint investigation teams model; the "corpus juris" model (taken from the Commission Green paper on a 
European public prosecutor); and, the European criminal law model, consisting of creating a real European criminal law system, 
working together with a European public prosecutor to present cases to European criminal courts.  
The Constitutional treaty and the Hague program are designing Europol's maximum operational capabilities.  
The European Parliament has no real powers in deciding legislation affecting the remit or powers of Europol, it cannot reject 
legislation or propose measures on its own initiative, whereas parliaments in the Member States must approve rules governing 
the functioning of national agencies. In theory the national Parliaments of the EU Member States and the European Parliament 
have a mission and a mandate to monitor and evaluate the activities that take place in the framework of Title VI TEU (Police 
and judicial co-operation in criminal matters), notably the activities of Europol and wherever Member States are supposed to 
actively participate in these activities.  
The Parliaments and the Commission have proposed several possible measures in order to increase Europol's democratic 
accountability. It would be advisable that the European Parliament further develops a common opinion on this subject in respect 
of eventual new adequate operational capabilities to be provided to Europol.  
It is in the interest of Europol itself to promote higher transparency and its Management Board should be asked to formulate a 
clear opinion and vision on this subject itself. But the risk is there that due to the members of this board are often members of 
the government administration itself, their response to this invitation would not be very innovative. 
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WHAT ARE THE OPTIONS FOR IMPROVING DEMOCRATIC CONTROL 
OF EUROPOL AND FOR PROVIDING IT WITH ADEQUATE 

OPERATIONAL CAPABILITIES? 
 

1. Introduction. 
It is worth the effort to perform a prospective study about the future democratic control of 
Europol and its possible operational capabilities, definitely with The Hague Program and the 
European Constitution in perspective. 
This future is linked to the expected developments in the European Union concerning home 
affairs and justice. For some time, the political authorities are - especially within the 
framework of the European Union - using various initiatives trying to turn around the 
constantly sensed threat, especially concerning cross-border (organised) crime1. 
In this context the question constantly arises if Europol's operational capabilities should be 
further developed and if parallel to this the democratic control of Europol must be upgraded? 
 

2. Providing Europol with operational capabilities. 
 
After a slow start, the European co-operation has gained momentum. During the last years, 
the European Union has continued to enlarge its role in realising co-operation in the field of 
police, customs and justice, and in developing a coordinated policy with reference to asylum, 
immigration and external border controls. This tendency was hampered by the rejection, by 
certain Member States, of a common space of freedom, security and justice by the 
Conventional Treaty establishing a European Constitution, signed in Rome on October 29th 
2004.  
Europol was established by the 1995 Europol Convention. The Europol convention limits 
Europol's tasks basically to crime analysis, information exchange and co-ordination, which 
shows that Europol has only a limited function compared with the wide range of functions 
entrusted to police forces of the Member States. Europol has no executive powers. 
The recent decisions by the Council confirming the possibility for Europol to participate in 
joint investigative teams, and its right to ask the member states to start an investigation in 
specific cases, is a first but certain step on the road to a more executive Europol. 
The Treaty of Nice states in art. 40 par. 2(b) that the Council shall encourage co-operation 
through Eurojust by promoting support by "Eurojust", for criminal investigations in cases of 
serous cross-border crime, particularly in the case of organised crime, taking account, in 
particular, of analysis carried out by Europol, again reinforcing Europol's position. 
In 2005 the EU was again stepping up the position of Europol, deciding that Europol acts as 
the Central Office for combating Euro counterfeiting, within the meaning of the Geneva 
Convention2. The Hague program includes several items reinforcing Europol's positioning. 
In conclusion, we can clearly point out three visible trends in relation to the development of 
Europol: 
- the shift from focussing on specific crimes, towards (organised) crime in general ; 
- the shift from handling information towards operative powers; 
- the establishment of specified working groups and task forces within Europol as a reaction 
to actual issues or problems, e.g. a Counter terrorist unit and a Unit with Euro specialists. 
 
Europol's information position. 
 
With regard to the exchange of information, the Hague Programme attempts to remedy the 
situation by introducing the "principle of availability". It is clear that this will affect especially 
the horizontal co-operation between the Member States. Already the actual enrolment of the 

                                                 
1 J. Bevers and C. Joubert, Politiële samenwerking in Europa, Amsterdam, Vrije Universiteit, 1993, 4.6 (1) 
2 Decision 2005/511/JHA 
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Europol Information System (EIS) can give a direct answer to some aspects of this strategy. 
In fact, the more information is stored and made available via the EIS, the less are 
intergovernmental systems or processes needed. But the scope of the EIS is limited by: its 
focus on serious crime affecting two or more countries; the trust that Member States place in 
the system; and, how serious Member States are with regard to their participation in such a 
system. Due to the fact that Europol would also have increased access to national systems 
(based on the same availability system) will considerably improve its information position. 
The question also arises whether the data, defined in a limited way by the Europol convention 
will have to be extended, in line with the designed new international data exchange 
mechanisms (e.g. Prüm, Swedish proposal, ..) including telecommunications traffic data, 
biometrics, passenger name records, ... If this is not the case, Europol risks being atomically 
outranged out of the official intelligence business networks active within the EU. 
As far as the different databases in operation at EU level are concerned, choices will have to 
be made and several options are possible: 
- to apply a minimum or maximum  "availability" approach; 
- to continue or not to develop separate/interlinked/integrated EU databases with or without a 
common or separate technical platform; 
- to maintain a mixed (first, third pillar) approach or to gradually opt for an integrated (first 
pillar) approach; 
- to opt for one overall data protection system. 
Privacy, data protection and equality concerns become more acute in the light of the recent 
emphasis on the need to ensure "interoperability" between EU databases. 
Another problem worthwhile mentioning is the sharing of intelligence between police and 
intelligence (security) services related to specific phenomena such as terrorism, even when 
the immunity of Europol officers was mainly for that reason granted. But Europol's 
intelligence position is rather weak, especially being confronted with the fact that most of the 
Security/intelligence services are more then reluctant to share their intelligence with Europol, 
even within the framework of the Terrorism Task Force located at Europol headquarters.  
A solution more and more strived for is the establishment of joint intelligence centres.  
 
Co-operation with other EU agencies (Eurojust, OLAF, …) and third countries 
 
Europol is in a position3 to conclude (strategic4 or operational5) agreements with third states 
and third organisations. The Rhodes Europol vision6 document stipulates that Europol should 
basically act within the geographical area of Europe while remaining flexible to the 
development of international criminality.  
Especially the agreement between Europol and the US gave rise to criticism, at political as 
well as at scientific level. Any new agreement should fit within the general interest of the EU. 
High priority was given to the EU agencies with a special focus on Eurojust.  
In 2004 a co-operation agreement was signed between Europol and Eurojust, but the co-
operation between the two organisations has to be improved. Especially due to the influence 
of the continental countries where the prosecutor has a growing impact and authority on the 
functioning of the police, the situation becomes uncertain whether and when to bring a case  
to Eurojust, to Europol or in a coordinated way to both organisations. The only solution is to 
systematically involve both organisations, in cases worth promoting trans-national co-
operation whilst respecting each others responsibilities. It would be also preferable to share 
the technical and logistical facilities between the two organisations and to promote mutual 
access between their databases. 

                                                 
3 Art.42 of the Europol convention. 
4 EMCDDA, ECB, WCO, Commission, UNODC 
5 Norway, Iceland, USA, Switzerland, Romania, Canada, Malta, Slovak Republic (the latter two have now become 
new EU Member States) 
6 Europol management board, 2002 
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The question still arises whether Eurojust should become a controlling or supervisory body 
towards Europol. Due to the fact that information proving national Europol units are 
controlled by the national judicial instances, a second legality check was not found necessary. 
The more Europol is getting new "operational" capabilities, the more a legality check will 
become indispensable.   
The relationship and co-operation between Europol and OLAF urgently needs further 
clarification and should be subject to a more constructive debate in order to avoid 
unnecessary duplication of effort, and this under the guidance of the management board. This 
co-operation is essential in protecting the EU from the effects of counterfeiting the Euro and 
making the best possible use of the resources of both organisations. 
 
The same is valid for the co-operation between Europol and Frontex (operational since June 
2005), gaining more and more an important position as a co-operation tool for the EU 
internally, but also as the focal point for co-operation with the outside world in the field of 
border controls. Especially when the Agency may in the future become responsible for the 
coordination of operational activities in the field of custom controls, thereby creating a truly 
integrated border management system at European level , its relationship and interaction with 
Schengen and Europol has to be clarified. 
 
The relationship between Europol and the Police Chief Task Force should be much more 
based on the need to better implement decisions made at political level as well as the vision 
and strategies developed by Europol's management board. 
 
Generally speaking, as far as the co-operation between Europol and other EU organisations 
and institutions are concerned, different models arise: 

• The development of a genuine European institute, where one day all European 
components of police co-operation are gathered (Europol, OLAF, Cepol, the famous 
European Gendarmerie, and - why not - the Schengen Computers), whether or not 
steered and led by the European Police Chiefs Task Force; 

• The creation of a structural co-operation between these components, still co-ordinated 
by the European Police Chiefs Task Force; 

• The mere implementation of The Hague Program without further structural 
interventions. 

Probably, we will have to manage for a while with the third scenario. Moreover, the first 
scenario is not even really imbedded in the Constitutional Treaty. 
 
Provide Europol with (new) adequate operational capabilities 
 
The general question whether there is a need for an executive police at EU level is not new. 
Only a few supporters of a real European space pleaded for initiatives in order to create a 
more executive police force at EU level. Most were against it or kept their options open. 
Possible answers are mostly motivated in connection with the question whether there is a 
need for a European Prosecutor, a so-called “corpus juris” and a European criminal justice. 
Following this logic, and when discussing future models for granting executive powers to 
Europol, three theoretical models can be distinguished: 
- the joint investigation teams model; 
- the "corpus juris" model (taken from the Commission Green paper on a European public 
prosecutor); 
- the European criminal law model, consisting of creating a real European criminal law 
system, working together with a European public prosecutor to present cases to European 
criminal courts. 
These models are only theoretical and only the first two models are more or less realistic, the 
second being directly related to the Constitutional Treaty.  
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Nevertheless, I believe that there is room for a limited European police: limited in 
competencies as well as in criminal areas. One of the proposals following this logic results 
from the Commission's communication7 proposing to give Europol "certain investigative 
powers" related to the fight against counterfeiting the Euro. This approach addressing Euro 
counterfeiting would then become a test case to find out to what degree the European Member 
States are willing to establish and give Europol more operational capabilities. In this case 
however, the co-operation (competition?) between Europol and OLAF will remain an issue.  
Democratic control 
 
In principle, Europol is and must remain accountable both to the Member States of the 
European Union, through the Council members and the Europol Management Board, as well 
as to the European Parliament.    
 
Input legitimacy. 
It is widely acknowledged that European integration has eroded the position of parliaments 
within the national institutional framework, tilting the balance in favour of the governments.  
The European Parliament has no real powers in deciding legislation affecting the remit or 
powers of Europol, it can not reject legislation or propose measures on its own initiative, 
whereas parliaments in the Member States must approve rules governing the functioning of 
national agencies. 
It is not surprising that more and more frequently the European Parliament as well as the 
national Parliaments is complaining about the lack of, or insufficient accountability 
capabilities. This results from a series of rather unfortunate precedents in this area, for 
instance: when the European Parliament was not consulted neither in the negotiation nor the 
drafting of the Europol convention8; the fact that agreements were concluded with third 
countries and more specifically with the USA without consulting neither national parliaments 
nor the European Parliament; and moreover, the lack of consultation with parliaments at the 
time of adoption of the Council act of November 2002, where a Protocol was created 
amending the Europol Convention and the Protocol on the privileges and immunities of 
Europol, the members of its organisations, the deputy directors and the employees.9  
In its recommendation of 30 May 200210 the European Parliament,  in relation to the initiative 
of Denmark, with a view to adopting a Council act drawing up a Protocol amending the 
Europol convention, clearly stated its view that Europol must become an effective tool in the 
fight against organised crime in the European Union, and that it must be able to operate in a 
flexible manner so that it may make an effective contribution to the fight against serious 
crime, and it requested that the Council replace the Convention with a decision, giving the 
existing major shortcomings: 
- that Europol continues to operate within the scope of simple intergovernmental co-
operation, at a time when Europol is given an increasing number of tasks to be carried out on 
behalf of the Union and is being authorised to transfer personal data to third countries and 
bodies; 
- that, in the advent of further enlargement, all decisions relating to Europol should no longer 
be taken by the Council acting unanimously; 
- that the European Parliament must be provided with the legal means and institutional 
framework to enable it in the future to exercise genuine democratic control;  
- and that the current procedure for amending the Convention or replacing it by a Council 
decision, which requires a Protocol that will have to be ratified by all Member States, is 
excessively lengthy and cumbersome, and consequently entirely inappropriate. 

                                                 
7 Commission communication on enhancing police and customs cooperation in the European Union, COM (04) 
376 
8 Report, Nassauer MEP 
9 Official Journal C312 of 16 December 2002 
10 European Parliament, A5-0116/2003 
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The European Parliament also called on the Council to make Europol part of the first pillar, 
including the proposal to convert the Europol convention into a regulation to be adopted by 
qualified majority and by co-decision with the European Parliament and to amend the 
arrangements for the funding of Europol by replacing part of the contributions of Member 
States with funding from the EU budget. 
 
Output legitimacy 
The national Parliaments of the EU Member States and the European Parliament have a 
mission and a mandate to monitor and evaluate the activities that take place in the framework 
of Title VI TEU (Police and judicial co-operation in criminal matters), notably those of 
Europol and the Member States supposed to actively participate in Europol's activities. But 
suggested scenarios for judicial control have been refuted. 
Parlopol, the Commission and the European Parliament called on the Council to strengthen 
the European Parliament's democratic power of control over Europol and, to that end, to 
adopt: 
- a provision amending art. 34 of the Europol convention laying down that one single annual 
activity report (including data protection aspects) shall be forwarded to the Council and to the 
European Parliament with a view to the annual debate referred to in art.  39 of the Treaty on 
the EU and shall afterwards be published together with the opinions of the European 
Parliament and any observations and appraisal of individual member states plus a provision 
amending art. 34 of the Europol Convention and conferring on the European Parliament the 
formal right to hold an exchange of views with the Council Presidency on the annual activity 
report; 
- a regular, formal exchange of information between Europol, the national parliaments and the 
European Parliament and the creation of a joint committee11 consisting of representatives of 
the  parliamentary committees (in national parliaments and the European parliament) that are 
responsible for police co-operation; 
- a provision amending art. 34 of the Europol Convention and conferring on the European 
Parliament the formal right to invite the Director of Europol to appear before the competent 
committee and make the Director of Europol accountable to the competent Parliamentary 
committee plus  the establishment in art. 22(2) of the Constitutional Treaty of a legal base for 
the adoption of measures which will enable the scrutiny of Europol's activities by the 
European Parliament and national parliaments; 
- a provision which guarantees that the data protection provided and the supervision of 
compliance with these standards are equivalent to those guaranteed under the first pillar plus a 
provision amending art. 24(6) of the Europol Convention and requiring the joint supervisory 
authority responsible for data protection to draw up an annual activity report, to forward it to 
the European Parliament and to give an account thereof before the competent committee; 
- a provision amending art. 28 of the Europol Convention on altering the composition of the 
Europol Management Board to include two representatives of the Commission and two 
representatives of the European Parliament, in addition to one representative from each 
Member State; 
- a provision amending art. 29 of the Europol Convention and laying down that the European 
Parliament shall be equally involved in the procedure for the appointment and dismissal of the 
Director of Europol, jointly with the Council; 
- provide for adequate parliamentary control in the event of Europol being given operational 
powers plus provide for the creation of a European public prosecutor in the event of Europol 
being given cross-border operational powers; 

                                                 
11 The idea of a joint committee of members of the European Parliament and national Parliaments to oversee 
Europol was first suggested by the Communication on Democratic Control of Europol of March 2002. This idea 
was included in early versions of the Danish proposals to amend the Europol convention, but was not included in 
the version upon which a general approach was reached in December 2002. The reason was that only primary 
European legislation (European treaties themselves) has the power to establish formal parliamentary committees of 
any kind. 
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-  the measures required to ensure close co-operation between Europol, Eurojust and OLAF in 
order to strengthen the operational efficiency of those bodies in the fight against organised 
crime and terrorism; 
- rules on access to documents in conformity with regulation 1049/2001 after consulting the 
European Parliament and to ensure that any rules on confidentiality of Europol information 
are compatible with the rules adopted by Europol in conformity with Regulation 1049/2001 
on public access to documents.  
The European Parliament also asked the Commission to present a proposal for a 
comprehensive reform of Europol which would include other topics such as judicial review of 
the instruments of police and judicial co-operation in criminal matters by the Court of Justice 
and the funding of the instruments in questions from the Community budget12. These 
proposals have to be introduced as soon as the draft Constitutional Treaty has entered into 
force. 
It would be advisable that the European Parliament further develops a common opinion on 
this subject in respect of eventual new adequate operational capabilities to be provided. 
It is in the interest of Europol itself to promote higher transparency and its Management 
Board should be asked to formulate a clear opinion and vision on this subject itself. But the 
risk is that as members of this board are often members of the government administration 
itself, their response to this invitation would not be very innovative. 
 
Conclusion 
 
It is clear that the European Union continues to believe in the principle of sovereignty and 
solid partnerships, supported by new organisations and initiatives. The political belief in the 
future of Europol remains strong, notwithstanding the fact that Europol apparently has 
difficulties in obtaining its politically and legally assigned position. The Constitutional Treaty 
and the Hague Program are very ambitious as far as the future of Europol (and Eurojust) is 
concerned. Additionally, Parliamentary control of its operational mandate is subject to further 
clarification. Providing Europol with adequate operational capabilities AND improving 
democratic control are intrinsically interlinked. 
 

                                                 
12 Democratic control over Europol, Commission, Last updated 24 August 2005 


