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The relationship between mutual recognition and approximation of 
laws in judicial co-operation in criminal matters: What is the state of 

play? 
Introduction 
This note addresses the balance between mutual recognition of judicial decisions and 
approximation of laws in EU criminal justice co-operation. A short explanation will be given 
of each concept, including the policy rationale and legal basis, before looking at examples of 
legislation adopted and in the pipeline. Some conclusions will be drawn on the current state of 
play. 

I. MUTUAL RECOGNITION 

1. The concept of mutual recognition in criminal matters 
The concept of mutual recognition of judgments has been well-established in civil matters for 
some time.1 At Tampere in October 1999, the Member States decided to make it ‘the 
cornerstone of judicial co-operation in both civil and criminal matters within the Union.’2 The 
Hague programme states that it should be carried further.3  
 
Mutual recognition implies respect for and acceptance of differences in national systems. It 
argues that common policy objectives can be achieved notwithstanding these differences, if 
the Member States trust the outcomes of each other’s criminal justice systems. Politically, 
mutual recognition is favoured by less integrationist-minded Member States such as the UK 
who see it as preferable to large-scale harmonisation or ‘approximation’4 of criminal 
legislation and have rejected plans for a European Public Prosecutor5.  
2. Why? The need for mutual recognition of judicial decisions in criminal matters in the 
EU 

‘Mutual recognition is designed to strengthen cooperation between Member States 
but also to enhance the protection of individual rights. It can ease the process of 
rehabilitating offenders. Moreover, by ensuring that a ruling delivered in one Member 
State is not open to challenge in another, the mutual recognition of decisions 
contributes to legal certainty in the European Union.’6 

The idea of strengthening co-operation in criminal matters is at the heart of mutual 
recognition. Mutual recognition promises the removal of barriers to co-operation such as dual 
criminality and non-extradition of nationals. It builds upon Council of Europe and some other 
precedents7. It presupposes a higher level of trust than mutual legal assistance.  
 
The relationship between individual rights and mutual recognition is less clear, at least in 
practice. First, one must be clear what rights are being discussed: national guarantees of 
                                                 
1 A Convention on the matter has existed since 1968 already. See now the Council Regulation (EC) No. 44/2001 of 
22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters, OJ L 12, 16.1.2001, p. 1.  The concept of mutual recognition was also well-established in EC internal 
market law: see for example Case 120/78 Rewe-Zentrale AG v. Bundesmonopolverwaltung für Branntwein [1979] 
ECR 649 (‘Cassis de Dijon’). 
2 Paragraph 33 of the Tampere summit Presidency conclusions. 
3 Hague Programme, Introduction. 
4 This is the official term used in Title VI of the Treaty on European Union. It seems to imply somewhat less than 
‘harmonisation’. Articles 29 and 34 use this term in a general sense, whereas Article 31 (1) (e), without using the 
term, refers to the process itself as that of ‘progressively adopting measures establishing minimum rules relating to 
the constituent elements of criminal acts and to penalties in the fields of organised crime, terrorism and illicit drug 
trafficking.’   
5 Cf. European Commission Green Paper on criminal-law protection of the financial interests of the Community 
and the establishment of a European Prosecutor, COM (2001) 715 final, Brussels 11 December 2001. See now 
Article III-274 of the Constitutional Treaty. 
6 Programme of measures to implement the principle of mutual recognition of decisions in criminal matters, OJ C 
12, 15.1.2001, p. 10. 
7 Ibid., pp. 10-11. None of the previous instruments had come into force between all EU Member States. 
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fundamental rights and the European Convention on Human Rights are the key reference 
points, especially the rights guaranteed in criminal procedures8. Second, it should be clear 
whether Member States intend simply to ensure respect for existing individual rights, or 
ensure equivalence of protection, by approximation of safeguards9. Moreover, does 
equivalence imply approximating ‘up’ or ‘down’? Some states fear the adoption of a ‘lowest 
common denominator’ EU standard of procedural rights, leading to a loss of protection for 
those with higher standards10. Third, it is not entirely clear whether EU criminal law 
safeguards adopted under a ‘Third Pillar’ (i.e. Title VI, Treaty on European Union) 
instrument would take precedence over conflicting national safeguards11. 
 
The Hague Programme now states unequivocally that ‘mutual recognition implies the 
development of equivalent standards for procedural rights in criminal proceedings’.12 

3. Legal Basis issues 
Mutual recognition measures have been based on Article 31 (1)13.  
 
Article 31 (1) does not, however, provide a clear basis for measures related to criminal 
procedure, as illustrated by the controversy surrounding the Commission’s draft Framework 
Decision concerning procedural rights14. The latter proposal is designed to facilitate or ‘flank’ 
the process of mutual recognition but the legal basis both for it and for other ‘flanking’ 
measures highlighted as necessary by the Hague Programme appears flimsy15.  
 
In general, a much clearer legal basis is required for mutual recognition measures, as 
proposed by the Constitutional Treaty16.  

4. Examples of mutual recognition 
4.1. Mutual recognition measures already adopted 
The European Arrest Warrant is the flagship example of a mutual recognition measure and 
the first to enter into force17. It replaces the process of extradition by a process of ‘surrender’ 
of persons. The Commission has reported a ‘positive impact’ of the Warrant, in terms of 
extent of use and speeding up of surrender18. 

                                                 
8 The importance of the European Convention on Human Rights as a form of external pressure ‘towards a common 
approach’ in matters of criminal procedure in Europe is discussed by Spencer in his Introduction to M. Delmas-
Marty and  J. Spencer (eds.), European Criminal Procedures, Cambridge: Cambridge University Press, 2002, pp. 
37-50. Spencer was also a member of the ‘Corpus Juris’ project, which drafted a model code to combat fraud 
against the Community budget (ibid., pp. 62-65). The EU is bound under Article 6 of the Treaty on European 
Union to protect the European Convention: see C. Morgan, ‘The European Arrest Warrant and Defendants’ Rights: 
an Overview’ in R. Blextoon and W. van Ballegooij (eds.) Handbook on the European Arrest Warrant, The 
Hague: TMC Asser Press, 2005, pp. 197-198 . Title VI of the Charter of Fundamental Rights of the European 
Union, not yet in force, contains specific provision relating to ‘Justice’, including defense rights. Articles II-107 - 
II-110 of the Constitutional Treaty would give this title legal force as part of EU law.     
9 The term used by Tampere is ‘facilitate’, whereas the 2001 Programme of Measures uses the phrase ‘enhance’. 
10 Cf. chapter by C. Morgan in R. Blextoon and W. van Ballegooij (eds.) (note 8 above).  
11 It can be argued that the decision of the European Court of Justice in Case C-105/03 Maria Pupino of 16 June 
2005 (not yet reported in European Court Reports but see www.curia.eu.int) may imply primacy in such cases.   
12 Hague Programme, point 3.3.1. 
13 European Arrest Warrant: Articles 31 (1) (a) and (b); Freezing Orders: 31 (a); Financial Penalties: 31 (a).  
Article 34 (2) (b) is the formal basis for the legislative instrument concerned, i.e. the Framework Decision.    
14 Proposal for a Council Framework Decision on certain procedural rights in criminal proceedings throughout the 
European Union, COM (2004) 328 final, Brussels 28.4.2004. The proposed substantive basis for this measure is 
Article 31 (1) (c). 
15 Cf. for example the reference in the Hague Programme to the need to establish ‘an effective training network for 
judicial authorities’ (section 3.2). In criminal matters, Article III-270 (1) (c) of the Constitutional Treaty would 
provide the necessary basis for this.  
16 See Article III-270. 
17 Council Framework Decision of 13 June 2002 on the European Arrest Warrant and the surrender procedures 
between Member States, OJ L 190, 18.7.2002, p. 1. 
18 Report from the Commission on the European Arrest Warrant, COM (2005) 63 final, Brussels 23.02.2005. The 
Commission’s report could not take into account the rulings of the Polish Constitutional Tribunal of 27 April 2005 
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The second mutual recognition measure adopted by the Council concerns the recognition of 
orders freezing property or evidence19; it deals with the provisional action needed before 
evidence is transferred to another Member State. The third measure concerns mutual 
recognition of financial penalties, which inter alia covers penalties imposed for traffic 
offences20. Political agreement has been reached on a fourth measure concerning the full 
mutual recognition of orders to confiscate property; formal adoption is pending21.  
The recently agreed Council Decision on the exchange of information from the criminal 
record also contributes to the mutual recognition programme22.  
4.2. Mutual recognition measures in the pipeline 
The proposed ‘European Evidence Warrant’ is extremely important23. It would replace the 
process of mutual legal assistance by a warrant-backed recognition procedure following the 
model of the European Arrest Warrant24. The Commission has emphasized that it is a first 
step and as such applies only to certain types of evidence.  
 
The draft Framework Decision introducing a ‘principle of availability’ for DNA, fingerprint 
and other form of law enforcement data should be noted25. Its aim is to facilitate equal access 
by law enforcement bodies across the EU to data held by their counterparts in other Member 
States. The proposal contains elements of mutual recognition. It is accompanied by a proposal 
to enhance data protection in EU police and judicial co-operation in criminal justice matters26. 
Other planned measures include the taking into account of criminal convictions handed down 
in another Member State and the proposal by Austria and others for a European enforcement 
order27. Green papers have been issued on the subjects of mutual recognition of sanctions28 
and bail (pre-trial supervision orders)29.  
The Commission has spelled out its future plans for implementing the programme of mutual 
recognition measures in a paper of May 200530. Issues identified include evidence-gathering, 
bail (pre-trial supervision), information on and taking account of convictions, recognition of 

                                                                                                                                            
or the German Constitutional Court’s judgment of 18 July 2005, declaring the legislation implementing the 
Warrant in their countries unconstitutional. These judgments can be accessed on the respective websites 
(www.trybunal.gov.pl/eng/ and www.bundesverfassungsgericht.de/). 
19 Framework Decision on execution in the European Union of orders freezing property or evidence, OJ L 196, 
2.8.2003, p. 45. 
20 Framework Decision on the application of the principle of mutual recognition to financial penalties, OJ L 76, 
22.3.2005, p. 16. 
21 See Draft Framework decision on the application of the principle of mutual recognition to confiscation orders, 
Brussels, 7 May 2004, 9098/04 (the JHA Council adopted a general approach on 8 June 2004) and Draft 
Framework decision on the application of the principle of mutual recognition to confiscation orders – Certificate, 
Brussels, 25 May 2004, 9465/1/04 (the JHA Council adopted a general approach on 8 June 2004.) 
22 Council Decision of 21 November 2005 on the exchange of information extracted from the criminal record, OJ 
L 322, 9.12.2005, p. 33. 
23 Proposal for a Framework Decision on the European Evidence Warrant for obtaining objects, documents and 
data for use in proceedings in criminal matters, COM(2003) 688 final, Brussels 14.11.2003. 
24 See discussion in P. Cullen (ed.), Dealing with European Evidence, special issue of ERA-Forum, Trier: 
Academy of European Law, 2005 (available at www.era.int).  
25 Proposal for a Council Framework Decision on the exchange of information under the principle of availability, 
COM (2005) 490 final, Brussels 12.10.2005. 
26 Proposal for a Council Framework Decision on the protection of personal data processed in the framework of 
police and judicial co-operation in criminal matters, COM (2005) 475 final, Brussels 4.10.2005 (substantive legal 
basis: Articles 30 and 31 Treaty on European Union). 
27 Proposal for a Framework Decision on taking account of convictions in the Member States of the EU in the 
course of new criminal proceedings, COM (2005) 91 final, Brussels 17.03.2005 and Initiative of Austria, Finland 
and Sweden, OJ C 150, 21.6.2005, p. 1. 
28 Green Paper on the approximation, mutual recognition and enforcement of criminal sanctions in the European 
Union, COM (2004) 334 final, Brussels 30.04.2004. 
29 Green Paper on mutual recognition of non-custodial pre-trial supervision measures, COM (2004) 562 final, 
Brussels 17.8.2004. 
30 Communication on the mutual recognition of judicial decisions in criminal matters and the strengthening of 
mutual trust between Member States, COM (2005) 195 final, Brussels 19 May 2005. 



6 

disqualifications and a range of flanking issues concerning ‘mutual trust’. The Hague 
Programme ‘Action Plan’ elaborates a new timetable31.    

II. APPROXIMATION OF LAWS 

1. Making the connection between mutual recognition and approximation 
The Hague Programme states that approximation of laws should ‘facilitate mutual recognition 
of judgments’.32 The EU’s Programme of mutual recognition measures of 2001 indicated that 
minimum standards relating inter alia to safeguarding the rights of suspects and victims would 
be needed to make mutual recognition effective33. The draft Framework Decision relating to 
procedural rights is to be seen in this context34.  
 
The Constitutional Treaty makes an explicit connection between mutual recognition and the 
establishment of minimum rules in the area of criminal procedure35. Recent comment also 
suggests that progress in the evidential field, particularly on mutual admissibility of evidence, 
will require greater equivalence of safeguards. It can be argued that current EU proposals are 
inadequate and that EU action lacks the requisite urgency36. 
 
There is also a connection between approximation of substantive offences and the operation 
of mutual recognition: the Commission has observed that closer common definitions of the 
offences contained in the European Arrest Warrant would help avoid misunderstandings in its 
operation37. 

2. Dual Function of Approximation 
From a policy and legal perspective we can therefore distinguish between two different 
strands of approximation of penal legislation in the EU38: 
 
First, there is the strand of policy related to approximation of substantive criminal laws 
including the penalties relating to certain very serious cross-border crimes. This form of 
approximation is justified because crimes like terrorism, trafficking in persons and sexual 
crimes represent a threat to all Member States, particularly in a largely border-free Union. EU 
action reflects the international moral consensus that they should be combated by comparably 
severe legislation and penalties. Common definitions assist co-operation, both under EU 
mutual recognition instruments and international judicial co-operation more generally: in 
particular, they can help satisfy the ‘double criminality’ requirement39. 
Second, there is the strand of policy which concerns approximation of laws of criminal 
procedure.  The rationale for this second strand is closely related to the goal of improving 
judicial co-operation and, as just mentioned, is strongly based on the need to facilitate mutual 
recognition. The many differences between national criminal procedures, rooted in distinct 
legal cultures and traditions, render approximation in this domain very difficult. 

                                                 
31 Council and Commission Action Plan implementing the Hague Programme on strengthening freedom, security 
and justice in the European Union, OJ C 198, 12.8.2005, p. 1. 
32 Hague Programme, point 3.3.2. 
33 The paper refers to these as ‘parameters’ of the principle (pp. 11-12). 
34 See reference in note 14, above. 
35 See Article III-271 (2). 
36 See article by S. Gless, ‘Eine akademische Kritik des EU Acquis zur grenzüberschreitenden Beweissammlung’, 
in P. Cullen (ed.), Dealing with European Evidence (see note 24 above), pp. 41 et seq. 
37 Developing a strategic concept on tackling organised crime, Communication from the Commission to the 
Council and European Parliament, Brussels 2.6.2005, COM (2005) 232 final, pp. 8-9. 
38 Cf. the more sophisticated discussion of the ‘autonomous’ and ‘auxiliary’ functions of approximation of penal 
legislation in A. Weyembergh, L’harmonisation des legislations: condition de l’espace penal européen et 
révélateur de ses tensions, Brussels: Institut d’Études européennes, 2004, ch. III. 
39 See W.C. Gilmore, Dirty Money: the evolution of international measures to counter money laundering and the 
financing of terrorism, 3rd ed., 2004, Strasbourg: Council of Europe Press, p. 55. Article 31 (1) (e) of the Treaty on 
European Union supports this linkage, envisaging harmonisation of substantive criminal law under the rubric of 
‘common action on judicial co-operation in criminal matters’. 



7 

3. Legal Basis issues 
Following the European Court’s landmark judgment in Case C-176/03 Commission v 
Council40, powers to approximate criminal law under the ‘First Pillar’ (here meaning the EC 
Treaty) and under the ‘Third Pillar’ (i.e. Title VI of the Treaty on European Union) must be 
distinguished. 
3.1. Legal bases for approximating criminal legislation under the EC Treaty 
Case 176/03 appears to offer the Community legislator new possibilities to approximate 
criminal law. The Court annulled a Framework Decision of the Council which required 
Member States to impose criminal sanctions for breaches of EC environmental law. It stated 
that the Community legislature may take measures in the criminal law field ‘when the 
application of effective, proportionate and dissuasive criminal penalties by the competent 
national authorities is an essential measure for combating serious environmental offences … 
in order to ensure that the rules which it lays down on environmental protection are fully 
effective.’41  
 
The precise extent and limits of the criminal competence of the EC cannot be judged on the 
basis of this case alone. The Commission believes the case applies to other Community 
policies, allowing the Community legislator to use EC Treaty provisions to enact criminal law 
measures, provided this is necessary to ensure full effectiveness of any Community policy42. 
The case concerned substantive law, particularly penalties. It does not seem to have any direct 
implications for criminal procedure43. 
3.2. Legal basis for approximating criminal legislation in Treaty on European Union  
Title VI of the Treaty on European Union confers authority to approximate certain 
substantive criminal law rules (‘minimum rules’), including penalties, in the specifically 
named fields of ‘organised crime, terrorism and illicit drug trafficking’44. The list given in 
Article 31 (1) (e) has been regarded as illustrative rather than exhaustive, leaving it unclear 
how far the Council could take approximation. The Constitutional Treaty would offer greater 
precision on this issue, while adhering to the phrase ‘minimum rules’45. It would also, as 
already mentioned, provide a clearer basis for the approximation of rules of criminal 
procedure46.  

4. Examples of Approximation 
4.1. Approximating Measures already adopted  
Since 1999, the EU has adopted approximating measures on counterfeiting in connection with 
the Euro, the standing of victims in criminal proceedings, combating fraud and counterfeiting 
of non-cash means of payment, money laundering, terrorism, trafficking in human beings, 
facilitation of unauthorised entry, transit and residence, the protection of the environment, the 
prevention of corruption in the private sector, the sexual exploitation of children and child 
pornography, drugs trafficking, attacks against information systems, confiscation of crime 
proceeds and enforcement of the law against ship-source pollution47. The EU had to follow a 
‘double-text’ approach to regulation in some of these areas, using Community law measures 
                                                 
40 Not yet reported in European Court Reports but see Internet version (www.curia.eu.int). 
41 See paragraph 48 of the judgment. 
42 See Commission Communication on the implications of the Court’s judgment, COM (2005) 583 final/2, 
Brussels, 24.11.2005. 
43 Ibid., pp. 3-4. 
44 See Article 31 (1) (e) of the Treaty on European Union. 
45 See the more precise enumeration in paragraph 1 of Article III-271, but note that paragraph 2 offers more 
flexibility. 
46 See Article III-270 (2).  
47The full references to all these measures can be found on the Commission or Council websites. Note 
that the Commission now maintains that some of them should have been adopted as Community law 
instruments, in light of the Court’s judgment in C-176/03. It has lodged an action for annulment of the 
ship-source pollution measure with the ECJ; other possible challenges are time-barred: see generally 
Commission Communication of 24 November 2005 (note 42 above). 
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to define the infringement of Community policies and Framework Decisions to fix criminal 
liability and penalties. After Case C-176/03, the Commission intends to rely exclusively on 
Community law measures in respect of EC policies48. 
 
One should not over-estimate the extent of approximation achieved by these measures. They 
are of a ‘minimum’ nature. Their importance rests first and foremost in ensuring the common 
criminalisation of the conduct in question. They do not impose common sanctions but set 
‘minimum maximum sanctions’ according to an agreed scale49.  

4.2. Approximating measures in the pipeline 
Early in 2005 the Commission tabled an important proposal to strengthen the EU’s legislative 
framework to combat organised crime50. The Framework Decision envisages closer 
approximation of Member States’ laws relating to forms of participation in a criminal 
organisation and it would set new penalty levels for the offences concerned. 
 
After the terrorist atrocities in Spain (March 2004) and the UK (July 2005), recent 
Presidencies have devoted much greater attention to law enforcement co-operation. The EU’s 
legislative programme reflects this new emphasis51. There has been rapid progress to agree a 
data retention Directive (a draft was recently approved by the European Parliament52). The 
draft Framework Decision on the ‘principle of availability’ is also pending53. 

III. MUTUAL RECOGNITION and APPROXIMATION: STATE OF PLAY  

The following conclusions can be drawn from the above: 
1. Since 1999 the EU has greatly intensified its legislative activity in the field of criminal 
justice co-operation, using the legal bases introduced by the Amsterdam Treaty in an 
extensive way. A substantial amount of legislation has been adopted. The Commission 
recently stated that half of its Programme of mutual recognition measures has been 
completed.  
2. The mutual recognition programme was viewed by some Member States as an alternative 
to approximation. Mutual recognition measures like the European Arrest Warrant, the 
(proposed) European Evidence Warrant and follow-up instruments are, however, likely to 
work effectively in the medium term only if accompanied by some measure of approximation 
of standards relating to criminal evidence and procedure. Such approximation is needed to 
provide a bedrock of mutual trust and to avoid legal conflicts. Closer common definitions of 
substantive offences also make mutual recognition easier in practice. As the Commission puts 
it, the ‘approximation of legislation should complement the mutual recognition of judicial 
decisions in criminal matters.’54  
 

                                                 
48 Commission Communication of 24 November 2005 (note 42 above), p. 4. 
49 See Council Conclusions of 25 and 26 April 2002, discussed in the Green Paper on sanctions (note 
28 above), p. 17. 
50 Proposal for a Council Framework Decision on the fight against organised crime, COM (2005) 6 
final, Brussels 19.1.2005. It is inspired inter alia by the United Nations Convention against 
Transnational Organised Crime of 15 November 2000 which partly falls into the competence of the 
European Communities, meaning that the Community accedes to the Convention alongside the 
Member States (Council Decision of 29 April 2004, OJ L 261, 6.8.2004, p. 69).   
51 See Hague Programme, point 3.1. (under heading ‘Strengthening Security’). 
52 Proposal for a Directive of the European Parliament and the Council on the retention of data, COM 
(2005) 438 final, Brussels 21.9.2005; Legislative Resolution of the European Parliament of 14 
December 2005 on the proposal, P6_TA-PROV(2005) 0512.  
53 See above, note 25. 
54 Developing a strategic concept on tackling organised crime, Communication from the Commission (reference in 
note 37 above), p. 8. 
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3. There is currently no clear legal basis in the Treaties to approximate the law of criminal 
procedure, as discussion of the draft Framework Decision on procedural rights illustrates. The 
Constitutional Treaty would provide a much clearer legal basis. 
 
4. The Hague programme identifies additional ‘flanking’ legislative measures to buttress the 
underlying mutual trust needed for mutual recognition. A clearer legal basis is also needed 
here. 
 
5. Approximation measures have aimed at the common criminalisation of certain serious 
cross-border crimes and the introduction of common criminal penalties of a ‘minimum-
maximum’ nature. There has, however, been no full approximation or harmonisation and no 
attempt to enact a common European Criminal Code. 
 
6. Legislative attention is now shifting from approximation of substantive law to the urgent 
needs of law enforcement to share information. Important measures have been tabled on data 
retention and the ‘principle of availability’. A data protection proposal is pending. These new 
information-sharing measures contain elements both of mutual recognition and 
approximation. 
 
7. The recent judgment of the European Court of Justice in Case 176/03 seems to open the 
door to a Community competence in criminal law. The judgment could have very important 
implications for law and policy in this field. 
 
8. Both as regards mutual recognition and approximation of laws, the Constitutional Treaty 
would provide welcome clarification of legal basis. 
 
9. The effectiveness of the EU legislation adopted to date can be determined only in light of 
national implementing legislation and its application, the evaluation of which is only 
beginning55. The provisional report card on the European Arrest Warrant is positive but must 
be balanced against the successful judicial challenges to the implementation legislation in 
some countries.  
 
10. The main conclusion is that the EU has followed a dual path in EU criminal justice policy. 
Approximation of substantive criminal law is an essential aspect of the EU’s developing 
criminal justice policy, just as it is of wider international criminal policy. It facilitates co-
operation and mutual recognition. Where criminal procedure is concerned, the concepts of 
mutual recognition and approximation are more obviously interdependent. It is highly 
probable that Member States will need to approximate certain elements of criminal procedure 
and evidence before completing the second half of the mutual recognition programme. Recent 
constitutional case law from Germany and Poland has emphasized the need for strong 
protection of the individual under European Arrest Warrant procedures. These judgments are 
warning signals that mutual recognition instruments alone will not suffice to underpin the 
successful completion of a European judicial area. 
 

                                                 
55 See for example Report from the Commission based on Article 11 of the Council Framework Decision of 13 
June 2002 on combating terrorism, COM (2004) 409 final, Brussels 08.06.2004.  
 


