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Summary: 
During the 1980s the stagnation of the internal market, the national deregulatory tendencies, and the criticism 
of both the quantity and quality of the body of European legislation constituted a catalyst for the EC to 
reconsider its legislative tasks, taking the White Paper for the Internal Market of 1985 and the Single 
European Act of 1986 as its starting point. Further reflections on the existing body of European legislation and 
new legislation to be adopted as well as the burden it imposes on national authorities and companies have led 
to deregulatory and self-regulatory efforts also at the EC level. 

These efforts have comprised a greater use of alternative regulatory instruments, i.e. adopting non-binding 
instruments instead of "traditional" legislative acts. On the one hand, the flexible nature of the new methods of 
European governance such as self-regulation, co-regulation, open method of co-ordination, or soft law allows 
reacting more rapidly to continuing developments on the EU level. On the other hand, however, they lack 
features such as obligation, uniformity, justifiability, sanctions, and/or enforcement and as "soft law" 
mechanisms are frequently contrasted with hard law as "genuine" instruments of European integration.  

Over the years the European Parliament has faced an excessive use of soft law instruments from the European 
Commission. While these instruments have a certain normative nature they are not adopted through a standard 
legislative procedure. The paradox is that while such a "quasi-legislative process" also fulfils the objectives of 
harmonising national policies it lacks the democratic control characteristic for legislative procedures. In the 
end, it undermines the powers and procedures of the European Parliament as a European co-legislator. 

As a result, the value and juridical consequences of this kind of instruments becomes a great source of 
uncertainty. This issue is likely to open a new field of reflection in the context of the “better law-making” 
strategy.  

In the light of these considerations, this background note analyses the institutional and legal implications of 
the use of soft law instruments on the EU level. It begins with introducing the concept of soft law in EU law. 
The discussion then follows with defining various categories of Community soft law that have been developed 
by Community institutions. Further, it elaborates on the competence of Community institutions to adopt soft 
law acts. After examining the nature and the role of Community soft law, the discussion turns to the issue of 
simplification and improvement of EU regulation. The background note ends with summoning the role and 
relevance of soft law with regard to achieving better regulation and good governance in the EU. It also 
concludes on the urgent necessity to increase the implication of the Parliament in the elaboration process of 
soft law. 
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1. The role of soft law in EC law 

The term "soft law" refers to quasi-legal instruments that do not have any legally binding 
force. It initially appeared in the area of international law and later spread also to other 
branches of law. In the field of international law, soft law relates mostly to agreements 
concluded between states as well as certain types of resolutions of international organizations 
(e.g. resolutions of the UN General Assembly). 

On the EU level, the term soft law has been used to describe various kinds of quasi-legal acts 
of the European Communities, such as "codes of conduct", "guidelines", "notices", 
"recommendations", or "communications". Although these instruments in principle lack a 
legally binding force, they have a certain normative contents and generate practical effects. 
Such a nature of Community soft law has raised question marks to which extent these acts 
can be considered a part of EC law at all. 

Two arguments have been developed on this point. One stream adheres to a limited concept 
of law, equating sources of law to those that have legally binding force. According to this 
view, therefore, soft law without legal effects does not equate to law and soft law with legal 
effects is regarded as hard law. The other stream advocates broader view considering all 
rules, norms, and principles that can be invoked by courts as sources of law. Taking this 
wider viewpoint, and considering the role and effects that the quasi-legal acts can have in 
both Community and national legal order, generates the following definition of soft law: 
"rules of conduct that are laid down in instruments which have not been attributed legally 
binding force as such, but nevertheless may have certain (indirect) legal effects, and that are 
aimed at and may produce practical effects". 

 
Soft law has always played an important role in European integration. In this sense, 
Community soft law is not a new phenomenon. It has been used since the early years of the 
European Community. In particular, Article 249 (ex 189) EC has always explicitly provided 
for two soft law instruments − recommendations and opinions. 

It states the following:  

 
"In order to carry out their task and in accordance with the provisions of this Treaty, the 
European Parliament acting jointly with the Council, the Council and the Commission shall 
make regulations and issue directives, take decisions, make recommendations or deliver 
opinions. 

 

A regulation shall have general application. It shall be binding in its entirety and directly 
applicable in all Member States. 

 

A directive shall be binding, as to the result to be achieved, upon each Member State to 
which it is addressed, but shall leave to the national authorities the choice of form and 
methods. 

 

A decision shall be binding in its entirety upon those to whom it is addressed. 

 

Recommendations and opinions shall have no binding force." 

 3

http://en.wikipedia.org/wiki/International_law
http://en.wikipedia.org/wiki/Law
http://en.wikipedia.org/wiki/State
http://en.wikipedia.org/wiki/Resolution_%28law%29
http://en.wikipedia.org/wiki/International_organization
http://en.wikipedia.org/wiki/UN_General_Assembly
http://en.wikipedia.org/wiki/European_Communities


Over the years Community institutions have resorted to soft law instruments with an 
increasing frequency. There have been also proposals to use soft law as an alternative to 
EC legislation, i.e. in certain cases to adopt soft law instead of binding legislative acts. An 
increase in the use of soft law has been evident from action programmes, communications, 
and similar documents setting out policy objectives in various areas of Community law. 

An illustrative example might be the Communication titled "Tax Policy in the European 
Union − Priorities for the years ahead."1 Having regarded the difficulties to reach 
unanimous agreement on legislative proposals in the area of European tax policies, the 
European Commission has called on the Community to consider the use of alternative 
instruments such as soft law acts. According to the European Commission "the use of non-
legislative approaches or "soft law" legislation may be an additional means of making 
progress in the tax field." 

The European Commission has presented various reasons for using soft law rather than 
adopting binding legislation. According to the institution, the use of non-legislative (soft law) 
approaches could be particularly effective in cases where they have a firm legal foundation, 
are based on the Treaty, and the case law of the European Court of Justice (ECJ). In such 
cases, instruments such as communications, recommendations, guidelines, and interpretative 
notices can provide guidance to Member States on the application of the Treaty principles 
and promote the rapid removal of obstacles to the Internal Market. 

The use of such instruments can also address, at least to a certain extent, the problem of the 
asymmetry of a legal approach in EC law. 

This is because, first, these instruments can point to potential legal problems and indicate 
possible ways forward for dealing with them in order to avoid legal conflicts or even 
litigation. Second, these instruments can contribute to the development of new tax rules when 
the ECJ has struck down the old rules unlawful. The downside of using soft law approaches 
is, however, that they can be very resource-intensive. Additionally, they are also not directly 
enforceable in legal terms. 

A huge body of soft law has been so far developed by European institutions. Despite such a 
proliferation, the EC Treaty has not been adapted to the new reality. Apart from very limited 
provision in Article 249 concerning a non-binding character of recommendations and 
options, it remains silent on the nature, function, and status of other soft law instruments that 
frequently occur in Community practice. Due to a long-standing tradition of soft law in 
Community law, however, the ECJ has developed a case law on the nature and legal status of 
some soft law instruments. Still, an inclusive collection of all soft law instruments that have 
been used in the Community does not exist. 

In the following lines, the analysis will focus on examining soft law that has been developed 
primarily by the European Commission. Although the Council of the European Union and the 
European Parliament can create soft instruments as well, the Commission soft law has been 
an important source of Community rules. Given the uncertain status of soft law, however, 
one might ask in what cases and under which conditions are soft law instruments capable of 
functioning as a satisfactory alternatives to Community legislation and as such be a panacea 
for a "legislative crisis" in the EU. 

                                                 
1 COM(2001) 260 final. 
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2. Categories of Community soft law  
Given the limited number of Community instruments provided by the EC Treaty and the 
proliferation of soft law in the daily practice of Community institutions, it is clear that a 
number of acts can be classified as "Community soft law." Such heterogeneity, in particular a 
variety of instruments that can possibly fall under the scope of Community soft law makes it 
rather complicated to make general comments on its nature, function, and effects. What 
makes the analysis even more complicated is that the adopted acts remain often silent on why 
a particular instrument has been chosen. It appears unclear, for example, why the Council 
renders a decision in a form of a resolution rather than a recommendation. Similarly, it may 
be equally unclear why the Commission delivers a communication and not a notice.  

There are no rules stating which soft law instrument should be used in each particular case. 
Different terms are sometimes used interchangeably both by EU institutions and in literature. 
This occurs frequently as regards Commission communications and notices. Acts that have 
been published as communications, for example, are referred to as notices and vice versa.  

Another problematic factor is that certain soft law instruments may in fact cover other soft 
law instruments. This applies primarily to Commission communication and Council 
regulation that sometimes hide codes of conduct.  

Nonetheless, based on their objectives and functions, three main categories of soft law 
instruments are recognized in theory. These are, namely, preparatory and informative 
instruments; interpretative and decisional instruments; and steering instruments.  

 

 2.1. Preparatory and informative instruments 
The first category − preparatory and informative instruments − comprises Green Papers, 
White Papers, action programmes, and informative communications. These instruments 
are adopted with a view to further prepare Community law and policy and/or provide 
information on Community action.  

 

Green Papers are soft law instruments published by the European Commission. The first 
Green Papers were issued in the early 1980s. Since 1993 the use of Green Papers has been 
steadily growing. The highest peak was documented in 1996 when the Commission adopted 
14 Green Papers. On average, five to seven Green Papers are currently adopted by the 
European Commission every year. A major source of inspiration for adopting Green Papers 
originates in the Anglo-American legal system. In Great Britain, the Republic of Ireland, and 
other similar jurisdictions (e.g. Australia) a green paper is a tentative government report of a 
proposal without any commitment to action. These documents were originally bound in 
green, hence the title "green paper". 

According to the European Commission, Green Papers are reflection documents intended to 
stimulate debate and launch a process of consultation on a particular topic at European level. 
A green paper usually presents a range of ideas and is meant to invite relevant parties 
(interested individuals or organizations) to contribute with views and information to the 
debate on the basis of the proposals they put forward. The underlying idea is, therefore, to 
consult interested groups before presenting a proposal for a Community action and deciding 
whether to adopt legislation and, if so, in which form. Green Papers are not legally binding. 
Their purpose is to merely estimate if developing future legislation is desirous and/or 
necessary. As such Green Papers fulfil a "pre-law" function in a Community legal order.  
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Green Papers refer to a wide variety of areas, such as single market, competition law, 
telecommunication, transport, or agriculture. Sometimes they might be of a general scope, 
e.g. the Green Paper on European Social Policy. But in a number of other cases they may 
also be of a rather limited scope dealing with a precise topic, e.g. the Green Paper on Access 
to Justice of Consumers and the Settlement of Consumer Disputes in the Single Market.2 As a 
rule, Green Papers do not indicate by virtue of what competence or on what legal basis they 
have been adopted.  

 

White Papers similarly as Green Papers are soft law instruments published by the European 
Commission. They are adopted with less frequency than Green Papers. First and perhaps the 
most well known is the White Paper on the Completion of the Internal Market, which was 
adopted in 1985. Afterwards none was adopted until 1993 and since then there have been 
about two every year. Community White Papers contain general proposals for Community 
action in a specific area and present a detailed and debated policy both for a discussion and 
political decision.  

On the basis of this definition, the objective of White Papers is twofold. First, they constitute 
a platform for discussing and consulting on policy proposals. Second, they lay down a 
strategy for a future Community action. In some cases, they follow a Green Paper published 
to launch a consultation process at European level. White Papers are of a broader scope than 
Green Papers since they contain concrete proposals for Community action. In comparison to 
Green Papers, White Papers do not cover so many diverse areas. Most of them relate to the 
establishment of the Internal market, few also to energy sector and transport. Like Green 
Papers, White Papers do not indicate a specific competence or legal basis by virtue of which 
they have been adopted.  

 

Action programmes (sometimes called "general programmes" or "action plans") are soft law 
instruments adopted in the first stage by the European Commission and in later stages also by 
the Council of the European Union. The first programmes such as, for example, the General 
Programme for the abolition of restrictions on freedom of establishment or the General 
Programme for the abolition of restrictions on freedom to provide services date back to 1961. 
Although it is difficult to give a precise figure, there have been around four action 
programmes adopted yearly since the beginning of 1960s.  

Action programmes go even further than both Green Papers and White Papers. They do not 
aim at consultation and debate but rather list concrete legislative and/or other action that need 
to be taken in a certain time scale. Since action programmes are clearly adopted with a view 
to provide the basis for the development of future Community law and policy they can be 
considered as preparatory instruments, fulfilling the pre-law function. Yet, to some extent 
they also lay down binding internal rules.  

Action programmes are adopted in a wide variety of areas. General action programmes of a 
broad scope have been adopted, for instance, in the field of social and environmental policies. 
More specific action programmes have been adopted for forestry sector or expansion of 
markets for milk and milk products. Many action programmes indicate on which legal 
basis they have been adopted. This refers to the fact that in a number of cases action 
programmes are incorporated in a binding instrument according to Article 249 EC (usually 
decisions). 

  

                                                 
2 COM (93) 576 final.
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Informative communications are soft law instruments addressed by the Commission mainly 
to the Council and the Parliament. The objective of these communications is to stimulate 
inter-institutional dialogue and provide information on the state of affairs and/or Community 
action. While some of these communications are purely informative (e.g., "the 
Communication on the Progress Report on the Euro Mediterranean Partnership"3), others 
also serve a certain pre-law function (e.g., "the Communication on a Community strategy to 
combat acidification"4). They do not indicate a legal basis on which they are founded and the 
Commission does not follow any specific procedure to adopt them.  

 

 2.2. Interpretative and decisional instruments 
The second category − interpretative and decisional instruments − comprises administrative 
rules in EC law, interpretative communications and notices, decisional notices and 
communications, and decisional guidelines, notes, and frameworks.  

In December 1962, the Commission published two Communications concerning the 
application of (ex) Article 85 (1) on exclusive dealing contracts with commercial agents and 
patent licensing agreements. These so-called "Christmas Communications" are regarded as 
the first manifestation of administrative rules in EC law. The term "administrative rules" does 
not appear in the Treaties. Nor is it used in the secondary legislation or case law of the ECJ. 
The purpose of administrative rules is to provide guidance how the body of primary and 
secondary Community law should be interpreted and applied.  

 

Regarding Commission's role as a "daily administrator of the EU", it does not come as a 
surprise that administrative rules are frequently used by the Commission. The most 
important instrument in which administrative rules are laid down is a Commission's 
communication. In addition, administrative rules are also established in notices, guidelines, 
frameworks, and codes. Occasionally, they can also occur in recommendations, guides, or 
circulars.  

 

The use of interpretative communications has become an established practice since the 
early 1980s beginning with the adoption of the Cassis de Dijon Communication. The 
Commission has introduced the notion of "interpretative communication" in its White Paper 
on the Internal Market ("... the Commission will have to take more systematic action, by 
publishing general communications setting out the legal situation particularly in regard to 
Articles 30 to 36 for the whole of an economic sector in relation to a particular type of 
barrier.")  

Since then the Commission has explicitly referred to interpretative communication in their 
titles (e.g., the Commission Interpretative Communication concerning the free movement of 
services across frontiers5) and pleadings before the ECJ ("It goes on to contend that if the 
content of the Communication is analysed, it is clear that it is an interpretative 
communication which merely points to the consequences of the direct application of the 
Treaty principles to institutions for retirement provision and adds no new obligations to 
those which arise directly out of the provisions of the Treaty.") 

Initially, most interpretative communications appeared in the area of free movement of 
goods. But increasingly they can be also found in areas of free movement of persons, 
                                                 
3 COM (97) 68 final. 
4 COM (97) 88 final. 
5 OJ C 334, 9.12.1993, p. 3. 
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services, and capital. Since interpretative instruments are adopted to elucidate the existing 
body of primary and secondary legislation they are not designed to create new legal rules. In 
other words, they do not generate any legal affects other than those ensuing from the 
underlying legal provisions. Interpretative communications supplement primary and 
secondary legislation and ensure that it is properly interpreted and uniformly applied. In this 
sense, they serve the "post-law" function. They remain silent on the matter of legal basis 
on which they are adopted and where the Commission derives the power to adopt them. 
The Commission draws interpretative communications on its own initiative and whenever it 
deems it is necessary. It remains unclear to which extent it consults other institutions, namely 
the European Parliament, before adopting them. During the adoption of the Golden Share 
Communication, for example, the European Parliament felt unjustly bypassed by the 
Commission. 

 

The rules laid down in decisional notices extend the scope of interpretative communications. 
As such are not confined merely to the interpretation but contain also the rules regarding the 
way in which implementing powers will be exercised. In particular, these rules indicate how 
the Commission will apply Community law in particular cases and how it will use its 
discretionary competence in this regard. The major difference in compare to interpretative 
communications is therefore the existence of implementing and discretionary powers.  

In addition, decisional notices provide guidance for institutions that apply Community law in 
the national context (e.g. national courts or competition authorities). Some notices, especially 
those of procedural contents, might be addressed directly to these authorities (e.g. the Notice 
on cooperation between national courts and the Commission6 or the Notice on cooperation 
with the national competition authorities7). Decisional notices are not legally binding and 
do not have any legal effects. In fact, they are not intended to be legally binding since the 
underlying provisions of the Treaties on which they are based are of a binding nature. 
Decisional notices do not indicate the legal basis on which they were adopted neither do they 
contain mentions about Commission's competence to adopt them.  

 

The term "guidelines" as such occurs regularly in a variety of instruments. Guidelines may 
be laid down in decisional notices (e.g., the Commission Notice − Guidelines on the 
applicability of Article 81 of the EC Treaty to horizontal cooperation agreement8). 
Guidelines became decisional instruments setting out principles of Commission policies in 
those areas where it is competent to decide on individual cases.  

 

Apart from guidelines the Commission also issues codes to establish decisional rules. These 
decisional codes are adopted mainly in the area of state aid. In the same area the 
Commission adopts also frameworks (e.g., the Framework for national aids for the 
advertising of agricultural products and certain products not listed in Annex II to the EEC 
Treaty9).  

A number of comments that were made with regard to decisional notices and 
communications above apply also to guidelines, codes, and frameworks. The main difference 
between decisional communications and notices, on the one hand, and guidelines, codes, and 
frameworks, on the other hand, is that the latter are adopted primarily in the area of state aid. 
                                                 
6 OJ C 312, 23.11.1995, p. 8. 
7 OJ C 313, 15.10.97, p. 3. 
8 OJ C 3, 6.1.2001, p. 2. 
9 OJ 1987 C 302, p. 6. 
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These guidelines, codes, and frameworks date back to 1960s when the first rules concerning 
regional aid were adopted (e.g., First Report on Competition Policy or Council Regulation on 
General Regional Aid System). Nowadays they cover a wide range of sector specific aid (e.g., 
maritime and transport aid) and horizontal state aid (e.g., environmental, regional, and 
development aid).  

 

 2.3. Steering instruments 
"Steering instrument" is not an established term. It does not occur in the terminology of the 
Treaties, secondary legislation, or a "jargon" of European institutions. Nor is it commonly 
used in literature (at least not as an overarching term for a separate category of Community 
soft law). Still, it probably best describes the group of soft law instruments that lay down 
codes of conduct and guide Community action. Steering instruments supplement the existing 
legislation by laying down new rules that are mostly independent of an existing legal 
framework. The most common steering instruments are Commission's recommendations and 
opinions, which as instruments of EC law are explicitly referred to in Article 249. While 
Article 249 indicates the legal effect of these instruments it does not elaborate on their nature 
or scope. These characteristics, therefore, have to be deducted from the contents of 
recommendations and opinions as well as the case law of the ECJ.  

Opinions on the importance of recommendations in the EU legal order differ. Some authors 
favour recommendations over binding legislation and claim that their relevance will increase 
with a further development of EU law. 

In this sense, they point to the fact that since many areas are covered by the EC Treaty 
without provisions governing means of Community action the desired outcomes can only be 
achieved through the cooperation of Member States. The most suitable instruments to tackle 
these issues are those of international law, i.e. treaties and recommendations. Others ascribe 
recommendations and opinions merely harmonizing role of bringing national legislations 
closer together. They oppose using these instruments as an alternative to the Community 
legislation.  

 

Commission recommendations are soft law instruments that invite the addressees to 
adopt or follow a certain way of conduct. In this sense, they lay down rules of a normative 
nature. These rules are often general not relating to any particular case or specific addressees. 
Recommendations are usually directed to Member States - but not only. Recommendations 
call upon Member States to implement particular rules in a way they deem the most suitable. 
The Member States are further obliged to ensure that all concerned parties apply the rules 
contained therein.  

The purpose of the rules of conduct contained in the recommendation is twofold. First, they 
intend to establish better coordination of national policies. Second, they harmonize 
existing policies of Member States. The adoption of a recommendation is usually a first step 
in a harmonisation process, alongside adopting binding instruments. They are adopted with a 
view to facilitate and accelerate harmonization of national rules in a binding way by 
gradually adjusting those rules and by gaining practical experience with common rules. In 
this sense, recommendations fulfil the "pre-law" function. Another view is that 
recommendations are adopted as a substitute for legislation. The main reason for this is that 
recommendations unlike binding instruments are flexible in nature allowing more rapid 
adaptation to technological developments. In certain cases, recommendations can also be 
adopted subsequently to legislation with a view to apply it. In this sense, they fulfil a "post-
law" function.  
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The use of recommendations dates back to the 1960s. At that time, they concerned mainly 
customs, social affairs, free movement of workers, and transports. Since then the emphasis 
shifted from establishing the Internal market (free movement of goods, persons, services, and 
capital), energy, environment, consumer, and health protection to establishing the Economic 
and Monetary Union and related policies. Recommendations indicate Commission's 
competence to adopt them, as well as legal basis (Article 211 EC). In adopting 
recommendations, the Commission does not follow any particular decision-making 
procedure. This can be explained by the fact that Article 211 EC does not prescribe any 
mandatory procedure. Yet, this does not exclude European institutions (European Parliament, 
Council) and/or external actors like expert committees and groups from instigating the 
drafting process.  

 

There are a number of provisions in the Treaties prescribing Commission to adopt opinions. 
The first situation in which Commission adopts opinion is when Member States that consider 
adopting of national legislature solicit Commission's view on the conformity with EC law. In 
the second situation, the Commission delivers opinion on its own initiative. This mostly 
happens when Member State does not comply with Community law, for example, through 
the failure to transpose EC directives.  

By delivering its opinion the Commission initiates the procedure according to Article 226 
EC. The third situation arises when the Commission adopts opinions in the context of the 
decision-making process, in particular the co-decision procedure according to Article 251 (2) 
(c) EC.  

Opinions like recommendations do not indicate a legal nature, which the Commission may 
not deem necessary given the stipulation of no binding force in Article 249. This does not 
mean, however, that the failure to comply with their provisions does not have any 
consequences. According to Article 226 EC the Commission can bring the matter before the 
ECJ if the Member State does not comply with Commission's opinion that determines 
Member States' failure to fulfil obligations set in the Treaties.  

Further, Article 251 (2) c EC provides explicitly for adopting Commission opinion on 
amendments proposed by the Parliament. The same holds for Article 226 EC that prescribes 
adopting of a reasoned opinion before the Commission starts the reinforcement procedure 
before the ECJ. According to Article 221 EC the Commission shall deliver opinions on 
matters dealt with in this Treaty. Opinions delivered by the Commission in the framework of 
Article 251 (2) c can concern those areas in respect of which the co-decision procedure has 
been declared applicable. On the basis of these characteristics, the Commission can adopt 
opinions in performance of its tasks of monitoring the application of EC law and in the 
decision-making process. 

 

3. Competence to adopt soft law 
According to the principle of conferred powers, Community acts that aim at having legally 
binding force can have such force only if primary or secondary Community law provides a 
specific legal basis for the adoption of legally binding acts. An argument a contrario then 
allows to claim that when an act does not intend to have legally binding force − soft law acts 
− a legal basis in primary or secondary law is not required. In other words, it can be argued 
that the principle of conferred powers does not apply to soft law acts. 

However, this argument seems to be incompatible with the wording of Article 211 and 249 
EC that allow the Commission to adopt recommendations and opinions. There are also 
several other articles of the Treaty (e.g., Article 53, 77, 115) that explicitly provide for 
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adopting these acts. Therefore it seems important to establish the competence of the 
Commission in this regard.  

The argument that the principle of conferred powers does not apply to soft law diminishes its 
importance in Community law. If Community institutions issued soft law without being 
competent to do so, it would undermine the legitimacy of Community action. 

In addition, soft law, although it is not legally binding, has an indirect legal effect at both 
national and Community levels. This implies that insofar as soft law influences behaviour of 
actors to whom it is addressed it requires a legal foundation.  

 

To conclude, even if the principle of conferred powers does not apply to soft law in its 
capacity as a principle of legality, requiring a legal basis to ensure the legality of legally 
binding measures of the Community, this does not necessarily mean that no foundation of 
competence whatsoever is required for the adoption of soft law. One of the other purposes of 
the principle of conferred powers − protecting the division of powers between the 
Community and Member States and among Community institutions − also calls for a 
competence to adopt soft law either in the Treaty or secondary legislation.  

 

The competence of the Commission to adopt soft law is established by Article 211 EC 
("... formulate recommendations or deliver opinions on matters dealt with in this Treaty, if it 
expressly so provides or if the Commission considers it necessary") In fact most Commission 
recommendations begin with a reference to this Article: "having regard to the Treaty 
establishing the European Community, and in particular Article 211 thereof," Views on the 
scope of this Article differ. One view is that it concerns an allocation of tasks to the 
Commission and not a provision conferring powers upon the Commission. The other view is 
that the Article entails a general competence of the Commission to adopt recommendations 
and opinions.  

 

The competence of the Commission to adopt recommendations has been recognized by 
the ECJ. However, the ECJ did not indicate the foundation of this competence. In Grimaldi 
case10, for example, the ECJ denied that the principle of conferred powers applies to 
Commission recommendations by holding that: "recommendations are generally adopted by 
the institutions of the Community when they do not have the power under the Treaty to adopt 
binding measures or when they consider that it is not appropriate to adopt more mandatory 
rules."  

The ECJ has developed this argument in the case of French Republic v Commission of the 
European Communities.11 The action was brought to the ECJ under the first paragraph of 
Article 173 of the EEC Treaty for a declaration that an act adopted by the Commission and 
entitled "Code of conduct on the implementing provisions for Article 23(1) of Council 
Regulation (EEC) No 4253/88 relating to irregularities, and the organization of an 
information system for irregularities" was null and void. In this case France countered the 
Commission arguing that it is competent under Article 211 EC to adopt measures for the 
uniform implementation of obligations derived from secondary legislation at hand.  

Although these measures were laid down in a code of conduct and not in a recommendation 
the ECJ ruled as follows: "it should be noted that Article 155 of the Treaty gives the 

                                                 
10 Case C-322/88 Salvatore Grimaldi v Fonds des maladies professionnelles [1989] ECR4407. 
11 Case C-303/90 French Republic v Commission of the European Communities [1991] ECR I-5315. 
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Commission the right to formulate recommendations or deliver opinions which, according to 
Article 189 of the Treaty, are not binding. It follows that the Commission cannot draw from 
Article 155 the power to adopt an act imposing on Member States obligations going beyond 
what is provided for in Article 23(1) of Regulation No 4253/88." The competence of the 
Commission to adopt soft law acts has been further recognized in Nefarma case where the 
ECJ has ruled that Article 211 (ex 155) and Article 189 (ex) empower the Commission to 
adopt acts that do not have a binding force.  

 

From these considerations it can be thus inferred that the Court found important to establish a 
competence of the Commission to adopt recommendations and opinions on the basis of 
Article 211 EC. In addition, it has been also recognized that the principle of conferred powers 
is applicable to adopting soft law. 

 

4. Better regulation in the EU  

The development of the European Union over the last half century has produced a large body 
of Community legislation. Community Acquis replacing 27 sets of rules with one has offered 
businesses a more certain legal environment and a level playing field in which to operate. 
This stock of legislation has been essential, for example, in establishing the Single market, 
developing EU environmental policy and in setting EU wide levels for the protection of 
workers and consumers. At the same time, however, Community legislation as well as the 
process of adopting it has been criticised for undermining the effectiveness and legitimacy of 
the European Union because it entails high costs, hampers business, channels resources away 
from more efficient uses, and, in some cases, acts as a constraint to innovation, productivity, 
and growth.  

As a matter of fact, there have long been calls from both EU Member States and policy 
stakeholders for the simplification and the improvement of EU legislation. In 1995, a 
Protocol appended the Treaty of Amsterdam concerning principles of good regulation. The 
Lisbon Council of March 2000 advanced the debate, with its commitment to improving 
cohesion and coordination between Community institutions, Member States, and the Civil 
society. In this context, it has upheld the idea of improving EU regulatory environment 
through alternatives to traditional legal instruments.  

In its Communication "Implementing the Community Lisbon programme: A strategy for 
the simplification of the regulatory environment"12, for example, the European 
Commission has put forward that the contemporary challenge is to get the balance right so 
as to ensure that the regulatory environment is necessary, simple, and effective. 
Simplification at Community and national level means making things easier for citizens and 
operators. In turn, this should lead to a more effective legislative framework which is better 
suited to delivering the policy objectives of the Community. 

According to the Action plan "Simplifying and improving the regulatory environment"13 the 
aim of simplifying and improving the regulatory environment is to ensure, in the interests of 
members of the public, that Community legislation is more attuned to the problems posed, to 
the challenge of enlargement, and to technical and local conditions. By being written in a less 
complicated style, it should be easier to implement for the Member States and operators 
concerned and easier for everyone to read and understand.  

                                                 
12 COM (2005) 535 final. 
13 COM (2002) 278 final. 
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Combined with efforts to improve legislative procedures and institutional practices, action of 
this kind should save time and reduce costs for companies and public authorities. The 
ultimate goal is to ensure a high level of legal certainty across the EU, even after 
enlargement, enable economic and social operators to be more dynamic and thus help to 
strengthen the Community's credibility in the eyes of its citizens. The aim of better 
regulation, however, is not to deregulate the Community or limit its scope for action.  

Since the European Union will continue to be judged by the impact of its regulations it must 
pay constant attention to improving the quality, effectiveness and simplicity of regulatory 
acts. Effective decision-making also requires the combination of different policy instruments 
(various forms of legislation, programmes, guidelines, use of structural funding, etc.) to meet 
Treaty objectives.  

In making full use of the Treaty, the Commission could also make proposals to take the 
Union’s objectives forward through enhanced co-operation. At the same time, the Union 
must be able to react more rapidly to changing market conditions and new problems by 
reducing the long delays associated with the adoption and implementation of Community 
rules. In many cases these may run to three years or more. To achieve better regulation, 
which is adopted more rapidly and easier to apply and enforce the European Commission has 
argued that European integration can besides traditional legislative acts be also achieved 
through a differentiated range of non-binding instruments: "legislation is often only part 
of a broader solution combining formal rules with other non-binding tools such as 
recommendations, guidelines, or even self-regulation within a commonly agreed framework." 
Increasingly, an emphasis has therefore been placed on the use of alternative regulatory 
instruments, including self-regulation, co-regulation, open co-ordination, benchmarking, 
peer pressure, networking, standardization, and soft law. This development has been 
confirmed in the Commission’s White Paper on European Governance14 and subsequently 
in the Inter-institutional Agreement on Better Lawmaking15.  

All these considerations are reflected in the White Paper on Good Governance and in the 
Better Regulation action plan where the European Commission proposes how to make a 
greater use of alternatives to traditional legislation without undermining the provisions of the 
Treaty or the prerogatives of the Legislator. The basic message that these initiatives deliver is 
a simple one and is as topical now as it was then: "we need to govern ourselves better, 
together – European institutions and Member States. We can do this without changing the 
Treaty, without necessarily waiting for the successful outcome of a new intergovernmental 
conference. Better governance together means active cooperation between the European 
Parliament, the Council, the Commission and the national governments so that the people of 
Europe can see more clearly how they fit into major projects and into the EU's day-to-day 
business."  

The underlying idea of both the White Paper on Good Governance and Better Regulation 
action plan is that certain policy objectives can be achieved with the use of alternative 
regulations, which can be used to simplifying lawmaking activities and legislation itself. In 
fact, a number of alternatives to traditional regulatory instruments have been in use in the EU 
for some time. The discussion will now elaborate on the most important.  

                                                 
14 COM (2001) 428 final.  
15 OJ C 321, 31.12.2003, p. 1.  
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4.1. Co-regulation  

Within the framework of a legislative act, co-regulation makes it possible to implement the 
objectives defined by the Legislator through measures carried out by active and recognised 
parties in the field concerned. Co-regulation combines binding legislative and regulatory 
action with actions taken by concerned actors while drawing on their practical 
expertise. The result is a wider ownership of the policies in question by involving those most 
affected by implementing rules in their preparation and enforcement. This often achieves 
better compliance, even where the detailed rules are non-binding. 

The European Commission remains convinced that co-regulation is an option for focusing 
legislative work on essential elements and for simplifying and improving implementation – 
circumscribed by criteria laid down in the inter-institutional agreement on better law-making. 
A co-regulation can follow either the so-called "top-down" or "bottom-up" approach. In a 
top-down approach, the legislator sets the legal framework, the stakeholders fill in the details 
and public authorities either monitor the outcome or sometimes validate those more detailed 
rules by turning them into binding regulation. The best example of top down co-regulation at 
EU level is the so-called "New Approach" in the area of the free movement of goods, where 
essential requirements are defined by law, while the stakeholders are invited to elaborate the 
technical harmonized standards which provide a "presumption of conformity". In this case, 
the self-regulatory process is used in a well-defined manner in support of public law.  

In a bottom-up approach, it is unlikely that stakeholders will make the necessary effort to set 
up or activate a representative body to formulate codes or standards, unless they have been 
invited to do so by public authorities and have some reasonably firm assurance that the 
results of their work will be endorsed, provided it meets the conditions set in advance by 
public authorities. An example of bottom up co-regulation - although its outcome revealed to 
be doubtful - has been the Commission Recommendation on the reduction of CO2 emissions 
from passenger cars following voluntary commitments from associations of vehicle 
manufacturers.  

In the June 2002 Better Regulation action plan, the European Commission has set the 
conditions under which it will consider the use of co-regulation as an effective way of 
achieving EU objectives. 

 

These conditions are following: 

• the co-regulation is used on the basis of a legislative act. Thus, all proposals on the 
subject concerned will be referred to the legislator;  

• the co-regulation mechanism be in the interests of the general public;  

• the legislator establishes the essential aspects of the legislation: the objectives to 
achieve;  

• the legislator determines to what extent defining and implementing the measures can 
be left to the parties concerned because of the experience they are acknowledged to 
have gained in the field;  

• in cases where using the co-regulation mechanism has not produced the expected 
results, the Commission reserves the right to make a traditional legislative proposal to 
the legislator;  

• the principle of the transparency of legislation applies to the co-regulation 
mechanism;  
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• the parties concerned must be considered to be representative, organised and 
responsible by the Commission, Council and Parliament.  

It has to be underlined that, when the Commission proposes a legislative act in which 
provision is made for co-regulation, the proposal itself must still be adopted by the 
European Parliament and the Council. 

 

4.2. Self-regulation 
According to the White Paper on European Governance, the self-regulation concerns a large 
number of practices, common rules, codes of conduct and voluntary agreements which 
economic operators, social players, NGOs, and organised groups establish in order to 
regulate and organise their activities. Unlike co-regulation, self-regulation does not involve a 
legislative act. 

These voluntary agreements constitute one form of self-regulation. Voluntary agreements can 
also be concluded on the basis of a legislative act, i.e. in a more binding and formal manner 
in the context of co-regulation, thereby enabling parties concerned to implement a specific 
piece of legislation. The Commission committed itself to continue to inform the Legislator on  
the choice of instruments which it favours by including information to this effect in the 
annual Work Programme and/or through existing procedures for dialogue with the Legislator. 

The Commission can consider it preferable not to make a legislative proposal where 
agreements of this kind already exist and can be used to achieve the objectives set out in the 
Treaty. It can also suggest, via a recommendation for example, that this type of agreements 
be concluded by the parties concerned to avoid having to use legislation, without ruling out 
the possibility of legislating if such agreements prove insufficient or inefficient.  

In some EU Member States, self-regulation is long-standing in areas such as editorial 
(privacy, decency) and advertising standards for print, radio, and broadcast media and for the 
advertising industry. With the expanding proliferation and use the Internet, self-regulation 
now considered an efficient instrument, both nationally and internationally, to address the 
problem of harmful and illegal content and to ensure the protection of minors. Due to cross-
border developments in the Internet and information society, self-regulation is seen to have 
increasing importance, and there are calls for coordinated efforts at EU level.  

In the White Paper on gouvernance, the Commission notes that self-regulation, subject to 
clearly defined conditions, may also be a way of achieving the Treaty's objectives and 
avoiding excessive regulation. The Commission has proposed criteria and modalities for the 
use of self-regulation and similar alternative instruments. As a general rule, this type of 
voluntary initiative does not imply that the Parliament, Council, and the Commission 
have adopted any particular stance, in particular where such initiatives are undertaken 
in areas which are not covered by the Treaties or in which the Union has not hitherto 
legislated.  
As one of its responsibilities, the Commission must scrutinise self-regulation practices in 
order to verify that they comply with the provisions of the EC Treaty. The Commission 
committed itself to notify the European Parliament and the Council of the self-regulation 
practices which it regards, on the one hand, as contributing to the attainment of the EC Treaty 
objectives and as being compatible with its provisions and, on the other, as being satisfactory 
in terms of the representativeness of the parties concerned, sectoral and geographical cover 
and the added value of the commitments given. The Commission also said it will, 
nonetheless, consider the possibility of putting forward a proposal for a legislative act, in 
particular at the request of the competent legislative authority or in the event of a failure to 
observe the above practices. 
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4.3. Open method of coordination (OMC)  

The Open Method of Coordination (OMC) was first introduced at the Lisbon Summit where 
EU leaders suggested that it be used as alternative regulation for areas such as social 
exclusion, enterprise policy and e-Europe, i.e. in areas where most or all policy-making 
power remains with the Member States. This method is used on a case by case basis. It is a 
way of encouraging co-operation, the exchange of best practice and agreeing common targets 
and guidelines for Member States (sometimes backed up by national action plans as in the 
case of employment and social exclusion).  

It relies on regular monitoring of progress to meet those targets, allowing Member States to 
compare their efforts and learn from the experience of others. In some areas, such as 
employment and social policy or immigration policy, it sits alongside the programme-based 
and legislative approach; in others, it adds value at a European level where there is little 
scope for legislative solutions. This is the case, for example, with work at a European level 
defining future objectives for national education systems. 

The Commission is supposed to play an active co-ordinating role in this process. But the use 
of the OMC must not upset the institutional balance nor dilute the achievement of common 
objectives in the Treaty. In particular, it should not exclude the European Parliament from the 
European policy process. The open method of co-ordination should be a complement, rather 
than a replacement, for Community action. 
 

The design of OMC varies by policy area, but all OMC processes generally involve: 

• fixing policy guidelines for the EU, combined with specific timetables for achieving 
the goal which they set in the short, medium and long terms;  

• establishing, where appropriate, quantitative and qualitative indicators and 
benchmarks against the best in the world and tailoring to the needs of different 
Member States and sectors as a means of comparing best practice;  

• translating European guidelines into national and regional policies by setting specific 
targets and adopting measures, taking into account national and regional differences;  

• periodic monitoring, evaluation and peer review organised as mutual learning 
processes.  

 

The Commission and Council may in turn use harder or softer enforcement mechanisms, 
require longer or shorter reporting intervals, and choose to set guidelines at the EU level or 
delegate responsibility to individual Member States. Whether the EC and the Council use 
harder enforcement mechanisms (e.g., fines under the Stability and Growth Pact) or softer 
mechanisms (e.g. non-binding and critical recommendations to Member States for violating 
the Broad Economic Policy and/or Employment Guidelines) depends on whether these 
institutions have Treaty competence for binding policy directives in a given policy area. 
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5. Conclusions 

This background note showed that the wording "soft law" has been used in EC law to cover a 
very large range of non-binding instruments. A very few of them are mentioned in the 
Treaties: opinions and recommendations. 

Beside these traditional instruments, the practice of the Institutions has for long developed sui 
generis acts, which are all included in a broad definition of "soft law" instruments.  

However, it should be questioned, whether instruments of a preparatory nature such as Green 
and White papers may be considered as "law", and not just as pure political acts issued by the 
Commission, giving its first orientations in a very long decision-making process. 

The development of new "better regulation" instruments, which are a substitute to the 
adoption of legally binding acts, is more problematic. 

Indeed, although non-binding, such soft law instruments have been proved to generate real 
implications for economic operators and citizens concerned, which go even far beyond the 
implications of the "traditional" recommendations of the Commission and cover a wide range 
of EU policy areas. 

No legal obstacle can be found in the Treaties to an inclusion of the Parliament in the 
elaboration process of this new kind of rules. Moreover, the association of the Legislator 
could improve the adequacy with the existing legal framework and increase the legitimacy of 
soft law.  

Indeed, by currently setting aside the European Parliament, the risk is that the development of 
new soft law prevents a democratic control in the adoption of transparent rules, equally 
applied all over the Union and which might be challenged in courts by citizens and economic 
operators. 
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