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Workshop of the European Parliament on European Contract Law 
Committee for Legal Affairs of the European Parliament 

Brussels, 26th June, 2007 
 
 
“How to ensure mutual consistency between the Common Frame of Reference and the Review of 

the Consumer Acquis in the field of sales law” 
 
Background note by Anna Veneziano∗ (updated 8th July, 2007) 
 
SUMMARY: 1. INTRODUCTION; 2. BACKGROUND: FROM THE 2003 COMMISSION’S “ACTION PLAN” TO THE 
2007 GREEN PAPER ON THE “REVIEW OF THE CONSUMER ACQUIS”; 3. WHERE SHOULD SALES BE 
REGULATED? SOME ARGUMENTS FOR DISCUSSION; 3.1. THE PROPOSALS OF THE GREEN PAPER ON THE 
REVISION OF THE ACQUIS AS REGARDS SALES; 3.2. THE APPROACH OF THE DRAFT COMMON FRAME OF 
REFERENCE (DCFR) AS REGARDS SALES; 3.3. WAYS TO SOLVE POSSIBLE INCONSISTENCIES; 4. “HOW” TO 
REGULATE: EXTENSION OF PROTECTIVE RULES TO SALE CONTRACTS CONCLUDED BY SME’S? 

 

1. Introduction 
Let me start with a disclaimer. It is of course not feasible to provide a straightforward and 
unassailable answer to such a controversial question as the one proposed by the title of this 
background note. All the more so, since the instruments to be compared (both the (Draft) Common 
Frame of Reference and the possible future “horizontal instrument” on consumer transactions) are 
not devoid of doubts as to their intended meaning, scope and future use by the Commission. It is not 
a criticism to the Commission to say that, since it leaps to the eye even just limiting our attention to 
the various communications and other documents released during the past few years by the 
Commission itself. 

What I would like to do here is to suggest some arguments for discussion and a possible way out of 
the risk of confusion and inconsistency in this key field of European law. In order to do this, I will 
first briefly recall the background for the discussion (para. 2). A description of the treatment of sale 
contracts both in the proposals of the Green Paper and in the current draft of the Common Frame of 
Reference will follow (paras. 3.1 and 3.2). Para. 3.3 contains some suggestions and critical remarks 
on where to place general rules on sales in a future European contract law instrument and how to 
relate them to the provisions on consumer protection. 

The question of “where” to regulate sales is of course connected to the further and more ample issue 
of “how” to regulate. In its latest Green Paper, the Commission in fact asks both kinds of questions 
as regards, in particular, the contract of sale. Though this paper is aimed at addressing the first 
question, a brief mention to “how” to regulate, at least referring to a couple of key issues for 
consumer transactions will be unavoidable. Para. 4 addresses in particular the proposal of extending 
the protective rules designed for consumers to other participants in the European market and in 
particular to the SMEs. 
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2. Background: from the 2003 Commission’s “Action Plan” to the 2007 Green Paper on the 
“Review of the Consumer Acquis” 
Participants will know about the 2003 European Commission’s Action Plan on Contract Law, 
which was the basis for entrusting select research groups with the task of preparing a “Common 
Frame of Reference” in the field of contract law (CFR).1 This task was allotted to already existing 
research groups combined in a “Network of Excellence”, in particular to the Study Group on a 
European Civil Code (SGECC) headed by Christian von Bar and to the European Research Group 
on Existing EC Private Law (Acquis Group). This work is expected to be completed by the end of 
2008. As to the possible translation of the academic work into a “political” European instrument of 
some kind, it is now difficult to judge when (and how, and to what extent) this will be done. 

Relevant parts of the draft CFR in preliminary versions had the benefit of being discussed during 
“stakeholders’ meetings”, which were organised by the Commission itself and furthered the aim of 
linking the academic research with the concerns of qualified representatives of interest groups, as 
well as opening up the project to external criticism and suggestions. These meetings were however 
interrupted last year. Though not all stakeholders’ meetings were entirely successful, a number of 
them turned out to be very fruitful (I give here the indirect personal experience of the discussion of 
the Personal Security draft prepared under the lead of Ulrich Drobnig). This is why in my view the 
interruption of such meetings is regretful.  

To be sure, what should be the main use of the CFR has not always been crystal clear (we know that 
this incertitude was both felt by the researchers and pointed out by the stakeholders’ representatives 
during past meetings).2 One thing is, however, certain. The Commission clearly implied that the 
scope of the CFR was not limited to consumer transactions (B to C), but was intended to cover also 
contracts between businesses or private persons. This is suggested by the fact that the 
Communication of the Commission issued in 2004 mentions, among the solutions to be taken into 
account in drafting the CFR, not only the existing Community acquis and domestic law of the 
Member States, but also relevant international instruments such as the UN Convention on 
International Sales of Goods (CISG) which is a typical B to B instrument (and on a specific 
contract).3 Even clearer is the reference to the possible need to distinguish contracts between 
businesses or private persons and contracts between a business and a consumer as far as the 
applicable rules are concerned.4 Moreover, the reference to the already existing European Principles 
of Contract Law (PECL) as the basis to draft the CFR, contained in earlier communications, is to be 
consider implicit also in this later one. 

It must be noted that around the same time, a parallel “Review of the Consumer Acquis” was 
launched, covering eight directives aiming at protecting consumers (directives on: contracts 
negotiated away from business premises; package travels; unfair terms; timeshare; distance 
contracts; prices of products offered to consumers; injunction for the protection of consumers’ 
interests; consumer sales). 

                                                 
1 Communication from the Commission to the Council and the European Parliament on “A More Coherent European 
Contract Law. An Action Plan”, in OJ, 2003, C63/01. 
2 See below, para. 3.2., for more details on this point. 
3 Communication from the Commission to the Council and the European Parliament on “European Contract Law and 
the Revision of the Acquis: The Way Forward”, COM (2004), 651 final, para. 3.1.1. 
4 Ibidem, para. 3.1.3. See on this point M.J. BONELL, European Contract Law and the Development of Contract Law 
Worldwide, paper presented at the 4th European Jurists’ Forum (cited with the kind permission of the Author). 



Later documents of the Commission, however, have shown a tendency to limit the scope of the 
Community action in the field of contract law. In particular, the most recent “Green Paper on the 
Review of the Consumer Acquis” has dramatically shifted the focus of interest on the review of the 
existing acquis provisions, aimed at identifying “regulatory gaps and shortcomings affecting all 
[directives] as well as problems specific to individual directives”.5 

It will not come as a surprise that the latest documents released by the Commission have created 
even more uncertainty as to the role which the CFR is supposed to play in the new regulatory 
framework (bearing in mind that the drafting within the Network of Excellence is going on and its 
results are due between this year and the end of next year). The risk of, at the best, duplication and 
at the worst, inconsistency is to be seriously considered. 

One way to solve the problem at a general level is to acknowledge that the priorities of the 
Commission have changed and that, therefore, the CFR will end up being nothing more than an 
academic exercise (maybe of some interest and value but with no “political” relevance for European 
law). In the following paragraphs, I will argue that the CFR may still be of utility for the future 
European contract law. This seems to me especially true when we consider where (and partly how) 
to regulate sales contract (defined by the Commission itself as “the most common and broad 
consumer contract”).6 

 

3. Where should sales contract be regulated? Some arguments for discussion 
In order to address the question of where to place the rules on sales and what could be the 
relationship between the CFR and a possible future horizontal instrument, I will start with a brief 
illustration of the proposals in the Green Paper as regards consumer sales and of the approach taken 
by the current Draft Common Frame of Reference, in particular as sales are concerned. 

 

3.1. The proposals of the Green Paper on the Revision of the Acquis as regards sales contract 
The Green Paper offers a choice among different ways to achieve the result of more coherence 
within European consumer contract law: 

a) the individual review of each directive, so called “vertical approach”; 

b) the creation of a framework instrument on general issues of consumer contract law applicable to 
all directives, so called “horizontal approach”; 

b) the same as in b), coupled with a vertical action, where necessary.7 

This latter approach is presented as the preferred one. A number of further issues are raised 
concerning the possible scope of the “horizontal instrument”: its application to both domestic and 
cross-border transactions as opposed to exclusive application to cross-border contracts; its 
limitation to a minimum harmonisation, possibly mitigated by a mutual recognition clause or by the 
“country of origin” approach, as opposed to an extension to full harmonisation. Full harmonisation, 
on its part, would appear to require, in some instances, the elimination of the regulatory options 
now available to Member States and the introduction of a uniform rule. As we will shortly see, this 
may be particularly important in the field of sales law. 

                                                 
5 See Green Paper on the Review of the Consumer Acquis, February 8, 2007, COM (2006), 744 final, para. 2.1. 
6 Ibidem, para. 4.2. See below, para. 3.1., for more details regarding the Green Paper. 
7 Ibidem, para. 4.1 and 4.2 



The sales contract is expressly mentioned in the latest Green Paper by the Commission. In 
discussing the (preferred) horizontal or “mixed” approach, the Commission envisages that the 
horizontal instrument could be divided into two parts. In the first one, topics relating to contract law 
in general, extracted from the existing directives, would be systematically presented. A second part 
of the horizontal instrument on consumer law would be devoted to the contract of sale (“by far the 
predominant consumer contract”).8 The bulk of this second part would be represented by the 
Consumer Sales Directive. 

Firstly, the Commission recognises that the Consumer Sales Directive is far from being complete. 
The need for a broader regulatory framework on contracts is in fact the basis for the proposal of the 
horizontal systematic instrument. Specifically mentioned are the following topics: 

• the right to withdrawal 

• the regulation of unfair terms 

• the possible introduction of a general duty of good faith 

• the general remedies for breach (in particular as regards damages, but also lack, late or 
partial performance instead of just non-conforming performance on the part of the seller). 

This is true, however, even as regards those questions which might be addressed in a specific part 
on sales as opposed to a general part on consumer contracts. Among other things the following are 
expressly indicated: 

• the definition of the concept of delivery 

• the regulation of the passing of risk 

• the extension of the rules to contracts for the sale of intangibles (such as software and data) 

Moreover, given the fact that the Commission suggests a “full harmonisation” approach, the 
inclusion of rules deriving from the Consumer Sales Directive in the general part would entail the 
elimination of the options which are now available to Member States. This in turn would generate 
the need to develop uniform provisions on those topics, such as the buyer’s duty to notify the seller 
within a specified time period of any non-conformity of the goods.  

Finally, the Commission points out that the practical application of some provisions of the 
Consumer Sales Directive has created difficulties. This is why further questions are asked 
concerning not so much “where”, but “how” to regulate consumer sales. Expressly mentioned are 
inter alia: 

• the burden of proof regarding non-conformity of the goods 

• the impact of the exercise of specific remedies for the seller’s breach, such as repair or 
substitution of the goods, on the two-year cut-off period of guarantee 

• the right of the consumer to be free to choose any of the available remedies, provided that 
the conditions for their application are fulfilled (repeal of the “hierarchy of remedies” rule) 

•  the introduction of a direct liability of the producer 

• the introduction of default rules for the content of commercial guarantees. 

 

                                                 
8 COM (2006), 744 final, para. 4.6. 



3.2. The approach of the Draft Common Frame of Reference (DCFR) 
As already mentioned, the drafting of the CFR is being developed, in particular, by the joint labours 
of the Study Group on a European Civil Code (SGECC) and of the Acquis Group. The SGECC was 
created in the eve of the publication of the European Principles of Contract Law (Lando Principles, 
PECL), with the original aim (though, to be sure, not shared by all members to the same degree of 
optimism) to set up the basis for a possible future European Civil Code. This was also prompted by 
the well-known resolutions of the European Parliament of 1989 and 1994.9 The initial aim justifies 
the width of the research work produced during the years, which deals by now not only with general 
provisions, contracts and other juridical acts, obligations and corresponding rights, specific 
contracts (sales, service contracts, commercial agency, franchise and distribution, loan agreements, 
personal security contracts, leasing of movables, mandate contracts, donations), but also with 
benevolent intervention in another’s affairs, non-contractual liability arising out of damage caused 
to another (torts), unjustified enrichment (restitution), as well as transfer of movables, proprietary 
security rights in movable assets and trusts. 

As to the use of the CFR as a basis for a future veritable (patrimonial) European Civil Code, it does 
not seem to be a favoured solution within the academic groups themselves (notwithstanding initial 
enthusiasm in this direction). I myself do not think that this would represent, at the moment, a 
reasonable outcome of the academic research. Nor would I consider such a major direct impact in 
the law of the Member States justified. 

This does not mean, however, that there is no room left for the “political CFR” prompted by the 
2003 Action Plan of the Commission. In the words of a subsequent Communication of the 
Commission of 2004, the CFR should provide a “tool-box” with “fundamental principles”, 
“definitions” and “model rules” to improve the “quality and coherence of the existing acquis and 
future legal instruments in the area of contract law”. It could also serve as the basis for an optional 
instrument, were it decided to draft such an instrument10 (in the sense of a set of contract rules that 
the parties might choose to govern their contract instead of the otherwise applicable domestic 
law).11 This latter purpose, though it figures less prominently than in earlier Commission’s 
communications, is still mentioned as a possible outcome of the whole exercise. 

What I would like to stress in relation to the CFR, whatever its role, is that the general part on 
obligations and contracts (the first three “books” of the envisaged CFR) is mostly based on the 
PECL provisions, which were, however, revised in order for them to fit with other rules (in 
particular, those on specific contracts) but especially in order to include the relevant European 
consumer protection legislation. This is mostly done through the input of the Acquis Group. The 
CFR itself, therefore, already provides a set of model rules with discussion of policy questions 
which puts together general contractual provisions and the specific issue of protecting the 
consumer. 

Consumer protection rules, however, are contained also in the parts on specific contracts. This is 
true, in particular, for the part on sales, which takes into account, to this end, relevant existing 
Community law (the Consumer Sales Directive). The sales provision, therefore, already incorporate 
both general sales rules and specific consumer protection rules derived from the acquis. The latter 
are mostly mandatory or cannot be derogated to the detriment of the consumer. It must be further 
pointed out that the provisions of the Consumer Sales Directive have not been merely transposed 
into the DCFR; on the contrary, they have been subject to extensive discussion as to their perceived 
failures and limitations. 
                                                 
9 Resolutions A2-157/89 and A3-0329/94. 
10 COM (2004), 651 final, cited above, footnote 4, esp. at paras. 2.1.1. and 2.3. 
11 See H. BEALE, The Common Frame of Reference: Towards a Common European Law of Contract?, paper presented 
at the Annual Conference of the Bar European Group, Rome 27 May 2007 (cited with the kind permission of the 
Author). 



Thus, on certain matters a different solution is suggested. Just to give two examples: 

• the highly discussed issue of the hierarchy of remedies, which was perceived by 
commentators as being more detrimental than favourable to consumers. 

• the duty to notify on the part of the consumer as a precondition to exercise (certain) 
remedies when goods are defective.  

Moreover, the extension to other matters is proposed: 

• protective rules regarding the maximum measure of damages in consumer sales. 

• specific rules on passing of risk in consumer transactions. 

• minimum content for a commercial guarantee. 

I am not advocating here, of course, that the suggested model rules are entirely satisfying and that 
they should be accepted without further discussion. What I would like to stress is that the effort 
made within the DCFR is entirely in line with what the Commission itself seems to propose in the 
latest Green Paper. 

 

3.3. Ways to solve possible inconsistencies 
One of the issues to consider is whether it makes sense to draft general rules on sales in a possible 
future horizontal instrument which would be limited to consumer transactions. This issue is of 
course included in the broader question of whether a separate development of rules to be inserted 
into a horizontal instrument dealing with (some selected questions of) general contract law but 
limited to B to C contracts is advisable. I am of the opinion that this may not be the case. This 
opinion, however, is qualified by some further considerations at the end of this paragraph. 

I would like to take arguments deriving from the Green Paper first. It is obvious that the Consumer 
Sales Directive presupposes general rules on contract law. At the very least they regard the 
following topics (just to mention a few key topics where domestic law solutions might differ 
greatly): 

• pre-contractual duties 

• general rules on formation of contract 

• validity of the parties’ agreement in general 

• impact of unfair terms 

• rules on interpretation of the contract 

• remedies at the parties’ disposal in the case of breach such as damages, right to performance 
or termination (possibly not limited to the seller’s breach) 

•  consequences of supervening events (force majeure). 



According to the Commission’s proposal, some of those topics could be covered in the first part of 
the possible future horizontal instrument specifically on consumer transactions. In the words of the 
Green Paper, such rules should be drafted by extracting them from the “existing directives” and 
generalising their core principles “in a systematic fashion”.12 There might be, however, problems 
with this approach. To be sure, it could be perceived as feasible for some of the issues mentioned in 
the Green Paper. In particular, this could be true for: 

a) the right to withdrawal, or 

b) the treatment of unfair terms (whether in standard or in individually negotiated terms), 

which are topics typically connected with the protection of consumers, though there would still be 
the need to find a uniform solution where the directives adopt different standards. 

On the other hand, rules on a “general right to damages” (or possibly on other general contractual 
remedies) would not be so easily “extracted from the existing directives”. In this respect, it must be 
pointed out that the Green Paper does not refer to other sources (as it was the case for the 
Communications dealing with the CFR). 

Finally, a number of crucial definitions and rules regarding contract law would not be treated within 
the horizontal instrument, unless the results of the consultation on the Green Paper show that they 
are perceived as needed. Just to mention a few: general rules on formation of contract; general rules 
on interpretation; what is meant by force majeure. Conceivably, those topics would be left to the 
applicable (non-uniform) domestic law, since the Green Paper only mentions domestic law as a 
gap-filler and does not refer to the CFR nor to any other future instrument. 

What has been said shows that the importance of drafting general rules on contract law (irrespective 
of the nature of the transaction) is not diminished by the attempt to achieve a more coherent 
consumer contracts regulation within Europe. In fact, it would help in achieving this result. 

If this is true, I would like to argue that those rules are better placed in an instrument such as the 
CFR, or at least, that their content should be discussed within the development of a general 
instrument on contract law and not exclusively within an instrument dealing specifically with 
consumer protection. 

First of all, the CFR aims at covering both general and specific contract law. This has had some 
consequences for sales law, since it has put it in the context of other specific contracts, thereby 
raising issues of consistency and better regulation. Let me mention only two examples, concerning 
the relationship with service contracts: 

a) the rules on mixed sale and service contracts; 

b) the possible application of the rules on non-conformity to service contracts. 

Secondly, the CFR has had from the beginning a wider scope than contract law. To be sure, not all 
initial research material is going to be directly relevant for the review and amelioration of the 
existing European law. At least some parts of it, however, such as torts (non-contractual liability 
arising out of damages caused to another) and restitution (unjust enrichment law) may be crucial to 
some questions such as: 

a) the right to damages 

b) the consequences of termination of contract 

They could further provide a useful background also for specific sales law issues, such as the 
relationship between the seller’s liability and the liability of the producer (which is mentioned in the 
Green Paper as a possible topic for discussion). 

                                                 
12 Ibidem, para. 4.2. 



Moreover, even subject-matters which could be perceived as not bearing any direct nor indirect 
influence on sales law may end up being of great importance. This may be true, for instance, for the 
area of secured transactions (one of the topics included in the academic research under the F6 
contract), with reference to the sale with a retention of title clause. 

This device represents in practice a security device for the protection of the vendor when the latter, 
as it is often the case, has to sell on credit, but the buyer is allowed to take delivery of the goods 
before payment. While this clause – and others deriving from it – are widely used in many Member 
States, the great differences in the domestic rules applying to such clauses, coupled with the 
application of the lex situs conflict-of-law rule, make recognition of foreign retention of title clauses 
very difficult, if not impossible, within the European market. This hinders cross-European 
commerce as well as the granting of credit to buyers coming from different jurisdictions. Thus, 
there might be a well-founded interest on the part of the Commission or other European institutions 
to foster (minimum) common provisions in this area.13 

If, however, the discussion on this topic takes place within the limited framework of (consumer) 
sales contracts, the retention of title clause is isolated from other devices ensuring an analogous 
protection to providers of loans specifically aimed at enabling the use of assets on credit (such as 
for example finance leases). Furthermore, it would not be connected to the general topic of security 
devices over movable goods (personal property). This could lead to rules which are unbalanced and 
not sound from an economic nor from an equitable point of view.  

Finally, as it was already mentioned, the CFR aims at covering B to B, B to C and C to C 
transactions. This has proved to be fruitful in many instances, with particular regard to sales 
contract. The development of rules on the right/duty to cure in consumer sales, for example, greatly 
profits from a discussion relating to the role of such rights/duties in general contract law. 
Furthermore, it avoids repetition of those among the definitions, rules or principles which can be 
common to all transactions. 

Having said this, I do not mean to exclude any practical value of a possible future “optional 
instrument” putting together all rules applying to consumer sales or other consumer transactions. It 
has been convincingly argued that such an instrument could be useful not only (or even, not 
necessarily) to consumers themselves but especially to businesses (especially to small to medium 
ones) wishing to sell to consumers in other Member States but worried about the possible pitfalls of 
the application of an unknown foreign contract law. The “plastic” suggestion of a European “Blue 
Button” decorated with stars to be placed on the home-page of vendors has been favourably 
commented upon.14 It could have an important political impact and could represent an incentive for 
the European market.  

                                                 
13 We may recall that the extent to which a retention of title clause should be regulated was discussed within the 
framework of the 35/2000/EC Directive on combating late payments in commercial transactions (OJ  L 200 , August 8, 
2000, at 35 et seq.). The result was, however, disappointing. See the recent ECJ Case C-302/05, Commission v. Italy, 
Oct. 26, 2006, where the Court confirmed the view held by scholars that the Directive applies only to the relationship 
between seller and buyer and does not deal with opposability to third parties. In particular, E.-M. KIENINGER, in J. 
Basedow et al. (Eds), Aufbruch nach Europa, Tübingen, 2001, 151 et seq., at 160 et seq. 
14 For this very appealing proposal see H. SCHULTE-NÖLKE, Presentation at the European Parliament Hearing on 21 Nov 
2006, “Common Framework of Reference: What Next in European Contract Law?”; Cf also H. BEALE, cited above, 
note 3: “The seller should be permitted to offer to sell to the consumer EITHER on the law of the consumer’s home 
country Or on the terms of the Optional Instrument, a European contract and sales law (…) The consumer could 
exercise this choice by pressing on the screen a “BLUE BOTTON” showing his or her acceptance of the optional 
European law. Such a “Blue Button” could be designed as the European blue flag with the twelve stars (…).” 



My main concern relates to the process of developing such common rules. I strongly believe that 
they should be discussed in the wider context of general contract law and therefore, that the CFR 
may still play an important role in this respect. The discussion, however, cannot be left within the 
groups of researchers alone. The input of stakeholders’ representatives is essential for the 
development of a common frame of reference which takes into account worries and problems 
directly felt both by businesses and consumers. This in turn represents an added reason not to limit 
the discussion to specific consumer acquis material, since a wider representation of interests is to be 
preferred. 

Thus, it would seem preferable to consider the proposed “optional instrument” as a sort of 
“restatement” of all provisions applicable to consumer contracts at a European level, which 
however, at least as far as its general rules are concerned, is part of a wider common contract law. 

4. “How” to regulate: extension of protective rules to sale contracts concluded by SME’s? 
What has been just said raises the further question of where we should draw the line between a 
“common contract law” (applicable to all persons irrespective of their nature) as opposed to “special 
contract law provisions” based on the existing acquis and aimed at protecting a specific category of 
disadvantaged subjects, i.e. the consumers. In fact, the idea of extending (some of) the protective 
rules devised for consumers to other persons is certainly appealing. Not all businesses are alike and 
some of them, especially the small to medium enterprises, when concluding contracts with other 
enterprises located in a different member State, might find themselves in a position which is more 
similar to that of a person acting outside its trade or profession than otherwise. While 
acknowledging the merits of this plea towards fairness,15 I would like here to briefly point out a few 
possible drawbacks and to suggest at the least great caution in moving in this direction. 

Some difficulties are of a practical nature and might, therefore, be considered less relevant, though 
we cannot ignore them. 

• A first obstacle is met at the outset, when trying to find a convincing definition of a SME for 
the purpose of extending consumer protection rules. Clearly, it cannot be the definition 
commonly referred to in recent and less recent European documents, which would 
encompass practically all European enterprises (except very few). An alternative route 
should be followed. To be sure, also the definition of “consumer” as a “natural person acting 
outside its business, trade or profession” is not completely settled at a European level, nor 
are all implications of such a definition completely cleared. There are, however, 
significantly more doubts concerning what elements we should take into account when we 
look at how “small” (or of what kind, or both) an enterprise deserving protection should be. 

• Another problem concerns the extent to which a SME (however defined) is to be assimilated 
to a “weaker party” in a contractual relationship. Does its rationale entail that the 
assimilation makes sense only when a SME is dealing with an enterprise which does not fall 
into the same category (and is therefore in a better position to fully understand all 
implications of the contract)? Should then general contract law rules come again into play 
when SMEs deal with each other or when a SME concludes a contract with a consumer? 
Would the expectations of a contracting party as regards the “nature” of the other party (and 
therefore the application of special protective rules) be taken into account? It should be 
recalled that such a subjective standard is not favoured in the interpretation of European 
instruments dealing with the protection of consumers. Is then a different standard needed for 
SMEs? 

                                                 
15 See in particular the convincing arguments put forward by M.W. HESSELINK in the background note presented to this 
Workshop “SME’s in European contract law”. 



The last point raises further sources of doubt concerning this proposal that are in my view more 
disturbing. 

• There is a risk of excessive differentiation of the applicable provisions within the European 
Market and of lack of transparency on what rules are coming to play when a contract is 
concluded. This would represent a major obstacle to an effective European market, instead 
of fostering it. It would run encounter the aim of transparency and trustworthiness of the 
“Blue Button” proposal mentioned above for consumer transactions. 

• In order to overcome the above-mentioned risk there could be the temptation to over 
regulate, thereby violating the basic principle of the extension of the protection to (certain) 
SMEs (that is, treating like situations alike). 

•  We must not forget that European SMEs are not dealing only with other European 
enterprises or with consumers. Though to a lesser extent, they are also actors in a wider 
commercial arena. They should be competitive in this field. A sort of “European lex 
mercatoria”, significantly more paternalistic than the rules emerging at a world level,16 
would entail the risk of putting European enterprises in a disadvantageous position. 

• Most European States (though certainly with some relevant exceptions, namely UK, Ireland 
and Portugal) have ratified or have accessed to the CISG, which represents their domestic 
law on international sales. CISG does not distinguish between different types of enterprises 
and it excludes only consumers (in fact, it tends to apply to contracts concluded by small to 
medium enterprises and not to fully negotiated, high profile commercial contracts). 
Adopting a different standard for SME’s in Europe would amount to de facto repealing the 
Convention. It must be stressed that, though CISG has been criticised for its ambiguities and 
gaps and has been often contracted out by parties, we have to admit its influence on the most 
recent reforms of the law of obligations in Europe (suffice it to mention the German 
Schuldrechtsreform or the rules on sales of the Dutch Civil Code) as well as on the 
Consumer Sales Directive itself. 

By way of conclusion, in the light of the above listed doubts I would not favour the application of 
one and the same set of (protective) rules both to consumers and to SMEs. General contract law 
could be designed as to take care of the possible inequality of bargaining power of the parties 
involved. One way to do it – as it was aptly suggested17 –would be to extend the role of “general 
clauses” such as the principle of good faith or general terms such as “reasonability” in order to 
allow judges to take all circumstances of the specific case into consideration. 

                                                 
16 See in particular the UNIDROIT Principles of International Commercial Contracts in their first version of 1994 and 
their updated one of 2004. 
17 See M.W. HESSELINK, cit. above, footnote 15. 
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