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Executive Summary: 

We have been asked to answer the following three questions: 

 
1. What is the demarcation line between the CFR and the future horizontal instrument 
on the review of the consumer acquis? 
Until now, the ‘academic’ Common Frame of Reference (CFR) has just been a draft of model 
rules based on comparative findings. A possible future ‘political’ CFR will not be more than 
part of a Commission’s consultation document when the horizontal consumer law instrument 
is enacted, planned in mid 2009. The two documents will be of a very different nature. On one 
hand, the CFR will be a set of definitions and model rules, supplemented by explanations and 
comparative information, all included in a consultation document (possibly a whitepaper) 
requesting comments on the question, whether such a tool could be useful for legislators. On 
the other hand, the horizontal instrument will be a directive in force, which requires 
transposition by the Member States. There will be no need to demarcate one from the other, 
because the two documents function on completely different levels. They do not neighbour on 
one another at all.  

Nevertheless, the question is very well justified, because (1) there are many mutual influences 
and interferences between the two exercises, and (2) the content of the two documents 
overlaps considerably. The CFR provides building material for EC legislation like the planned 
horizontal consumer Directive. Therefore the CFR, although it is currently just work in 
progress, does influence the content of EC law, if the political decision makers use the 
material (which very much seems to be the case). At the same time, a new development in EC 
law or in the national laws for example, the enactment of the horizontal consumer law 
Directive, must influence the CFR, because the (academic as well a possible future political) 
CFR intends to reflect commonalities and tendencies in the diversity of European national 
laws and EC law and therefore must react to such developments. 

If, in the long run, an Optional Instrument should be enacted by the EC legislator, and if it 
should also be applicable for consumer contracts, the Optional Instrument would have to 
incorporate the content of the horizontal consumer law Directive.  

2. Which provisions of the contract law should be specifically regulated in the consumer 
law? Should the lex specialis rule be applied (lex specialis derogat legi generali)? 

The topics selected by the Commission for incorporation into a horizontal consumer law 
directive as outlined in the Commission’s Green Paper are broadly in line with the results of 
the preparatory research works for the Consumer Acquis review. However, there are some 
further issues which could be considered within a horizontal instrument (e.g. rules regarding 
the unravelling of contract after withdrawal, consumer rights in case of choice of law clauses 
and some additional technical definitions). In addition, comparative research shows that some 
of the issues selected by the Commission are less suitable for a horizontal instrument as full 
harmonisation does not seem feasible at the moment in some areas. This is the case e.g. for a 
general clause of good faith and fair dealing, general contractual remedies and provisions 
giving consumers a right to damages. If these subjects should be regulated in the horizontal 
instrument, they should be accompanied by a minimum clause. 

For the time being the lex specialis rule does not play a role on EC law level as there is 
currently no comprehensive framework of general contract law which could be considered as 
“lex generalis” as opposed to a more specific consumer law.  
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However, the lex specialis rule might become more important in the context of a future 
Optional Instrument which may include both B2B and B2C rules. 

3. Do national provisions of contract law constitute barriers to trade in the Internal 
Market? 
Comparative research shows that several facets of national contract law may create obstacles 
both for businesses and consumers in the Internal Market. Examples which may serve as an 
illustration of such obstacles include: 

• Rules regarding standard contract terms 

• Rules setting up a notification period for consumer remedies 

• Prescription rules  

• Pre-contractual information duties 

• The relationship between contract law and tort law 

Assuming that inaction is not an option, three options for solving the imperfections of 
community law seem worth considering:  

(1) A total codification of contract law, i.e. a European Civil Code, may not be feasible 
from a political point of view for a long time and would also not properly reflect the variety of 
legal traditions and cultures within the EU. 

(2) The current review of the Consumer Acquis may eliminate some of the more obvious 
shortcomings of the current EC consumer legislation. However, the entire field of B2B 
transactions, including cross-border trade among small and medium enterprises, as well as the 
E-Commerce Directive are outside the scope of the Consumer Acquis Review. Furthermore, 
the Review does not tackle the problems caused by the rules on conflict of laws (Rome I). 

(3) The most promising approach seems to be the creation of an Optional Instrument, which 
would provide for a high level of consumer protection plus general rules of contract law. Such 
an Optional Instrument could easily be chosen by a client (irrespective whether consumer or 
not) visiting an e-shop by simply clicking on a “Blue Button” showing his or her acceptance 
of the optional European Law. 
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1. What is the demarcation line between the CFR and the future horizontal 
instrument on the review of the consumer acquis?  
 

a) Political Goals 
The answer to this question can only be given in the light of the different political goals of the 
two exercises. It goes without saying that the authors of this paper are not involved in any 
political decision making process and therefore can only summarize and explain some basic 
lines that emerge from the many documents issued (mainly) by the Commission. With this 
caveat, the political goals could be sketched out as follows: 

The political goal of the Consumer Acquis Review is quite clear, as it is outlined in the 
recent Green Paper.1 The eight Directives under revision shall be amended. Some 
commonalities of these Directives are planned to be bundled in the so-called horizontal 
instrument, which regulates (probably in the form of a directive) some general issues of 
consumer law plus matters of broad practical impact like the Unfair Terms Directive (93/13) 
and the Consumer Sales Directive (99/44). It is currently under discussion what concrete 
content such a horizontal directive should have. The Green Paper puts up for discussion the 
possibility of the following issues becoming part of the horizontal directive:2 

• Definition of “consumer” and “professional” 

• Rules on consumers acting through an intermediary 

• A general clause of good faith and fair dealing 

• The (amended) provisions of the Unfair Terms in Consumer Contract Directive 93/13  

• Rules on the contractual effects of failure to provide information 

• General rules on the right of withdrawal (e.g. length of the withdrawal period, 
modalities of exercising the right of withdrawal, cost imposed on consumers in the 
event of withdrawal) 

• General contractual remedies 

• Provisions giving consumers a right to damages 

• The (amended) provisions of the Consumer Sales Directive 99/44 

Such a horizontal directive would – very probably – be applicable for both cross-border and 
purely domestic cases. At least some parts of the horizontal directive may aim to achieve full 
harmonisation.3 

The project of a Common Frame of Reference on European Contract Law (CFR) does not 
have a very clear political goal. It is not directly targeted towards a concrete piece of 
legislation. The basic idea was that the Commission would support ongoing academic works 
which might lead to results, possibly useful for the improvement of the quality of EC 
legislation.  

                                                 
1 Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final. 
2 Cf. COM (2006) 744 final, p. 12. 
3 Cf. COM (2006) 744 final, p. 10 et seq. 
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These works have a broad coverage as they include, among others, subjects like general 
contract law, specific contracts, tort, unjustified enrichment, transfer of movables, securities 
in movables.4  

On the basis of these works, the researchers would elaborate a comprehensive draft for the 
Common Frame of Reference, which could be called the ‘academic’ CFR as opposed to a 
possible ‘political’ CFR enacted by EC institutions. 

A first possible political product of this exercise could be a communication called ‘Common 
Frame of Reference’, issued by the Commission, which would contain definitions, model 
rules, explanatory comments and comparative information and which would be based on 
(parts of) the results reached by the researchers. The main purpose of such a communication 
could be to start a consultation as to the question whether such a (political)  CFR could 
function as a legislative aid (‘toolbox’) for EC institutions and Member States’ governments, 
helping them to draft EC legislation or transpose it into national laws.5 Later on, it could be 
envisaged that such a document would become part of an inter-institutional agreement 
between Parliament, Council and Commission on better lawmaking.  

Whereas the political goal of a legislative aid (‘toolbox’) for itself has not raised very much 
emotion, lawyers and politicians have been electrified by the possibility that on the basis of 
such a document a comprehensive legislation in the field of contract law could be prepared. 
The Commission has only put up for discussion reflections on the creation of a so called 
Optional Instrument.6 This would be a comprehensive piece of EC legislation on contract 
law which would not remove and replace the national laws, but would stand alongside them. 
The Optional Instrument would only become applicable if the parties to a contract opt for it 
(“opt-in”) or, alternatively, if they do not exclude its applicability (“opt-out”).  

Other voices have even suggested that the EC should enact a full blown European civil code, 
which would replace, at least for patrimonial law, the national codifications and the Common 
Law. For the purposes of this paper, the further considerations made here are limited to the 
possible political goals of a legislative aid (maybe in the form of an inter-institutional 
agreement) and an Optional Instrument. Our personal view is, that a European civil code 
actually neither seems feasible nor reachable. 

b) Time Frames 
The Consumer Acquis Review runs ahead of the CFR exercise.7 The Green Paper was 
published at the beginning of 2007, a preliminary proposal for the revision of one of the 
individual directives (Timeshare) has recently been published.8  

                                                 
4 See Christian von Bar/Hans Schulte-Nölke, Gemeinsamer Referenzrahmen für europäisches Schuld- und 
Sachenrecht, Zeitschrift für Rechtspolitik 2005, pp. 165-168; Christian von Bar, Working Together Towards a 
Common Frame of Reference, Juridica International 2005, pp. 17-26; Hugh Beale, The Development of 
European Private Law and the European Commission’s Action Plan on Contract Law, Juridica International 
2005, pp. 4-16. 
5 Cf. the Communication from the Commission to the European Parliament and the Council – A More Coherent 
European Contract Law – An Action Plan, COM (2003) 68 final, p. 20 et seq. and the Communication from the 
Commission to the European Parliament and the Council, European Contract Law and the revision of the acquis: 
the way forward, COM (2004) 651 final, p. 3. 
6 COM (2003) 68 final, p. 23 et seq. and COM (2004) 651 final, p. 8. 
7 First Annual Progress Report on European Contract Law and the Acquis Review, COM (2005) 456 final, p. 5; 
on the relationship between the CFR exercise and the Review of the Consumer Acquis see also Martijn 
Hesselink, European Contract Law: A Matter of Consumer Protection, Citizenship, or Justice?, European Review 
of Private Law, 2007, pp. 323-348. 
8 Proposal for a Directive of the European Parliament and of the Council on the protection of consumers in 
respect of certain aspects of timeshare, long-term holiday products, resale and exchange, COM (2007) 303 final. 
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A proposal of the horizontal directive is expected for 2008. It could be possible that the 
horizontal directive will already be enacted within the current mandate of the Commission 
which ends mid 2009. 

Within the CFR exercise, the researchers will deliver a preliminary version of the main parts 
of the Draft CFR on 31 December 2007. During the year 2008, in a parallel development, the 
Commission plans to initiate internal and external consultations on this result, while the 
researchers will revise and complete their draft, also in the light of the first results of such 
consultations, until the end of 2008.9 The most far-reaching political output possible within 
the current mandate of the Commission would be the consultative communication document 
mentioned above, maybe a whitepaper, issued around mid 2009. Any further political steps 
will have to be taken under the mandate of the next Commission, which could be an inter-
institutional agreement (not before 2010) and, if ever, one (or several) Optional Instrument (at 
the earliest around 2013, but realistically not before 2015).   

 c) Preparatory Works 
As the political goals of the CFR exercise are not entirely clear and will depend on future 
decisions to be made by the political institutions, it is necessary to outline the ongoing 
academic and political preparatory works which are supported by the Commission. In 
particular in the course of the CFR exercise most of the political discussions have been held 
on the basis of drafts which were elaborated by the researchers responsible. Moreover, there 
are many mutual influences and personal overlaps between the two exercises, which can only 
be explained in the light of the preparatory works. 

(1) Pre-existing academic works which inspired the Commission 
The Commission has only invented the term ‘Common Frame of Reference’, not the idea as 
such. The idea goes back to the 1970s and 1980s, when European scholars began to adopt and 
apply the American approach of describing the diversity of state laws in so-called 
‘Restatements’.10 The most prominent example of a European type of restatement are the 
‘Principles of European Contract Law’ of the Lando Group which were published between 
1995 and 2001.11 It was these works, together with several similar projects, which inspired 
the Commission to promote the elaboration of a ‘Common Frame of Reference’. 

                                                

 

 
9 Cf. Christian von Bar/Hans Schulte-Nölke, Gemeinsamer Referenzrahmen für europäisches Schuld- und 
Sachenrecht, Zeitschrift für Rechtspolitik 2005, p. 165, 166. 
10 A first series of Restatements was elaborated from 1923 to 1944, inter alia Restatements of Contracts, of 
Agency, Conflict of Laws, Property, Torts, and Trusts. In 1952 a second series („Restatement 2nd“), was started 
containing revised versions of the initial volumes as well as additional volumes on Landlord and Tenant, and 
Foreign Relations Law of the United States. A third series of restatements („Restatement 3rd“) has been initiated 
in 1987 adding further subjects, e.g. Unfair Competition, Property (Mortgages and Servitudes), Suretyship and 
Guaranty, Torts (Products Liability and Apportionment of Liability), The Law Governing Lawyers. For more 
information see <www.ali.org>. 
11 See Ole Lando/Hugh Beale (eds.), Principles of European Contract Law, Parts I and II, The Hague, 2000, and 
Ole Lando/Eric Clive/André Prüm/Reinhard Zimmermann (eds.), Principles of European Contract Law, Part III, 
The Hague, 2003; cf. Ole Lando, Principles of European Contract Law: An Alternative to or a Precursor of 
European Legislation?, The American Journal of Comparative Law, Vol. 40, No. 3., pp. 573-585; Bénédicte 
Fauvarque-Cosson, Droit européen et international des contrats: l’apport des codifications doctrinales, Dalloz, 
Chron., 2007, pp. 96-103; see also Accademia dei Giusprivatisti Europei (Pavia), Code Européen des Contrats – 
Avant-projet (Coordinateur: Giuseppe Gandolfi), Milano 2001. 
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(2) Academic works for the CFR supported by the Commission 
Within its general research funding activities, the Commission has chosen, from several 
applicants, a network of about 150 researchers from all European Member States. They form 
a ‘Network of Excellence’ under the 6th Research Framework Programme, co-ordinated by 
the University of Bielefeld.12  The core task of the Network is the elaboration of a draft for 
the CFR by the end of 2008, whereby a preliminary version is to be delivered at the end of 
2007. This academic product is often called Draft CFR (DCFR) or the ‘academic’ CFR.  

                                                

The Network is in fact a ‘network of networks’. Its core participants are academic groups 
which were already working on projects similar to the Common Frame of Reference, before 
the Commission issued the Action Plan 2003 in which it introduced the term ‘Common Frame 
of Reference’. These groups are  

• the Study Group on a European Civil Code,13 which carries out by far the largest part 
of the comparative research; 

• the Research Group on the Existing EC Private Law (Acquis Group),14 which 
elaborates ‘Principles on the Existing EC Private Law’ and thereby secures that EC 
law is properly reflected in the CFR; and 

• the Project Group on a Restatement of European Insurance Contract Law (Insurance 
Group).15 

Several other groups and institutions fulfil supportive and evaluative functions, namely  

• the Association Henri Capitant together with the Société de Législation Comparée and 
the Conseil Supérieur du Notariat;16  

• the Common Core Group;17 

 
12 More information is available from the Network’s website <www.copecl.org>. See also Christian von 
Bar/Hans Schulte-Nölke, Gemeinsamer Referenzrahmen für europäisches Schuld- und Sachenrecht, Zeitschrift 
für Rechtspolitik 2005, pp. 165-168 and Hugh Beale, The European Commission’s Common Frame of Reference 
Project: a progress report, European Review of Contract Law 2006, pp. 303 et seq. 
13 For more information see the Website <www.sgecc.net>. The Study Group has already published several 
volumes of “Principles of European Law”, e.g. Christian von Bar (ed.), Benevolent Intervention in Another’s 
Affairs, Munich 2006; Martijn Hesselink et al. (ed.), Commercial Agency, Franchise and Distribution Contracts, 
Munich 2006; Maurits Barendrecht et al. (ed.), Service Contracts, Munich 2006; Ulricht Drobnig (ed.), Personal 
Security, Munich 2007; see also Christian von Bar, Le Groupe d'Etudes sur un Code Civil Européen, Revue 
internationale de droit comparé 2001, pp. 127-139. 
14 For more information see the Website <www.acquis-group.org>. A first volume of Acquis Principles is 
currently in print: Research Group on the Existing EC Private Law (ed.), Contract I, Pre-contractual Obligations, 
Conclusion of Contract, Unfair Terms, Munich 2007; see also Hans Schulte-Nölke, The Commission’s Action 
Plan on European Contract Law and the Research of the Acquis Group, ERA-Forum 2003, pp. 142-145 
(available from the Acquis Group’s website); Carole Aubert de Vincelles/Judith Rochfeld, L’acquis 
communautaire, Les sanctions de l'inexécution du contrat, Paris 2006; Reiner Schulze, European Private Law 
and Existing EC Law, European Review of Private Law 2005, pp. 3-19; Matthias E. Storme, Freedom of 
Contract: Mandatory and Non-Mandatory Rules in European Contract Law, European Private Law and Existing 
EC Law, European Review of Private Law 2007, pp. 233-250; Fryderyk Zoll, UN-Kaufrecht und Common 
Frame of Reference im Bereich der Leistungsstörungen: Ein Beitrag aus der Perspektive der Acquis Group, 
Zeitschrift für Europäisches Privatrecht 2007, pp. 229-246. 
15 For more information see the Website <www.restatement.info>. See also Andreas Müller, Vers un droit 
européen du contrat d'assurance. Le "Project Group Restatement of European Insurance Contract Law", 
European Review of Private Law 2007, pp. 59-100. 
16 For more information see the Website <www.henricapitant.org>. 
17 For more information see the Website <www.jus.unitn.it/dsg/common-core>. See also Mauro Bussani/Ugo 
Mattei, ‘The Common Core Approach to European Private Law’, 3 Columbia Journal of European Law 339 
(1997-1998). 
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• the Research Group on the Economic Assessment of Contract Law Rules (Economic 
Impact Group)18 

• the Database Group;19 and  

• the Academy of European Law (ERA).20 

The basic idea of the works undertaken by the researchers is to explore the laws of the 
Member States and EC law in order to identify commonalities and differences. On this basis, 
model rules are formulated which intend to reflect the current status of development of 
European law. These model rules then form ‘hangers’ for perhaps the most important part of 
the work, i.e. comparative information which explains the solutions in the individual Member 
States and in EC law and compares them with the model rules. Preliminary versions of such 
model rules have been disclosed to the Commission and discussed in various stakeholder 
workshops and other conferences.21 

(3) Preparatory works for the Consumer Acquis Review contracted for by the 
Commission 
In order to develop a knowledge base for the Consumer Acquis Review, the Commission, 
among other initiatives and activities, contracted for the so-called EC Consumer Law 
Compendium, i.e. a comparative analysis on how the eight directives subject to the review 
are applied in the (then) 25 Member States, including case-law and administrative practice. As 
a result of an open tender this task was assigned to the University of Bielefeld (Prof. Dr. Hans 
Schulte-Nölke). The work has been carried out by members of the Acquis Group together 
with national correspondents from 25 Member States. Currently it is planned to enlarge the 
Consumer Law Compendium incorporating the two new Member States. In the course of this 
exercise, the researchers developed the following (both parts available in English, French and 
German on the Commission’s Homepage): 

• a Comparative Analysis of the different national regulations, including possible 
barriers to trade or distortions of competition resulting from them.22 

• an EU Consumer Law Acquis Database, which links the directives under the 
Review, relevant ECJ jurisprudence, national transposition measures as well as 
national case-law.23 

d) Demarcation line between and Interferences of the CFR and the horizontal consumer 
law instrument 
The CFR has until now just been an incomplete academic draft of model rules and will not be 
more than a part of a Commission’s consultation document when the horizontal instrument is 
planned to be enacted in mid 2009. The two documents will be of very different natures. On  
one hand, the CFR will be a set of definitions and model rules, supplemented by explanations 
and comparative information, all included in a consultation document (possibly a whitepaper) 
requesting comments on the question, whether such a tool could be useful for legislators.  

                                                 
18 For more information see the Website <www.tilburguniversity.nl/tilec>. 
19 For more information see the Websites <www.jm.u-psud.fr/icd> and <http://icd.recherche.jm.u-psud.fr>. 
20 For more information see the Website <www.era.int>. In September 2007 the European Law Academy will 
host an international conference on the work of the Network of Excellence. In addition, ERA publishes ERA 
Forum, a quarterly legal journal aimed primarily at practitioners, based on a selection of the best presentations 
delivered at ERA’s conferences and seminars. 
21 For an overview of stakeholder workshops and other conferences organised by the European Commission see 
<http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/events_en.htm>. 
22 Hans Schulte-Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer Law Compendium, 
Comparative Analysis, see <http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf>. 
23 See <http://www.eu-consumer-law.org/index_en.cfm>. 

IP/A/IMCO/2007-04                             5 of 16                                                     PE 385.655



On the other hand, the horizontal instrument will be a directive in force, which requires 
transposition. There will be no need to demarcate the one from the other, because the two 
documents function on completely different levels. The do not neighbour at all.  

Nevertheless, the question is very well justified, because  

(1) there are many mutual influences and interferences between the two exercises, and 

(2) the content of the two documents widely overlap. 

Both aspects shall be illustrated by some examples 

(1) Mutual influences and interferences between the two exercises 
The preparatory works for both exercises are closely interwoven. Many of the Researchers 
who elaborated the Consumer Law Compendium, including the authors of this paper, also 
participate in the Network of Excellence, which prepares the academic CFR.24 This has the 
advantage that the results of the comparative research in the field of consumer law directly go 
into the CFR work. 

The Commission has appointed about 180 Stakeholder Experts which form the so-called 
CFR-Net.25 In the course of the CFR-Net the Commission has organised many common 
workshops of researchers and stakeholders. In these workshops, the researchers from the 
Network of Excellence presented preliminary drafts of parts of the ‘academic’ CFR to the 
stakeholders and the Commission.26 The drafts were then discussed during workshops.  These 
discussions lead to very useful input for the continuation of the work. Several of these 
workshops were specifically devoted to consumer issues. Several of the drafts presented there 
had been worked out on the basis of the results of the Consumer Law Compendium, others on 
the basis of the results reached in the CFR exercise. It is clearly discernible, that the 
consultation documents of the Commission on individual directives and the Consumer Law 
Green Paper have profited from these works. In fact, most of the issues put up for discussion 
in the Green Paper seem to be a result of this mutual exchange between Commission officials, 
researchers and stakeholders in the CFR-Net  

The stakeholders, together with delegates from the Member States and some of the 
researchers had three big conferences, organised by the respective Council Presidencies 
(London September 2005, Vienna May 2006, Stuttgart March 2007).27 Also at these 
conferences the overall progress, the attained level of co-operation and individual drafts of the 
researchers were discussed. Also the results achieved there seem to have had substantial 
influence on both exercises.  

(2) Overlapping Content of Both Documents 
The academic CFR, and also a future political CFR, necessarily widely overlap with the 
content of the planned horizontal instrument. This follows from the purpose of the CFR which 
is to reflect the actual state of EC law and the law in the Member States.  

                                                 
24 A list of the researchers participating in the work of the Network of Excellence is available from the website 
<http://www.copecl.org/>. 
25 See Christian von Bar/Hans Schulte-Nölke, Gemeinsamer Referenzrahmen für europäisches Schuld- und 
Sachenrecht, Zeitschrift für Rechtspolitik 2005, pp. 165, 166; Dirk Staudenmayer, The Way Forward in 
European Contract Law, European Review of Private Law 2005, pp. 95, 98. 
26 For a summary of the first conference of the CFR-Net organised by the Commission in December 2004 see 
<http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/conference_report.pdf>. 
27 For more information on the conferences organised by the respective Council Presidencies see 
<http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/index_en.htm>. 
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The model rules contained in the CFR therefore must reflect (and do reflect in the current 
draft) the existing EC contract law (including consumer contract law) and the national laws of 
the Member States. Therefore the draft CFR prepared by the researchers contains rules on the 
vast majority of the subjects raised in the Green Paper, for instance, a general good faith 
clause, rules on withdrawal, unfair terms, general remedies for breach of contract including 
damages as well as specific provisions on consumer sales. It is up to the political institutions 
to make use of such model rules for legislation purposes – or to choose other models. The 
‘academic’ CFR is just potential building material for legislation. As it also intends to reflect 
the actual state of the law in Europe, it will have to be changed if the EC legislator opts for 
other solutions than suggested in the CFR. 

The answer to the question is: There is no demarcation line, but mutual influence. By means 
of comparative research the (until now only academic) CFR provides building material for EC 
legislation like the planned horizontal consumer directive. Therefore the CFR might influence 
the content of EC law, if the political decision makers use the material. At the same time, a 
new development in EC law or in the national laws might influence the CFR, because the 
(academic as well a possible future political) CFR intends to reflect commonalities and 
tendencies in the diversity of European national laws and EC laws and therefore must react to 
such developments.  

The following table might help to clarify the boundaries and interdependencies of the two 
exercises: 
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Common Frame of Reference Consumer Acquis Review 

Coverage: 
• General Contract Law 
• Specific Contracts 
• Extra-Contractual Matters (the 

‘academic’ CFR contains such 
materials, whereas a future ‘political’ 
CFR might be strictly limited to 
contract law)? 

Coverage: 
8 Consumer Law Directives: 

• Doorstep Selling 85/577 
• Package Travel 90/314 
• Unfair Terms 93/13 
• Timeshare 94/47 
• Distance Selling 97/7 
• Injunctions 98/27 
• Price Indication 98/7 
• Consumer Sales 99/44 

Academic Preparatory Works: 
Network of Excellence: 

• Study Group (since 1998) 
• Acquis Group (since 2002) 
• Insurance Group (since 1999) 
• Evaluative and Supportive Groups 

supported by the stakeholder CFR-Net 

Academic Preparatory Works: 
 

• Acquis Group Members &  
• National Correspondents 

 

Academic Product: 
• Draft Common Frame of Reference 

(Model Rules supplemented by 
comments and comparative 
information)  

 

Academic Product: 
• Consumer Law Compendium 

(Database & Comparative Analysis, 
available from the Homepage of the 
Commission) 

 
Possible Political Products: 

• Communication (2009) 
• Legislation aid (“toolbox”) as inter-

institutional Agreement (after 2010) 
• Optional Instrument (“Blue Button”)  

– 2015, if ever? 
 

Planned Political Products: 
• Green Paper (2007) 
• Proposal for Horizontal Directive and 

review of individual Directives (2008) 
• Horizontal Directive (2009) 
• Review of individual directives (2009)

 

IP/A/IMCO/2007-04                            8 of 16                                                     PE 385.655



2. Which provisions of the contract law should be specifically regulated in 
the consumer law? Should the lex specialis rule be applied (lex specialis 
derogat legi generali)? 
a) Scope of the Planned Horizontal Instrument 
The first question is of particular relevance with regard to the current Consumer Acquis 
review and the planned horizontal instrument. As laid out above under Question No. 1, the 
Commission has put a number of issues forward for discussion which could become part of 
the horizontal instrument:28 

• Definition of “consumer” and “professional” 

• Rules on consumers acting through an intermediary 

• A general clause of good faith and fair dealing 

• The (amended) provisions of the Unfair Terms in Consumer Contract Directive 
93/13/EEC  

• Rules on the contractual effects of failure to provide information 

• General rules on the right of withdrawal (e.g. length of the withdrawal period, 
modalities of exercising the right of withdrawal, cost imposed on consumers in the 
event of withdrawal) 

• General contractual remedies 

• Provisions giving consumers a right to damages 

• The (amended) provisions of the Consumer Sales Directive 99/44 

This list of topics is broadly in line with the results of the preparatory works contained in the 
Consumer Law Compendium. However, in the course of the comparative research some 
further issues have been identified which could be considered in a horizontal instrument. Such 
issues which could be part of a “common core” of the Consumer Acquis include:29 

• Some technical definitions like “in writing” or “durable medium” (the latter along Art. 
2 lit. f of Directive 2002/65) 

• Consumer rights in case of choice of law clauses (if such rules are not left for a future 
Rome I Regulation) 

• More detailed rules on the effects of withdrawal, in particular regarding the 
unravelling of contract after withdrawal 

With regard to some other topics which are mentioned in the Green Paper – e.g. a general 
clause of good faith and fair dealing, general contractual remedies and provisions giving 
consumers a right to damages – the comparative analysis has not provided specific findings 
which would indicate a particular need for incorporation into a horizontal instrument. From 
our perspective, a full harmonisation of these issues does not seem feasible at this moment. 
With regard to these issues the comparative research has shown substantial differences of 
notions, constructions and results in the Member States.30  

                                                 
28 Cf. Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final, p. 12. 
29 Cf. Hans Schulte-Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer Law Compendium, 
Comparative Analysis (April 2007), pp. 746 et seq. 
30 Cf. Hans Schulte-Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer Law Compendium, 
Comparative Analysis (April 2007), pp. 371 et seq.; see also the extensive analysis in Reinhard 
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It would therefore create a considerable degree of uncertainty within the Member States’ laws 
if such areas were to be fully harmonised by a – possibly rather sketchy – horizontal 
instrument. 

b) Possible Fields for Vertical Action 
As set out in the Commission’s Green Paper on the Review of the Consumer Acquis, the 
horizontal instrument will have to be complemented by a certain number of vertical actions 
(“mixed approach”).31 Here again, the question arises as to which fields of contract law 
should be specifically regulated for consumers. 

As a first step, as proposed by the Commission, some existing gaps with regard to consumer 
sales might be filled in the course of the Acquis Review, e.g. by extending the scope of the 
Directive 99/44/EC in order to include intangible goods, such as software and data.32 
However, generally speaking, EC consumer law on the sale of consumer goods already shows 
a sufficiently high density of regulation. 

A stronger need for vertical action exists with regard to services relevant to consumers. 
Compared with the regulation of consumer sales, the service sector so far has seen much less 
EC consumer legislation except for certain rules regarding financial services and insurance 
contracts. Possible fields of future community action could, for example, include construction 
services as well as the transport sector (as long as transport contracts are not already regulated 
by international conventions33). 

c) Application of the Lex Specialis Rule 
As a matter of principle, it seems useful to clarify which provisions of EC consumer 
legislation take precedence over general rules of contract law. However, as there is – for the 
time being – no general framework of contract law rules at EU level, the question where the 
lex specialis rule might apply has not yet arisen (except when it comes to delimiting the scope 
of individual directives). 

This situation will however be very different once an Optional Instrument has been enacted. If 
such an Optional Instrument contained not only B2C rules but also B2B rules, it would be 
necessary to clearly indicate which provision set up specific B2C rules which – by application 
of the lex specialis rule – take priority over general provisions in B2C relations. 

                                                                                                                                                         
Zimmermann/Simon Whittaker (ed.), Good Faith in European Contract Law, Cambridge, 2000, and Hugh 
Collins, Good Faith in European Contract Law, Oxford Journal of Legal Studies, Vol 14, 1994, pp. 229-254.  
31 Cf. Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final, p. 8. 
32 Cf. Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final, p. 24. See also Cf. Hans 
Schulte-Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer Law Compendium, Comparative 
Analysis (April 2007), p. 615. 
33 Such as the Convention on the Contract for the International Carriage of Goods by Road (Geneva, 19 May 
1956). 
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3. Do national provisions of contract law constitute barriers to trade in the 
Internal Market? 
Comparative research shows that several facets of national contract law may create obstacles 
both for businesses and consumers in the Internal Market. Five examples from the field of 
contract law may serve as an illustration of such obstacles. These examples cover: 

- rules regarding standard contract terms,  

- rules setting up a notification period for consumer remedies, 

- prescription rules,  

- pre-contractual information duties, 

- the relationship between contract law and tort law. 

Although these examples highlight possible factual or legal obstacles this enumeration does 
not involve a final assessment of whether the legal aspects mentioned are in all cases to be 
considered – in the light of the case law of the European Court of Justice – as barriers to trade 
in the sense of Art. 28 EC and Art. 49 EC.34 

a) Rules regarding Standard Terms and Conditions 
Currently it is very difficult, if not impossible, for a business to draft standard terms and 
conditions that comply with the legal requirements of all Member States. In fact, although 
standard contract terms and conditions are used very broadly across the EU, most of them 
have been developed for use in a single Member State and therefore are “designed” for (or 
against) the law of this particular Member State. In consequence, a business which is active in 
more than one Member State has to use several different sets of standard terms and conditions 
and keep them updated according to the legislative development in each legal system. 

In its Action Plan “A More Coherent European Contract Law” (COM (2003) 68 final), the 
European Commission had suggested measures to promote the elaboration of EU-wide 
standard terms and conditions, in particular by hosting a website on which market participants 
could exchange relevant information. Although this initiative was welcomed by 
stakeholders,35 the Commission in its First Annual Progress Report on European Contract 
Law and the Acquis Review (COM (2005) 456 final) abandoned the project because of the 
complexity of the task. 

The burden faced by a business using several standard terms and conditions for different 
national markets becomes obvious in the light of Art. 10(3) of Directive 2000/31/EC which 
requires a business running an e-shop to make contract terms and general conditions available 
in a way that allows the customer to store and reproduce them. In practice this rule, which 
applies both to B2C and B2B transactions, may force the business to keep more than two 
dozen different standard terms and conditions ready for downloading if the e-shop is 
addressing customers in all Member States. 

 

                                                 
34 Cf. in particular the ECJ’s judgment of 24 November 1993, Joined cases C-267/91 and C-268/91 – Keck and 
Mithouard. On further ECJ case law in this field see Jackie Jones/Reiner Schulze/Hans Schulte-Nölke (ed.), A 
Casebook on European Consumer Law, Oxford 2002. 
35 See the Summary of Proceedings of the Commission Workshop on Standard Terms and conditions (January 
2004), available at <http://ec.europa.eu/internal_market/contractlaw/2004workshop_summary_en.htm.> 
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The Directive 93/13/EEC on unfair terms in consumer contracts provides little relief. First, 
this Directive only provides for minimum standards which may be exceeded by the Member 
States (Art. 8 Directive 93/13/EEC). Many Member States have made use of this minimum 
clause.36 

In addition, as the European Court of Justice has held in Freiburger Kommunalbauten,37 the 
application of the unfairness test imposed by the directive (Art. 3 Directive 93/13/EEC) 
depends on the specific legal environment in which a contract term is used. In consequence, 
the national courts rather than the European Court of Justice have to determine whether 
certain contractual terms in consumer contracts are unfair. As a result, the very same standard 
term may be considered unfair by the courts of one Member State and fair by the courts of 
another Member State. 

b) Two Months Notification Period for Consumer Remedies 
Further obstacles for businesses active in several Member States may arise with regard to the 
exercise of consumer remedies. In fact, despite the enactment of Directive 99/44/EC on 
certain aspects of the sale of consumer goods and associated guarantees there are still 
considerable differences regarding the remedies available to consumers in case of non-
conformity. For example, Art. 5(2) Directive 99/44/EC allows Member States to provide that 
the consumer must inform the seller of the lack of conformity within a period of no less than 
two months from the moment of discovery in order to benefit from his rights. This optional 
rule has led to a legislative fragmentation within the EU: 15 Member States have opted for 
such a notification duty, 10 Member States have abstained from introducing it.38  

Member States using the notification 
option 

Member States not using the notification 
option 

CY, DK, EE, FI, HU, IT, LT, MT, NL, 

PL, PT, SK, SL, ES, SE (15) 

AT, BE, CZ, FR, DE, EL, IE, LV, LU, 

UK (10) 

Furthermore, the laws of those Member States which have introduced a notification duty 
show considerable differences with regard to the length of the notification period. As a 
consequence, businesses face major difficulties both in finding the applicable law and in 
formulating e.g. standard terms and conditions which comply with the different legal 
standards set by the laws of the Member States. 

In its Green Paper on the Review of the Consumer Acquis, the European Commission has 
identified the notification requirement as a potential source of confusion for consumers and 
businesses.39 Any action on this topic might reveal itself as politically difficult, as a full 
harmonisation of this issue either involves raising the level of consumer protection in 16 
Member States or lowering the level in the other 10 Member States. Nevertheless, unlike the 
afore-mentioned difficulties in drafting EU-wide standard terms and conditions, the issue of 
diverging notification requirements seems to be solvable in the course of the review of the 
Consumer Acquis. 

                                                 
36 For a detailed overview of the use of the minimum clause in Directive 93/13/EEC see Hans Schulte-
Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer Law Compendium, Comparative Analysis, p. 
326 et seq. 
37 Judgment of the Court (Fifth Chamber) of 1 April 2004, C-237/02 - Freiburger Kommunalbauten GmbH 
Baugesellschaft & Co. KG v Ludger Hofstetter and Ulrike Hofstetter. 
38 See Hans Schulte-Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer Law Compendium, 
Comparative Analysis, p. 642 et seq. 
39 See Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final, p. 29. 
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c) Prescription Rules 
Further difficulties for businesses and consumers are caused by diverging rules on the 
prescription of actions. Such divergences exist in respect of prescription periods, the 
commencement of the running of time as well as the ability to interrupt or stop the running of 
time. So far, there is no uniform EU-wide legislation on prescription periods except for the 
Directive 85/374/EEC which sets a three year prescription period for claims concerning 
liability for defective products.40  

In a recent report, the Legal Affairs Committee of the European Parliament has highlighted 
divergences in relation to prescription periods in trans-national personal injury cases and 
called on the Commission to carry out an inquiry into the effects of the existence of differing 
prescription periods within the Internal Market.41 

However, such divergences also exist in the field of contract law. As a result there is a serious 
lack of predictability as to how long a business may face contractual claims from the other 
contracting party. The need for an approximation of laws in this field of law is further 
underlined by the recently published “avant-projet” for a reform of the French law of 
obligations and the rules on prescription.42 According to the “avant-projet”, the general 
prescription period shall be reduced to three years.43 This legislative proposal shows a 
tendency towards further coherence regarding prescription rules within the EU.44 In fact, both 
the Principles of European Contract Law (cf. Art. 14:201 PECL) and German law (cf. § 195 
BGB) which has seen a reform of prescription rules in 2002, provide for a general 
prescription period of three years. Despite the recent steps taken independently by some 
Member States that may lead towards more coherent rules on prescription, this field of law 
remains particularly complex and intransparent. 

                                                 
40 Cf. Art. 10(1) Directive 85/374/EEC. However, according to Art. 10(2) of the Directive the laws of Member 
States regulating suspension or interruption of the limitation period shall not be affected by the Directive. 
41 Draft Report on “The limitation periods in cross-border disputes involving injuries and fatal accidents” 
(2006/2014(INI)). 
42 See Pierre Catala (ed.), Avant-projet de réforme du droit des obligations et de la prescription, Ministère de 
Justice, Documentation française, Paris 2006. The full text of the avant-projet including the proposed provisions 
and an explanatory memorandum is available from the website of the Association Henri Capitant: 
<www.henricapitant.org>; see also Bénédicte Fauvarque-Cosson, Towards a New French Law of Obligations 
and Prescription, Zeitschrift für Europäisches Privatrect, 2007, p. 428 et seq. 
43 Cf. Art. 2274 of the avant-projet (p. 182): “Toutes les actions sont prescrites par trois ans, sans que celui qui 
allègue cette prescription soit obligé d’en rapporter un titre ou qu’on puisse lui opposer l’exception déduite de la 
mauvaise foi.” 
44 Cf. the explanatory memorandum of the avant-projet (p. 173): “L’actuelle proposition posant une prescription 
de droit commun d’une durée de trois ans s’est fortement inspirée des règles nouvelles réformant le B.G.B. 
(L. 26 novembre 2001, entrée en vigueur le 1er janvier 2002) et des propositions énoncées par les Principes du 
droit européen des contrats […]”. 
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d) Pre-contractual Information Duties 
A number of directives in the field of EU (consumer) law impose a variety of pre-contractual 
information requirements in respect of specific situations (e.g. doorstep selling, distance 
selling, electronic commerce) or specific products (e.g. package travel, timeshare contracts, 
consumer credit contracts).45 Although the field of pre-contractual information duties is 
probably one of the areas of contract law with the highest density of EU regulation, for 
several reasons, there is still a high degree of divergence between the national laws:46  

First, most of the directives imposing pre-contractual information duties only set minimum 
standards which may be (and in fact are) exceeded by the Member States.  

Second, the vast majority of directives do not provide any specific sanctions for failing to 
provide the information required. Therefore, the position regarding sanctions in the Member 
States is rather diffuse. Member States have adopted sanctions of varying kinds ranging from 
a mere prolongation of withdrawal periods to the nullity of the contract or even criminal 
penalties. 

Third, although the directives which impose information do specify the form in which this 
information has to be given, there is a considerable degree of incoherence regarding the form 
requirements. 

Finally, as the scopes of the directives partially overlap there may be an unnecessary 
duplication of information in cases where a transaction falls under more than one directive 
(e.g. where a package travel holiday is booked using means of distance selling).  

Many of the imperfections briefly outlined above are currently being tackled in the course of 
the review of the Consumer Acquis. However, it must be borne in mind that diverging pre-
contractual information duties also arise from other contract law provisions (e.g. rules on 
culpa in contrahendo or rules on warranties in B2B contracts) which are outside the scope of 
the Consumer Acquis review.  

e) Relationship between Contract Law and Tort Law 
When assessing possible barriers to trade arising from divergences between national contract 
laws, it is necessary to extend the scope of analysis to the interplay between contract law and 
tort law.47 In many cases, a breach of contract may also give rise to claims based on tort law 
provisions, e.g. if a person is injured when a toaster he has bought explodes. 

In those cases where claims under contract law are complemented by tort law claims, the 
business faces a double risk. Therefore, it would not be sufficient to only eliminate potential 
barriers to trade caused by contract law provisions, as this gain for the Internal Market would 
immediately be compromised by the risks resulting from tort law claims.  

In particular, there may be differences between tort law and contract law regarding the burden 
of proof, prescription periods etc. Such differences could “disturb” the efforts of creating a 
level playing field in the area of contract law. 

                                                 
45 See Thomas Wilhelmsson/Christian Twigg-Flesner, Pre-contractual information duties in the acquis 
communautaire, European Review of Contract Law 2006, p. 33 et seq. 
46 Christian Twigg-Flesner, in: Hans Schulte-Nölke/Christian Twigg-Flesner/Martin Ebers (eds.), EC Consumer 
Law Compendium, Comparative Analysis, p. 714 et seq. 
47 See Christian von Bar/Ulrich Drobnig, The Interaction of Contract Law and Tort and Property Law in Europe, 
Munich 2004. 
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f) Possible Solutions 
The list of obstacles arising from differences of national contract laws could easily be 
enlarged by many examples, such as the incorporation of standard terms into a contract 
(where the individual national laws widely vary) or the validity of retention of title clauses 
(where, in most cases, when goods cross a border, the effects of securities on those goods may 
change totally). Given the many obstacles which hinder  the Internal Market, the question 
arises how a solution to the current imperfections of the Acquis might look like. Assuming 
that inaction is not an option, three options seem worth considering. 

1. A total codification of contract law, i.e. a European Civil Code, would arguably be the 
most radical solution. Such a bold step could indeed result in eliminating the existing 
divergences between the laws of the Member States. Yet, a total codification of 
contract law on a European level is not only hardly feasible from a political point of 
view, it would also not properly reflect the variety of legal traditions and cultures 
within the EU. 

2. A more realistic way forward has been taken by the Commission in the course of the 
current review of the Consumer Acquis which aims at eliminating some of the more 
obvious shortcomings of the current EC consumer legislation. However, in several 
respects the Commission’s initiative does not go far enough. First, the Acquis Review 
is limited to a set of 8 directives concerning B2C transactions.48 Therefore, the entire 
field of B2B transactions, including cross-border trade among small and medium 
enterprises, is outside the scope of the Acquis Review. Second, the Acquis Review 
neither includes all relevant consumer directives nor, for instance, the E-Commerce 
Directive, although electronic commerce is increasingly becoming a motor of cross-
border trade in the EU. Third, the Acquis Review does not tackle the problems caused 
by the rules on conflict of laws. In fact, both the current conflict of law rules as well as 
the future rules of the Rome I Regulation49 will in most cases lead to the result that the 
consumer does not lose the protection he enjoys in his country of residence. Therefore, 
a business selling its products to consumers across the EU will be faced with a large 
number of different applicable laws. Consequently, even after the current Acquis 
Review it will not be possible for a business to run an e-shop which offers a uniform 
platform for customers from across the EU without running into conflict with the law 
of several Member States. Even if the conflict of law rules would render the law of the 
business’s country of residence applicable, this would not lead to a feasible solution, if 
the courts which have to apply this law are those in the various countries of residence 
of the consumers. 

3. If one of the practical aims of further development of EU contract law is to enable 
businesses to set up for example, e-shops which have to comply with only one set of 
rules, which in turn would provide reliable and safe shopping platforms for 
consumers, there is a third way forward.  

In fact, it might be preferable to continue the broader and more comprehensive exercise of 
elaborating a CFR and to consider whether such a Common Frame of Reference could be 
turned into an Optional Instrument. This solution would permit the business to offer the 
consumer to sell either according to the law of the consumer’s home country or on the 
terms of the Optional Instrument, a European contract and sales law.  

                                                 
48 Cf. Annex II of the Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final, p. 33. 
49 Cf. the Commission’s Proposal for a Regulation of the European Parliament and the Council on the law 
applicable to contractual obligations (Rome I), COM(2005) 650 final. 
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The Optional Instrument would provide a high level of consumer protection (as required 
by the existing directives), plus general rules of contract law (which together would solve 
99% of the cases likely to arise). When buying products in an e-shop the consumer could 
easily choose the application of the Optional Instrument by pressing a “Blue Button” on 
the screen showing his or her acceptance of the optional European Law. Such a “Blue 
Button” could be designed as the European blue flag with the twelve stars, possibly with 
an inscription for example, “Sale under EU Law”.50 It would make the benefits of 
European law visible to all businesses and consumers who want to make use of the 
Internal Market. 

 

                                                 
50 Cf. Hans Schulte-Nölke, Europäisches Vertragsrecht als blauer Button im Internet-Shop, Zeitschrift für das 
gesamte Schuldrecht 2007, p. 81. 
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