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ii. 

Specifications 

Contents of the Briefing Paper 
The central focus of the paper is to examine whether the EU has 
struck the right balance between controlling the flow of goods in or-
der to efficiently protect the community interest and promoting le-
gitimate trade. More specifically, the paper could cover the follow-
ing areas: 

Legal aspects, links and interaction between WTO law, the EU legal 
environment and national customs legislation and practices, with an 
emphasis on harmonisation and uniform application of the legal pro-
visions regulating customs and export and import procedures. The 
paper should cover the following issues: 

• Do export and import procedures fulfil their role in ensuring 
and effective implementation in practice of both EU trade 
agreements' provisions and autonomous trade measures (e.g. 
in the field of trade defence)? Specific attention should be 
paid, in this respect, to the rules concerning the classification 
of goods in the Combined Nomenclature, their customs 
valuation, as well as their preferential and non-preferential 
origin.   

• The possible trade policy impacts of the ongoing revision of 
the Community Customs Code. 

• Enhancing and improving exchanges of information and co-
operation between the national customs administrations of 
EU Member States with respect to the practical enforcement 
of common EU rules, including the possible harmonisation of 
customs offences and penalties.  

• Issues related to the uniform application of EU import and 
export rules throughout the customs territory of the EU, in 
the light of the recent dispute with the US under the WTO 
Dispute Settlement Mechanism (DS 315)   

• The possibilities of improving the operational management of 
EU customs through the creation of an integrated European 
customs service, the integration of customs functions into 
Frontex, or the creation of a new European agency 

 

 

 
 
 
 
 



iii. 

Executive Summary 

Chapter 1: 

Do export and import procedures fulfil their role in ensuring and effective implemen-
tation in practice of both EU trade agreements' provisions and autonomous trade 
measures (e.g. in the field of trade defence)? Specific attention should be paid, in this 
respect, to the rules concerning the classification of goods in the Combined Nomen-
clature, their customs valuation, as well as their preferential and non-preferential 
origin.   

The expectations on export and import procedures are very high and resemble the 
squaring of a circle. Their purpose is to secure Community and national import duties, 
facilitate legitimate trade, protect consumers against dangerous products, protect the 
environment, ensure that intellectual property rights are protected, safeguard Euro-
pean industry against unfair competition, promote industry in the Community and its 
trading partners, support less developed countries and secure the international supply 
chain. Instruments provided by the World Customs Organization are well-suited to 
perform these tasks and are also used by the Community. However, their implementa-
tion suffers from a number of deficiencies. The Combined Nomenclature is not being 
applied uniformly throughout the Community; the three-digit extension complicates 
trade unnecessarily; the statistical importance of the CN is too high. The faults in cus-
toms valuation law – identified by the Court of Auditors in 2000 – essentially remain. 
Accordingly, there is still no binding customs value information, with the result that 
different levels of customs duties are being levied at the borders of 27 member states, 
to detriment of the Community budget. The reform of the law on preferential origin is 
detrimental to European industry, trade partners and developing countries. In practice, 
it is not possible to implement a uniform method of determining origin, there will be 
various rules of origin that apply in parallel and the rules on cumulation are so com-
plicated that companies will dispense with the grant of preferential treatment. The 
abolition of all formal preferential certificates will lead to the abolition of legitimate 
expectations in relation to imports. Non-preferential rules of origin are arbitrary and 
impossible to review owing to the lack of global harmonization.  

Chapter 2: 

The possible trade policy impacts of the ongoing revision of the Community Customs 
Code. 

The reform of the Customs Code decided by the Parliament and Council and the De-
cision on a Paperless Environment for Customs and Trade (eCustoms) basically corre-
spond to the international standards of a customs law characterized by security and 
procedural simplification. However, there are likely to be some problems in the im-
plementation stage. Centralized customs clearance (that is to be welcomed) can only 
be realized if it also includes VAT and excise tax regulations. In addition, there must 
be interoperability between the various authorities involved in import and export op-
erations (e.g. tax, police, veterinary and environmental authorities) in the internal 
market as a whole. There must also be interoperability in relation to data exchange 
with third countries. The use of export data as import data would require the use of 
standardized data elements. The Customs Data Model of the WCO offers the relevant 
standard that the Community should adopt.  

 



iv. 

Fortunately, the MCC reinforces the concept of economic customs. The collection of 
import duties is dependent on goods entering economic circulation. However, it is 
also necessary to introduce uniform, pan-European penalties in the case of infringe-
ments. Member states should not be allowed too much freedom otherwise it could 
cause competitive distortions in the Community.  

Chapter 3: 

Enhancing and improving exchanges of information and cooperation between the na-
tional customs administrations of EU Member States with respect to the practical en-
forcement of common EU rules, including the possible harmonisation of customs of-
fences and penalties.  

One weakness in European Customs law is that national implementation is carried out 
by 27 autonomous customs administrations. The Commission does not have sufficient 
powers to ensure the uniform application of customs law. The current non-binding 
guidelines are unsuitable for this purpose. The Council and Parliament should use 
powers granted under the Lisbon Treaty to authorize the Commission to issue binding 
guidelines.  

The MCC requires member states to introduce effective sanctions for infringements 
against customs provisions. On the basis of experience so far, the penalties to be in-
troduced by member states are likely to vary in their severity.  This situation will lead 
to a further restriction in the internal market. The Community should issue exact stan-
dards relating to penalties in terms of administrative and criminal law. The Lisbon 
Treaty amends Art. 280 (4) of the EC Treaty and even grants the Community legisla-
tive powers in relation to criminal law. This could enable the “Corpus Juris” project to 
be realized. The Community may soon issue criminal law provisions in order to pro-
tect its own sources of finance.  

Chapter 4: 
Issues related to the uniform application of EU import and export rules throughout 
the customs territory of the EU, in the light of the recent dispute with the US under 
the WTO Dispute Settlement Mechanism (DS 315)   

The WTO dispute settlement proceedings initiated by the USA (DS 315) were de-
cided in favor of the Community but this was only due to a lack of evidence submitted 
by the USA. The non-uniform application of customs law in the EU is an inherent fea-
ture of this system. Customs law is enforced by national customs administrations; 
there is a degree of discretion that the Community is not able to control. Different ap-
plications of customs law can be seen in the classification of goods under the customs 
tariff and in the issue of internal regulations. New dispute settlement proceedings 
could very well prove successful for the Complainant. The creation of a European 
Customs Administration or at least the issue of binding guidelines by the Commission 
is therefore to be recommended.  

Chapter 5: 

The possibilities of improving the operational management of EU customs through 
the creation of an integrated European customs service, the integration of customs 
functions into Frontex, or the creation of a new European agency 
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Customs administrations may retain 25% of customs duties collected as a fixed fee for 
their administrative costs; the remainder flows into the Community budget. This fixed 
amount is a considerable barrier to co-operation between member states and blocks 
the readiness of member states to make decisions in relation to applications for Com-
munity-wide Single Authorizations or the introduction of centralized customs clear-
ance, since it is unclear which administration will receive the fixed amount.  

The fixed cost allowance does not display any relation to administrative expense actu-
ally incurred. Owing to the principles of customs exemptions or reduction of customs 
tariffs, customs duties are often not collected; administrative expense nevertheless 
remains. The fixed allowance should be abolished altogether. 

National IT solutions are a serious barrier to trade. It is anachronistic that 27 different 
IT procedures for customs clearance should exist in single internal market. The wheel 
has always been re-invented. This development appears to be irreversible and so 
measures must be taken to ensure the compatibility of individual systems. Otherwise 
it will not be possible to realize the MCC’s concepts of centralized customs clearance 
or Single Authorization. 

The obligation of member states to repay the Community customs duties that were not 
collected due to error reduces the readiness of customs administrations to make deci-
sions. The officials are afraid of being held liable for financial damage and therefore 
prefer to face a legal dispute than to accept responsibility e.g. for repayment. 

The best solution would be to have an integrated European customs administration. 
Transferring customs tasks to Frontex is to be rejected. The second-best solution 
would be a European Customs Agency. 
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 Chapter 1 

Do export and import procedures fulfil their role in ensuring and effective imple-
mentation in practice of both EU trade agreements' provisions and autonomous 
trade measures (e.g. in the field of trade defence)? Specific attention should be 
paid, in this respect, to the rules concerning the classification of goods in the Com-
bined Nomenclature, their customs valuation, as well as their preferential and non-
preferential origin.  

A. Multi-functionality of export and import procedures 
The question indicates that a lot is expected of customs procedures and administra-
tions in the European Union (EU). The trade agreements and autonomous trade 
measures of the EU contain demanding political standards that are difficult to im-
plement in practice with the customs instruments available. This is mainly due to 
the multi-functionality of export and import duties. Multi-functionality resembles 
the squaring of a circle.  

1. Securing Community and national revenues  
EU organs and member states justifiably expect that customs administration and 
instruments levy import duties correctly and prevent fraud such as smuggling. As 
far as customs duties are concerned, this means securing the financial capital re-
sources of the Community and concerning VAT and excise tax on imports, secur-
ing national budgets. The financial aim of customs duties does not play a prominent 
role in trade policy but is nevertheless of great significance because customs reve-
nues constitute 10 to 15 % of the Community’s budget.  

2. Facilitating legitimate trade  
Increasing trade volumes due to globalization means that customs instruments must 
facilitate legitimate trade as far as possible. This aspect comes under the heading of 
trade facilitation. Clearly, time-consuming export and import procedures restrict 
trade activities and, owing to the costs they generate, have a detrimental effect on 
industry and ultimately, the state budget. However, in this respect, it must be borne 
in mind that over-liberalization can promote illegal trade that can damage the con-
sumer, industry and the state. A typical example is cigarettes that are produced ille-
gally in third countries and smuggled to European markets. Such cigarettes contain 
damaging substances that exceed the amounts normally found in cigarettes and can 
injure consumers. Such trade also infringes the intangible property rights of the 
brand’s owner. From the state’s point of view, smuggled cigarettes also represent a 
large loss of taxation revenues.  

3. Protection of consumers  

The last example already reveals an additional function of export and import proce-
dures: namely, the protection of the European Union’s populations. Customs ad-
ministrations and instruments they use must be able to supervise the movement of 
goods over EC external borders and, in particular, prevent the importation of dan-
gerous goods. Such goods may be foodstuffs, toys, technical equipment or clothing. 
Rules regarding domestic production and imports that are designed to protect the 
consumer in the EU must be observed.   
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4. Protection of the environment  
The environment is also an important aspect. Supervising the movement of goods 
over Community borders also aims to prevent exports or imports that damage the 
environment. This includes rubbish exported to third countries for disposal and pro-
tected species illegally captured or hunted for import to the Community. The same 
applies to protected tropical timber that can only be taken from sustainable forestry. 

5. Respect of intellectual property  
A further aim of Customs instruments is the protection of intellectual property 
rights. In order to combat piracy the importation of imitations must be prevented. It 
is estimated that imitation products now makes up 10% of world trade volume. 
This is not only damaging for the innovation of the European industry but also 
dangerous for the consumer. Piracy doesn’t just concern the fake Rolex watch: for 
example, cheaply produced and imitation braking components could cost car-
drivers their lives. Imitation replacement parts are even reported to have been dis-
covered in the aviation industry. Such products are clearly dangerous. 

6. Protecting industry against unfair competition  
 
The protection of industry against unfair competition (referred to in the question as 
an example) represents an additional challenge for customs instruments. Within the 
regulatory framework of the World Trade Organization, there is international 
agreement that unfair competition (e.g. by means of dumping or state subsidies) 
should be banned. Accordingly, the Community has issued various regulations to 
combat trade practices that do not comply with WTO standards.  

7. Promoting industry in the Community and trade partners  
EU trade policy measures – whether pursued autonomously or within the frame-
work of agreements, serve to strengthen the industry of the Community and trading 
partners. The numerous preferential agreements of the Community that grant pref-
erential rates for goods of origin provide clear evidence of this.  

8. Support for less developed countries  
As part of its trade policy, the Community has also set itself the goal of supporting 
the less developed countries in the world and to develop them by means of eco-
nomic co-operation. The autonomous preferential measures e.g. as part of the Gen-
eralized System of Preferences are to be viewed in this context. Imports from de-
veloping countries enjoy special preferential tariffs.   

9. Security of the international supply chain  

In recent years, the security of the international supply chain has assumed particular 
importance. The aim of supply chain security is to protect the constant flow of 
goods throughout the world against attacks of criminal or terrorist nature. The con-
sequences that an attack on sea or airports will on the population and industry are 
unimaginable. If international seaports are shut down owing to a terrorist attack, the 
world economy would suffer considerable damage. The lack of supplies would also 
have serious repercussions for the population.  
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B. Means for managing multifunctionality  
1. Introduction of internationally uniform standards of the world trade or-
ganization  
The WCO is particularly noted for its work in areas covering the development of 
global standards, the simplification and harmonisation of Customs procedures, 
trade supply chain security, the facilitation of international trade, the enhancement 
of Customs enforcement and compliance activities, anti-counterfeiting and piracy 
initiatives, public-private partnerships, integrity promotion, and sustainable global 
Customs capacity building programmes. The WCO also maintains the international 
Harmonized System goods nomenclature, and administers the technical aspects of 
the WTO Agreements on Customs Valuation and Rules of Origin.  

In 2007, the Community joined its member states in becoming a member of the 
WCO. Accordingly, the Community is obliged to transpose all binding conventions 
of the WCO into Community law. However, it should also adopt measures that are 
hortatory in nature because they also contribute to global harmonization and stan-
dardization.  

The 1999 revised Kyoto Convention that contains the most modern rules relating to 
standardized, simplified and harmonized customs procedures deserves special at-
tention. A detailed analysis of the Modernized Customs Code of the Community 
with the standards of the revised Kyoto Convention has not yet been undertaken. 
Some aspects are dealt with in this policy paper in chapter 2 A 2.  

The SAFE Framework of WCO also deserves mention. In June 2005, the Council 
of the World Trade Organization adopted the SAFE Framework to Secure and Fa-
cilitate Trade. Since then over 100 members of the WCO – including the Commu-
nity – have announced their intention to implement the Framework by legislative 
and organizational measures in their countries. The most important elements of the 
SAFE Framework are effective risk management, introduction of pre-arrival and 
pre-departure declarations and the Authorized Economic Operator (AEO). The 
Community has already issued legislation transposing these elements [Council 
Regulation (EC) No 648/2005 OJ L 117, 4.5.2005; Commission Regulation (EC) 
No 1875/2006, OJ L 360, 19.12.2006]. Risk management systems are already in 
effect in member states. Since the 1st of January 2008 economic operators have 
been able to apply to customs administrations for the grant of AEO status. From 
mid-2009 there will be pre-arrival and pre-departure declarations. By adopting 
these measures, the Community is putting the SAFE Framework into practice.  

In this connection, mention should also be made of the Community’s efforts in re-
lation to a mutual recognition of security measures. The negotiations with the USA, 
China and other countries are ongoing and it is imperative that they be successfully 
concluded. The success of the SAFE Framework will stand or fall by the mutual 
recognition of AEO status. A secure and transparent supply chain is only possible if 
all links in the chain attain the same security standards. The status granted by na-
tional administrations must also be recognized in other countries. In the Commu-
nity, all persons who obtain AEO status will be allocated an identification number. 
Within the Community this will serve to verify whether a contractual partner actu-
ally holds AEO status. In order to secure the global supply chain all countries 
should have a harmonized system of identification numbers and grant free access to 
the register on the Internet. Economic participants all over the world could then 
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easily inform themselves about their contractual partners and, in particular, verify 
their details. This would create the necessary transparency for a secure supply chain 
and eliminate the risk that economic participants are given fraudulent information.  

2. Supporting trade in third countries by reforming customs instruments  
The Community has been applying classical customs instruments for decades now 
and they basically correspond to global standards. However, there a few areas 
where the need for reform is undeniable and therefore deserve closer consideration. 

a) Combined Nomenclature 
A uniform nomenclature is essential for international trade. Since 1986 the WCO 
has developed the so-called Harmonized System. The Harmonized Commodity De-
scription and Coding Systems generally referred to as "Harmonized System" or 
simply "HS" is a multipurpose international product nomenclature developed by the 
WCO. The HS is the basis for the Combined Nomenclature (CN) used in the 
Community. This is the tariff and statistical nomenclature of the Community and 
combines the nomenclatures of the Common Customs Tariff and Nimexe (Index of 
Goods for Foreign Trade Statistics for Foreign Trade of the Community and Trade 
between their Member States). The CN provides the basis for the Integrated Cus-
toms Tariff of the European Communities (TARIC). This includes, in particular, 
additional Community sub-headings for the classification of goods (TARIC sub-
headings) and their codes, customs tariffs established in accordance with the origin 
of goods as well as a number of trade policy measures.  

Each sub-heading of the CN consists of an 8 digit code. The first six digits of this 
code show the headings and sub-headings of the HS nomenclature whilst the sev-
enth and eighth digits refer to the sub-headings of the CN. The ninth and tenth dig-
its show the TARIC sub-headings. 

This system has two weaknesses: 

• The classification of goods under the CN differs within the Community and 
leads to trade diversions. Admittedly, there is binding customs tariff infor-
mation as well as a Community data bank of all information but, in practice, 
there are deficits – as a recent research paper demonstrates (Weerth, C., 
2007). Examples include forum shopping (companies apply for information 
in the member state that will give them the most beneficial result). The 
power of member states to add an 11th digit to the 10 digit taric code also 
complicates trade unnecessarily. In addition, this power is only used by 2 of 
the 27 member states (Germany, France).  

• The statistical importance of the nomenclature is too great. A number of 
sub-divisions only have statistical importance and confuse international 
trade that uses the six-digit HS code. This aspect is becoming increasingly 
important owing to the greater exchange of data. Export data can be used as 
import data where nomenclature is similar and this can accelerate clearance 
and help make the movement of goods more transparent. The customs tariff 
nomenclature should therefore be separated from statistical information as 
far as possible. As is usually the case with Intrastat today, companies could 
pass on such information to the statistical authorities directly. They do not 
have to be attached to export or import declarations.  
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b) Law on customs valuation 
The law on customs valuation in the Community implements the standards of 
world trade law. Art. VII GATT 1994 contains the GATT customs valuation code 
that is defined by the Agreement on Implementation of Article VII of the GATT 
1994. Accordingly, customs value is basically the price at which the goods to be 
evaluated are actually sold (i.e. the so-called transaction value of the imported 
goods). Amongst the many individual problems caused by the transaction value one 
deficiency is particularly relevant for the Community: the non-uniform application 
of customs law by customs administrations.  

In a special report issued in 2000, the Court of Auditors identified a number of 
faults (Court of Auditors, Special Report No 23/2000 concerning valuation of im-
ported goods for customs purposes (customs valuation), together with the Commis-
sion's replies; OJ C 84, 14.3.2001 p. 1):  

• The absence of common control standards and working practices;  

• The absence of common treatment of traders with operations in several 
member states; 

• The absence of Community law provisions allowing the establishment of 
Community-wide valuation decisions; 

• The absence of a data bank of binding valuation decisions; 

• The absence of prior notification and records of “successive sales”; 

• In addition, the dubious treatment of air cargo costs, the consideration of 
manufacturers’ guarantees and the exchange of information between the 
customs authorities of member states.  

So far, no action has been taken in respect of these deficits. They can cause trade 
diversions in the internal market and distort competition in foreign trade.  

c) Preferential Rules of Origin 
The preferential rules of origin are an important means of implementing the trade 
policy of the Community. Almost all trade agreements use the criterion of origin in 
relation to the exchange of goods in order to promote the industries of its trading 
partners in a targeted manner. The law of origin has been undergoing reform for 
several years.  

On 16 March 2005, the European Commission adopted a Communication 
[COM(2005) 100] on the future of rules of origin in preferential trade arrangements 
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0100:FIN:EN:PDF). This 
was the follow-up to its Green Paper of 18 December 2003, which launched a 
wide-ranging debate on the subject (http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52003DC0787:EN:NOT). The Commu-
nication set out a new approach to rules of origin in all preferential trade arrange-
ments involving the Community. However, it envisaged that the first concrete ap-
plication should be to the Generalized System of Preferences (GSP). The Commis-
sion has in October 2007 produced a draft Commission regulation on the reform of 
GSP rules of origin which is now under discussion by the Member States in the 
Customs Code Committee. 

Two aspects of the draft deserve particular attention:  
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• Efforts to find a uniform method of determining origin are basically wel-
come but are destined to fail in practice. The draft for the GSP provides for 
the processing threshold as the most important criterion in determining ori-
gin. However, there will not be a uniform percentage rate but a range be-
tween 30 to 55% depending on the product. In addition, the conditions for 
the various products are so great that rules defined in the lists will have to 
be reintroduced and the added-value alone is an insufficient criterion in or-
der to establish origin.   

It will be difficult to adopt the added-value method in existing and future 
trade agreements (e.g. Economic Partnership Agreements) as intended. 
There will be a conflict between the industrial interests of Europe and its 
trading partners with the result that a compromise will have to be found in 
the processing criteria.   

• The abolition of all formal preferential certificates under the banner of re-
ducing bureaucracy operates to the detriment of the importer’s legitimate 
expectations. Up to now, importers have been able to rely on official certifi-
cates of authorities in the country of export issued under the system of co-
operation between customs authorities relating to the issue of preferential 
certificates. In 2000, Art. 220 of the Community Customs Code was 
amended to the effect that the customs debtor does not have to bear respon-
sibility for errors made by the issuing authority [Council Regulation (EC) 
No 2700/2000 of 16 November 2000 amending Council Regulation (EEC) 
No 2913/92 establishing the Community Customs Code, OJ L No 311, 
12.12.2000, p. 17]. The Modernized Customs Code contains a similar pro-
vision in Art. 82. However, once all official certificates have been abol-
ished, this provision will become redundant.  

Regardless of the actual plans for reform, the complicated rules on cumulation run 
into difficulties in practice. It is not possible to maintain the large number of pref-
erential agreements with different cumulation zones (e.g. pan- European system, 
pan-Euro-Med system of cumulation, so called Spaghetti bowl of cumulation) any 
longer. In view of the low rates of customs duties many companies do not trouble 
themselves with using preferential rules. As a result, the original intention – i.e. of 
trade facilitation – is being frustrated. If preferential tariffs are no longer used then 
it will no longer possible to use tariffs as an argument of global procurement policy 
either. Trade agreements become redundant.  

d) Non-preferential rules of origin 
Non-preferential rules of origin are of great importance for many trade policy 
measures. The World Customs Organization has not yet succeeded in reaching 
agreement on generally recognized criteria of determining origin. This represents a 
great deficit in the transposition of trade policy measures of the Community. The 
levying of anti-dumping duties is usually dependent on the origin of imported 
goods. The Community lays down the corresponding rules of origin in Art. 22 to 26 
Community Customs Code. However, it is often impossible to check whether cer-
tificates of origin from third countries actually satisfy these criteria. This indicates 
that Community trade policy is not being adequately enforced. 
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Chapter 2 

The possible trade policy impacts of the ongoing revision of the Community Cus-
toms Code 

A. Decision on the Paperless Environment for Customs and Trade 
(eCustoms) 
1. Decision of the European Parliament of 11. December 2007 
On 11 December 2007, the European Parliament approved the Common Position of 
the Council on a paperless environment for customs and trade [8520/4/2007 – C6-
0267/2007 – 2005/0247(COD)]; it was signed by the Presidents of the Parliament 
and Council on 15 January 2008. 

The Commission’s decision plans for the introduction of interoperable and easily 
accessible electronic customs systems primarily in connection with the future Mod-
ernized Customs Code (MCC). This can only be achieved if the basic conditions 
for the introduction of different electronic customs systems and future implementa-
tion of the “single window” and “one stop shop” concepts exist. In particular, the 
decision stipulates the measures that stakeholders are to take as well as accompany-
ing time limits for implementation in order to achieve a simple and paperless envi-
ronment for customs and trade before the MCC enters into force. It also requires 
measures to be taken that increase the efficiency of customs controls and ensure the 
uninterrupted flow of information in order to facilitate more efficient customs clea-
rance. The decision also deals with the fight against corruption, organized crime 
and terrorism as well as the protection of the Community’s financial interests (cus-
toms and taxes) and vital legal interests such as life, environment and intellectual 
property [cf. Art. 2, 4 Common Position (EC) No. 11/2007 adopted by the Council 
on 23 July 2007 (2007/C 242 E/01)] 

2. Reflection of eCustoms – Decision in the Modernized Customs Code 
The MCC – according to Common Position (EC) No. 17/2007 adopted by the 
Council on 15 October 2007 (2007/C 298 E/01) – clearly reflects these aims: “sim-
plification, harmonization and paperless/electronic environment” are “common 
threads” that run through the instrument from the considerations to final provisions. 
At the same time, the MCC also reflects the aims of the International Convention 
on the Simplification and Harmonization of Customs Procedures (approved by the 
Council Decision 2003/231/EC of 17 March 2003 (hereinafter “Revised Kyoto 
Convention”). For example, it contains the following rules: 

- The exchange of data and lodging of customs declarations must be made elec-
tronically (Art. 5ff., 107 MCC). This computerization requirement (and that applies 
almost without exception) in relation to the principle of making a customs declara-
tion using a single document and to communication between industry, trade and 
customs is to be welcomed.  

- Centralized customs clearance (Art. 106 MCC). This important innovation per-
mits reliable authorized economic operators (AEO or persons who satisfy the AEO 
criteria) to lodge customs declarations at the domestic customs office for goods 
presented at another location in the Community customs territory; regardless where 
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the goods are being stored, the customs debt arises at the place of the customs dec-
laration. The condition for is that each economic participant can communicate with 
every customs office in the EU electronically via his domestic customs office. 
Achieving these aims has great potential to simplify administration, reduction of 
bureaucracy and save costs in relation to all stakeholders. The Decision refers to the 
possible elimination of thousands of transit procedures that would realize the “sin-
gle windows” principle. However, there are currently reasons for doubting whether 
it is at all possible to achieve the aim of creating a centralized customs clearance 
that excludes taxation and statistical aspects. We argue that e.g. data collection for 
statistical purposes should be completely uncoupled from customs clearance and 
seriously tackle questions relating to VAT and excise tax. For example, if tax direc-
tives are amended so as to allow import VAT or import excise tax to be levied in 
the country where the importer is established and to be paid in the countries of con-
sumption (i.e. transferring the concept “one stop shop” to the law on indirect taxa-
tion).  

- Electronic Risk Management (Art. 4 no. 20, Art. 5 (2), Art. 10 (1) (d), Art. 25 (2), 
Art. 25 (2), (3) MCC). The aforementioned interests can only be protected by in-
stalling and using intelligent and centralized risk analysis systems. The MCC cre-
ates the necessary legal conditions for this aspect in relation to customs clearance. 

However, one criticism is that the Council believes the Commission’s implement-
ing provisions in Art. 183 (1) MCC – relating to the electronic exchange of data – 
do not apply to traffic between the customs authorities and other authorities of the 
member states (e.g. environmental, veterinary or police authorities (amendment 53 
– C 289E/65)). This may prevent the “one stop shop” concept from being achieved. 
As can be seen from modern intelligent information systems used at seaports, the 
electronic interoperability of all the relevant import and export authorities is essen-
tial for efficient border security controls.  In addition, Art. 2 c) MCC calls for close 
co-operation with the aforementioned “other authorities” (similarly, Art. 4 (4) c) of 
the Common Position on eCustoms).  

3. International aspects of the eCustoms Decision  

A modernized EU customs law should also take account of the effect that the elec-
tronic environment will have on trade with third countries (cf. Art. 133 (2) EC 
Treaty). Is the eCustoms concept contained in the MCC sufficient to ensure inter-
operability with other states outside the EU? The globally linked customs world of 
the future might also mean that e.g. import data will be used at the same time as 
export data and vice-versa. Since these aspects are not expressly addressed either in 
the considerations or in the individual provisions of the MCC, it is recommended 
that improvements be made in this regard. In particular, the MCC should take ac-
count of the possibilities of the customs data model developed by the WCO for 
standardized customs and other data elements (cf. Also Art. 2 (2) (a) and (3) of the 
Common Position on eCustoms.  It has also been reported that the US customs ad-
ministration is also in favour of adopting the WCO data model. In order to reign-in 
the flood of data and promote internationalization it should be considered whether 
it would be possible to limit the data set for customs declarations to the data ele-
ments of the WCO SAFE Framework that has been introduced to Community law 
in Annex 30A of the CCIP. 
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B. The Modernized Customs Code  
The European Parliament’s approval of the MCC on the 19th of February 2008 
marked an important step towards a modern customs law and represents an 
achievement of which the Community can feel proud. The whole package is future-
proof. In particular, the switch from paper-based to electronic declarations repre-
sents a correct decision in view of all the problems. It is the only way of ensuring 
centralized clearance. Many other individual aspects such as the re-structuring the 
law on representation under Art. 11 f. MCC and anchoring legal hearings in Art. 16 
(4) MCC are also to be welcomed.  

1. Customs Procedures 
Customs procedures have been harmonized and considerably streamlined. This is 
also to be welcomed unreservedly. Many peculiarities in the present system are due 
to the fact that national customs authorities have come up with their own solutions 
that have only been added to existing customs law in part. One example is the de-
sign of inward processing as part of the non-recovery procedure and drawback pro-
cedure. Customs law has become impossibly convoluted and difficult to explain 
even using IT systems. It is to be hoped that the streamlined approach will also be 
reflected in the implementing provisions that still await formulation. Admittedly, 
there are many details that still have to be dealt with and, in this respect too, the 
approach must retain a sense of proportion and aim to regulate less instead of more. 
When the last large-scale reform of the implementation regulation was carried out, 
the decision was taken to deal with specific questions in guidelines. This approach 
should also be adopted here, in respect of the entire Customs Code.   

2. Customs Debt 
Restructuring the law on customs debt is also a welcome move. Summarizing the 
conditions for accrual in two articles relating to compliance (Art. 44, 48 MCC) and 
non-compliance (Art. 46, 49 MCC) increases transparency. 

a) Reinforcing the Concept of Economic Customs  
The economic concept of customs has been considerably strengthened. Not every 
infringement will result in the accrual of a customs debt. Provisions that extinguish 
the customs debt, particularly Art. 86 (1) g) MCC ensure that the accrual of a cus-
toms debt does not punish misdemeanor by the economic participants. Instead, the 
introduction of goods into economic circulation is the decisive factor.   

b) Replacing the imposition of customs debt with punishment by penalties in 
the case of infringements  
The system is cushioned by an alternative punishment of non-compliance. The ap-
plication of penalties under Art. 21 MCC is the decisive requirement for the func-
tioning of the principle. Otherwise, procedural rules could be infringed with impu-
nity. At the same time, this issue raises the question as to the general permissibility 
of penalties in EU law (see Chapter 3 B). Clarification is therefore needed in this 
respect as well. 

3. VAT and excise tax 
The tax problem – deliberately excluded from the MCC – must also be solved. Af-
ter all, the reform can only succeed once the systems of import VAT and import 
excise tax have been harmonized with customs law. 
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Chapter 3 

Enhancing and improving exchanges of information and cooperation between the 
national customs administrations of EU Member States with respect to the practi-
cal enforcement of common EU rules, including the possible harmonisation of cus-
toms offences and penalties. 

A. Guidelines issued by the Commission 
1. Problem: Differing national provisions and – of late – questionnaires 
throughout the Community (e.g. AEO) 
Owing to the restricted powers granted under the EC Treaty, the EU cannot ensure 
the uniform application of customs law. In addition, it is bound by the principle of 
subsidiary in accordance with Art. 5 EC Treaty as well as the principle of propor-
tionality (cf. typically consideration no. 40 of  the Modernized Customs Code (C 
298E/4). 

Accordingly, national customs administrations issue their own administrative pro-
visions that apply only within their own borders (e.g. in Germany, known as “inter-
nal regulations”) in order to implement the Customs Code and Customs Code Im-
plementing Provision in particular. These provisions result in the non-uniform ap-
plication of Community customs law. Owing to political reasons it may not be pos-
sible at present to create a single European customs administration that directly im-
plements Community customs law in all member states through its own officials. 
Such a move would also require an amendment to the EC Treaty. 

2. Need for uniform European standards for the administrations of member 
states  
One solution could be achieved by empowering the Commission to issue binding 
administrative provisions in relation to the customs administrations of member 
states. So-called “guidelines” or “guidance” could be used for this purpose.  

When issuing guidelines, the Commission usually follows two aims in relation to 
national customs authorities and economic participants. With regard to the 27 na-
tional customs administrations, the aim is to ensure a uniform interpretation and 
application of customs law. This is necessary in order to prevent discrimination 
against economic participants pursuant to Art. 12 (1) EC and to enforce the general 
principle of equal treatment. Economic participants must be able to rely on being 
able to operate throughout the Community under similar conditions (Natzel, J., pp. 
41 f. with further references). The guidelines should be used instead of interpreta-
tive instructions issued by individual states, thereby making the latter redundant 
(opinion of the Commission’s legal service, Nature and Value of Guidelines, 
TAXUD/1406/2006 of 5 April 2006 para. 2, 4; consideration (5) of the Regulation 
Amending the Customs Code, OJ L 117 p.13 of 4 May 2005). Consequently, the 
second aim is to create a predictable, transparent legal and operational framework 
for economic participants (COM (2003) 452 of 24 July 2003, p. 10). 

Theoretically, it would of course be possible to incorporate the contents of the 
guidelines in the CCIP itself. However, such a move would overload the code with 
regulations and make it practically unreadable, thereby disadvantaging economic 
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participants. It would also complicate amendments and it should be in the nature of 
guidelines to quickly react to e.g. technical progress or logistical necessities. Ac-
cordingly, the Commission decided relatively early on to make guidelines available 
to customs authorities and economic participants when introducing new or amend-
ing existing provisions (COM (2001) 51 of 8 February 2001, p. 18). The Commis-
sion has already issued guidelines in relation to the following subjects (for refer-
ences see Natzel, J, p. 44) 

- guidelines on customs procedures with economic significance, 

- guidelines on special use, 

- guidelines on special cases relating to repayment, remission or recovery,  

- guidelines on the authorized economic operator (AEO), 

- guidelines in the form of explanatory notes concerning the combined nomencla-
ture of customs tariffs.  

Further guidelines are currently being prepared (e.g. concerning the single Euro-
pean authorization (SEA)) applicable to cross-border simplified procedures. 

3. Legal character of guidelines; protection in primary EC law  
The legal character of such guidelines is so far unclear. In fact, the term “guide-
lines” already differs from the usual acts pursuant to Art. 249 EC. However, ac-
cording to the jurisprudence of the ECJ and leading opinion, it is the content of the 
measure rather than its description that is crucial for the categorization of Commu-
nity acts (see Judgement of the ECJ of 11 November 1999, C-48/98, ECR I-7877; 
Natzel, J., p. 47 with further references). However, when evaluating the contents of 
guidelines it quickly becomes clear that this instrument does not involve regula-
tions, directives, decisions, opinions or recommendations in the sense of the classi-
cal forms of acting as referred to in the EC Treaty. Rather, guidelines form a quasi 
“sui generis” part of the Commission’s general strategy to support customs admini-
strations and economic participants by making explanatory interpretative provi-
sions available when introducing new regulations, in line with the initiative to im-
prove Community legislation. Therefore, guidelines may be deemed to constitute a 
new form of Community act that has not yet been anchored in the primary EC law. 

Since the Commission has so far claimed that guidelines have an explanatory rather 
than legally binding character (c.f. e.g. Guidelines concerning Title III “Customs 
procedures with economic impact” of Commission Regulation (EEC) No 2454/93 
of 2 July 1993), it is important to identify the legal foundations for this new act. 
This is also necessary because, in member states, guidelines are predominantly in-
corporated in national administrative instructions and therefore have an indirect le-
gally binding effect at least in relation to the national administrations concerned. 
One recent example of this was the Commission’s Authorized Economic Operator 
(AEO) Guidelines (TAXUD/2006/1450 of 26 June 2007). Therefore, guidelines 
arguably represent interpretative administrative provisions issued by the Commis-
sion. This being the case, the Commission must have the necessary power to issue 
guidelines. In addition, a statutory basis for guidelines is necessary because the in-
ternal regulations affected by guidelines usually have a legally binding effect on 
individual economic participants owing to the general principle of equality (prohi-
bition of discrimination) contained in primary law and national constitutional law. 

At first glance, this could be achieved by Art. 249 B once the Lisbon Treaty takes 
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effect (CIG 14/07 of 3 December 2007). This provision expands the acts of the EU 
organs and would enable power to be transferred to the Commission to adopt “non-
legislative acts of general application to supplement the legislative act.” In the leg-
islative acts in question, the aims, contents, scope and duration of the transfer of 
power would be laid down in express terms (so-called “delegated acts”). This new 
species of Community act does not represent formal but material and therefore 
binding law. The question as to whether guidelines should be given such a charac-
ter in future awaits examination. As far as we are concerned, the “legalization” of 
guidelines is to be recommended.  

In the absence of recourse to Art. 249 B of the Lisbon Treaty, the power to issue 
(non-binding) guidelines can nevertheless be based on Art. 211, 1st indent, EC 
Treaty (in future Art. 17 of the European Union Treaty) and the concept of the 
Commission as “guardian of Community law” (Natzel, J. pp. 54 ff. with further 
references). 

3. Anchoring the power of the Commission in the Modernized Customs Code 
The Commission should expand its principle of issuing explanatory notes and 
guidelines using Art. 195 of the MCC (in the version of the first reading by the 
European Parliament of 29 November 2006), and (in keeping with the legal opinion 
presented here), standardized (cf. also COM (2005) 608 of 30 November 2005). 
However, the Council has rejected this in its Common Position (loc. cit., amend-
ment 54) pointing out that, in its opinion, explanatory notes and guidelines have no 
place in a legal text owing to their non-binding character. This may currently be 
correct in strict legal terms but it does not help to clarify the character of guidelines 
for member states.  

With regard to the above considerations of primary law and regarding the ratifica-
tion of the Lisbon Treaty along with its Art. 249 B, this aspect deserves re-
consideration.  

B. Harmonization of customs offences and penalties 
1. Effective protection of financial interests of the Community is necessary 
Customs revenues represent an independent source of income for the European 
Community. The protection of the Community’s financial interests by criminal 
sanctions has so far been regarded as a national task of Member States. This re-
flects the widespread view that according to the principle of limited powers the 
European Union has not yet been granted the power to create a supranational 
criminal court. This situation has led to a fragmentation of criminal law regarding 
offences against the financial interests of the European Community. This adversely 
affects the interests of the European Community since the level of deterrence varies 
in accordance with the penalties applied by each European state. It also damages 
the interests of economic participants since competitors are exposed to differing 
criminal penalties and sentencing depending on where the criminal offence was 
committed.  

The pressing need for effectively protecting the financial interests of the Commu-
nity throughout Europe is not challenged by representatives who restrict jurisdic-
tion to combat fraud to individual Member States. On this basis, three attempts 
have been made to adapt national systems of criminal law to the increasingly inter-
national challenges in this area, namely through assimilation, harmonization and 
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co-operation, measures that are not always clearly defined. Overall, one has to con-
clude that none of these measures has resulted in significant steps towards achiev-
ing an effective protection of the Community budget through criminal penalties. 

2. Authority to issue criminal law on the basis of Art. 280 (4) EC? 
Against this background, more recent developments relating to criminal penalties 
are all the more significant. Since the Treaty of Amsterdam, Art. 280 (4) EC grants 
the power to issue criminal provisions to protect financial interests at Community 
level.  It reads as follows: 

“4. The Council, acting in accordance with the procedure referred to in Ar-
ticle 251, after consulting the Court of Auditors, shall adopt the necessary 
measures in the fields of the prevention of and fight against fraud affecting 
the financial interests of the Community with a view to affording effective 
and equivalent protection in the Member States. These measures shall not 
concern the application of national criminal law or the national administra-
tion of justice.” 

The Council’s power to issue criminal provisions in Community law exceeds the 
obligation to assimilate and co-ordinate contained in Art. 280 (2) and (3) and 
makes it possible to harmonize the currently non-uniform national criminal and law 
and procedural criminal law by means of Community legal acts (Delmas-Marty, M. 
and Vervaele, J.A.E., p. 54). 

3. Amendments by the Lisbon Treaty  
It is debatable what significance should be attributed to the second sentence of Art. 
208 (4) EC that confirms the sovereignty of Member States with regard to criminal 
law. However, this implies that the “necessary measures” of the first sentence is not 
restricted to non-criminal measures. Preferably, the provision should be taken as 
confirmation that the co-existence of Community and Member State jurisdiction in 
relation to criminal law that combats fraud ends up adversely affecting the Com-
munity budget. This interpretation is confirmed by the current legal development. 
The second sentence of Art. 280 (4) EC has been deleted by the Lisbon Treaty 
thereby making it clear that the “necessary measures” includes all measures that 
effectively protect the financial interests of the Community. They can relate to ad-
ministrative law, such as the penalties imposed in market regulation; however, such 
measures can also deal with criminal acts that have hitherto been reserved to na-
tional legislatures.  

4. Perspective: Corpus Juris 
Proposals on the possible form that criminal provisions protecting financial inter-
ests may take in Community secondary legislation are offered by the Corpus Juris 
(Delmas-Marty, M. and Vervaele, J.A.E., p. 189 pp.). This work contains a pro-
posal for criminal law and procedural criminal law limited to certain sectors and 
also responds to calls for an act of “fraud to the detriment of the Community 
budget” that includes customs and fiscal debt.  

Article 1 – Fraud affecting the financial interests of the European Commu-
nities and assimilated offences 

1. Fraud affecting the budget of the European Communities constitutes a 
criminal offence, both in the area of expenditure and in the area of receipts, 
when one of the following acts has been carried out either intentionally 



 
 

14

(fraud) or by recklessness or by gross negligence (assimilated offence): 

a) in connection with a grant or subsidy or the settlement of a fiscal debt, 
presenting the competent authority with declarations which in important re-
spects are incomplete, imprecise, or based on false documents, in such a 
way as to risk harm to the financial interests of the European Communities; 

b) ….. 

Besides substantive law, the code also contains a general part as well as the basic 
features of procedural criminal law. The Corpus Juris has been met with general 
approval and, despite being limited in scope, has the potential to lay the founda-
tions for a future European criminal law.  

Chapter 4 

Enhancing and improving exchanges of information and cooperation between the 
national customs administrations of EU Member States with respect to the practi-
cal enforcement of common EU rules, including the possible harmonization of cus-
toms offences and penalties. 

 

A. The Course and Result of the Proceedings EC - Selected Customs Matters 
The WTO dispute settlement proceedings "EC - Selected Customs Matters" 
(WT/DS 315/AB/R), initiated by the USA, dealt inter alia with the question of 
whether the EC was applying its customs law contrary to the requirement of uni-
formity in Art. X:3 (a) GATT and whether this could even be considered a problem 
inherent in the EC’s system of customs law. In its report of 16 June 2006, the Panel 
expressed considerable reservations on the legality of the EC customs law regime 
but did not consider them serious enough as constituting an infringement of WTO 
law. The report of the Appellate Body (AB) of 13. November 2006 managed to 
consider the criticism expressed by the United States but without having to make 
any decision against the EC with regard to the fundamental questions.  

The criticism of the United States concentrated on the fact that the EC did not have 
a uniform customs administration. The USA based its evidence merely on a few 
selected examples of customs practice. This (in retrospect, unsuccessful) tactic 
played a crucial role in the outcome of the proceedings. The AB held that, in prin-
ciple, it could decide the question of whether the system of applying EC customs 
law infringed WTO law as a whole. However, refrained from making a finding on 
this issue owing to the extremely limited findings of the Panel in this respect. The 
lack of a procedural mechanism for referring the issue back to the Panel for deci-
sion meant that the Appellate ultimately left the question undecided. However, it 
did not do this without making some general observations on the issue in dispute. 
As a result, there is a justified risk that renewed WTO proceedings against EC cus-
toms law will prove successful if a complainant chooses an approach that pays 
greater attention to customs practice and satisfies the requirements that have now 
been established. 
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B. Evidence for a non-uniform application of Art. X:3 (a) GATT 
1994 
The following general rules can be deduced from observations on the interpretation 
of Art. X:3 (a) GATT 1994 made in reports of the dispute settlement organs:  

- If different customs authorities apply abstract terms (goods-related terms concern-
ing classification/terms in the customs code such as “economic requirements”) dif-
ferently in the same or similar cases, they will infringe Art. X:3 (a) GATT 1994 
(WT/DS315/R, para. 7.305; WT/DS315/AB/R, paras. 244 ff., 260); 

- Substantive divergences e.g. in the (non-binding) guidance of customs authorities 
relating to the application of an actual provision of EC customs law and whose ap-
plication is limited to an EC Member State may constitute evidence of an infringe-
ment against Art. X:3 (a) GATT 1994 (WT/DS315/R, para. 7.464) 

- In general, Art. X:3 (a) GATT 1994 does not state whether a standard that regu-
lates a certain area of the customs administration requires prescriptive or discre-
tionary terms; divergences resulting from the exercise of such discretion will in-
fringe Art. X:3 (a) GATT 1994 if the existence and the exercise of discretionary 
terms unduly compromise the underlying due process objective, thereby rendering 
the trading environment insecure and unpredictable without just cause 
(WT/DS315/R, para. 7.434; WT/DS315/AB/R, para. 215, 216). 

C. Systematic, non-uniform application by national administra-
tions  
The EC, as a WTO member, now sees itself confronted with the task of complying 
with these requirements. The principle of indirect administrative enforcement in 
Community law means that it cannot accomplish this task itself but only through 
national customs authorities. Customs law – as Community law – is implemented 
by the respective executives of member states and not a European authority. The 
Commission does not have any right to direct the respective customs authorities of 
EC member states.  

On the contrary: in order to apply the Customs Code and Customs Code Imple-
menting Provisions, national authorities issue their own provisions that only apply 
within national boundaries. It is these national administrative provisions that lead to 
a non-uniform application of Community customs law. A study that appeared in 
Germany in February 2008 lists a number of diverging legal applications (Dierks-
meier, 2008). There is potentially sufficient “evidence” available in the publicly-
accessible administrative provisions of EC member states to prove a non-uniform 
application of EC law in practice.  

The non-uniform application of customs law is due to the fact that Community law 
is implemented by national customs administrations by means of indirect adminis-
trative enforcement. Thereby, the non-uniform application is not limited to individ-
ual cases or situations but rather represents an inherent characteristic.  

D. Justification by Art. XXIV:12 GATT 1994? 
On appeal, the EC claimed that an interpretation of Art. X:3 (a) GATT 1994 also 
had to take into account Art. XXIV:12 GATT 1994. This provision states that 
“Each contracting party shall take such reasonable measures as may be available to 
it to ensure observance of the provisions of this Agreement by the regional and lo-
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cal governments and authorities within its territories.” According to the EC, this 
provision offers grounds for an appeal because it provides a defence for member 
states that do not have any reasonable measures available to implement a GATT 
provision (Lux, M. and Rovetta, D.). Owing to the fact that an infringement was 
never established, the AB did not have any basis on which to decide the question of 
a possible justification. That said, it is unlikely that a decision would support the 
EC’s interpretation in future proceedings.  

Neither the wording nor the purpose of Art. XXIV:12 GATT 1994 support the 
EC’s contention that the provision amounts to an exception or justification. In addi-
tion, other dispute settlement proceedings deal with different sets of facts.   

Consequently, one has to assume that it would not be possible to justify the system-
atic, non-uniform application of EC customs law.  

E. Suggested solutions 
The EC is in a dilemma. As a member of the WTO, it  is obliged to adhere to the 
requirements laid down in the GATT. At the same time, the limited powers granted 
in the EC Treaty mean that it does not have any possibility of ensuring the uniform 
application of customs law.  

There are two possible solutions: 

1. The creation of a European customs administration. This would directly ap-
ply Community customs law directly through its own authorities in all 
Member States.  

2. Grant the Commission the competence to issue binding internal regulations 
for the customs authorities of the member states. This could be achieved by 
means of so-called guidelines or guidance that could be based on Art. 249 
B, once the Lisbon Treaty enters into force (see Chapter 3 A).  

Chapter 5 

The possibilities of improving the operational management of EU customs through 
the creation of an integrated European customs service, the integration of customs 
functions into Frontex, or the creation of a new European agency 

A. The 25 % fee for collection costs as a barrier to co-operation  
Plans to improve the operational level of the EU customs administrations must not 
overlook the 25 % collection costs fee.  The system of capital resources equips the 
Community with the financial resources it requires to carry out its tasks. As com-
pensation for levying customs duties, member states receive a 25 % collection fee. 
This fixed amount has risen successively from the original 5 % to 10 % to it current 
level of 25 % and aims to compensate the administrative expense incurred by the 
individual national customs administrations.  

This concept (that was always arbitrary from the outset) has now proved itself to be 
a great obstacle to reform.  

1. Slow implementation of “single authorizations”  
Despite the fact that the relevant legal foundations have existed for many years, 
member states are still having trouble to authorize customs procedures that affect 
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several member states. One example is the customs warehouse of an importer of 
Japanese heavy goods vehicles. In theory, it is possible to issue an authorization for 
the warehouses in all 27 member states – subject to the agreement of all national 
customs authorities. If the goods are then released for free circulation the customs 
debt arises at the place where the customs declaration was lodged. This place could 
always be the same (i.e. where the customs debt arose) despite the fact that the 
goods themselves are stored at different places. However, such a move would have 
a corresponding effect on the collection fee and it is precisely for this reason that 
member states are causing so many difficulties in relation to such authorizations 
and agree complicated internal plans relating to the division of costs. 

2. Centralized customs clearance identifies the location where the customs 
debt arose arbitrarily  
The situation is similar in relation to plans for centralized customs clearance. The 
underlying idea for this is as simple as it is correct. It allows goods to be cleared for 
free circulation at EU external borders and then to be released onto the markets. 
Payment is made at the location where the economic participant has its headquar-
ters.  However, if this is realized, the collection cost fee will no longer be suffi-
ciently connected to administrative work involved.   

3. The location of the accrual of the customs debt in the case of infringements 
appears random  
The fixed fee for costs also affects customs duties that become due as a result of 
omissions or infringements. In many cases, such debts arise long before infringe-
ments have been detected and at different locations. A classical example of this is 
the smuggling of goods into a country (e.g. by disguising illegal goods). The cus-
toms debt arises at the border customs office on importation. However, it is often 
the case that the infringement is only discovered once the goods are in the middle 
of the customs territory. In this respect as well, the collection cost fee is no longer 
sufficiently connected to the administrative work involved. 

4. The collection fee does not bear any relation to the actual expense incurred 
Ultimately, the collection fee does not bear any demonstrable relation to the admin-
istrative expense actually incurred. Three aspects illustrate the arbitrary nature of its 
calculation.  

Many customs procedures aim to avoid the creation of a customs debt or to delay it. 
Accordingly, goods can be stored at a customs warehouse free of charge without 
any time limit. In the case of goods produced as part of inward processing – typical 
for the car industry – no duties are levied in relation to processed goods from third 
countries upon their subsequent re-exportation. In all these cases national customs 
administrations sometimes incur substantial costs for supervising procedures with-
out this expense being reflected in the calculation of the fixed amount for costs. 

The fixed amount is also arbitrary when one considers that customs duties are fal-
ling. Whole groups of goods have been exempt from the payment of customs duties 
such as those in IT branches and many kinds of preferential agreements reduce 
those customs duties that still apply. Nevertheless, the tasks that customs admini-
strations must carry out in relation to the importation of goods is not reflected in the 
calculation of this fixed amount.  

With each EU expansion the flow of goods moves. The locations where customs 
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debts arise are often arbitrary and can only be determined by the national customs 
authorities to a limited degree. Thereby, the revenues from customs and the state as 
well from the fixed cost fee are unpredictable and do not bear any relation to the 
administrative work actually carried out.  

5. Suggested solution: wholesale abolition  
Taking into account the aforementioned illogicality as well as difficulties in the op-
erational tasks of national customs administrations, there is a pressing need to abol-
ish the fixed amount for costs altogether. The customs revenues of the Community 
would increase by 33 %. This would make it possible to reduce other payments that 
member states make to the EU budget.  

B. National IT solutions as a barrier to trade  
One of the most serious barriers to the development of customs processes by com-
panies throughout the Community has been the failure to create a single customs 
information system. Instead, member states have their own national systems that (in 
theory at least) can communicate with each other by means of fixed interfaces in 
accordance with the “Single Window” and “Single Access Point” concepts (e.g. 
ATLAS in Germany, eZoll in Austria, SAGITTA in the Netherlands etc.). From a 
political point of view, it appears impossible to reverse this development of cus-
toms IT infrastructure in the EU due to the considerable investment made by indus-
try and administration on the basis of national systems. Therefore, the interopera-
bility of these systems and their interconnection assume great importance in EU 
customs policy. If these two requirements are not satisfied, the most important re-
form projects such as centralized customs clearance, Single European Authoriza-
tion (SEA) or electronic risk analysis run the risk of failure. Owing to the great im-
portance of this subject, it would be unwise to completely rule out a reconsideration 
of the creation of a single pan-European customs clearance and customs informa-
tion system.  In this respect, the complexity of a central system could be considera-
bly reduced by excluding statistical aspects. 

When exchanging information electronically, “free text entries” must be replaced 
by internationally binding codifications as far as possible. This would reduce the 
linguistic problems that are encountered in relation to pre-declarations, customs 
declarations as part of centralized customs clearance or the sending of AEO certifi-
cates.  

C. Financial charges as penalties for national infringements 
The operational level of EU customs administrations could also be reinforced by 
using EU financial charges as penalties for national infringements. 

 1. Restricting decision-making at national level  
The fear of financial charges will reduce the readiness of national authorities to 
make decisions. In cases of doubt, it is preferable to levy a customs debt and force 
the economic participant to turn to legal remedies than to run the risk of paying the 
EU within a certain period often without recourse to the economic participant.  

2. Restrictive forms of decision-making in relation to repayment/remission  
The opposite situation pertains in relation to repayment or remission. If customs 
debts are incorrectly repaid, there is the threat of a financial charge by the EU. In 
this respect, the risk has changed since the Customs Code was passed. Until the 31st 
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of July 2003, the Commission was responsible for duties exceeding 50,000 Euros 
in the special cases specified under Art. 239 CC in conjunction with Art. 905 CCIP. 
After this date, the limit was raised to 500,000 Euros. The original aim of establish-
ing a consistent decision-making practice by the EU Commission could not be 
achieved owing to the number of decisions. It is now the member states that bear 
the risk.  

3. Shifting risk to economic operators  
In order to shift financial charges to customs debtors, customs authorities could in-
crease security payments so as to avoid having to bear the risk of economic opera-
tors becoming insolvent.  

4. Legal disputes instead of administrative decisions  
Another possibility often referred to is to use judicial decisions to avoid imposing 
financial charges because of errors in the administrative procedure.  

D. Restructuring the customs administrations in the Community 
The subject as a whole shows the need for joint action by the Commission and 
member states. Regardless of the approach chosen, facilitative measures are re-
quired to improve the operational practices of national customs administrations. 

1. Integrated European Customs Administration  
In order to reinforce the operational level, we recommend creating an integrated 
European customs administration. From a legal point of view, this would at least 
make it possible to achieve a uniform application of law. As with a European con-
glomerate, the operative aims could be developed from strategic standards and pro-
gressively broken down at lower levels. The processes could be (and indeed would 
have to be) accompanied by controlling measures.  

At first glance, it may appear simple to create an integrated European customs ad-
ministration but, in reality, it is a project that cannot be achieved quickly. Besides 
political reservations, its implementation within the framework of administrative 
practice could only be accomplished at great expense. The current obstacles to 
achieving this project can be seen from the example of national IT solutions. In the 
absence of uniform IT systems it would be impossible to create an integrated Euro-
pean customs administration. Continuing to develop national solutions in isolation 
would overstretch any European administration. Overall, it is too early to create an 
integrated European customs administration and so other solutions have to be con-
sidered.  

2. Frontex 
The European Agency for the Management of Operational Cooperation at the Ex-
ternal Borders of the Member States of the European Union was set up by Council 
Regulation (EC) 2007/2004 of 26 October 2004 (O.J. L 349 of 25 November 
2004). It manages operational co-operation between member states in relation to 
the protection of external borders, supports member states in the training of na-
tional border protection officers and also e.g. establishes common training stan-
dards, produces risk analyses, pursues research developments relevant for the fron-
tier border controls and supervision, assists member states in situations that require 
increased technical and operative resources at frontier borders and provides re-
quired assistance for the organization of shared deportation actions by member 
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states.  

In the interests of overall consistency, the agency can work together with other 
Community and EU partner institutions responsible for the security of external bor-
ders (such as EUROPOL, EPA und OLAF), co-operation of customs authorities or 
co-operation in protecting phytosanitary and veterinary controls. The agency is re-
sponsible for coordinating the actions of individual states pertaining to the imple-
mentation of Community measures in relation to border protection at the frontier 
borders and thereby reinforces border security.  

This description of Frontex shows that its most important tasks are not customs-
related: it focuses on the security of external borders rather than internal trade. In 
this respect, its strategic aims mainly relate to the movement of people. As a result, 
its tasks differ substantially from those of customs administrations in terms of terri-
tory and content. Tasks relating to the policing of borders are usually performed by 
the border police of member states and tasks relating to customs by the customs 
authorities. It is recommended that this distinction also be reflected at European 
level.  

3. EC Customs Agency 
Another aspect that has to be considered is the creation of a new European Customs 
Agency. This body would have the task of transforming strategic aims formulated 
by the legislator into operational aims for the entire customs territory as well as en-
suring that member states carry out implementation on location.  

This task is already performed by the EU Commission to a certain extent. By trans-
ferring tasks to a customs agency, the Commission could concentrate more on its 
role as the motor of the legislative process. However, in order to achieve a smooth 
operation between the setting of strategic aims and transformation into operative 
aims, tasks must be carefully apportioned between the Commission and customs 
agency. A customs agency can only play an important role in the transposition of 
EU law in member states once its delegated tasks have been defined.  
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