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Abstract: 
In January 2008, 14 Member States submitted a proposal for a Council Decision on the 
strengthening of Eurojust. The aim of this proposal is not to replace the existing Decision of 
February 2002, but only to amend it, in order to significantly improve the current situation of 
Eurojust and to reinforce the fight against serious crime. 
Eurojust has a unique position in the field of judicial cooperation in criminal matters. It also 
has sufficient financial resources to fulfil its tasks. However, there is a lack of sufficient 
powers, which is sometimes the result of a particular legal system. Not all national members 
have equivalent powers. In order to improve the functioning of Eurojust and to underline its 
role in coordinating and assisting national authorities in investigations and prosecutions as 
well as in the field of international cooperation there is a need to provide the College as well 
as national members with additional powers sufficient to perform their tasks. The proposals, 
such as the establishment of on-call coordination, Eurojust national coordinating systems and 
closer cooperation between Eurojust and other partners are crucial for the further functioning 
of Eurojust in the fight against serious transnational crime (including terrorism) and, as such, 
should be welcomed. The information flow between the national authorities, Eurojust and 
various entities should be strengthened to the extent necessary and justified for the 
performance by Eurojust of its tasks. As regards the external relations of Eurojust, these could 
be extended, where appropriate. A more effective Eurojust will mean more effective national 
authorities. The European judicial area will be better protected with the assistance of a 
successful Eurojust.  
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BRIEFING NOTE  
 
 

STRENGTHENING EUROJUST  
 

 
Branislav Bohacik, European Institute of Public Administration, Antenna Luxembourg 
 
 
I  Introduction  
 
I.1 Creation of Eurojust and legal basis for its operation 
 
Before Eurojust was established the Council Decision of 14th December 2000 setting up a 
Provisional Judicial Co-operation Unit (OJ L324 of 21 December 2000) was adopted. The so-
called “Pro-Eurojust” had its temporary seat in Brussels, and began functioning in March 
2001. From the outset it proved its importance in the fight against serious crime. It started 
with approximately 200 cases within the first year of its operation. According to point 46 of 
the Conclusions of the European Council summit which took place on 15th – 16th October 
1999 in Tampere, “to reinforce the fight against serious organized crime, the European 
Council has agreed that a unit should be set up composed of national prosecutors, magistrates, 
or police officers of equivalent competence…”. The European Council envisaged that the 
JHA Council would adopt necessary legislation by the end of 2001. Finally, by its decision 
No. 2002/187/JHA of 28th February 2002 the Council adopted the appropriate legal basis. 
Articles 31 and 34 (2) c) of the Treaty were taken as the legal basis for setting up Eurojust. 
According to Article 1 of that Decision, Eurojust was created as a body of the European 
Union with a legal personality. The College of Eurojust adopted its Rules of Procedure 
(2002/C 286/01) on 30th May 2002 and the Council approved these rules on 13th June 2002. A 
Decision was taken by common agreement between the representatives of the Member States 
meeting at head of state or government level at the seats of certain offices and agencies of the 
European Union (2004/97/EC, Euratom) on 13th December 2003. By virtue of Article 1 lit. (a) 
of this Decision, the seat of Eurojust was established in the Hague, in accordance with Point 
57 of the Laeken European Council conclusions of 14th and 15th December 2001. By Council 
Decision 2003/659/JHA of 18th June 2003, Decision 2002/187/JHA setting up Eurojust with a 
view to reinforcing the fight against serious crime was amended. The Act of the Joint 
Supervisory Body of Eurojust laying down its Rules of Procedure (2004/C 86/001) was 
approved on 2nd March 2004. On 13th July 2004, the College of Eurojust approved a Decision 
to adopt rules regarding public access to Eurojust documents.   
 
The legal basis for the operation of Eurojust may also be found in other legal instruments, for 
instance:  
 
a) The Protocol of 16th October 2001 (2001/C 326/01) to the Convention of 29th May 2000 on 
the Mutual Legal Assistance in Criminal Matters between the Member States of the European 
Union. Article 10 para 2 of the Protocol states: “2. The competent authorities of the 
requesting Member State may repoort to Eurojust, once it has been established, any problem 
encountered concerning the execution of a request in relation to the provisions referred to in 
paragraph 1 for a possible practical solution in accordance with the provisions laid down in 
the instrument establishing Eurojust.” 
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b) The Council Framework Decision 2002/584/JHA of 13th June 2002 on the European Arrest 
Warrant and Surrender Procedures between Member States, which contains references to 
Eurojust in two provisions:  
 

• Article 16 para 2 states: “The executing judicial authority may seek the advice of 
Eurojust when making the choice referred to in paragraph 1.” 

• Article 17 para 7 states: “Where in exceptional circumstances a Member State cannot 
observe the time limits provided for in this Article, it shall inform Eurojust, giving the 
reasons for the delay…”   

 
I.2 Composition of Eurojust, its objectives and role in the fight against crime 
 
One of the main objectives of the European Union is the establishment of the area of freedom, 
security and justice. While the creation of a single European area without internal border 
controls provided European citizens with the opportunity to move freely within the Schengen 
area, it also had the undesired effect of enabling criminal organisations to improve their 
operations and benefit from the free movement of persons. More integrated and coordinated 
approaches against serious transnational crime were required in order to respond to illegal 
activities, including terrorism. Judicial cooperation in criminal matters had to be improved. 
The functioning of the European Judicial Network showed that the effective and informal 
mechanism was an appropriate mechanism to respond to the needs of judicial authorities in 
daily bilateral cases of international cooperation. However, there was a need to establish an 
effective system aimed at “coordination of action for investigations and prosecutions covering 
the territory of more than one Member State with full respect for fundamental rights” (point 2 
of the preamble of the Decision of 28th February 2002). Article 3 of the Decision regulated the 
objectives of Eurojust. These objectives were related to serious crime, particularly when it is 
organised, in the context of investigations and prosecutions concerning two or more Member 
States and included the following aims:  
 

a) to stimulate and improve coordination between the competent authorities of Member 
States as regards investigations and prosecutions; 

b) to improve cooperation between the competent authorities in particular to facilitate the 
execution of requests for mutual legal assistance and extradition 

c) to otherwise support the competent authorities in making their investigations and 
prosecutions more effective.  

 
Since its creation the role of Eurojust has been to facilitate and improve coordination and 
cooperation, as well as to provide support to competent authorities in Member States, 
including preventing conflicts of jurisdiction, improving the exchange of information on 
investigations and prosecutions between competent authorities of Member States, as well as 
assisting in setting up joint investigative teams. Eurojust was given number of powers, acting 
either through its national members or as a College. Acting as a College, Eurojust was also 
responsible for improving cooperation on the basis of Europol analyses, particularly by 
providing it with opinions based on such analyses. The supply of logistical support in a 
number of cases, including assistance in the translation, interpretation and organisation of 
coordination meetings, was also among the important tasks of the Eurojust College.  Acting 
through its national members, Eurojust could also assist (upon request and where there existed 
a legal basis) in cases of investigations and prosecutions concerning a Member State and a 
non-Member State. The assistance of Eurojust on request was foreseen in cases of 
investigations and prosecutions concerning a Member State and the Community. The 
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competences of Eurojust were stated in Article 4 of the Decision. Eurojust should perform the 
tasks regulated in Article 5 as a College or through one or more of its national members.  
 
As of its creation, Eurojust was composed of one national member per Member State, which 
could be a judge, prosecutor, or police officer with equivalent powers. The national member 
should be assisted by one or more assistants (in the latter case subject to the approval of the 
College). There was also a possibility to appoint one or more national correspondents for 
Eurojust. The national correspondent could be a contact point of the European Judicial 
Network.  
 
I.3 Organisation of the operation and administration of Eurojust 
 
The College was made responsible for the organisation and operation of Eurojust. The 
President of Eurojust (elected by the College for a renewable term of three years) exercised 
his or her duties on behalf of the College and under its authority, directed its work and 
monitored its daily management .The two Vice-Presidents could also be elected from the 
members of the College. The details of elections and the selection procedures are regulated by 
the Rules of Procedure. As regards the working methods of Eurojust, it may set up working 
committees which are to report to the College on the results of their work. As a rule, meetings 
of the College are organised weekly and are confidential. The operational work of the College 
is organised in three levels of meetings. Level one meetings include the proposals of any of 
the national members to discuss certain issues and a decision to accept them or not. Level two 
meetings are foreseen where two or more national members act in accordance with Article 5 
(1) (a) of the Decision or when the College so decides. Level three special coordination 
meetings are attended also by representatives of competent national authorities other than 
national members.  
 
Eurojust is assisted by a secretariat and an administrative director. It also appoints its financial 
controller and internal auditor. The budget of Eurojust forms part of the general EU budget.  
 
 
I.4 Relations with other partners  
 
a) Europol 
 
 The original Decision already regulated the relations of Eurojust with other partners. Europol 
was considered as the partner for close cooperation aimed at achieving the objectives of 
Eurojust and taking into account the necessity to avoid a duplication of the work of both 
entities. An agreement was foreseen in order to regulate the essential elements for 
cooperation.   
 
b) European Judicial Network  
 
According to the Decision, privileged relations are supposed to exist with the European 
Judicial Network (hereinafter referred to as the “EJN”). Such relations should be based on 
consultation and complementarity, in particular between the national member, the contact 
points from his or her state and the national correspondent, where appointed. The Decision 
also provided for the access of Eurojust to the centralised information of the EJN and to its 
telecommunications network. The secretariat of the EJN was inserted into the structure of the 
Eurojust secretariat, albeit as a separate and autonomous unit. The basis for the attendance of 
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the meetings of Eurojust by the EJN national members was established. At the same time, the 
possibility for the EJN contact points to attend Eurojust meetings was also provided.  
 
c) OLAF 
 
The Decision created a legal basis for cooperation between Eurojust and OLAF, in particular 
in the field of investigations and prosecutions regarding the protection of the financial 
interests of the Communities.  
 
d) Liaison magistrates 
 
Cooperation on a case-by-case basis with liaison magistrates which operated on the basis of 
the Council Joint Action 96/277/JHA of 22nd April 1996 concerning a framework for the 
exchange of liaison magistrates to improve judicial cooperation between the Member States 
of the European Union (OJ L 105 of 27.4.1996) was also considered important.  
 
e) Other bodies and international organisations 
 
The Decision provided an option for Eurojust to establish contacts with other bodies or 
international organisations.  
 
Eurojust was authorised to conclude agreements with other bodies, international organisations 
and third states. 
 
Eurojust has signed, for instance, the following documents:  
 

1. Agreement Eurojust – Europol on 9th June 2004 
2. Agreement Eurojust – Iceland on 15th November 2005 
3. Agreement Eurojust – Romania on 24th November 2005 
4. Agreement Eurojust – Norway on 28th April 2006 
5. Agreement Eurojust – USA of 6th November 2006 
6. Agreement between Eurojust and the Republic of Croatia on 9th November 2007 
7. Letter of understanding on Cooperation between Eurojust  and the Office of the 

Prosecutor of the International Criminal Court (ICC) in April 2007 
8. Memorandum of Understanding between Eurojust and the European Judicial Training 

Network on 7th February 2008 
 
As most recent activities, a draft Cooperation Agreement between Eurojust and Switzerland 
(doc. 9345/08 Eurojust 46 COPEN 92) and a draft Practical Agreement on Arrangements of 
Cooperation between Eurojust and the European Anti-Fraud Office (OLAF) (doc. 9346/08 
EUROJUST 47 COPEN 93) could be mentioned. The approval of both documents by the 
Council is expected soon.   
 
II. Respecting fundamental rights and data protection standards  
 
In order to perform the tasks given to Eurojust as regulated by the Decision, this body needs a 
lot of information, including restricted information and personal data. It was clear that the 
amount of personal data flowing through Eurojust is much higher than in the case of the 
European Judicial Network. Therefore, the drafters of the original Council Decision paid 
particular attention to the issue of protection of fundamental rights and data protection. The 



 5

guarantee of protection of personal data was requested as a minimum to comply with the 
Council of Europe Convention of 28th January 1981 and subsequent amendments relating 
thereto where they are in force in the Member States. Restrictions on the processing of 
personal data were introduced in the text. The obligation to appoint the Data Protection 
Officer was also foreseen in the Decision. Limited access to personal data was allowed as 
well as the right of people to access data which concern them. Time limits for storing data 
were introduced. The basis for the creation of the Joint Supervisory Body was also provided 
in the Decision itself and was further elaborated in the Act referred to above. The Joint 
Supervisory Body provides a sufficient guarantee for respecting the standards relating to 
protection of personal data and fundamental rights.  
 
III. New challenges and improvements 
 
a) Relations between Eurojust and EJN  
 
The distribution of tasks among the EJN and Eurojust became a key issue and for several 
years was one of the tasks of both the EJN and Eurojust. The 12th plenary meeting of the EJN, 
which took place in Murcia, Spain in 2002, addressed for the first time the issue of a 
relationship between the two entities. The draft guidelines for cooperation between EJN and 
Eurojust considered the necessity to maintain privileged partnership. During this meeting of 
the EJN plenary the informal Troika of the EJN was created to act “as an interface with the 
EU institutions and to act as an interlocutor between the EJN and Eurojust. The so called 
“Informal Working Group”, consisting of one representative of each Member State, was also 
established on that occasion in order to assist the informal Troika in dealing with both 
budgetary questions and substantive matters relating to Eurojust”. The need to establish the 
informal Troika was also a result of the Rules of Procedure of Eurojust (O.J. C 286, 
22.11.2002). After the meeting in Murcia the issue of relations between Eurojust and the EJN 
remained on the agenda of the EJN meetings. The guidelines referred to above were adopted 
on the occasion of a 13th EJN plenary meeting in Aarhus, Denmark in December 2002. 
Members of Eurojust were continuously invited to EJN meetings. 
 
 
Although to some extent EJN and Eurojust have similar tasks, they can easily coexist on the 
basis of a privileged and strategic partnership and complementarity of their work. Eurojust 
should focus more on cases of transnational serious organised crime where more than two 
countries are involved. Nevertheless the autonomous position of the EJN and its secretariat as 
well as the identity of the EJN should be maintained. The continuous exchange of information 
and consultation will be crucial for the EJN and Eurojust to perform their tasks. The 
distribution of cases should be improved as well. However, it may also be a matter for judges 
and prosecutors to choose the appropriate method of cooperation.   
 
Article 69(h) para 1(c) of the Reform Treaty provides the legal basis for close cooperation 
between Eurojust and the EJN.  
 
b) European Public Prosecutor  
 
For many years discussions were held in different fora on the feasibility of creating the post of 
European Public Prosecutor (EPP). Such an idea was explored significantly in the so-called 
Corpus Iuris project. It was further reflected in the draft Constitution. The Reform Treaty, 
which should come into force soon, also provides for the possibility of establishing the EPP 
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(Article 69(i)). The office of the European Public Prosecutor may be constituted from 
Eurojust. As a starting point the EPP should focus on the financial interest of the European 
Union. But its powers could also be extended to cover the area of serious crime having a cross 
border dimension. The idea of an EPP will have to be examined further, most probably as a 
middle- or long-term priority, if justified and having sufficient support. 
 
c) A real need to improve the current situation 
 
The main sources for improvement of the current situation are:  
 

• The Council Conclusions on the Fifth Annual Report of Eurojust, which called for a 
clarification of the division of work between Eurojust and the EJN and for the 
possibility of joint initiatives in order to raise awareness among practitioners of their 
respective tasks (doc. 9920/07 COPEN 73) 

• The EJN Vision Paper of 19th September 2006 – doc. 6053/07 EJN 6 
• “A Seminar with  2020 Vision: The future of Eurojust and the EJN”, Vienna, 25th – 

26th September 2006 (14123/06 Eurojust 48 EJN 24 COPEN 108) 
• The Communication from the Commission to the Council and the European 

Parliament on the role of Eurojust and the European Judicial Network in the fight 
against organised crime and terrorism in the European Union  - doc. COM (2007) 644 
final 

• Eurojust’s initial contribution for the European Commission Communication 
concerning the future of Eurojust and the European Judicial Network – doc. 13079/07 
Eurojust 48, EJN 26 COPEN 133 

• The Seminar “Eurojust, navigating the way forward”, held in Lisbon on 29th – 30th 
October 2007, and Replies to the Questionnaire on the Implementation of the Eurojust 
Decision  

• The main results of the JHA Council of 6th – 7th December 2007 – conclusions of the 
Council on the fight against organised crime and terrorism in the EU. The Council 
welcomed the Commission Communication and has provided a number of important 
inputs for further work.  

 
 
In the Hague Programme (OJ C 53 of 3.3.2005) the European Council asked the 
Commission to consider Eurojust´s further development. The Commission highlighted in 
its Communication the increase of cases registered by Eurojust. “In 2006, 771 operational 
cases were registered. This represents an increase of 31% over the year 2005”. In 2007 
Eurojust registered 1085 cases, which represents an increase of 41% over the year 2007 
(according to the Eurojust figures). The increase of registered cases reflects a positive 
trend in recognition of Eurojust by competent authorities and its role in the field of 
cooperation. However, the increase in the number of cases should not be overestimated 
since these cases are mainly bilateral.  
 
 The Commission formulated several areas for improvement:  
 
1. Giving wider powers to the national members  
  
According to the Commission, more powers are needed for national members. It also 
highlighted the importance of assigning a national member on a full-time basis and 
providing him or her with one or more deputies in order “to ensure regular representation 
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and full participation in the work of the College”. The use of national experts and 
reinforcement of national offices are also needed. Such powers should include the right:  
 

• to accept and forward requests from national authorities and to ensure that they are 
properly followed up 

• in case of difficulties with follow up, to ask the law enforcement authority 
concerned, via the appropriate national member, to take further measures 

• to suggest that the judicial authority take special investigation measures 
• to be informed before a decision is taken on the setting up of the joint investigation 

team 
• “to be informed, to the extent necessary,  where two other Member States are 

involved, of the organisation of a controlled delivery, an infiltration or an 
undercover investigation and to have responsibility for monitoring  it” 

 
      2. Relations with the EJN and liaison magistrate 
 
      The Commission proposed following options:  
 

• the contact point of the EJN would also be a national correspondent of Eurojust and he 
or she would be a member of the Eurojust working team. Such person would manage 
other contact points and would deal with the EUrojust secretariat. The Commission 
also referred to issue of different secretariats of other networks, which should be 
hosted by the Eurojust secretariat.  

• Eurojust could have its liaison magistrates in third countries. 
 
3. Relations with Europol 

 
The Commission proposed to strengthen links and the exchange of information between 
Eurojust and Europol.  
 
4. Relations with OLAF 
 
The Commission proposed to conclude a cooperation agreement. A regular exchange of 
information would be needed at an early stage. Training and the establishment of regular 
meetings is feasible.  
 
5. Relations with Frontex 
 
The Commission encouraged the signing of a cooperation agreement.  
 
6. Cooperation with non-EU countries 
 
The negotiation of cooperation agreements or at least the establishment of the contact 
point is required. 

 
The Commission in its “Questions and Answers on the Communication on the role of 
Eurojust and the European Judicial Network” (Memo/07/421 of 23 October 2007) 
provided more detailed justification. According to the Commission, the minimum 
autonomous harmonised level of powers at national level, including the automatic access to 
different domestic registers, is justified. A mandate of at least three years’ duration without 
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the possibility of suspension or dismissal is also needed (except for exceptional cases). The 
role of the decision-making body in cases of EAW and the role of the mediator of the 
conflicts of jurisdiction should be improved. Each Member State should also establish the 
coordinating contact point, who should act as the national correspondent for Eurojust. For a 
national member the Commission considers the following powers in particular as necessary: 
initiating criminal procedures in the home state of the national member, setting up and 
participating in joint investigation teams and executing specific investigative measures. The 
Commission also considers it necessary to improve the role of and give more powers to the 
College: to decide on conflicts of jurisdiction and conflicts in the area of application; to 
initiate investigations in a Member State and suggest prosecution on its territory; and to 
initiate a European investigation.  
 
 
In response to the Commission's ideas, Eurojust provided initial proposals, including:   
 
“• The need to ensure that the Member States’ competent authorities answer requests made 
under Article 6 of the Eurojust Decision; 
• The need for those Member States which have not yet done so to recognise the role of their 
national  member, and to define or to lay down his/her powers and prerogatives in their 
national legislation (Article 9(3) of the Eurojust Decision for the latter point); 
• The need for the Member States to put in place or appoint national correspondents in 
accordance  with Article 12(1) of the Eurojust Decision (a lacuna which has been pointed out 
on  several occasions); 
• The need for national authorities to be stimulated and encouraged to provide Eurojust with 
any necessary information for the performance of its tasks (Article 13(1) of the Decision).  
This could be done, for example, by clearly listing the types of information which should be 
forwarded to Eurojust; 
• The need for all national members to be empowered under their respective national 
legislation to exchange any information necessary for the performance of Eurojust’s tasks, 
without prior authorisation, either among themselves or with their Member State’s competent 
authorities (Article 13(2) of the Decision); 
• The need to fully implement Article 26(4) of the Decision which addresses the receipt and 
transmission of information between Eurojust and OLAF.” 
 
 

d) A new initiative of 14 Member States 
 
On 7th January 2008 Slovenia, France, the Czech Republic, Sweden, Spain, Belgium, Poland, 
Italy, Luxembourg, the Netherlands, Slovakia, Estonia, Austria and Portugal submitted a 
proposal for a Council Decision on the strengthening of Eurojust amending Council Decision 
2002/187/JHA of 28 February 2002, as amended by Council Decision 2003/659/JHA setting 
up Eurojust with a view to reinforcing the fight against serious crime (doc. 5037/08 COPEN 1 
EUROJUST 1 EJN 1).  
 
By a letter of 15th February 2008 the European Parliament has been invited to deliver its 
opinion on the proposal during its plenary session from 16th to 19th June 2008.  
 
In the meantime, the Council has come to a political agreement on a general approach 
concerning Articles 2, 7, 9, 10 and 30.  
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The proposal of the 14 Member States is aimed at significantly improving the current 
situation.  
 
The aim of the draft is not to replace the existing Decision, but only to amend it. The main 
objectives of the draft are as follows:  
 

• to set up on-call coordination  
• to provide for an obligation to ask the College for a non-binding written opinion if the 

authorities concerned cannot solve a problem of conflict of jurisdictions and there is a 
dispute between two or more national members 

• to provide for the possibility to report to Eurojust on any recurring problems with 
refusals of requests for judicial cooperation or decisions and to ask the College to 
issue a non-binding written opinion 

• to regulate the minimum status and powers of national members 
• to regulate the status and powers of deputies and assistants 
• to establish a Eurojust national coordination system 
• to lay down obligations for various national authorities, the EJN and national members 

to transmit information  
• to regulate relationships with other bodies 
• to extend the external competences of Eurojust, including the possibility to send 

liaison magistrates to third states and to coordinate the execution of requests for 
mutual assistance where a third country is a requesting state and the request is 
addressed to several Member States of the European Union 

• to solve some of the administrative issues  
 
 
The comments below are a reaction to the most recent publicly available document 7254/08 
COPEN 43 EUROJUST 20 EJN 14 of 6th March 2008.  
 
1. Composition of Eurojust 
 
Nothing has changed in the composition of national members, which still gives Eurojust the 
unique worldwide position of being the first body with a permanent network of judicial 
authorities. The draft contains a significant improvement since it clearly imposes an 
obligation on Member States to make a permanent contribution to the achievement by 
Eurojust of its objectives. Although the direct requirement for a national member to have a 
permanent place of work at Eurojust has been limited by a reference to the internal 
organisation of the College, the change should be very much welcomed. The clear and precise 
formulation of the obligations (instead of rights) and roles of deputies and assistants is also a 
step forward. With the agreement of the College the national member may also be assisted by 
a seconded national expert. The same criteria that apply to the national member should also be 
applicable to a deputy and an assistant if they replace the national member. The idea behind 
the proposal is to make sure that at least one person per Member State will always be 
available to work for Eurojust. The amendment to Article 2 makes reference to a Eurojust 
national coordination system. The operational expenses should be covered by the Eurojust 
budget. The possibility for Eurojust to second liaison magistrates to third countries is also 
foreseen. The conditions for both the Eurojust national coordination system and the 
possibility to second liaison magistrates to third states are regulated in other provisions.  
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2. Objectives  
 
No particular changes to Eurojust’s objectives were foreseen by the drafters. However, it was 
necessary to react to the development in the field of implementation of the principle of mutual 
recognition. Therefore the draft also includes references to “decisions on judicial cooperation, 
including regarding instruments giving effect to the principle of mutual recognition.” Such 
references are important for legal certainty and for clarifying that Eurojust’s objective is also 
to improve cooperation by the execution of decisions issued in another Member State.  
 
3. Competences 
 
A broadening of the general competence of Eurojust is proposed. Such a general approach 
would allow Eurojust to be active in a broader range of cases. The draft refers to the Europol 
Convention, which is still a binding legal document in the European Union. It is in line with 
the idea of improving Eurojust and extending its powers.  
 
4. On-call coordination (OCC)1 
 
The proposal contains a mechanism for emergent/urgent cases. The initial idea was that there 
would always be a national member or deputy or assistant available at all times. There was no 
need for the Emergency Coordination Cell (ECC - as foreseen in the initial draft of 14 
Member States) to be at full strength, but ECC was supposed to be reachable via modern 
means of telecommunications. ECC would function in urgent cases where there is a need to 
execute requests for judicial cooperation in several Member States. The competent authority 
would send the request to ECC through its representative in the ECC. If it is not possible to 
identify a competent authority, the member of ECC would be authorised to execute such a 
request.  
 
This idea may be very beneficial. Although it will probably undergo modifications, a 
coordinated system of dealing with urgent requests relating to more Member States in 
Eurojust seems to be a step in the right direction, whatever form it takes.  
 
5. Tasks of Eurojust acting through its national members  
 
In principle no major changes are proposed. The text provides a list of measures which could 
be addressed by a national member to the national authorities. The national member has to 
provide reasons for asking for such measures. Two categories of measures were added, 
namely the possibility to take special investigative measures and any other measures justified 
for the investigation or prosecution. However, the text extends the power of national members 
only insofar as they are enabled to make a request to the competent authorities. Since one of 
the aims of the proposal is to strengthen cooperation these changes should be welcomed. The 
draft also prescribes that the national authorities shall react to such requests without undue 
delay. In many cases the action should be taken within a short period of time. Therefore, this 
requirement is well justified.  
 
 
                                                 
1 The draft of the new provision was not published in the latest publicly available document. 
Therefore a reference is made to the wording of document 2008/C 54/02.  
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6. Tasks of Eurojust acting as a College 
 
The relevant provision was restructured in order to make it possible to add some provisions. 
The additional powers are given to the Eurojust College in situations where no solution can be 
found between two or more national members. In particular, the obligation to ask the College 
for a non-binding written opinion is contained in the new Article 7 para 2. Article 7 para 3 
provides for the possibility to ask the College to issue a non-binding written opinion on how 
to solve a problem of repeated refusals or difficulties in the execution of requests for judicial 
cooperation.  

The resolution of positive or negative conflicts of jurisdiction by way of a non-binding 
opinion may contribute to improved cooperation between the competent authorities of the 
Member States. The same applies for the role of the College in case of repeated refusals or 
difficulties. However, there is still some room for improvement of the wording. In particular, 
conflicts of jurisdiction are not personal disputes between two or more national members. 
Rather, these conflicts arise from the traditional principles of the criminal laws and legal 
systems of different Member States. It should also be noted that the Eurojust members should 
only act where the national authorities are not able to solve such conflicts. Otherwise the role 
of the College would be limited and unjustified. These arguments could also be applied to the 
issue of repeated refusals or difficulties (a reference to the executing decision on the basis of 
the principle of mutual recognition is needed).  

A new possibility to finance the joint investigative teams as operational Eurojust expenditures 
was foreseen in the initial draft. The provision is contained in a different article as compared 
to the original draft. However, the new wording is not publicly available. It can be assumed 
that the reference to financing of the operation of joint investigative teams from the 
Community budget will be preserved. The fact that the Community could finance the joint 
investigative teams does not seem to be a convincing argument for mandatory participation of 
the national members of Eurojust in the team.   

7. Follow up to requests and opinion of Eurojust  
 
The regulation of follow up is a consequence of the strengthening of the national members as 
well as the role of the College. The obligation of competent authorities to inform Eurojust 
without undue delay of their negative decisions and of the reasoning behind them is necessary 
and appropriate. Mutual trust is one of the key elements of cooperation within the European 
Union and knowing the reasons for non-cooperation will provide clarity in relations between 
the competent authorities.  
 
8. National Members  
 
The draft Decision adopts a pro-European approach as regards the terms of office and the 
status of the national members. The existing Decision left more scope for divergent national 
regulation of this issue. The stability and continuity of Eurojust should be increased in order 
to enable it to perform its tasks properly. Therefore, the 14 Member States proposed a 
minimum term of office of four years for the national members, which could be renewed. The 
national members should not be removed before the end of this term without first informing 
the Council and providing it with an indication of the reasons therefor.  The question as to 
how this mechanism will work in practice remains open. The draft also ensures that a national 
member elected as President or Vice-President of Eurojust will be able to end his or her term 
of office.  
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The draft Decision provides either for full access or at least for the possibility to obtain 
information from various registers. The relevant provision does not aim to create harmonised 
registers in the Member States, but rather to establish the access to data contained in various 
registers, provided that such registers exist in the Member State concerned.  
 
An approach of equivalent access was adopted in Article 9 para 4a. This means that access to 
the information shall be allowed at an equivalent level to that which the national member 
would have in his role as a prosecutor, judge or police officer at national level.  
 
The national member shall have all the information necessary to perform his or her tasks. 
Therefore, to provide the national member with such a possibility seems justified. However, it 
is also appropriate to apply the regime of equivalency and to allow the national member to 
access the information only to the extent to which he would have such access in his role in the 
national system.  
 
9. Powers of the national member conferred to him or her at national level2 
 
The provisions on the powers of national members are most progressive and most sensitive at 
the same time. These provisions aimed to create a common basis for the powers of national 
members. On the one hand a different scope of powers leads in practice to shortcomings in 
cooperation. On the other hand, these provisions could transform Eurojust from an assisting 
and coordinating body into an executing body.  
 
There are three areas where a state should (as a minimum) grant powers to its national 
member in the field of judicial cooperation. The first group of powers refers to requests for 
judicial cooperation, excluding their issuance and execution. The second group contains 
powers related to the joint investigative teams, and the third regulates the tasks of competent 
national authorities in relation to the Analysis Work Files of Europol. The involvement of 
Eurojust in Europol Analysis Work Files remains open. A decision on Europol is also under 
consideration within the Council structures. The first group of powers should be exercised 
primarily by competent authorities.  
 
The concept of powers of national members as national judicial authorities raises more 
questions. A national member can exercise certain powers only if there is an agreement with a 
competent national authority and upon its request. However, the scale of the powers may be 
too broad. They include issuing and completing requests for judicial cooperation, ordering 
search and seizure measures and authorising and coordinating controlled deliveries.  
 
A guarantee is provided in Article 9a para 6 for those states whose constitutional rules 
regarding the division of powers between prosecutors and judges would not allow them to 
take such measures. As a minimum, such national members should have a right to request that 
kind of assistance directly from the competent authority.  
 
The draft also envisages that Member States will provide national members with powers in 
relation to foreign judicial authorities taking into account international commitments. While 
                                                 
2 The draft of the new provisions was not published in the latest publicly available document. 
Therefore a reference is made to the wording of document 2008/C 54/02.  
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the national member performs these tasks he or she should report on them. A restructuring of 
this provision may be expected given its content and the way in which it is drafted.  
 
10. The College 
 
As regards the College, a more flexible means of adopting the Rules of Procedure has been 
proposed. The initial proposal suggested using two-thirds majority voting. However, the latest 
published draft contains only a qualified majority requirement.  
 
11. Eurojust national coordination system3  
 
The particular provision in this regard (Article 12) provides for the creation of a national 
coordination system. It should be composed of one or more national correspondents for 
Eurojust, a national correspondent for terrorism, the national correspondent for the European 
Judicial Network and up to three other contact points of the EJN, as well as the contact points 
of other existing networks. In this case the insertion of the network for asset recovery is 
unclear due to the police nature of the network.  This system should be connected to the Case 
Management System of Eurojust, assist Eurojust in determining whether a case should be 
dealt with by itself or the EJN, facilitate the performance of Eurojust’s tasks within the 
Member States (in particular by allowing the national member to identify proper authorities 
for the execution of requests for judicial cooperation) and maintain close relations with 
Europol. These relations should include being informed and consulted on the participation in 
an Analysis Work File, as well as being informed about the functioning and results of such 
Analysis Work Files, and any request of Europol to undertake investigation, to set up a joint 
investigation team and to inform the Europol National Unit of such requests. The principle of 
direct contacts between judicial authorities remains the key principle. The costs of the 
Eurojust national coordination system such as rent, equipment and salaries of the 
administrative staff may be considered as operational expenses of Eurojust. As regards these 
costs the current wording may lead to difficulties. The Community legislation is applicable to 
certain areas which are planned to be financed from the Eurojust budget. It would also be 
difficult to evaluate how the expenses are used.  
 
The idea of a national coordination system is an excellent one, as it constitutes a better way to 
work together. More coordinated actions could be taken and less time would be spent on 
taking appropriate measures. The coordination system should assist national authorities, not 
Eurojust itself. Some questions still remain unanswered. As regards the Analysis Work Files, 
a coordinated approach within particular working parties would be feasible in order to find 
solutions.  Since the EJN and Eurojust should have a privileged and strategic partnership they 
should cooperate on an equal level. The autonomy of the EJN should be respected. No 
subordination of the EJN to Eurojust would be feasible.   
 
12. Information 
 
In general it is understood that Eurojust lacks certain information and the situation should be 
improved. However, the extensive obligations to inform do not seem to be appropriate, 
proportionate or justified. The national members should be informed about the preparation of 
                                                 
3 The draft of the new provision was not published in the latest publicly available document. 
Therefore a reference is made to the wording of document 2008/C 54/02.  
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the establishment of a joint investigative team. They should also be informed about any 
criminal investigations concerning three or more states (where at least two of them are EU 
Member States), parallel rogatory letters which need to be sent to several Member States and 
conflicts of jurisdiction. As regards the investigations and numerous parallel rogatory letters, 
the mechanism seems to be bureaucratic and appears not to have any impact on the role of 
Eurojust. In both cases the information should be provided if problems arise. In practice, 
rogatory letters (e.g. for the purpose of serving documents) are sent to various countries. In 
the majority of cases there are no difficulties with the execution of rogatory letters. So why 
would Eurojust need such information, if there is no potential problem?  
 
The draft restricts the obligation to inform to certain categories of criminal offences, which 
should later be extended. One could see a possible solution in focusing on problematic cases, 
but without any limitation of categories of offences. So Eurojust could provide assistance in 
any problematic cases falling within the scope of its competence.  
 
It is foreseen that all requests for judicial assistance and decisions on mutual recognition 
involving at least three states (where at least two of them are EU Member States) should be 
made available to Eurojust. This is also a measure which does not have any practical value. 
For example, if the EAW is sent to all states, does this mean that each and every EAW should 
be sent to Eurojust? There is also an obligation to inform about controlled deliveries and 
undercover investigations affecting at least three states (where at least two of them are EU 
Member States). This is a problematic obligation since undercover operations are restricted 
and the information concerning them is privileged in many states, even in purely domestic 
cases.  
 
Finally, information should be provided on all refusals of requests for judicial cooperation and 
on all requests from third states where the action should be taken in at least two Member 
States. The latter option gives rise to the question as to whether Eurojust has any powers to 
act in this context. There are no international obligations which would allow channels of 
communications with third countries to be replaced by Eurojust. The relevant provisions may 
also be interpreted as providing for informal assistance based on the information provided.  
 
All the information should be sent in a structured manner.  
 
Eurojust should also provide information to national authorities.  
 
13. Data-related issues  
 
The list of personal data which may be processed was an exhaustive one. The draft leaves 
room for further additions. New data is added; in particular telephone numbers, vehicle 
registration data, e-mail accounts, phone and e-mail traffic-related data, DNA records and 
photographs. 
 
The European Data Protection Supervisor released his opinion on 7th May 2008 in doc. 
9013/08 COPEN 84 EUROJUST 40 EJN 34. He criticized the fact that no evidence is given 
for the need to replace the exhaustive list of Article 15 with an open list, and expressed the 
view that such a change should not be adopted in EU law because of “its negative effect for 
data protection and for legal certainty, without an adequate underlying reason.” He also 
argued that the idea of DNA records should be limited to DNA profiles. As regards e-mail 
data, no distinction is made between traffic and content data.  
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The possibility of access to data in the Case Management System is foreseen at a national 
level. The plan is to link this system to the secure telecommunications network of the EJN. 
The replacement of the word “index” with a reference to the Case Management System  
containing an “index” was welcomed by the European Data Protection Supervisor since the 
restrictions on processing of data also apply to the Case Management System and not only to 
the index.  
 
14. Cooperation with other bodies  
 
a) EJN  

 
This issue is addressed in part III a).  
 
b) Other partners 
 
Qualified majority voting in the Council is proposed for the adoption of the cooperation 
agreement with Europol. As regards the issue of opening and access to Analysis Work Files 
of Europol a solution should be found in both instruments (i.e. the Eurojust and Europol 
Decisions). As a minimum standard, Eurojust should have access to the information contained 
in the files to the extent needed for the performance of its tasks.  
 
Cooperation agreements are explicitly foreseen with Frontex, Interpol and the World Customs 
Organisation (hereinafter referred to as “WHO”). The European Data Protection Supervisor 
does not see any reason for concluding an agreement with WHO. Eurojust can also cooperate 
with other bodies. Cooperation with liaison magistrates and the Joint Situation Centre is also 
assumed.  Finally, Eurojust may also conclude cooperation agreements with third states and 
other entities subject to the approval of the Council acting by qualified majority. The novelty 
lies in the qualified majority voting.  
 
In the case of a different agreement the information may be received and used by Eurojust and 
sent by Eurojust prior to the entry into force of such agreements under the conditions 
stipulated by the Decision.   
 
15. Liaison Magistrates of Eurojust in third states 
 
The extension of powers is also related to third states. Eurojust may second liaison 
magistrates to a third state; the Council should approve this by qualified majority voting. The 
Council should also give its approval by qualified majority before the start of negotiations. 
Eurojust is obliged to inform the Council of any such activities and the Council may draw any 
conclusions. There is also a limitation on the provision of assistance by such liaison 
magistrates for competent authorities of Member States. Without prior consent no activities 
can be carried out by liaison magistrates. As regards expenses, any costs are paid by Eurojust 
in so far as they relate to activities of the liaison magistrates acting on behalf of Eurojust. In 
practice it may be difficult to distinguish between different expenses.  
 
16. Requests for judicial cooperation from third states 
 
A new provision was introduced into the Eurojust Decision aimed at cooperation with third 
countries. The draft provides the opportunity for Eurojust to coordinate the execution of 
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requests for judicial cooperation issued by third states where such requests entail measures to 
be taken in at least two Member States. Eurojust can act only upon request. The operation of 
Eurojust is limited to the extent provided by a particular legal instrument. Currently no such 
instrument exists.  
 
17. Elections and appointments  
 
Qualified majority voting of the Council is proposed for the approval of the election of 
President or Vice-Presidents of the College. Two-thirds majority voting is proposed for the 
appointment of the Administrative Director of Eurojust by the College. The term of office of 
the Administrative Director can be renewed once without a call for applications if the College 
so decides by a three-fourths majority and appoints the Administrative Director with the same 
majority.  
 
18. Other issues  
 
The draft also enables the Commission or the Council to seek the opinion of Eurojust on all 
draft instruments under Title VI of the Treaty. A provision on operational expenditures was 
also added. A need to consult with the EJN on budgetary issues led to the amendment of 
Article 35(1), which confirms current practice. A general reporting obligation was introduced 
in respect of any changes concerning national members, deputies, assistants and other 
persons. No definitive appointment can take effect before the day on which the general 
secretariat receives an official notification thereof.  
 
V Conclusions 
 
Eurojust has a unique position in the field of judicial cooperation in criminal matters. It also 
has sufficient financial resources to fulfil its tasks. However, there is a lack of sufficient 
powers, which is sometimes the result of a particular legal system. Not all national members 
have equivalent powers. In order to improve the functioning of Eurojust and to underline its 
role in coordinating and assisting national authorities in investigations and prosecutions as 
well as in the field of international cooperation there is a need to provide the College as well 
as national members with additional powers sufficient to perform their tasks. The proposals, 
such as the establishment of on-call coordination, Eurojust national coordinating systems and 
closer cooperation between Eurojust and other partners are crucial for the further functioning 
of Eurojust in the fight against serious transnational crime (including terrorism) and, as such, 
should be welcomed. The information flow between the national authorities, Eurojust and 
various entities should be strengthened to the extent necessary and justified for the 
performance by Eurojust of its tasks. As regards the external relations of Eurojust, these could 
be extended, where appropriate. A more effective Eurojust will mean more effective national 
authorities. The European judicial area will be better protected with the assistance of a 
successful Eurojust.  
 


