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Politics are fascinating, the law as such for many is not.  And yet, what really takes 
forward large communities and economies from a lawyer’s perspective are clear 
rules of law and solid institutions that ensure application of these rules, and the 
reliability and predictability resulting thereof.  What is true for the importance of 
law and a legal system from a theoretical point of view has not proven to be a 
matter of practical necessity or of a strict order in the sense of “first the law, then 
the economic success”, on the contrary:  The only group of states in the world 
where in recent times fundamental reforms of the law preceded and accelerated 
economic growth, are the new EU Member States in Central and Eastern Europe;  
in other countries it was not the rule of law that was at the origin of economic 
development, but economic development bred the legal system1. 
 
There is something to be learnt from this observation for the right approach 
towards Rome I, even if this may sound somewhat politically incorrect in a 
Committee on Legal Affairs:  The role of the law in fostering growth and wealth 
should not be overestimated.  On the other hand, it certainly is to be preferred to 
see the law at the origin and as a facilitator of socially responsible growth rather 
than in its way2. 
 
 
DETERMINING THE COMPETENT COURT FOR CONSUMER CONTRACTS 
 
A well established rule in the EU (Art. 15 – 17 of Council Regulation No. 44/2001 - 
Brussels I) assures that consumers can only be sued in the country of their 
domicile, from where they may also bring proceedings against the other party.  
There may be particular instances, where the exclusive competence of the courts 
of the domicile of the consumer for proceedings against him is not justified for the 
simple reason that the exceptional circumstances of a case do not fit into the 
underlying reason that a consumer should not be forced to pursue or defend his 
rights in a country different from the one where he lives.  In the circumstances of a 
consumer living in two countries, such as the 15 million cross-border commuters 
(mobile workers, retired persons living in other countries than the ones they 
worked in) in the EU3, an exception to the general rule may be justified , e.g. if the 
debated issue has a close connection to the contract under which a person works in 
another country, e.g. group insurance paid for by the employer or by both the 
employer and the employee (despite Art. 12, 13 sec. 3 of Regulation EC 44/2001). 
 
The EU can be proud that it never opened a path away from regular, official courts 
that  - very surprisingly from a European perspective -  exists in the US:  There, by 
simple clause in any consumer contract, jurisdiction can be referred to arbitration.  
This situation will be deemed unfair by many in the US, and contribute to fostering 
there a climate where it feels appropriate to remedy unbalanced situations by 

                                                 
1 Hans-Bernd Schäfer, Rechtsstaatlichkeit und Wachstum, Frankfurter Allgemeine Zeitung (FAZ), 19.07.2008, p. 
11 (conclusion 2).  The author teaches in Hamburg the economic analysis of law and was President of the 
European Association for Law and Economics until 2007. 
2 See Herbert Woopen, Banken und Versicherungen im Binnenmarkt – will die EU ihren Bürgern die Märkte 
wirklich öffnen?, Europäische Zeitschrift für Wirtschaftsrecht (EuZW) 2007, 495, 496 (1.), 497 (5.) and 498 (IV. - 
V.). 
3 EU Commission, A single market for citizens, COM(2007) 60 final, p. 11. 
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excessive counter-action such as the US class actions.  However, it is essential to 
tackle deficiencies at their very root and not by excessive corrective action. 
 
This, in turn, may also be the right approach towards the perceived difficulty of 
applying foreign law in the courts of Member countries and in mediation 
mechanisms4:  if it is difficult for the courts and mediators to apply foreign law, 
ways and means must be created to make it easier for them to do so, and not to 
roll back the application of foreign law to the utmost extent.  In an economy that 
depends on using its integration as a source of growth, the task consists in 
empowering a sufficient number of persons in charge to deal with these challenges.  
Only such an approach invigorates the respective bodies to deal with the 
challenges of globalization. 
 
Hopeful commencements are the European Consumer Centers Network ECC-NET 
with its German clearing center in Kehl5, or for financial services the specialized 
network FIN-NET6 or the European Judicial Network (EJN) which was set up in 
1998 mainly for criminal matters.  It also consists of contact points at national 
level which provide each other with practical and legal information in order to 
facilitate judicial cooperation.  In a report adopted by the EP Plenary with 
overwhelming majority on 02 September 2008 a proposal by 14 Member States is 
welcomed to reinforce the European Judicial Network to adapt it to the new reality 
of judicial cooperation in civil matters in the EU while preserving its structure7.  The 
communication system between contact points is to be strengthened through a 
more secure telecommunications network.  The EP is right in asking for a written 
report to MEPs every two years about the network activities, because a good 
performance in such skills is crucial for the EU’s ability to reap further benefits of 
integration. 
 
 
WHAT LAW TO APPLY IN CONSUMER CONTRACTS 
 
There are several theoretical ways of achieving a better, a more consistent legal 
environment for the EU’s citizens.  Of course the ideal solution would be a Uniform 
Civil and Procedural Law of the EU (UCPLEU) that all citizens of the EU 
recognize as their well known, proven and equitable home law.  But Member States 
still do not feel superfluous and expectations of EU citizens are still at times 
divergent depending on different legal traditions of their home countries.  Striving 
for a uniform civil law is a good model to have in mind as it inspires and requires 
the art of management of expectations.  In two senses:  On the one hand, citizens 
have to become used to certain ideas hitherto unknown to them but familiar to 
other large parts of the EU populations – a task requiring to think in generations 
rather than in decades.  On the other hand, the expectations of idealistic 
proponents of European integration are tempered by the confrontation with reality 
to an extent that can be transformed into hard present law.  You must not see 
“ploy”, therefore, in having U-C-PLEU in mind as a guiding idea for the far future. 
 

                                                 
4 Working Document of the EU Commission, Impact Assessment on the Framework Directive on Consumer 
Contractual Rights, undated, pages 43 and 44. 
5 www.euroinfo-kehl.eu - a list of the ECCs can be found at http://www.eu-verbraucher.de/de/ecc-net/ecc-liste/ 
6 http://ec.europa.eu/internal_market/fin-net/index_de.htm 
7 http://www.europarl.europa.eu/oeil/FindByProcnum.do?lang=2&procnum=CNS/2008/0802 
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The inveterate, unrelenting optimists with a pragmatic approach consider it 
possible to create already today limited areas of applicable law that are uniform for 
all EU citizens.  And indeed, an Optional Pan-European Regime Approach 
(OPERA – also called the “Blue Button”) already is a reality in several areas of 
law such as the Community Trade Mark (Regulation EC No. 40/1994), Company 
Law (Societas Europaea – Regulation EC No. 2157/2001), Societas Cooperativa 
Europaea – Regulation EC No. 1435/2003), the Small claims procedure (Regulation 
EC No. 861/2007) or the European order for payment procedure (Regulation EC 
No. 1896/2006)8.  This concept, that I have strongly supported also in a paper of 
the European Financial Services Roundtable (EFR) on consumer loans9, has been 
attacked by many and only been supported half-heartedly by the Commission.  
And that despite the fact that one should find more faith into a European future 
among those who are the first with the mission to preach a truly European solution 
wherever the occasion arises.  But there are many facets to theology, and 
apparently the eschatological aspect of an optional regime that proves by its true 
appearance here and there to be one of the first visible elements of a full tissue of 
the Uniform Civil and Procedural Law of the EU (UCPLEU) is not a necessary 
component of faith into European integration.  Nevertheless, supporting voices in 
academia seem to grow stronger and encourage the EP to proceed on that track 
and to bolster research on civil law by creating a –European Law Institute (ELI)10.  
Such a regime could fulfil a double purpose:  on the one hand it could provide 
immediate relief where there is a practical need and take pressure of areas which 
do not lend themselves to harmonisation11, on the other hand it would provide a 
benchmark for a future reduction of national deviations from it (“asymptote for 
convergence”). 
 
As long as the previously mentioned solutions are not really in sight, practitioners 
of law will have to make do, for all intents and purposes, with the conventional 
wisdom of Conflict of Laws, i.e. with rules on the applicable (national) law, the 
choice of law and its modifications.  These rules have been hammered out and 
promulgated just one year ago in the Rome I Regulation and will enter into force 
on 19 December 200912.  It goes without saying that you cannot expect 
governments and politicians who just have agreed  - in a lengthy, most 
controversial and painful procedure -  on a common solution, to be exhilarated by 
suggestions on what they could have done better or what remains to be improved 
on the very next occasion.  And yet, to do so is the privilege of the industry, of 
researchers and of a Parliament conscious of its mission to strive for the very best 

                                                 
8 Even though I favoured in my two doctoral theses the approach to begin with approximation of laws also at the 
end of legal proceedings  - where the law must prove whether it fulfils its promise, enforcement being “the very 
essence of the law” (Hans Kelsen) -  , I did not expect this to become a reality that soon (Herbert Woopen, 
Zwangsvollstreckung und Arrest in Forderungen nach französischem Recht unter besonderer Berücksichtigung der 
Vollstreckung in Bankkonten, Köln 1989, p. 3-4, 7 and 276;  Herbert Woopen, L’exécution forcée en droit 
allemande et la réforme des voies d’exécution en France, Clermont-Ferrand 1992, p. 20-29, 251-254). 
9 EFR, Consumer Protection – Consumer Choice, Deepening EFR’s concept on consumer protection in retail 
financial services, January 2006, p. 33-34 – available at 
http://www.efr.be/members/upload/publications/8213923328EFRCPWP-1.pdf . 
10 Stefan Leible, Europäisches Privatweg am Scheideweg, Neue Juristische Wochenschrift (NJW) 35/2008, p. 
2558 (2561). 
11 E.g. in the important area of providing more easily capital cover for future pension schemes designed for the 
mobility of workers as suggested by the EFR, Pan European Pensions Plans – From Concept to Action, June 2007, 
http://www.efr.be/members/upload/publications/76309EPP 2007.pdf . 
12 For a short presentation of ist contents see Jochen Clausnitzer/Herbert Woopen, Internationale 
Vertragsgestaltung – die neue EG-Verordnung für grenzüberschreitende Verträge (Rom I-VO), Betriebsberater 
(BB) 34/2008, p. 1798-1808. 
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it might achieve for Europe’s population, and for its industries serving that 
population in terms of products, jobs and competitiveness in the world. 
 
Europe’s position in the world has not been founded and is not relying so much on 
the traditional forces for growth such as increase in population, accumulation of 
capital, or natural resources, perhaps not even technical progress;  its specific 
source of growth has in fact turned out to be the opening-up of the European 
markets and the use of the advantages of European integration13.  The former 
Chief Economist of a big German bank, which today is already integrated into a 
truly European banking giant, attributed as much as 50% of Europe’s growth to the 
effects of European cross-border integration14.  So Europeans have every reason to 
improve the way they do cross-border business. 
 
The topic of this note shall therefore not be a view backwards onto the genesis of 
the present Rome I regulation or into the pitfalls avoided, but purely the potential 
for improvement, without wanting to appear ungrateful for what has been 
achieved.  Let me therefore first stress that regarding the law applicable to 
consumer contracts the responsible institutions must be commended on finding 
finally the better solution for all concerned even though the EU Commission’s initial 
proposal went into the wrong direction.  The present solution is the better one 
exactly in the perspective mentioned in the introduction of this note in that it 
facilitates economic growth and does not stand in its way15.  This will become even 
clearer along the following line of thinking, because the adopted solution allows for 
more flexibility and because it is the better vantage point to start from with further 
improvements. 
 
It also must be stated that nobody would consider the dépeçage resulting from Art. 
6 Rome I Regulation as a particularly good state of affairs.  The EU Commission’s 
Impact Assessment on the Framework Directive on Consumer contractual Rights 
stresses the legal and other compliance costs for enterprises to make sure that 
they are respecting the level of consumer protection in the targeted country16:  “As 
a result of the fragmentation and Rome I, a trader wishing to sell cross-border into 
another Member State will have to incur legal and other compliance costs to make 
sure that he is respecting the level of consumer protection in the country of 
destination.  These costs reduce the incentive for businesses to sell cross-border, 
particularly to consumers in small Member States.  Such costs are eventually 
passed on to consumers in the form of higher prices or, worse, businesses refuse 
to sell cross-border.  In both cases consumer welfare is below the optimum level.“  
It therefore is a consensus that a reduction of the scope of the dépeçage as 
such is a good end in itself.  It only must be seen to it that this does not 
diminish the quality of the consumer protection provided by the law in the end, 
while making the application of the rules as easy as possible. 
 
 

                                                 
13 Martin Hüfner, Europa – Die Macht von morgen, 2006, p. 98, 125f. 
14 Martin Hüfner, p. 98. 
15 See in more detail Jochen Clausnitzer/Herbert Woopen, Internationale Vertragsgestaltung – die neue EG-
Verordnung für grenzüberschreitende Verträge (Rom I-VO), Betriebsberater (BB) 34/2008, p. 1798, 1801. 
16 Working Document of the EU Commission, undated, page 7. 
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1) INDIVIDUAL IMPROVEMENTS TO ART. 6 ROME I REGULATION STARTING FROM THE 
PRESENT PARADIGM 

 
In that spirit  - restricting the application of the dépeçage where appropriate -  a 
few ideas actually impose themselves, as well as a first technical simplification: 
 
 
a) Simplify Art. 6 paragraph 1 Rome I-Regulation as well as Art. 15 of 

Regulation 44/2001 
 
Art. 6 requires that the professional (a) pursues his commercial or professional 
activities in the country where the consumer has his habitual residence, or (b) by 
any means, directs such activities to that country or to several countries including 
that country.  It is hard to imagine a situation where the requirements of 
subparagraph (a) are fulfilled without the situation fulfilling at the same time the 
requirements of subparagraph (b).  Unless proof to the contrary will be provided, 
subparagraph (b) fully comprises subparagraph (a).  Therefore, (a) can be 
cancelled without any change in result.  This makes the wording of paragraph 1 
already somewhat more palatable, and it then reads: 
 

“Art. 6.1 Without prejudice to Articles 5 and 7, a contract concluded 
by a natural person for a purpose which can be regarded as being outside 
his trade or profession (the consumer) with another person acting in the 
exercise of his trade or profession (the professional) shall be governed by 
the law of the country where the consumer has his habitual residence, 
provided that the professional […deletion…], by any means, directs his 
commercial or professional activities to that country or to several 
countries including that country, and the contract falls within the 
scope of such activities.” 

 
Also, until evidence to the contrary will be provided, it can be assumed that the 
same simplification is possible in Art. 15 of the Brussels I Regulation: 
 

“Art. 15.1 (c) in all other cases, the contract has been concluded with 
a person who […] directs, by any means, […] commercial or 
professional activities to the Member State of the consumer’s 
residence or to several States including that Member State, and the 
contract falls within the scope of such activities.” 

 
 
b) Choice of the law of the nationality of the consumer 
 
With good reason Art. 7 Rome I Regulation allows for the choice of law for life 
endowment policies not only the law of any Member State where the risk is 
situated at the time of conclusion of the contract (Art. 7 paragraph 3 a) or the law 
of the country where the policy holder has his habitual residence (Art. 7 paragraph 
3b), but also the law of the Member State of which the policy holder is a national 
(Art. 7 paragraph 3c).  The ties of a consumer with the law of the country of which 
he is a national usually are close enough to consider his choice as sufficiently well 
informed.  There is no reason to assume, as a matter of principle, that a consumer 
would have to be protected by additional provisions of his country of habitual 
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residence when ordering goods or services based on the law of his own country of 
origin. 
 
Art. 6 paragraph 2 of the Rome I Regulation should therefore be completed by a 
few more words at the end of the paragraph: 
 

Art. 6.2  Notwithstanding paragraph 1, the parties may choose the 
law applicable to a contract which fulfils the requirements of paragraph 1, in 
accordance with Article 3.  Such a choice may not, however, have the result 
of depriving the consumer of the protection afforded to him by provisions 
that cannot be derogated from by agreement by virtue of the law which, in 
the absence of choice, would have been applicable on the basis of paragraph 
1, unless the law chosen is that of the country of which the 
consumer is a national. 

 
A consumer moving from Germany to Belgium could therefore continue to use his 
German bank account also while living in Belgium or even open a new account with 
a different German bank without any need for the bank or the consumer to check 
the requirements of the Belgian law of consumer protection for bank customers17.  
Such an addition would therefore considerably contribute to bolstering the EU’s 
efforts to increase the use of SEPA products as much as possible.  Let’s recall the 
number of 15 million cross-border mobile workers and retired persons in the EU18. 
 
 
c) Exclude the application of higher consumer protection standards of the 

law of non-EU member states 
 
Contrary to DIHK’s recommendation, the wording of Art. 6 Rome I-Regulation also 
applies to situations where the consumer has his habitual residence in a country 
outside of the EU.  This leads to the puzzling result that the EU legislation protects 
consumers from third, extra-EU countries, e.g. Russia, according to the extent of 
their national standard of consumer protection.  One should think that the EU law’s 
mission ends, in the case of a contract under third country (e.g. Russian) law, in 
protecting EU citizens to the extent that the EU consumer cannot be deprived of 
the protection provided to him by such provisions of his EU home country that 
cannot be derogated from by agreement.  The present wording asks more of the 
EU courts than seems beneficial.  Increasing and improving judicial cooperation 
within the EU, in a largely harmonized legal environment of 27 different laws (27 + 
Scotland - Denmark), is challenging enough.  It would be beneficial to remedy this 
deficiency of the present wording, and the suggestion would read as follows19: 
 

“Art. 6.1 Without prejudice to Articles 5 and 7, a contract concluded 
by a natural person for a purpose which can be regarded as being outside 
his trade or profession (the consumer) with another person acting in the 
exercise of his trade or profession (the professional) shall be governed by 
the law of the country where the consumer has his habitual residence, 

                                                 
17 Same example used by Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1803 
(a), with the different idea of creating an exception within paragraph 4 of Art. 6;  the suggestion here is more 
elegant. 
18 EU Commission, A single market for citizens, COM(2007) 60 final, p. 11. 
19 Cf. Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1803 (b);  inserting the 
change in Art. 6 paragraph 2 sentence 2 as done here is more convincing (typo in BB). 
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provided that the professional, by any means, directs his commercial or 
professional activities to that country or to several countries including that 
country, and the contract falls within the scope of such activities. 

 
Art. 6.2 Notwithstanding paragraph 1, the parties may choose the law 

applicable to a contract which fulfils the requirements of paragraph 1, in 
accordance with Article 3.  Such a choice may not, however, have the result 
of depriving the consumer of the protection afforded to him by provisions 
that cannot be derogated from by agreement by virtue of a Member 
State’s the law which, in the absence of choice, would have been applicable 
on the basis of paragraph 1, unless the law chosen is that of the country of 
which the consumer is a national.” 

 
 
d) Limit diligence required from the professional to a reasonable extent 

(Delivery into a different country) 
 
If a consumer with the habitual residence in Poland orders from there via internet, 
on a German website, a good for delivery to his secondary residence in Germany, 
the professional will not be able in most instances to recognize that he must also 
take care that he does not, by applying German law, deprive the consumer of the 
protection afforded to him by the provisions of Polish law that cannot be derogated 
from by agreement.  For services, an exception is made in Art. 6 paragraph 4 (a) 
Rome I-Regulation, if the services are to be supplied to the consumer exclusively in 
a country other than that in which he has his habitual residence. 
 
There is no convincing reason to treat goods differently.  The exception should 
therefore be extended, or another exception be inserted for goods which are to be 
delivered to a country different from the one where the consumer has his habitual 
residence20: 
 

“4. Paragraphs 1 and 2 shall not apply to: 
(a) a contract for the supply of goods or services where the goods 

or services are to be supplied exclusively in a country other than that in 
which he has his habitual residence;” 

 
or alternatively: 
 

“4. Paragraphs 1 and 2 shall not apply to: 
(aa) a contract for the supply of goods where the goods are to 

be delivered into a country other than that in which he has his 
habitual residence; 

(a) a contract for the supply of services where the services are to be 
supplied exclusively in a country other than that in which he has his habitual 
residence;”. 

 
There may be more cases where the professional may be mislead about the 
habitual residence of the consumer, either accidentally, by the appearance of 
circumstances, or even by the consumer’s full intent, making incorrect indications 

                                                 
20 Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1803 (c) – wording here 
improved. 
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about his habitual residence.  It would seem unjust to require under such 
circumstances from the professional to take care that he does not, by applying the 
chosen law, deprive the consumer of the protection afforded to him by the 
provisions of the law of his habitual residence that cannot be derogated from by 
agreement.  Neither would it be appropriate to burden the professional with a duty 
to question and verify the appearance of the circumstances which are obvious for 
him.  Therefore, a new subparagraph (f) should be introduced reading as follows21: 
 

“4. Paragraphs 1 and 2 shall not apply to: 
(a) to a contract…. 
(b) to a contract …. 
(c) to a contract …. 
(d) to rights and obligations … 
(e) to a contract … 
(f) if the professional could assume, based on circumstances or 

indications given by the consumer, that the goods or services 
would not be provided cross-border.” 

 
 

2) SPECIFICITIES OF INSURANCE CONTRACTS  -  ART. 7 ROME I REGULATION 

 
The new Article 7 Rome I Regulation is a great achievement not only because it 
has preserved the possibilities of choice of law which existed previously in the 
various directives.  It has on top slightly expanded and simplified the possibilities 
of choice insofar as it is, for “mass risk”22 , not any more required to check whether 
the Members State of the situation of the risk is identical with the Members State 
of the habitual residence of the policy holder23. 
 
More importantly, Art. 7 Rome I Regulation has substituted the conflict-of-law 
provisions in the sectoral directives and constitutes an autonomous provision for 
insurance (Art. 23 Rome I Regulation).  Recital 32 sentence 2 reads explicitly:  
“Therefore, Article 6 should not apply in the context of [insurance contracts]”.  As 
such an autonomous provision, Art. 7 does not ask any more  – as the previous 
provisions did -  to respect mandatory provisions of consumer protection in the 
country of the policy holder24.  This solution, diverging from the general idea of Art. 
6, is justified as the provisions of consumer protection in the very strictly regulated 
market of insurance have been assimilated to a sufficient extent within the EU.  As 
far as the present possibilities of choice of law reach for insurance contracts, there 
is therefore no need any more to deal with the intricacies of dépeçage. 
 
Art. 7 contains therefore, from a systematic point of view, a valuable inroad into 
the practical difficulties of dealing with Art. 6 for markets in other goods and 
services.  It shows that it will be possible also for other parts of the internal market 
to simplify the regulatory framework further, possibly by creating some new 
procedure as suggested in section 4 of this note. 
 

                                                 
21 Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1803 (d). 
22 Art. 7 sec. 3 Rome I Regulation: “insurance contract other than a contract falling within paragraph 2”, 
paragraph 2 referring to “large risk as defined in Art. 5 (d) of the First Council Directive 73/239/EEC. 
23 Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1804. 
24 Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1803 / 1804. 
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Nevertheless, practical needs will push for further extension of the freedom of 
choice of law for insurance contracts which at present is in general much more 
restricted than the freedom of choice of law for other contracts.  The general idea 
of Art. 7 is to offer either the law of the situation of the risk or the law of the 
habitual residence of the policy holder. 
 
This does not cover a number of practical needs which are bound to increase with 
the growing integration of European markets and mobility.  Customers would like 
to include, for example, into their household contents insurance for the home in 
their country of habitual residence also the contents of the household in a holiday 
domicile in a foreign country.  Art. 7 does not offer that possibility, and already due 
to the character of Art. 7 as an autonomous provision for insurance contract law, 
the provision of Art. 6 paragraph 4 (a) cannot be applied, which one might 
otherwise read generously to the extent that the contract for the supply of 
household contents insurance cover to be supplied to the consumer exclusively in 
the country of his holiday residence is to be considered as a separate contract in 
itself, able to benefit of the privilege of Art. 6 paragraph 4 (a). 
 
Another practical example are group insurance policies for all employees working in 
a company close to an EU domestic border.  Employers often offer special pension 
schemes to their employees, and the limitation of the choice of law to the country 
of the situation of the risk or of the habitual residence of the policy holder or of the 
nationality of the policy holder really constitutes a serious obstacle for including 
e.g. French employees, living in France, into such group insurance contracts in a 
big German factory in Rastatt close to the French border.  Therefore, it should be 
possible to increase the possibilities of choice of law to such cases: 
 

“Art. 7.3 (c) in the case of life assurance, the law of the Member State 
of which the policy holder is a national or in which he is employed;”. 

 
 
What is more, specific life endowment policies that are not yet very common in the 
EU might only be economic for a professional if economies of scale can be reached 
by offering them in various countries at the same time, e.g. variable annuities.  
This ties in with the statement in a study ordered by the EU Commission according 
to which the most important barrier to cross-border distance marketing comes 
from the fact that it is not possible up to now to offer at the EU level a unique 
product as the insurance market has been identified as an exclusively national 
market25.  If that is to be changed, the ability to offer a product based on the same 
law for several countries without any need to adapt the policies to the nationality of 
the consumer or to accidental places of habitual residence or situations of risk 
would help considerably. 
 
 
 

                                                 
25 Cf. CIVIC Consulting Study „Analysis of the Economic Impact of Directive 2002/65/EC concerning the distance 
marketing of consumer financial services on the conclusion of cross-border contracts for financial services between 
suppliers and consumers within the Internal Market – Interim Report, 25 February 2008, p. 37 and 57 (Lack of 
harmonisation of national law and regulation across the EU). 
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3) INTERNAL MARKET CLAUSE? 

 

Considering the fact that assimilation of national laws by means of EU 
harmonization has been going on for several decades by now, one might think that 
differences in protection standards should merely be a question of surplus 
protection beyond the minimum that is assured in each and every country of the 
EU having transposed the respective EU directives.  Particularly when the minimum 
harmonization dominating in the past is increasingly substituted by full 
harmonization as in the recent Draft Directive on Consumer Contractual Rights26, 
the idea underlying the present Art. 6 paragraph 2 sentence 2 Rome I-Regulation 
becomes quite questionable to apply.  Understandable at a time where the 
minimum levels of consumer protection diverged to a large extent, the inherent 
rationale of that provision fades away increasingly. 
 
It therefore is a viable approach to reflect on ways how to limit the application of 
Art. 6 Rome I-Regulation to those occasions where there inherently remains a 
cause for doing so.  Industry had proposed, during preparation of the new Draft 
Directive of the European Parliament and the Council on Consumer Rights27, the 
introduction of an Internal Market Clause into the text for the non-fully harmonized 
aspects28.  It was suggested to be phrased e.g. as follows: 
 

”Member States shall neither restrict the freedom to provide services 
nor restrict the free movement of goods for reasons falling within the field 
approximated by this directive.”29 

 
The introduction of such internal market clause dispensing from the dépeçage has 
been considered as policy option 6 in the EU Commission’s Impact Assessment on 
the Framework Directive on Consumer contractual Rights30.  It has been rejected, 
however, with arguments not appearing particularly strong if not plainly wrong:  
According to the impact assessment, an internal market clause would “transfer the 
problem of legal uncertainty to consumers resulting in negative impacts on 
consumer confidence:  consumers would be subject to different levels of protection 
when they buy from foreign traders.  The option would create problems for courts 
and mediators who would have to apply a foreign law;  it would not improve the 
quality of the legislation and would be inconsistent with the approach followed by 
the Rome I Regulation.” 
 
When going into the detailed analysis in the Annex of the Impact Assessment, 
several outright incorrect assumptions seem to have played a dominant role.  The 
section reads:  “Negative impact [on public sector administration / enforcement 
costs].  One of the objectives of Rome I is to facilitate cross-border litigation in 
                                                 
26 http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/1474 (dated 08.10.2008). 
27 COM(2008)0196 final. 
28 Cf. also Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1802 - 1803. 
29 Art. 4 of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair 
business-to-consumer commercial practices in the internal market;  a similar wording is contained in Art. 3 
paragraph 2 of the Directive on electronic commerce 2000/31/EC (“Member States may not, for reasons falling 
within the coordinated field, restrict the freedom to provide information society services from another Member 
State.”), even though explicitly incapacitated for the remit of conflict-of-laws by Art. 1 paragraph 4 of the same 
directive (“This Directive does not establish additional rules on private international law nor does it deal with the 
jurisdiction of Courts”). 
30 See Working Document of the EU Commission, Impact Assessment on the Framework Directive on Consumer 
Contractual Rights, undated, pages 3-4. 
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particular by ensuring that national courts having jurisdiction over B2C contracts in 
accordance with the Brussels I Regulation (i.e. courts where the consumer resides) 
will apply their own law which they are familiar with.  Introducing an internal 
market clause reversing Article 6 of Rome I would allow traders to apply the law of 
their choice which would create major complications for the judiciary.  National 
courts and enforcement bodies will often have to apply a foreign law they are 
unfamiliar with.  The same is true for mediators.  This will also generate significant 
legal costs for consumers in case of litigation.” 31 
 
It certainly is not the objective of the Brussels I-Regulation to make sure courts 
apply their own national civil law but the objective is simply to provide a court in 
just and reasonable reach for the consumer.  The provisions in charge of 
determining which country’s civil law shall apply are those of the Rome I-
Regulation.  And they just have been confirmed in allowing for the choice of the 
law also of the professional.  It therefore cannot be an acceptable objection to an 
internal market clause that the Rome I-Regulation deems it appropriate that courts 
should be able to apply foreign law. 
 
The internal market clause would neither “reverse Article 6 of Rome I” with such 
effect.  The effect of the internal market clause would rather be that there would 
be no more need to compare whether the protection standard provided by the 
foreign law is higher or lower than the one that would have consisted if the law 
applicable to the contract had been the one of the court.  The internal markets 
clauses task of making Art. 6 ineffective for the approximated field therefore would 
make the task of the court simpler to apply the foreign law, because there would 
not be any dépeçage to be taken care of for the approximated field. 
 
Another misconception at the origin of the Impact Assessment appears to be that 
national enforcement bodies are assumed to being forced to apply foreign law.  
Enforcement law as part of the law of procedures is intrinsically national law and 
not open to being substituted by the procedural law of a different country. 
 
Remains the statement, in the Impact Assessment, that the legal uncertainty to 
consumers would result in negative impacts on consumer confidence because 
consumers would be subject to different levels of protection when they buy from 
foreign traders.  This is unconvincing in context of the option 6 sub-option 2 where 
the essential elements would be fully harmonized in the approximated field, 
because full harmonization does not leave any more room for divergence between 
Member States.  Regarding option 6 sub-option 1, even for the assumption of a 
mere minimum harmonization, the differences  - possible in that case -  would only 
concern the level of protection above the minimum protection already provided by 
the directive and would therefore not impair essential expectations of the 
consumer. 
 
The reasoning of the impact assessment must therefore be considered as seriously 
flawed.  As a consequence, the proposal to introduce an internal market clause 
should be given thorough re-consideration. 
 
 
                                                 
31 See Working Document of the EU Commission, Impact Assessment on the Framework Directive on Consumer 
Contractual Rights, undated, pages 43 and 44;  pages 52 and 54 of Annex 5 on the Commission’s webpage as of 
October 2008. 
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If there are reasons for the EU Commission to feel uncomfortable with the idea of 
an internal market clause, they may be found elsewhere and can possible not be 
dismissed as easily as the ones mentioned above:  The document conceded that 
the assessment of policy option 6 was not done as thoroughly as for the other 
policy options for two understandable reasons: 
 

a) The public consultation on the Green Paper showed that this option would be 
strongly opposed by the great majority of Member States and consumer 
stakeholders. 

b) It would also involve a major policy change a few months after the co-
legislators adopted the Rome I Regulation, which contains a revision clause 
which allows the Commission to evaluate its practical application. 

 
Both reasons, understandable as they are, should not keep the co-legislators from 
revisiting the Impact Assessment of the present draft directive on Consumer rights. 
 
It might be helpful to recognize, on the one hand, that industry may have jumped 
too early to the conclusion that in case of the introduction of an internal market 
clause, Art. 6 could be abolished altogether right away.  That idea turned out to be 
premature32 because the new Draft Directive only covers consumers’ “basic” rights.  
This in turn means, however, that for the approximated field of these “basic 
rights”, the reasoning would stand that there would not be any more need to apply 
Art. 6 Rome I-Regulation. 
 
Another objection to an internal market clause may be that its legal character may 
be criticized for being something in between country of origin rules and mutual 
recognition.  Many consider the principle of country of origin, internal market 
clauses and the principal of mutual recognition to be just about the same or at 
least that close that they do not deserve to be distinguished33.  It may be 
worthwhile to develop a more precise view on this issue as that might help to 
better define the consequences desired, e.g.:  Taking mutual recognition as the 
instrument of choice to remove limitations to the free movement of goods and 
services which have their origin in public law, the conflict-of-law rules could be the 
ones solely in charge of determining whether the provisions of the law of the 
country of the professional or those of the law of the consumer apply, or even both 
- as in the case of Art. 6 paragraph 2 Rome I-Regulation.  In between the two, an 
internal market clause may either be inexistent, for lack of clear meaning, or even 
be effective on both levels, public and private law - unless incapacitated explicitly 
as in the Directive on electronic commerce34.  My personal preference is to take the 
view of an instrument effective on both levels, i.e. giving precedence in its 
qualification as EU secondary law to instances where provisions of civil law  from 
different countries struggle for precedence as in Art. 6 paragraph 2 Rome I 
Regulation. 
 

                                                 
32 More differentiated position than shown in Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 
34/2008, p. 1798, 1803 (“as it is assumed that after the full harmonisation of all essential provisions of consumers 
protection no relevant differences will persist between the levels of protection in the Member States” – this 
assumption cannot be made any more upon a more thorough consideration of the limited scope of the draft 
directive). 
33 Cf. Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1802 footnote 48 / 49 – 
application of the principle of mutual recognition to national provisions which cannot be derogated from by 
contract and which therefore constitute an obstacle to the freedom of goods and services. 
34 See above, Fn. 29. 
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4) LEAVE THE JOB TO THE ECJ, OR ORGANIZE THE PROCESS BEFORE THE JUDGES ACT? 

 
Some have disputed the competence of the EU to further legislate based on Art. 95 
in order to improve the Internal Market, as the Internal Market was supposed to be 
completed by 31.12.199235.  This is of course an erroneous view because the 
Internal Market is by far not completed, as the evidence of Commissioner Kuneva’s 
and others’ analyses of market imperfections shows, whatever the intentions of the 
earlier initiatives were.  Rome was not built in one day, and the Rome I-Regulation 
cannot, either. 
 
The question arises, however, to what extent the primary freedoms of the EU 
Treaty are patient enough to wait for the secondary level of EU law to legislate on 
everything under the sky before the freedoms may really be used by the citizens.  
I have severe doubts as to their patience.  Rather than waiting for the ECJ to take 
the helm (in the line of thinking of Cassis de Dijon), the legislating EU institutions 
are probably much better advised to invest capacity into analyzing and defining 
such partial markets in which each EU citizen can responsibly be exposed to the 
respective law of anyone of the presently 26 other Member States (and laws, see 
above) without running a danger of suffering severe damage.  Such analyses might 
be done by a new European Law Institute mentioned at the beginning of this note, 
and it might e.g. target a well defined specific part of a market easy to define like 
the online sale of books. 
 
The only link missing is a procedure which corresponds to  the particular challenges 
of giving sufficient thought and authority to the results of such analyses.  A  - very 
bold -  proposal could read as follows: 
 

Art. 6.5 Rome I Regulation: 
“Upon consenting notice by the European Court of Justice, of a 

thorough analysis by the European Law Institute, of the question whether 
the provisions in the relevant Member States, for a specific sectoral part of 
the Common Market, have been assimilated to such an extent that any 
consumer from anyone of the relevant Member States can be exposed to the 
provisions governing the conduct and contract terms of a professional from 
anyone of the other relevant Member States, without having to fear to suffer 
any serious legal damage, the EU Commission or the European Parliament 
can solicit each other’s agreement that the Internal Market has been 
accomplished in the respective sectoral part of the market.  In such sectoral 
parts, paragraphs 1 to 4 shall not be applied any more as of the date of 
entry of that specific sectoral part of the market, into a list referring to this 
paragraph and to be published in the Official Journal, thereby becoming an 
integral part of the Rome I Regulation.” 

 
Such a proposal or some similar mechanism would mirror adequately the character 
of such findings which can and should be considered as merely declaratory and not 
as being any constituent change in the law.  The mechanism would just help to 

                                                 
35 Heinrich Honsell, Die Erosion des Privatrechts durch das Europarecht, ZIP – Zeitschrift für Wirtschaftsrecht 
14/2008, p. 621/624.  Which does not mean that on substance, much of Honsell’s criticism of recent 
developments in the EU law is to be shared. 



 - 17 - 
 

 

ascertain earlier and in a due process what otherwise would have to be held, much 
later and under circumstances often owing to coincidence, by the ECJ alone. 
 
 

5) SLIGHTLY CHANGE THE PARADIGM? 

 
On an earlier occasion, unfortunately too late in the legislative procedure which 
stood under the pressure of finding a compromise quickly, I had raised the 
question whether there might not be better, clearer and even more focused 
solutions to the task of balancing equitably the interests of consumers and 
professionals in cross-border situations36.  The idea was to eliminate the notion of 
habitual residence of the consumer, as it is difficult to verify for everyday business 
transactions particularly over the internet.  Instead, a new notion, a new 
definitional element (Tatbestandsmerkmal) should be introduced into the 
conditions of providing additional consumer protection by the consumer’s country’s 
law, beyond the protection provided by the law chosen (effect of present Art. 6, 
formerly Art. 5).  That notion was suggested to be the “country of destination” – 
not used and not legally defined in the context of conflict-of-laws so far, according 
to most voices.  In the delicate process of looking for a political compromise to 
adopt the Rome I Regulation, introducing such a new idea into the legislative 
debate would have meant “rocking the boat” too much as to find a consensus in 
time.  Therefore, the full presentation of this idea had to be left for a later occasion 
like this one, allowing for ample time of consideration and discussion in academia 
until the next more fundamental changes of the Rome I Regulation might be on the 
political agenda. 
 
It now remains to be examined whether the improvements of the proposal 
regarding legal certainty clearly outweigh potential drawbacks regarding the need 
for a well balanced understanding of the place of performance for services.  The 
proposal should give on the one hand more protection in situations where the 
present wording may not be strict enough with respect to the protection that might 
be intended by the underlying idea of the law, on the other hand it allows for more 
flexibility to accommodate situations where and the needs of those for whom such 
protection is not needed or rather disturbing. 
 
In order to show one example where the new proposal would provide more legal 
certainty, it can be highlighted that opinions already diverge today on the question 
of which requirements are to be fulfilled in order to apply Art. 6 Rome I Regulation 
with respect to contracts concluded by a consumer with a professional who 
maintains an internet site.  Recital 24 of the Rome I Regulation tries to give 
guidance in this respect and reads i.a.:  “… the mere fact that an Internet site is 
accessible is not sufficient for Article 15 [Regulation (EC) No 44/2001] to be 
applicable, although a factor will be that this Internet site solicits the conclusion of 
distance contracts and that a contract has actually been concluded at a distance, 
by whatever means.”  And yet divergent opinions exist regarding details:   
 

• One opinion considers it necessary that the website contain an “electronic 
carriage” or be designed as an “E-Shop”, taking immediately orders for the 
enterprise (“active website”);  it would not be sufficient, however, that in a 

                                                 
36 Herbert Woopen, EuZW 2007, 495, 498 (IV.). 
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website without these characteristics (“passive website”), e.g. in the general 
information or in the rubric “contact”, an e-mail-address is contained by 
means of which a person expresses interest to order.  The same is held for 
phone numbers:  here, the consumer composes a foreign phone number and 
directs his efforts actively towards the foreign company, and it is not the 
foreign company that directs its activities cross-border towards the 
consumer, but conversely the consumer knowingly directs his activity 
towards a foreign company and asks it to exceptionally do something 
outside of their standard procedures37.   

• A different view maintains that an active website is not a pre-requisite but 
that also a passive website may be sufficient if it solicits orders over the 
phone or by individual email;  according to that view, “directing of activities” 
towards the consumer’s country is not to be assumed only if the passive 
website contains unspecific information for consumers all over the world, 
referring them to local outlets or representatives in the various countries38. 

 
Another example for a source of uncertainty is the case where a shop in a foreign 
country directs its efforts towards tourists from a particular country visiting the 
shop in person, and offers to send the goods directly into the tourists’ home 
country39. 
 
The guiding idea of the new proposal, possibly helpful to determine more easily 
whether to apply Art. 6, is to take as a decisive criterion for the need to potentially 
increase protection of the consumer whether the contract between the parties 
explicitly provides for delivery to a country different from the one the laws of which 
have been chosen.  This is of course a particular challenge for an electronic 
delivery by download, requiring a special provision to that effect.  The proposal in 
full reads as follows: 
 

“Art. 6.1 Without prejudice to Articles 5 and 7, a contract concluded 
by a natural person for a purpose which can be regarded as being outside 
his trade or profession (the consumer) with another person acting in the 
exercise of his trade or profession (the professional) shall be governed by 
the law of the country of destination, provided that the professional, by 
any means, directs his commercial or professional activities to that country 
or to several countries including that country, and the contract falls within 
the scope of such activities. 

 
Art. 6.1a The country of destination is, as per agreement in the 

contract 
a) for goods the one into which the good has to be delivered; 
b) for a provision of a service which is characterized by the transmission of 

electronic data the one chosen by the consumer when ordering the 
service; 

c) for a provision of a service other than b) the one where the service has to 
be performed for its major part. 

 

                                                 
37 Jochen Clausnitzer/Herbert Woopen, Betriebsberater (BB) 34/2008, p. 1798, 1802. 
38 Thomas Pfeiffer, Neues Internationales Vertragsrecht – Zur Rom I-Verordnung, Europäische Zeitschrift für 
Wirtschaftsrecht (EuZW) 20/2008, 622, 627. 
39 Thomas Pfeiffer, EuZW 20/2008, 622, 627. 
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Art. 6.2  Notwithstanding paragraph 1, the parties may choose the 
law applicable to a contract which fulfils the requirements of paragraph 1, in 
accordance with Article 3.  Such a choice may not, however, have the result 
of depriving the consumer of the protection afforded to him by provisions 
that cannot be derogated from by agreement by virtue of a Member State’s 
law which, in the absence of choice, would have been applicable on the basis 
of paragraph 1, unless the law chosen is that of the country of which the 
consumer is a national. 

 
Art. 6.3  If the requirements in paragraph 1 are not fulfilled, the law 

applicable to a contract between a consumer and a professional shall be 
determined pursuant to Articles 3 and 4.” 

 
The result of the proposed text would be as follows: 
 

• Active website of professional in country P aiming to foreign countries 
including country C, consumer orders from country C via phone for delivery 
into country C: YES for additional protection by the provisions of C which 
cannot be derogated from by agreement, because delivery into country C 
together with an active website aiming also at country C make it sufficiently 
clear to the professional that this is likely to be an order resulting from his 
efforts to serve customers in country C. 

• Active website in P aiming at countries including C but excluding third 
country T, consumer orders from C via phone for delivery into third country 
T:  NO additional protection by provision of C, because professional cannot 
sufficiently recognize that C orders from C and would expect additional 
standards of country C to be respected, and NO application of additional 
provisions of T because professional does not direct his commercial or 
professional activities regularly towards country T. 

• Passive website in P not soliciting orders, consumer from C orders by phone 
for delivery to C:  NO application of additional provisions of C because 
professional does not direct his commercial or professional activities 
regularly towards country C. 

• Passive website in P not soliciting orders, consumer from C orders by phone 
for delivery to T:  NO application of additional provisions of T because 
professional does not direct his commercial or professional activities 
regularly towards country T. 

• Passive website in P soliciting orders, consumer from C orders by phone for 
delivery to C:  YES for additional provisions of C. 

• Passive website in P soliciting orders from i.a. C and not T, consumer from C 
orders by phone for delivery to T:  NO application of additional provisions of 
C because expectations not recognizable, NO application of additional 
provision of T because country T not targeted. 

• Tourists from C visit shop in P, delivery to C:  NO application of additional 
provisions of C as contract is not predominantly the result of the efforts of 
the professional to extend his network of points of contact to other countries 
(contract does not fall into the scope of the professional’s directing his 
commercial or professional activities to that country). 

• Tourists from C visit shop in P, delivery to T:  As before, NO application of 
additional provisions of C as contract is not predominantly the result of the 
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efforts of the professional to extend his network of points of contact to other 
countries, and all the more NO application of additional provisions of T. 

 
The results show that this would be a fair balancing of responsibilities between 
professional and consumer, making it possible for companies to adapt to the 
expectations customers from targeted countries would have beyond those of the 
professional’s law, and making it also possible for consumers from countries not 
targeted by the company to order exceptionally goods they were not able to find in 
other places.  The country of delivery appears to be of much more help to come to 
results that are at the same time equitable and easier to be grasped for practical 
purposes than the country of the habitual residence of the consumer. 
 
It would have to be left to forces of competition (between industry and consumer 
associations) to determine from which number of exceptional deliveries into a 
country actually not targeted by a company the overall view would have to result 
in saying that it makes it just, reasonable and affordable for the company to 
scrutinize the law of that country of multiple deliveries for its additional provisions 
regarding consumer protection. 
 
Regarding proposed Article 6.1a sub-paragraph b), dealing with on-line services, 
the only practical approach not unnecessarily limiting provision of services and 
creating lots of red tape is to  

• leave it to the professional to determine the countries into which he feels 
legally prepared to deliver and to reject orders from different countries,  

• and to expect from the consumer to be honest, in his own interest, in 
providing with his order the country in which he lives or according to the 
standards of which he wants to be protected. 

 
Regarding proposed Article 6.1a sub-paragraph c), dealing with all other services, 
further analysis is required to make sure the proposal fairly balances the interests 
of professionals and consumers.  This seems to be the case when e.g.  

• in banking the major part of the performance of the service is considered to 
be in the country of the bank as far as activities are concerned like payment 
services, deposit taking or crediting of securities accounts, whereas lending 
business should be taken as having its “center of gravity” in the country of 
residence of the consumer or in the country where an immovable good is 
located that is the declared object of the specific loan; 

• or when a construction company in country P takes orders from a consumer 
in country C and travels to the consumer’s home in C in order to execute the 
work there; 

• or when a consumer from a foreign country orders from distance a service to 
be executed in the country of the professional (e.g. repair of a holiday home, 
or delivery of a present to a third party in the professional’s country). 

 
It equally remains to be analyzed to what extent the definition of the place of 
delivery and service may be compatible or aligned with Art. 5 sec. 1 b of 
Regulation (EC) 44/2001 (Brussels I). 
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Introduction: Access to Justice in relation to Road Traffic Accidents 
with a Trans-national Element 

 
 

1. This paper addresses the issue of the practical problems and 
discrepancies which arise as a consequence of a Claimant suffering 
personal injury in a road traffic accident in another European jurisdiction. 

  
2. Causes of action: the injured Claimant has a choice whether to bring 

proceedings against the Defendant tortfeasor responsible for the 
accident, and/or the insurer of the Defendant’s vehicle.40 

 
3. Jurisdiction: The Claimant may sue the individual Defendant either in the 

courts of the place where the Defendant is domiciled, or the courts for 
the place of the accident (where the damage was incurred), if different, 
or, if there is more than one Defendant, it may be possible to join as a 
co-Defendant a foreign domiciled Defendant in the courts of the place 
where one of the Defendants is domiciled.41 

 
4. Scope for Forum Shopping: the choices of court available to Claimants 

are pretty clear: the question is what are the advantages and 
disadvantages of bringing proceedings in one jurisdiction as opposed to 
another.  

 
5. Usually, in cases where proceedings are brought against the individual 

tortfeasor (not the insurer), it is necessary to bring proceedings in a 
foreign jurisdiction: in the courts of the place of domicile of the 
Defendant or the place of the accident (often the same). 

 
6. The only case where the Claimant is able to bring proceedings in his own 

jurisdiction against an individual Defendant is where the Defendant is 
domiciled there, most frequently in cases where a passenger sues the 
Defendant driver as being responsible (at least in part) for the accident. 
(In such a case, this may lead to cases where the clearly guilty 
Defendant is sued in another jurisdiction because there is also an 
arguable claim against another Defendant.) 

 
7. However, the landscape has now changed in so far as the European Court 

of Justice has confirmed that proceedings may now be brought by an 
injured Claimant in the courts of the place of the Claimant’s domicile 
against the road traffic insurer.42 

 
8. Therefore, in any personal injury claim with a trans-national element, it is 

likely that an injured Claimant may bring proceedings in: 
                                                 
40  As a result of the provisions contained in 
the Fourth Motor Insurance Directive: Directive 2000/26. 
41  See Articles 2, 5(3), and 6(1) of Council 
Regulation 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters. 
42  Case C-463/06, Odenbreit, judgment of 
the European Court of Justice of 13 December 2007. 
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(1) the courts of the place of domicile of a Defendant (or the insurer); 
(2) the courts of the place of the accident; 
(3) the courts of the place where the Claimant is domiciled. 

 
9. Does the exercise of choice in itself cause difficulties? Is access to justice 

compromised by the existence of this choice? Does the exercise of choice 
by a Claimant lead to increased complexity and/or cost? 

 
10. In this paper, it will be argued (1) that Claimants, given the choice of 

jurisdiction, will generally choose where possible to sue in their local 
courts and use their local lawyers; (2) where this choice is available, the 
proceedings may as a result be more complex than the equivalent case 
with only national characteristics. 

 
Differences between jurisdictions 
11. Europe-wide surveys of the approach to compensation of claims for 

personal injury and fatal accident claims by PEOPIL demonstrate 
significant differences in how jurisdictions approach the issue of 
compensation, as well as in the particular application of particular rules to 
the quantification of loss.43 

 
12. DIFFERENCES OF APPROACH: 

• Role of the expert: some jurisdictions defer to medical opinion or have 
court appointed experts who determine the degree of injury, level of 
disability and the band of compensation applicable. 

• Role of the Judge: this can be contrasted with those jurisdictions where 
the Judge has the principal role in assessing just and equitable 
compensation. 

• Recovery of psychiatric injury, Recovery for secondary victims 
and Recovery in fatal accident claims: varies from jurisdiction to 
jurisdiction. No hard and fast rules as to which jurisdictions are high 
value and low value jurisdictions; nor between families of jurisdiction: eg 
common law jurisdictions, Scandinavian jurisdictions; civil law 
jurisdictions. 

• Personalisation of loss: ie the degree to which the award of 
compensation reflects the individual losses of the injured Claimant, will 
differ from jurisdiction to jurisdiction. 

• Capping of recoverable losses and use of tariffs and Use of 
medical tables: those jurisdictions which use these methods of 
quantification rely upon a high degree of standardisation of awards of 
loss and the removal of discretion from the individual Judge. 

 
13. DIFFERENCES IN QUANTIFICATION OF SPECIFIC LOSSES: 

 Multipliers and discount rates: applicable to future earnings losses, 
pension losses and care claims: likely to give rise to the sharpest 
divergences in awards. 

 Lump sums or periodical payments: differences in approach between 
jurisdictions makes comparison very difficult to determine; choice of 
parties and policy of courts may lead to very different outcomes. 

                                                 
43  Marco Bona and Philip Mead (eds), 
Personal Injury Compensation in Europe (Kluwer, 2003); Marco Bona, Philip Mead and Siewert Lindenbergh (eds),  
Personal Injury Compensation in Europe: Fatal Accidents and Secondary Victims (xpl law, 2005). 
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 Recognition of specific heads of loss: cost of future care: this head 
of loss likely to be very dependent upon the local culture of the court in 
awarding compensation and what is seen as the “acceptable rate” for 
particular heads of loss; may lead to discrepancies where foreign victim’s 
environment diverges significantly. 

 Recoverability of specific third party costs, for example 
recoupment of hospital costs, recovery of private medical costs; 
wages paid during disability: some jurisdictions are not used to such 
heads of loss being claimed (perhaps because of the interplay between 
insurance cover/social security and recovery of tortious damages). 

 Recoupment of benefits and set-off of insurance monies and 
taxation: applicable rules vary from place to place. 

 Recovery of costs and lawyers’ fees: will vary in terms of whether the 
injured victim is expected to bear his own costs even where successful, 
and what is considered reasonable remuneration to be awarded to the 
Claimant’s lawyers (and expert witnesses). 

 
14. The consequences in practical terms which arise for individual Claimants 

are illustrated by the individual case examples provided in the Annex to 
this paper. 

 
15. In summary, Claimants may suffer 

(a) disadvantage caused by different rules for notification of a claim or 
service of proceedings in respect of stopping limitation time; 

(b) disadvantage caused by different substantive rules on the length of 
the limitation period; 

(c) disadvantage caused by different levels (or caps) on insurance cover 
of the Defendant; 

(d) significantly different levels of compensation (including the existence 
of statutory caps) awarded for pain and suffering and loss of amenity 
in respect of non-pecuniary loss; 

(e) failure to take into account prevailing circumstances in the home 
State of the victim; 

(f) failure to take into account a head of loss normally compensated in 
the home State of the victim; 

(g) the application of caps or limits on the Claimant’s claims for pecuniary 
loss; 

(h) difficulties proving liability because of the application of foreign law to 
the claim; 

(i) difficulties arising from the need to sue more than one Defendant; 
(j) difficulties arising from the existence of more than one Claimant; 
(k) difficulties arising due to a failure to recover costs normally 

recoverable in the home State of the victim. 
 

The impact of the 4th Motor Insurance Directive and the right to sue the 
insurer 
16. The exportation of the settlement process by the establishment of claims 

handlers in the State of domicile of the Claimant has made a significant 
contribution to access for justice in that Claimants can now instruct their 
home lawyers to negotiate with the insurers and insurers cannot use the 
barrier of geography or language to avoid having to deal with road traffic 
claims. 
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17. As the preamble to the 4th Motor Insurance Directive makes clear, the 

Directive does not alter the rules as to the identity of the governing law. 
 
18. The Rome II Regulation44 now establishes as a general rule that the 

governing law is the law of the place of the accident (Article 4), and that 
such a law governs both limitation and the assessment and quantification 
of loss (Article 15(b) and (c)).  

 
19. In this regard, the Rome II regime is allied to that governing choice of 

law in relation to contractual obligations, such that there should not be 
any discrepancy between any choice of law in relation to a claim against 
an individual Defendant driver in tort and any claim against the insurer 
(which may be characterised as being quasi-contractual as it arises under 
or by reason of the contract of insurance between the insured and the 
insurer). 

 
20. Prior to the Odenbreit judgment, most insurers would offer compensation 

by reference to the (foreign) governing law, and indicate that if the offer 
was unsatisfactory, then it would be necessary to issue proceedings in 
the foreign jurisdiction. This would leave Claimants and their lawyers at 
the disadvantage of not being able to know and assess what the proper 
value of the claim was according to the proper law without instructing 
further lawyers to advise on the applicable law (including costs). 
Secondly, and in any event, if agreement in relation to settlement was 
not possible, proceedings would generally be issued in that foreign 
jurisdiction. 

 
21. Post the Odenbreit judgment, Claimants have available to them the 

jurisdiction of their home courts, and their home lawyers. The law of the 
forum will govern procedural matters including the availability of costs 
and recognised funding arrangements. Further there is no inconvenience 
in the fact that the place of treatment and the medical evidence and the 
place of the forum will not differ. 

 
22. However, the disadvantages are significant: judges hearing claims in 

relation to the right to sue the insurer will have to grapple with the 
complexities of applying foreign law to issues such as: limitation, the 
obligation to indemnify; causation, the medical assessment of loss and 
the quantification of loss. 

 
23. Trans-national cases become more complicated because of the need to 

instruct two sets of lawyers, and where there is dispute to prove the 
applicable rules of the governing law. 

 
24. Because domestic Judges are more familiar with the prevailing system in 

domestic law, there will be a natural tendency to strain any exceptions to 
the general rule in order to permit the law of the forum to apply. This 

                                                 
44  Regulation (EC) No 864/2007 on the law 
applicable to non-contractual obligations. 
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factor in itself will lead to increased satellite litigation as to the identity of 
the proper law. 

 
25. Differences in the applicable law, for example limitation rules, will also 

lead to an increase in the litigation of satellite issues. 
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ANNEX 
 
Case 1 
 
English Claimant pedestrian injured by French driver.  Serious injuries contracted, 
which left the Claimant requiring care and assistance from two professional carers.  
Proceedings were brought in France. Under French law damages could only be 
recovered for the requirement of one carer.  As a result, instead of recovering 
annual care costs of around £200,000 per annum, £80,000 per annum was 
recovered.  The Claimant had to pay the vast majority of his own legal costs. 
 
Disadvantaged due to factors e, f, g, h and k. 
 
Case 2  
 
English Claimant, involved in accident whilst residing and working abroad in the 
Netherlands involving a local Defendant. The Claimant was seriously injured and 
returned to the UK following his accident, where he required round the clock care 
and accommodation.  The level of indemnity under the Defendant’s insurance 
policy was limited to £1,000,000.  Consequently, a claim which was worth 
potentially £5-6,000,000 in the UK was limited to £1,000,000.  Even if there had 
not been indemnity issues there would have been difficulties in establishing under 
Dutch jurisdiction the Claimant’s right to decide upon his own care regime. 
 
Disadvantaged due to factors c, e and g.  
 
 
Case 3 
 
Mother of two injured in road traffic accident in Greece.  Now severely mentally 
and physically disabled, requiring a 24 hour care regime.  Proceedings issued in 
Greece.  The case in England would be worth over £3,000,000; the level of 
insurance cover was €500,000.  This will not be sufficient to fund the care that she 
will need for life.  Legal costs also not recoverable in Greece. 
 
Disadvantaged caused by factors c, e and k. 
 
 
Case 4 
 
UK female injured whilst on holiday in Malta when she was a passenger on a bus.  
She sustained a fractured wrist.  No general damages for pain, suffering and loss 
of amenity available in Malta and the case was abandoned.   
 
Disadvantaged due to factors d and f. 
 
 
Case 5  
 
UK Claimant injured whilst staying in a hotel in Spain.  The hotel booking was 
made directly, therefore a claim under Spanish jurisdiction.  The Claimant suffered 
lacerations to his arm in an accident involving a glass window.  The enquiry was 
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received by the Claimant’s UK lawyers 18 months after the accident and it was not 
possible to assist him due to the 12 month limitation period prevailing in Spain. 
 
Disadvantaged due to factor b. 
 
 
Case 6  
 
English Claimant died after contracting legionnaires disease in an Italian hotel.  The 
claim was pursued against the Italian Defendant in the Italian courts.  The claim 
was capped as a result of the level of cover on the Defendant’s insurance policy.  
There was also limited costs recovery against the Italian Defendant. 
 
Disadvantaged due to factor c and k. 
 
Case 7  
 
English Claimant contracted legionnaires disease whilst working in Spain. Due to 
differences in heads of damage recoverable in Spain, the Claimant faces the 
possibility of recovering only 1/3 of the level of damages that he would recover in 
the UK.  He will also have to pay his own legal costs. 
 
Disadvantaged due to factors d, f and k. 
 
 
Case 8 
 
Italian citizen died in accident as passenger in car driven by Spanish friend; car 
insured by Spanish insurance company. Problems with obtaining evidence and 
clear information about parents’ rights from competent criminal court, Spanish 
caps on damages were opposed with regard to the secondary victims. These 
victims will issue proceedings in Italy, but will face problems concerning the 
running of limitation time (one year under Spanish law, already expired) and caps 
on damages. Moreover there will be incurred translation costs of the initial 
statement of claim which under Italian law needs to contain all details on liability 
and quantum. The victims will also have to pay their own legal costs; the only way 
to obtain such expenses is to issue judicial proceedings. 
 
Disadvantaged due to factors a, b, d, f, h, and k 
 
Case 9  
 
Italian driver road traffic accident in France while on holiday with his family. No 
issue of liability. Damage to the vehicle of about € 4.000. Holidays ruined, and also 
loss of holiday also sustained by his family. Negotiations: the Italian agent for the 
French insurance company refused to take into consideration: non-pecuniary 
damages for loss of holiday; costs and legal fees for assistance provided by Italian 
lawyers in dealing with this matter; interest on pecuniary damages. The insurance 
company sent a cheque for € 3.000, including all damages and expenses (legal 
fees),  
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Disadvantaged due to factors d, f, and k 
 
 
Case 10 
 
Road traffic accident with severe injuries sustained by an English woman while 
visiting Rome with her husband: the English lawyers were not properly informed by 
an Italian lawyer about the need to send an initial letter of claim to the Italian 
insurance company in order to stop the running of limitation period on behalf of the 
secondary victim (the husband); thus the husband lost the right to claim 
compensation for the pecuniary and non-pecuniary damages he sustained because 
the disability of his wife (including losing his job).  
 
Disadvantaged due to factors a and b 
 
 
Case 11 
 
Transport case: severe injuries sustained by an English victim while disembarking 
from a coach; under Italian law limitation period of 1 year applying to transport 
cases (5 years in the case where criminal proceedings were issued); nobody 
informed the victim of such strict limitation period and of the possibility of 
issuing criminal proceedings within 90 days of the accident; when the English 
lawyers got in contact with Italian lawyers the action was already expired. 
 
Disadvantaged due to factors a and b 
 
Case 12  
 
English client run over by a Dutch tram. Severe head injuries. High loss of earning 
capacity, needs case manager. Under the jurisdiction of the Court of Protection in 
England. Failure to take into account prevailing circumstances in her home State. 
As Dutch law is applicable the Defendants argue that high costs of case managers 
and of deputy are not in line with Dutch standards. Furthermore court cases in the 
Netherlands take more than two years, or even 3 years.  
 
Disadvantaged due to factors e and difficulties with time scales in relation 
to court proceedings in the Netherlands 
 
Case 13 
 
 
Three young men die in a car accident in the Netherlands. The heirs will receive 
compensation according to Dutch law. They live in England, but will not receive as 
much compensation as an English heir. In these cases there are significantly 
different levels of compensation due to the way loss of dependency is calculated 
according to Dutch law. Under English law they would have received much greater 
compensation: EUR 300,000 in the Netherlands, as against EUR 500,000 in the UK. 
Furthermore according to Dutch law the heirs are not entitled to non-pecuniary 
damages (bereavement) as a result of the death of a family member. 
Disadvantage of EUR 15,000 Certain heads of damages which are normally 
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compensated according to UK law will not be compensated according to Dutch law 
(e.g. time father usually spends on raising his children)  
 
Disadvantaged due to differences in level of compensation for secondary 
victims 
 
Case 14 
 
A Dutch man suffers from a whiplash injury due to a car accident in Scotland. 
Negotiation of the claim is dealt by the Dutch representative of the Scottish insurer 
and the legal expense insurer of the Dutch victim.  After three years the Scottish 
insurer indicates that limitation has expired. The Dutch legal expense insurer did 
not know the rules of notification of the claim and the fact that it was necessary to 
issue proceedings within three years according to Scottish law.  According to Dutch 
law the limitation period is stopped with every letter negotiating the claim with the 
insurer, until the insurer stops the negotiations in writing.  
 
Disadvantaged due to factors a and b 
 
Case 15 
 
 
Dutch family had an accident in France. The whole family was severely injured. 
French law was applicable. According to French law they cannot claim costs of their 
lawyer. They need a Dutch and a French lawyer. This means they will not be fully 
compensated for their losses. Furthermore they cannot claim costs of medical 
treatment from the date set by an expert saying that the injury is cured, even if 
treatment is still needed on medical grounds.  
 
Disadvantaged due to factors e, f and k 
 
 
Case 16  
 
English man suffers from severe injuries as passenger of a taxi in the Netherlands. 
The total of his damages (including pain and suffering) is more than EUR 
2.000,000.00. The cap on damages paid by the insurer is EUR 1.000,000.00. He 
has to sue the cabdriver for the remaining compensation.  
 
Disadvantaged due to factors c and i  
 
 
Case 17 
 
Dutch man suffers from head injuries while on holiday in Poland. The level of 
compensation is far below the Dutch standards which leaves him with a large 
proportion of his damages unpaid for the rest of his life.  
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Disadvantaged due to factors d, e  
 
 
Case 18 
 
A German resident riding his motorcycle in Italy collided with a Moroccan driver, 
driving an Italian registered car causing fatal injury to German motorcycle driver 
and serious injuries for the companion. The responsible German regulation office 
under the 4th MID denied compensation, indicating that German victims cannot 
claim compensation for the loss of a relative. Eventually, after the expiry of over 
two years in failed negotiations, and after criminal proceedings had been issued, 
the Defendant insurance company paid compensation. The dispute over the value of 
the dependency gave rise to a risk of a loss of Euro 120,000.  
 
Disadvantage due to factors (d), (h), (f). 
 
 
Case 19 
 
A German driver in June 2006 had an accident in Italy with an Italian driver and 
asked for compensation under the 4 MID. The regulation office declined the request 
and the Claimant issued proceedings in the German Amtsgericht. The Italian insurer 
did not intervene in the lawsuit and the German Amtsgericht ordered the Italian 
insurance company to pay compensation. The German lawyer sought assistance in 
relation to enforcement of the order in Italy. The Amtsgericht were requested to 
send annex 1 of Regulation 805/04 for direct enforcement but responded by saying 
that they can not send the annex due to the fact that they do not understand 
Italian and therefore cannot approve the claim and that the order had been 
regularly notified to the opposing party. Enforcement proceedings are now being 
pursued under Regulation 44/2001. The injured party still waits to be compensated. 
 

 
 

 
 
 
 
 
 



 




