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With the ratification of the Amsterdam Treaty, the door was opened for 

questions of civil process to be regulated directly by the jurisdiction of European 
Union institutions, with the intention of guaranteeing free circulation of court 
judgements in civil and commercial cases on EU Member States. This was the first 
serious step toward striving for uniform standards of quality throughout the EU 
area in the sphere of civil justice. In this regard, particular attention is being paid 
to ending the use of the exequatur, which has previously been the foundation of 
Member States’ mutual trust in justice implementation systems, based on the 
assumption that in all Member States the systems meet certain European 
standards and can therefore be considered to be functioning effectively.1  The first 
step in this direction has already been taken with Regulation Brussels I2, which 
confirmed the principle of automatic acceptance of judgements in the first phase. 
The second step – clearly more decisive – was taken with Regulation Brussels IIa3, 
which confirms the dropping of the exequatur in cases of abduction of children and 
rights of association, and where control of the implementation of the minimum 
standards of the court judgement are handed over to the courts of the Member 
States that made the court decision. The real breakthrough is considered to be the 
introduction of Regulation (EC) No 805/2004 creating a European Enforcement 
Order (EEO) for uncontested claims, in which the idea of Brussels IIa is applied to a 
significantly larger range of cases. In this Regulation the exequatur is substituted 
by a ‘confirmation process’, the essence of which is that the court of the Member 
State where the EEO originated endeavours to ascertain whether, throughout the 
legal process, there has been an adherence to certain specified minimum 
processing standards in the field of submission of processing documents, reporting 
of processing consequences and other fields.4  Finally, one more step toward the 
abandonment of the exequatur was Regulation (EC) No 1896/2006 of 12 December 
2006 creating a European order for payment procedure, which is to become 
effective on 12 December 2008, and Regulation (EC) 861/2007 of 11 July 2007 
establishing a European Small Claims Procedure.  These Regulations are essentially 
based on the same system as the Regulation confirming the EEO, although the 
scope of their application is wider. In addition, direct regulation of processing is 
strengthened in these Regulations, which is in itself positive, since this leaves less 
scope for lex fori regulation and therefore less interference by Member States in 
Europe-wide processes. In this report I would like to firstly analyse the provisions 
of the Regulation creating an EEO for uncontested claims, and to discuss the 
fundamental problems that lie along the road to completely free execution of court 
judgements in EU Member States.  

The Regulation creating an EEO for uncontested claims was accepted by the 
European Parliament and Commission on 21 April 2004 and published in the official 
bulletin on the 30th of April that same year.  The Regulation states that it came into 
effect on 21 January 2005. However, on that date only the final provisions (Articles 
30–32) of the Regulation came into force, the others came into force on the 21st of 
October of that same year. Attention is also drawn to the fact that Article 26 of the 
Regulation provides that it is to be applied only to court judgements that were 

                                                 
1 Rauscher T. Der Europaeische Vollstreckungstitel fuer unbestrittene Forderungen; Muenchen 2004; S. 7. 
2 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters ,OJ L 12 of 16.1.2001. 
3Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of 
judgments in matrimonial matters and in matters of parental responsibility for children of both spouses, OJ L 160 
of 30.06.2000. 
4 Hess B., Bitmann D.  Effektuirung des Exequaturverfahrens nach der Europaeischen Gerichtsstands- und 
Vollstreckungsverordnung; IPRax 2007 Heft 4; S. 279. 
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handed down after the Regulation came into effect. A Law of the Republic of 
Lithuania (“Concerning implementation of Regulation (EC) 805/2004 of 
21 April 2004 of the European Parliament and of the Council creating an EEO for 
uncontested claims)” was adopted on 21 April 2005 for the implementation of this 
Regulation, and it came into force on 21 October 2005.1  

What is new in the Regulation is that the EEO, which is enforced without any 
intermediary procedures in all the Member States (with some minor exceptions), is 
issued by the same Member States in which the court judgement was handed 
down. That is to say, the country in which the EEO will be executed is not involved 
in the process of issuing the Order. In fact, the Regulation even takes away the 
possibility of the country in which the Order will be executed verifying that the 
court decision does not contravene ordre public considerations. Therefore, in 
instituting this Regulation, the EU lawmakers truly expressed their complete trust 
in the justice implementation systems of the Member States. This was the most 
debated aspect of the Regulation; and it is for this reason that the Regulation 
continues to be frequently criticised, even now.]2  

The Regulation does not address the questions of the implementation and 
date of effect of the EEO. These questions are left to national legal processes, 
thereby enforcing the rule that the EEO is to be executed in the same way as 
Enforcement Orders issued by national courts. All the Regulation demands is that 
the corresponding national processes meet certain minimum requirements, but 
once again, the implementation of these requirements is essentially an internal 
matter for each Member State. From this point of view doubts can arise as to 
whether the “enforcement of minimum requirements” model that has been chosen 
– in the absence of an enforceable unified processing norm for all Member States – 
might not be inherently flawed, since it creates the possibility of quite different 
application of “standards” in each Member State. Having regard to the fact that 
monitoring of the “minimum requirements” takes place in the Member State where 
the EEO originated, this makes it possible for the relevant country to set certain 
national processing guidelines to ensure that the standards are adhered to. On the 
other hand, there is an evident danger that, depending on the contents of the 
national processing guidelines of a given Member State, the parameters of 
application of the EEO may also be directly shaped by the guidelines. In other 
words, there is noticeably excessive dependence of the vitality of the Regulation on 
the national law of each Member State. 

As previously mentioned, this Regulation applies exclusively to uncontested 
claims. The European lawmakers’ baseline position is that the debtor consciously is 
not actively contesting the claim made upon him, adopting a passive position in the 
process, which may be based on acknowledgment of the claim made upon him or 
on simply ignoring the claim. Thus, in awarding the EEO, the court of the Member 
States needs to state that one of the specified motives really exists. In any case, 
the specified circumstances will be deemed to exist if the relevant processing 
documents were served on the respondent on time and he was warned of the 
consequences of adopting a passive position in the process; and likewise if the 
respondent does not do all that is necessary to fulfil his obligation of duly 
expediting the process (e.g. does not respond to the suit or suchlike). 

Object of regulation. As per the first Article of the Regulation, an EEO is 
created for uncontested claims and certain minimum requirements are established 
to ensure that court judgements, agreements and authentic documents may freely 
                                                 
1 Valstybės žinios, 2005 05 07, Nr. 58-2005. 
2 Taborowskij M. Der Europaeische Vollstreckungstitel fuer unbestritene Forderungen  -  ein kurzer Ueberblick aus 
polnischer Sicht; IPRax 2007 Heft 3; S. 250.  
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circulate in all the Member States without any intermediary procedures. It should 
be noted that the Regulation does not regulate questions of international 
jurisdiction, which are left as matters for regulation by Regulation Brussels I.1   

Although the acta iure imperii mentioned in the first part of Article 2 of the 
Regulation the national have no counterpart in Regulation Brussels I, this concept 
is closely linked to ECJ (European Court of Justice) practice in explaining the 
concept of civil and commercial cases, whereby the essential criterion delimiting a 
civil case form a non-civil one – when the State or its institution is participating in 
the respective legal dealings – is precisely the implementing of State functions. In 
this sense there are no grounds for failing to agree with the opinion expressed in 
literature that the provisions of the Regulation in question are applicable to the 
same categories of cases as Regulation Brussels I.2  The Regulation should also not 
be considered to be a lex specialis in respect of Regulation Brussels I, since all 
cases within its scope are also within the scope of Regulation Brussels I.3  

Article 3 of the Regulation names executive documents that may be given 
the status of EEO. As per the first part of this Article, the Regulation is applicable to 
court judgements, agreements and authentic documents relating to uncontested 
claims. The concept of a court judgement is subject to autonomous definition and a 
legal definition of this concept is given in Article 4 (part 1, page 1) of this 
Regulation, according to which it is the court judgement of any Member State, 
notwithstanding how it might be named, including a decree, an order, a 
determination or an enforcement order, likewise the determination of an officer of 
the court concerning the costs of litigation.  It can be seen that a judgement 
(agreement or authentic document) has to be accepted on the basis of claims.  In 
Article 4 (part 1, page 2) of this Regulation, a legal definition of this concept is 
provided, according to which it is a demand for the payment of a specific sum of 
money because the term has expired or for which their is a court decision, 
agreement or authentic document setting the relevant term of execution. Another 
very important condition is the uncontestedness of the demand. In the second part 
the concept of uncontestedness is defined more precisely. All the instances 
mentioned here can essentially be divided into two groups:  a) when the debtor 
acknowledges the demands expressed with active steps (a court judgement 
handed down on the basis of acknowledgement of a suit, a peace treaty and 
suchlike. In other words, the debtor confirms with active processing steps that the 
claim truly exists); and b) when the debtor’s passiveness allows the assumption to 
be made that he is not contesting the expressed claim (not responding to the suit, 
not attending the court session and so forth.  This group of instances is somewhat 
more problematic, as we encounter the assumption of indirect uncontestedness. 
Therefore the court must be certain that the debtor was informed on time and in a 
suitable manner that a suit has been filed and that he has had sufficient time to 
prepare his defence). We shall discuss both of the groups in more detail. 

 
Group I. Acknowledgement of the claim through conscious action by the 

debtor. 
Acknowledgement of the claim through ‘peace treaty’ (Article 3, Part 2 

paragraph a)). The Regulation stipulates that the making of a ‘peace treaty’ may 
be equated – in terms of consequences – to acknowledgement of the suit. The 
term ‘peace treaty’ is not used in the Regulation, but from the context it is clear 
that it needs to be interpreted more broadly than the ‘peace treaty’ mentioned in 
                                                 
1 Stosowanie prawa... cit. op. s. 624. 
2 Kropholler J. Cit. op. S. 571. 
3 Rauscher T. Europaeisches Zivilprozessrecht. Kommentar; Band 2 Muenchen, 2006 S. 1453. 
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Article 58 of Regulation Brussels I, because in this case it includes not only ‘peace 
treaties’ made during the investigation of the case but it also includes out-of-court 
‘peace treaties’ (generally made in the absence of court proceedings), the details of 
which have then been confirmed by a court.  In Lithuania, these would be ‘peace 
treaties’ confirmed under the procedures set out in Section XXXIX of the Civil 
Process Code (permits authorised by the court).  

Acknowledgement of suit expressed by the debtor. In accordance with the 
intent of Lithuanian Civil Process law, it will be considered that the debtor has 
acknowledged the demand against him if the legal action was done in accordance 
with the procedures established by Article 140, Part 2 of the Civil Process Code and 
if that fact was the basis for the court’s acceptance of the suit. It is considered that 
an EEO may be issued covering only a portion of the stated demands when only a 
portion of the stated demands have been acknowledged.  (Clearly it would be 
preferable in such cases if the court were to hand down a partial judgement in the 
case.)   

Acknowledgement via an authentic document  (Article 3, Part 1, paragraph 
a)). In accordance with Article 4, Part 1, paragraph 3 of the Regulation, the 
following shall be held to be authentic documents: 

a) a document that has been formally prepared or registered as an authentic 
document, the authenticity of which: 

1) relates to the contents and signature of the document; and  
2) has been established by a State institution or other institution authorised 

for this purpose by the Member State in which the document originated; or 
b) derives from an agreement made with (or endorsed by) administrative 

institutions for the fulfilment of obligations. 
 
Group II. Debtor passivity. 
Passivity as a basis for non-contestation. Article 3 also deals with instances 

where debtor passivity in a lawsuit is treated as an acknowledgement of the 
demand (court judgements passed in absentia, court orders, court judgements in 
documentary processes passed on the basis of non-contestation by the defendant). 
This group of cases is somewhat more problematic, since debtor passivity only 
indirectly constitutes grounds for supposing his acceptance of the demands made 
on him. Therefore, in this process the court is obliged to establish whether the 
documents that form the basis of the suit were provided to the party in an 
appropriate way and with enough time for him to be able to prepare his defence. 

At no stage does the debtor object to the demands made. As can be seen, in 
order for Part 1, paragraph b) to apply it is essential that throughout the process 
the debtor does not at any stage express any objection to the validity of the 
demands made. It is important to note that any objection made has to be about 
the validity of the demand. Therefore, for example, debtor objections motivated by 
claims about jurisdiction in a particular case or claims made before the 
commencement of the process and objections based on the debtor’s alleged 
difficult material situation will not be considered to be objections within the 
meaning of the point under discussion.1  There is held to be no objection when the 
debtor does not contest the claim in court and does not communicate to the court 
whether he intends to contest the claim. Regarding debtor objections within the 
meaning of the point under discussion, there is one more very important 
requirement: that any objection is expressed in accordance with the fundamental 
requirements of the rules of legal processes of the relevant Member State. 

                                                 
1 Kropholler J. cit. op. S. 573.   
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The debtor does not appear in court after expressing an objection to the 
claims. Part 1, paragraph c) of the Article under discussion stipulates that the 
requirement of uncontestedness can still apply in instances where the debtor 
makes initial objections to the claims (which means paragraph b) cannot apply), 
but he does not appear in court. (It should be noted that in accordance with the 
Lithuanian Civil Process Code, the court needs to be satisfied that the party had no 
good reason for failing to appear in court, i.e. he failed to fulfil his duty of assisting 
the expedition of the process). Particularly important is the fact that such a non-
appearance in court shall be held to constitute an acknowledgement of the 
demands only when the lex fori of the relevant Member State provides that non-
appearance amounts to silent acceptance of the demand or fact.  
 The minimum processing requirements to be met by a court judgement in 
order for it to be supported by an EEO are set out in Article 6, which also names 
the grounds of a processing nature on which there may be a refusal to support a 
court judgement by an EEO. The first thing to be noted is that the first sentence of 
Part 1 of Article 6 states that a court judgement shall be confirmed by an EEO if an 
Application is made to the court from which the judgement originated. The 
Regulation does not set any time limit for the lodgement of an Application, 
therefore this can be lodged at any time. Thus, the Application may be lodged as 
part of the suit (the request for a court judgement), or during the course of the 
investigation of the case, likewise after the court decision has become effective, 
when a creditor decides to initiate action to have the judgement implemented in 
another Member State. This provision of the Regulation is confirmed in Article 2 of 
the Law that implements the Regulation. In any event, an EEO can be issued only 
after the judgement becomes enforceable in the Member State where it originated. 
The Regulation specifies that an application for the issue of an EEO shall be lodged 
with the court of the Member State that produced the judgement in the case. In 
this instance, ‘the court’ is taken to be the institution. The answer to the question 
of whether the matter should by taken up by the same judge of the court, or 
another judge, is left up to the lex fori of each Member State.  
 

The Regulation specifies that if a court judgment confirmed by an EEO 
cannot be further enforced, or its enforcement has been stopped or limited, a court 
declaration specifying the non-enforcement or limitation on enforcement may be 
obtained from the court of origin of the order by completing the pro-forma shown 
at Attachment IV. As can be seen, at any time after a court judgment is confirmed 
by an EEO, the debtor may submit a request to the court where the judgement 
originated either for confirmation of the non-enforcement of the judgement (if the 
judgement cannot be enforced ipso iure) or for an appropriately amended 
judgement (e.g. when a court annuls a judgement that was recognised in an 
urgent appeal hearing). In conformity with this rule, the debtor may also limit the 
enforcement of a court judgment confirmed by an EEO if the enforcement of the 
judgement has been stopped or postponed in the Member State. If the court 
satisfies the debtor’s request, all enforcement action must be ended.  

 
Issue of a European Enforcement Order. Procedures for the issue of an EEO 

are discussed in Article 9 of the Regulation, where Part 1 states that an EEO shall 
be issued upon completion of the pro-forma shown at Attachment 1.  Use of an 
approved pro-forma should facilitate the work of the court by ensuring that the 
resultant EEOs are uniform in all Member States, which should also make 
translation more straightforward. On the other hand, it should be stated that the 
use of an agreed form should not only facilitate the work of the court, but it should 
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also ensure the uniformity of processing documents in all Member States. 
Therefore this form is obligatory and it cannot be changed in any way by the court. 
If an EEO does not comply with the required form, it cannot be considered to be an 
EEO. As per Part 2 of the Article under discussion, EEOs are written in the official 
language of the Member State from which they originate.  

The Regulation does not provide for the possibility of a creditor appealing 
against the actions of the court if he is not willing to apply for an EEO to confirm 
the court judgement. On the other hand, the Regulation does stipulate the 
creditor’s right to apply at any time for the issue of an EEO (Article 6, Part 1), 
hence the creditor’s right to repeatedly apply for the issue of an EEO needs to be 
clearly recognised. 

 
Amendment or cancellation of a European Enforcement Order. Article 10 of 

the Regulation sets out in detail the system for amendment or cancellation of an 
EEO.  As can be seen from the name itself of the Article, in cases where the EEO 
has clearly been issued illegally, it can be either amended or annulled. The fact 
that the system for amending or annulling EEOs is comprehensive can be seen 
from Part 4 of the Article, where it is stated that there is no appeal against the 
issue of an EEO. This provision needs to be explained in terms of their being no 
path for correction of an EEO other than on the basis of and following the 
procedures set out in Article 10. This means that there are also no supplementary 
remedies possible in national law. It is also noteworthy that Article 10 exclusively 
sets out the system for amending or annulling EEOs that have already been issued, 
which in no way limits the scope of parties to the dispute to have recourse to the 
control mechanisms for establishing the legality and well-foundedness of court 
decisions that exist in the national law of the country if origin of the EEO.  The 
Regulation provides that any request for amendment or cancellation of an EEO 
shall be submitted to the court of the Member State that issued the EEO.   

 
Amendment of EEO (Part 1, paragraph a) The only grounds for amending an 

EEO is when there are discrepancies between the court judgement and the EEO 
because of a fundamental/substantive error. The first question to arise from this is 
how the concept of “material error” needs to be understood. It is clear that this 
concept has nothing to do with verifying or amending the facts of the court 
judgement, since this function is performed by the control mechanisms for 
establishing the legality and well-foundedness of court decisions that exist in the 
national law of the Member State where the EEO originated. Furthermore, the 
stated grounds clearly stress that it is a question of the EEO not matching the 
details of the court judgement, not vice versa. There is therefore no reason to 
disagree with the opinion expressed in the literature that any discrepancy between 
the EEO and the contents of the court judgement on the basis of which it is issued 
constitutes grounds for the possibility of an amendment.1  Undoubtedly, 
grammatical and arithmetical errors are included in this category.2  

 
Cancellation of an EEO. According to Article 10, Part 1, paragraph b), an EEO 

may be annulled in cases where a review of the requirements of the Regulation 
makes it clear that the EEO was issued illegally. Evidently, the fundamental 
condition is “clear that the EEO was issued illegally”. Naturally, the term “clearly 
issued illegally” is used in order to limit the scope of the debtor to appeal for the 

                                                 
1 Rauscher T. Band I cit. op. S. 1510. 
2 Kropholler J. Cit. op. S. 596. 
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cancellation of the EEO by narrowing it down to fundamental cases of illegality. The 
EEO will unequivocally be held to be wrongly issued when it lacks even one of the 
conditions stipulated in the Regulation for the issue of an EEO or if the court 
judgement is generally not one that comes within the scope of the Regulation (e.g. 
the demand is one that cannot be held to be uncontested with the meaning of the 
Regulation).  

 
Minimum processing requirements. The primary aim of the minimum 

processing requirements stipulated in Section III of the Regulation (Articles 12–19) 
is to ensure that the debtor is informed in an appropriate and timely manner 
about: the claims made on him; about his obligation to actively participate in the 
process if he wants to contest the demands made; about the consequences of non-
participation; and about the measures he can take in order to defend his rights or 
his legally protected interests.1  Regarding minimum processing requirements, it 
should be noted that neither the Regulation about submission of processing 
documents, nor this one offer any resolution of the language question. There is no 
mention in the stated minimum requirements of any provision for processing 
documents having to be translated, at the time of submission, into a language 
understood by the addressee, even though having documents in a language that 
one understands would clearly be one of the more important conditions for 
ensuring that the right of the respondent to be heard is suitably respected. Nor 
does the Regulation make any mention of the concept of the timeliness of 
information, leaving this to the competence of the lex fori, even though a definition 
would be desirable in seeking to ensure uniform standards of protection for the 
debtors.   

The minimum processing requirements stipulated in the Section under 
discussion do not directly affect national legal processes; therefore, they should be 
seen as norms of an evaluative nature. Member States are not obliged to transpose 
these provisions into their own national law.  

 
Minimum requirements for the submission of processing documents. Article 

13 and some other Articles of the Regulation set the minimum requirements for the 
submission of processing documents, which are matters for autonomous 
clarification. The existence of these requirements in no way implies the existence 
of an independent EU convention on the submission of processing documents, 
however it does clarify to some extent the position of what methods of submission 
are treated in Europe as sufficiently ensuring protection of the debtor’s processing 
rights. The list of methods of submission of processing documents itemised in 
Articles 13 and 14 of the Regulation is exhaustive, which means that submission by 
means other than those mentioned does not meet the standard of minimum 
requirements set in the Regulation. The method of submission stipulated in the 
Regulation cannot be recognised as valid if its counterpart has not been transposed 
into national law. Therefore the breadth of scope of application of these methods 
will vary depending on each Member State’s national laws, which in turn prevents 
total implementation of the aims of the EU civil process.  

 
Provision of minimum information about claims made to the debtor. In order 

for the rights of debtors to be protected in the EEO issuing process, it is essential 
that during the investigation of the case the debtor is appropriately informed about 
essential steps in the processing. Articles 16 and 17 of the Regulation specify what 

                                                 
1 Ten pat. S. 601. 



 
11

information is to be considered essential in this regard.  The information specified 
at Article 16 seeks to ensure that the debtor is appropriately informed about the 
demand made, i.e. about the individuals making the demand (both parties need to 
be named; the names of representatives are not necessary), the extent of the 
demand (a specific sum of money needs to ne named), interest (information about 
interest is not obligatory, if according to the lex fori of the processing country, 
statutory interest are calculated automatically) and the grounds for the claim (a 
short statement of the grounds suffices). It is clear that without this information 
the debtor cannot decide whether or how he will defend himself and what might be 
the consequences of passivity. It is noteworthy that the specified information has 
to be provided in the document that initiates the process or in a document of equal 
value. Article 16 contains an exhaustive list of information that should be 
presented to debtors; this list cannot be interpreted more broadly by national law. 

 
The information specified at Article 17 seeks to ensure that the debtor is 

appropriately informed about the possibility of contesting the claim made by the 
plaintiff and about the consequences of not contesting it. The information specified 
in this Article has to be provided to the debtor only in the circumstances described 
in Article 12, Part 1. Attention should be drawn to the fact that, as with the other  
minimum requirements, the specified guidelines are of an evaluative nature and do 
not affect national legal processes. 

 
It is specified in Article 17 a) that the debtor must be informed about the 

possibility of contesting the claim made by the plaintiff. Since questions of the 
form, content and terminology of contestation are left to the lex fori of the relevant 
Member State, the Regulation does not contain an exhaustive list of the criteria 
according to which the information to be provided to the debtor could be 
evaluated. If national law provides for other supplementary action that debtors 
should take to contest the claim, then the debtor should be informed about these 
as well. It is particularly important to inform the debtor in these cases about 
possible deadlines in relation to contesting a claim, and whether the participation 
of a lawyer in the process is necessary, etc. 

 
It is specified in Article 17 b) that the debtor must be informed about the 

consequences of not contesting the claim and not appearing in court as well as 
liability to pay litigation costs.  In this case also the Regulation does not contain an 
exhaustive list of the criteria, leaving this question to be resolved by the lex fori. In 
any case, the debtor should be advised that an EEO may be issued on the basis of 
the court decision, and that a judgement may be handed down in absentia, on the 
basis of a formal examination of the evidence, etc.   

 
Review and remedy of non-compliance with minimum requirements.  Article 

18 of the Regulation provides for the possibility, in certain cases when the 
minimum requirements specified in Articles 13–17 were not observed in the 
processing, of remedying the resulting processing defects and issuing an EEO in 
support of the court judgement in the case in question. It should be noted that in 
conformity with Article 18, any defect implying failure to comply with the minimum 
requirements may also be remedied. In the Article under discussion, the system for 
remedying defects is based on a provision already confirmed in Article 34, Part 2 of 
Regulation Brussels I, that it is forbidden to refuse to allow a decision to be 
enforced based on the belief that an initial processing document was wrongly 
presented to the defendant, if notwithstanding this defect, the defendant had the 
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opportunity of appealing the court judgement but did not do so.  The first and 
second parts of the Article under discussion provide two alternative possibilities for 
remedying defects. The first part is applicable to situations when the minimum 
processing requirements specified in Articles 13–17 were not observed in 
processing; and the second part — when the minimum requirements for producing 
processing documents specified in Articles 13–14 were not observed.  In any case, 
it should be noted that both in the first part and the second part the requirements 
specified for each of the remedies are not alternatives, but complementary: they 
may be applied only when all the specified circumstances exist. 

 
Minimum requirements for review in exceptional cases.  Even if the 

minimum processing requirements specified in the Regulation are being met, it is 
entirely imaginable that, through no fault of his own, the debtor may receive the 
processing documents late and as a result may lose the opportunity to prepare his 
defence appropriately.  In order to prevent exactly such situations, Article 19 of the 
Regulation provides an opportunity for review of a court judgement in exceptional 
cases, based on the national law of the primary country. If no such possibility 
exists in the national law of the Member State, the court judgement cannot be 
made the subject of an EEO.  

 
The possibility of appeal stipulated in the Article under discussion must be 

guaranteed in two situations:  
• when the document initiating the suit or an equivalent document, or, 

if the case requires it, a summons, are delivered by one of the methods described 
in Article 14, but are received late by the debtor through no fault of his own, thus 
depriving him of the opportunity to prepare his defence appropriately; 

• when the defendant is prevented by force majeure from contesting 
the demand, or when he is unable to do so because of extraordinary circumstances 
that are not his fault.  

 
The first part of the Article under discussion also mentions the debtor’s duty 

to avail himself of the appeal possibilities mentioned without delay.   
In the second half of Article 19, there is a reaffirmation of the general 

principle that pervades the Regulation, namely, that it contains only the minimum 
processing requirements for the examination of the case, enough to authorise an 
EEO.  This leaves Member States the option of establishing opportunities for review 
of court decisions that are more favourable than those provided in the Regulation. 

Regarding the fundamentals of free circulation of court judgements in civil 
and commercial cases, one point is particularly worth noting. In all the Regulations 
it is foreseen that enforcement of court orders shall be the responsibility of a 
particular Member State and the enforcement itself is done by national institutions 
guided by their lex fori. Such a system allows a Member State to essentially delay 
or even block the enforcement of an unfavourable decision. The only negative 
consequence for the Member State in this case is a fine, which in no way 
guarantees the enforcement of the court judgement. Therefore, in order to ensure 
genuine enforcement of court decisions, it may be worth considering the creation 
of a system of European bailiffs and an independent enforcement process. This 
system might work in those cases where Member States are obviously delaying or 
avoiding the enforcement of a decision supported on the basis of the Regulation. 
What is important is that the functioning of such a system should not be dependant 
on the will of any particular Member State.   
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Conclusion. Having discussed the Regulation on EEOs in uncontested cases, 
it can be stated that without a doubt its evolution has been a very serious step 
forward in the implementation of EU policy on ensuring the free circulation of court 
judgements in civil and commercial cases in EU Member States. On the other hand, 
we believe that the effect of this step has been rather limited because of excessive 
difference in the interests of various Member States and insufficient trust in each 
other’s justice systems. The principle of regulation chosen has been that regulation 
is based on the institutionalisation of  certain ‘standards’ of minimum processing 
requirements and keeping them under control, which leaves too much freedom to 
national lawmakers, thus creating favourable opportunities for narrowing the scope 
of the application of the Regulation to a minimum. The endless discussions about 
giving up ordre public monitoring clearly show that any declaration of complete 
trust in the justice systems of Member States would is more for public relations 
purposes than genuine. 
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ADR in civil and commercial matters  

 

The term Alternative Dispute Resolution techniques is commonly used to refer to a 
variety of alternatives to litigation, wherein a neutral party assists the disputing 
parties, includes a full range of dispute resolution processes between direct 
negotiation and litigation1. ADR procedures enable people to resolve disputes 
relatively quickly, fairly and cost-effectively.  

The practice of commercial ADR has grown around the world, and certain aspects 
of its legal and commercial recognition have followed – some quickly, as in the 
United Kingdom, and others slowly. Standardized legal status has been indefinable.  

In Europe, the absence of uniform treatment of rudimentary ADR processes has 
been regarded by some observers as an inconvenience, and by others as a serious 
hindrance to commercial growth in the region. 

On May 21, 2008, the European Parliament and the Council enacted a Directive 
(Directive 2008/52/EC) to encourage the use of mediation in civil and commercial 
matters, and to make uniform throughout the European Union the legal status of 
certain attributes of that practice. The Directive culminated a ten-year process that 
occasioned each Member State within the European Union to consider the role of 
mediation in commercial affairs, and to take a position on the minimum 
requirements of the use of commercial mediation throughout the region.  

The Directive applies to all Member States (except Denmark that has exempted 
itself) and to all cross border disputes in civil and commercial matters. The Member 
States of the European Union must, within 30 months following the date of entry 
into force of the Directive2, enact their own laws whose provisions are consistent 
with the stated provisions in the Directive; but each State is free to do so pursuant 
to laws of its own making. Its objective is to promote the amicable settlement of 
disputes by encouraging the use of mediation and by ensuring a balanced 
relationship between mediation and judicial proceeding. The Directive recognizes 
and establishes uniform judicial treatment of cross-border commercial dispute 
resolution throughout the European market and represents an intentional effort, on 
a pan-European scale, to achieve a degree of homogeny and predictability in the 
treatment of mediated resolutions of commercial disputes.  

The Mediation, as part of ADR techniques, constitutes a conciliation method in 
which an independent and neutral third party, the mediator, assists the conflict 
participants in starting from their mutual interests to arrive within a short time at a 
jointly supported solution to their conflict that is considered deliverable or 
acceptable to each of them. Mediation is a non-binding procedure, but once an 
agreement has been reached and documented, that agreement is binding on the 
parties and can be enforced.  

                                                 
1See JAMS, ADR Glossary, http://www.jamsadr.com/adrtips/glossary.asp 
 

2 “Member States shall bring into force the laws, regulations and administrative provisions necessary to comply 
with this Directive before 21 May 2011, with the exception of Article 10, for which the date of compliance shall be 
21 November 2010 at the latest”, Directive 2008/52/EC, Article 12.  
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The Mediator is a neutral professional who facilitates negotiations between 
disputing parties and may evaluate the relative merits of the claims and defences. 
The mediator does not have power to impose a solution or decision – the parties 
retain ultimate control over the outcome. He/she sets the ground rules and may 
profoundly affect the order of the proceedings, the parties’ collective and individual 
analyses, and the general dynamic of the settlement discussion. A mediator can be 
a private judge, facilitator, special master (or referee), neutral advisor or anyone 
selected by mutual agreement of the parties to the dispute1.  

 

ADR Spectrum Illustration 

 
 

 

Family Mediation in Europe  

The use of family mediation as an alternative to judicial or administrative decision-
making is a relatively new process in Europe (began to be spread in the 1980’s) 
although mediation has been used for a long time in traditional societies for the 
resolution of disputes within communities and kinship systems, and more recently 

                                                 
1 See JAMS, ADR Glossary, http://www.jamsadr.com/adrtips/glossary.asp 
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in western societies for the resolution of commercial and industrial disputes. In 
Europe, as in North America, developments in family mediation have been ad-hoc, 
with no international legal instrument to establish the basic principles and main 
directions of family mediation. The initiative has frequently been left to enthusiastic 
professionals, including lawyers, psychologists and social workers to develop 
mediation services either annexed to the courts, or based within the community, 
independently of the legal process. 

European Family Mediation constitutes an “inheritance” of the American 
experience, which however has been partially reinterpreted in the European 
version. The success of the American experience of Family Mediation led several 
European countries to also consider adopting mediation in a mandatory way, by 
law. 

It can thus be seen that, especially in the last ten to fifteen years, a rapid 
experimentation in schools and practices of Family Mediation has flourished in 
many European countries, also very different from one another, both in the public 
sector and in the private or private-social sector. 

In Europe models of Family Mediation can be found in various practices in different 
countries, always made up of a mixture, though always with the original outline, 
deriving from a combination of the American “conciliatory” model (the thrust of the 
mediation is towards support for parenting, to safeguard the right of the children, 
as a superior interest to that of the parents themselves), in its many different 
forms, and a more recent model, called “relational” (the search for shared 
agreements between parents, in terms of the various subjects about which they 
are in dispute, prevails, so that the controversies, including those concerning the 
children, are resolved in the fastest and most efficient way). The latter is more 
typically European, especially placing emphasis upon the need for the couple to 
“evolve” and upon the superior interest (relationship right) of the children.  

Since 1998, the Recommendation of the European Council R.(98) on Family 
Mediation, has tended to promote mediation, by furnishing a homogeneous 
framework of reference for European countries, and supporting the usefulness of 
this tool for intervening in family conflicts, underscoring in many instances "the 
need to ensure the protection of the superior interests of the child and the child’s 
well-being….”. It is an important landmark in the field of Family Law in Europe 
since it encourages Member States to introduce, promote and  strengthen family 
mediation and provide them with a framework for the development of an 
appropriate process for the resolution of family disputes, particularly those which 
involve children and arise during marital separation and divorce. 

Among the potentials inherent in family mediation, the Recommendation 
particularly identifies the capacity of: improving communication among the 
members of the family, reduce the conflict between the disputing parties, bring 
about friendly agreements, give continuity to personal contacts between parents 
and children, decrease social and economic costs of separation and divorce for the 
parties and the States, reduce the time necessary for the solution of the conflict. It 
is therefore based on the necessity to guarantee to the minor, also at the stage of 
the family crisis, the double parenthood that must be maintained in the child’s 
interests over and above the breakdown of the marriage relationship. 

This requirement has been incidentally confirmed recently at the European Council 
in Nice on 7/9 December 2000, in the context of the Chart of Fundamental Rights, 
which condenses in one text the civil, political, economic and social rights 
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expressed in various sources, whether international, European and national. 

We can find a recent survey about legislative, theoretical, methodological and 
operational aspects of family mediation in Europe by ChildONEurope Secretariat. 
On the occasion of its Semester of EU Presidency (1 January to 31 June 2005), the 
Grand Duchy of Luxembourg has decided to hold an international Seminar on 
“Family Mediation and L’Europe de l’Enfance”. Within the framework of this 
Seminar, the Luxembourg Ministry of Family and Integration has entrusted the 
ChildONEurope Secretariat with the mandate of carrying out a survey on family 
mediation in the European Union, considering its terms of reference and its 
collaboration relations with the L’Europe de l’Enfance Intergovernmental Group. 

The analysis of national legal texts and rules of EU Member States highlights that 
there is not a single model of family mediation. Legislation is diversified in Europe 
and in most cases does not directly concern family mediation. While some 
countries present specific legislation on mediation (France, Malta, Austria, 
Hungary, Portugal and Belgium) other countries include it within legislations that 
have a different object of interest. For example, from acts dedicated to it 
specifically (France, Malta, Austria, Hungary, Portugal, Poland, Belgium and 
Slovakia) the legislation in which it is included and considered, for example by the 
civil, criminal and administrative jurisdictions and procedures (France), the subject 
of divorce (Ireland), family law (United Kingdom), the subject of marriage 
(Finland) and the more specific contexts of the promotion of children’s and 
adolescents’ rights and protection against family abuse (Italy). 

This means the impossibility of comparing the national practices and also the 
impossibility of creating cross-border mediation practices. In the latter case the 
non-availability of shared definitions entails and allows a greater reliance on local 
dimensions, also because of the different cultural and linguistic understandings. In 
particular, an analysis of the texts of the national legislations reveals that in some 
cases it is the countries themselves that use different expressions and definitions. 
Consequently it is the instrument of mediation that “is adapted” to the aims and 
the object of interest of a specific provision and not the opposite (i.e. it is not the 
specific provision that uses an operational instrument such as mediation for its own 
ends).  

Since there are no univocal expressions or definitions of the instrument of 
mediation first of all among the experts and secondly, at the institutional level 
(legislator) – the instrument itself is thus “adapted”, i.e. interpreted.  

Concerning national legislation acts the legislators have created and used specific 
local expressions and definitions. This aspect may be considered a consequence of 
what has been produced at a European level where the definitions of family 
mediation are not univocal, each country is left with the possibility of interpreting 
“what family mediation is” (definition), “what family mediation does” (aim), “in 
which circumstances” (field of application), “what the family mediator is” (role 
profile) and then “what the family mediator does” (aims and competences of the 
role). 

From 1996 to 2004 altogether eight texts have been adopted by the institutions of 
the Council of Europe (COE) and the European Union (EU): this is undoubtedly a 
strong point and an indication of the enormous effort made at a European level 
towards family mediation and towards providing it with a legal base. This effort has 
been made using a range of legislative instruments available to the two 
international institutions, some of which are binding, others have merely the value 
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of guidelines for the member states.  

 

 

Mediation and E-commerce 

E-commerce is defined as any form of business transaction in which the parties 
interact electronically rather than by physical exchanges or direct physical contact; 
it is the buying and selling of goods and services using the Internet. 

Firstly, e-commerce presupposes the existence of a business transaction. Secondly, 
the parties to such a transaction will maintain contact through electronic means 
rather than conventional ways of communication. Lastly, e-commerce is designed 
at creating a more efficient business environment. 

Internet has become the primary channel for commercial and financial 
transactions. E-commerce is now the default arena for the delivery of many trade, 
investment and related services. 

Due to increasing use of the Internet worldwide, the number of disputes arising 
from e- commerce is on the rise and it has become increasingly necessary to 
design efficient mechanisms for resolving Internet disputes. Traditional 
mechanisms, such as litigation, can be time-consuming, expensive and raise 
jurisdictional problems. 

Regulating and solving disputes arising on the net implies facing new fundamental 
challenges. Considering the special features presented by e-commerce, settlements 
of disputes in courts might not constitute always the most suitable option. Court 
procedures last very often for quite a long time, even when the issues concern 
conventional contracts. One could hardly imagine that for a contract in which the 
performance has been completed in a few minutes the parties will tolerate having 
to wait for a few months, or sometimes even longer, for a judgement to be 
rendered. 

Likewise, besides the importance of the rapidity of conflict resolution, companies or 
legal persons trading on the Internet might prefer to save the costs which any 
court dispute, especially in a foreign country, entails. This statement is even more 
valid if we take into account the fact that the probability to be sued in a foreign 
country is quite high in these cases. 

Out-of-court dispute settlement would constitute a valid alternative to the 
conventional court system for solving disputes arising on the net and Online 
Dispute Resolution (ODR) is the more used procedure. 

Online Dispute Resolution are procedures in which the parties do no longer travel 
to meet in courtrooms or in front of arbitrators or mediators. The parties stay 
behind the computers, communicate by electronic means, and try to resolve their 
dispute by an agreement reached online, or by submitting their dispute to an 
online arbitral tribunal or a cybercourt. Since 1990s ODR initiatives have flourished 
and half a hundred institutions currently offer such services in the world.  

The existing ODR procedures are based either on a sui generis form of dispute 
resolution that focuses on the needs of Internet users, or on the Alternative 
Dispute Resolution (ADR) forms, thereby transposing offline experiences. The 
categories of negotiation, mediation and arbitration, the main forms of ADR, are 
also present in ODR. However, as the environment is different, the architecture of 
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the institutions is different, and the procedural rules vary, sometimes slightly, 
sometimes widely. 

The Electronic Commerce Directive 2000/31/EC, sets up an Internal Market 
framework for electronic commerce, which provides legal certainty for business and 
consumers alike. It establishes harmonised rules on issues such as the 
transparency and information requirements for online service providers, 
commercial communications, electronic contracts and limitations of liability of 
intermediary service providers. Promoting the development of electronic commerce 
is one of the key factors in the effort to make the European Union the most 
competitive and dynamic knowledge-based economy in the world. 
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A proposal to amend Council Decision 2001/470/EC1 establishing a European 
Judicial Network in civil and commercial matters is in the final stages of debate and 
decision / is being adopted in the form of general guidelines2 at the JHA Council on 
27/28 November 2008. This context is therefore an opportune moment to examine 
the prospects for one of the most important professional networks at European 
level, both in the short and the medium and long term. 
 
The European Judicial Network in civil and commercial matters was designed as the 
immediate response, by means of a Community instrument having the legal force 
of a decision, which implemented both the guidelines of the Treaty of Amsterdam 
regarding the establishment of an area of freedom, security and justice and some 
of the conclusions of the Tampere European Council meeting on 15 and 16 October 
19993.  
 
We cannot consider the future prospects of the Network without briefly recalling 
what it is and what it does for the national judicial authorities involved in judicial 
cooperation at Community level. 
 
A first point to note is the composition of the Network, which has over 400 
members including: contact points, central authorities designated under the 
provisions of applicable Community instruments, liaison magistrates and other 
judicial or administrative authorities active in judicial cooperation. Under the new 
amendments proposed, the Network will also now include the representatives of 
professional bodies which at national level represent the professional associations 
directly involved in the implementation of Community or international instruments 
relating to judicial cooperation in civil and commercial matters. 
 
The contact points and their addresses were notified to the EU Member States as of 
2003 so as to facilitate direct contacts with magistrates in order to obtain as 
rapidly as possible the information needed to answer a judicial cooperation 
request. 
 
It is also true that this opportunity to communicate directly, examined and 
assessed in terms of efficiency, is different from one Member State to another 
depending on the judicial organisation, the legal system and the judicial tradition in 
each Member State. 
 
It should also be noted that the Network is a solid working body focused on the 
principle of direct relations between its members through six-monthly meetings 
and an annual plenary meeting. 
 
                                                 
1 Published in the Official Journal of the European Union, L 174, 27.6.2001, pp. 25-31, this came into effect on 1 
December 2002. 
2 Proposal to be voted on at first reading by the European Parliament in plenary sitting on 18 December 2008; the 
text will then be finalised by lawyer-linguists and will be formally adopted under the Czech Presidency of the 
European Union (this is the position at the time of writing). 
3 '28. In a genuine European Area of Justice individuals and businesses should not be prevented or discouraged 
from exercising their rights by the incompatibility or complexity of legal and administrative systems in the Member 
States. 

29. In order to facilitate access to justice the European Council invites the Commission, in co-operation with 
other relevant fora, such as the Council of Europe, to launch an information campaign and to publish appropriate 
"user guides" on judicial co-operation within the Union and on the legal systems of the Member States. It also calls 
for the establishment of an easily accessible information system to be maintained and up-dated by a network of 
competent national authorities.' 
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The agenda of these meetings is drawn up on the basis of proposals from the 
Network's members and covers, for example, a one-off discussion of a given 
Community instrument or the drafting of practical guides for the implementation of 
regulations – documents which contribute to the rapid assimilation and direct 
application of the instruments concerned. 
 
The Network has a confidential system for the exchange of information between its 
members through the CIRCA intranet, and a full range of information is available 
on the website of the European Judicial Network1. 

 
These two IT tools are managed by the Commission; the Network's site is 
supplemented by an extremely useful instrument for all actors involved in judicial 
cooperation, the European Judicial Atlas, which gives access to the details of the 
courts and the authorities designated at national level for the concrete application 
of Community instruments. This site is where those involved in judicial cooperation 
can find and use online all the forms which have been drawn up for the application 
of the Community instruments concerned2.  
 
Having looked briefly at the history and mechanisms of the Network, we can now 
turn to the three major objectives of the Network, viz.: 

- improving judicial cooperation in civil and commercial matters between the 
Member States of the European Union; 

- improving the application of Community instruments and conventions; 
- promoting access to justice for the general public.  

These three fields of activity were assessed in a report from the 
Commission3 to the Council, the European Parliament and the European Economic 
and Social Committee on the application of the Decision establishing a European 
Judicial Network in civil and commercial matters. 

 
The conclusions of the report stressed that despite its achievements and successes, 
the Network was still far from achieving its full potential. 
The report emphasised the significance of the Network as an essential tool for 
establishing a genuine European judicial-enforcement area. 
 
With regard to the operation of the Network, the report frequently notes that it has 
simplified procedures and cut the time taken to process requests involving judicial 
cooperation between the Member States, and notes the logic on which the Network 
is based: contact between bodies takes the form of direct contact between 
individual people, legal professionals who meet and know each other, who share 
the specific problems they experience in implementing Community instruments, 
who seek solutions, who discover new approaches, facilitating in turn other direct 
contacts who keep themselves and each other informed. 
 
The activity of the Network is based on inter-personal relations, which in many 
cases prove to be extremely effective by making the mechanisms of judicial 
cooperation – which by definition are time-consuming – flow more smoothly. 
 
It must be admitted that without logistical support, without enough human 
resources allocated to them, the national contact points could find it very hard to 
                                                 
1 The site is accessible at: http://ec.europa.eu/civiljustice 
2 e.g.: for serving judicial and extrajudicial documents, taking evidence, applying for legal aid, etc. 
3 Doc.: COM(2006) 203 final 
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fulfil their mission. The national contact points are legal professionals who know 
the national reference system, but also the Community judicial context, very well 
and who therefore know 'which button to press', which contacts to facilitate, who 
to turn to in order to obtain or to pass on a piece of information. 
 
The national contact points constitute a linchpin between the Network and the 
national authorities and it is they who break the linguistic barriers, establishing 
links that facilitate the judicial cooperation between the Member States. 
 
It is also the national contact points which will in future help to inform the judicial 
and extrajudicial authorities in the Member States of the content of the foreign law 
applicable by virtue of a Community instrument or convention. 
 
The activities of the national contact points could best be described in the following 
keywords: facilitation, cooperation, rapid information. 
For the national contact points communication is crucial with all the actors who are 
involved in the judicial process (and who are called on to apply Community 
instruments in civil and commercial matters) through the professional 
associations which represent them, judicial executors, notaries and to some 
extent barristers. 
 
The essential objective of the Network – to facilitate judicial cooperation – is the 
key focus, however, and the means for attaining it must be subordinate to this. 
 
Opening up the Network to the legal professions must result in improved judicial 
cooperation between the Member States and better provision of general 
information for all the actors involved, leading overall to better application of 
Community instruments. 
 
Opening up the Network to the general public should also be seen in the same 
light. The ultimate aim should be to provide the citizen with better information 
about the opportunities offered by the European Judicial Area and not to interfere 
in the pursuit of justice. In this way, in accordance with Community rules, a well 
structured mechanism that is properly supported in terms of finance and logistics 
and in which the information is available online and is thus accessible by the 
general public, would be one of the solutions facilitating citizens' access to justice 
in the case of cross-border disputes. 
 
The recent amendment to the provisions of the Decision creating the Network, 
which gave rise to a thorough analysis of the implications of future regulation, 
proposes to improve the operation of the European Judicial Network in civil and 
commercial matters at all the levels mentioned above. The general objectives of 
the amendment are to consolidate the Network's legal framework, to enhance its 
role in judicial cooperation matters and to consolidate its role in the provision of 
effective access to justice for the general public. 
 
The medium- and long-term challenges facing the Network's activities are closely 
linked to those facing the judicial authorities in the light of the application of new 
Community rules and conventions which have come into force or which will come 
into force in 2009 and 2010; these challenges can be viewed with a reasonable 
degree of optimism. 
The role of the national contact points will be one of the most difficult and the most 
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responsible as they attempt to fulfil their mission to follow the cascading diffusion 
of Community information by the national judicial and extrajudicial authorities. 
 
It also appears that a further long-term challenge will be the cooperation between 
the executing authorities; the contact points will be involved in obtaining the 
information about the applicable foreign law on which the rulings to be handed 
down will be based, whose implementation will no longer require the exequatur 
procedure. 
It is expected that there will be inherent difficulties in setting up collaborative links 
with the representatives of the professional associations at national level or in the 
early stages of developing cooperation between the extrajudicial authorities. 
The special effort which will be required of the contact points will be rewarded by 
the experience they acquire and the expertise they accumulate, but it will also lead 
to a lot of information being accumulated on the difficulties encountered, which will 
make the national and Community authorities more aware of their responsibilities 
in seeking legislative solutions. 
The EU Member States will have the important task of supporting the activities of 
the contact points, evaluating and providing sufficient human and financial 
resources, and modern communication methods, to enable them to discharge their 
duties. 
We believe that the role of the Network in the near future will attract particular 
attention and all the problems must be tackled proactively both by the Network 
members and by the Member States. We must demonstrate our responsibility and 
professionalism in reflecting on the following question: How can we, its members, 
contribute to raising the Network's European profile? The future of the European 
Judicial Network in civil and commercial matters will in large measure depend on 
our answer. 



 






