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I. INTRODUCTION

In his famous Abrams v. United States (250 U.S. 616 (1919)) dissenting opinion, US-
Supreme Court Justice O. W. Holmes described the experimental character of a 
Constitution and its very nature as a “living instrument”: “That, at any rate, is the theory 
of our Constitution. It is an experiment, as all life is an experiment.” The terminus 
“experiment” does refer to K. Popper’s idea of “trial and error” and to E. Renan’s
famous definition of a nation: “A nation's existence is, if you will pardon the metaphor, 
a daily plebiscite, just as an individual's existence is a perpetual affirmation of life.”1

These classical perspectives very well describe the paradox of forming a political 
community. Such a “forming” is based upon prerequisites which, at least to some 
extent, are first created during the very process of formation. A political community as 
such is a continuing process. And so are the constitution2 and the citizenship of the 
community.3

To believe the process would be determined by a homogenous people is an illusion. 
Heterogeneous citizens are the diversified process-actors and participants. The citizen 
him- or herself qualifies as nucleus of a polity. “We the people”, the famous initial 
phrase of the US Federal constitution as re-emphazised by the Seychelles Constitution, 
is always to be read as “We, the Citizens”. The citizens do “participate in the formation 
of the general will”4 and thus “form the Nation, in the sense of being the moral title 
holders of sovereignty”.5 Especially in a micro-state the linkage between the polity and 
its citizens is very close and this “closeness” can and should have a strong impact on 
integration processes.6  

II. ELEMENTS OF MODERN CONSTITUTIONALISM – ESPECIALLY THE 
FUNCTIONS OF A CONSTITUTION

Being the “supreme law of the land”, the constitution legitimates and limits the exercise 
of political powers. It regulates the relationship between political entities as well as the 
relationship between the State and the Citizen. It structures the development of the civil 
society both for the present and for future generations. As J. Hatchard says: “Overall a 

                                               
1 E. Renan, What is a Nation? (Qu'est-ce qu'une nation?), Lecture at Sorbonne, 11 March 1882, in:
G. Eley/R. Grigor Suny (eds.) Becoming National: A Reader, 1996: pp. 41-55; in general P. Häberle, Verfassung als 
öffentlicher Prozess, 3rd ed., 1998.
2 The understanding of the „constitution as a public process“ has been developed by P. Häberle, Verfassung als 
öffentlicher Prozess, 1st ed. 1978, 3rd ed. 1998. The theory found widespread international reception, see e.g. J. 
Luther, La Sciencia häberliana delle costituzioni, in: Analisi e diritto 2001 (a cura di P. Comanducci e. R. Gustiano), 
2001, pp. 105; R. Caciado Amaral, Peter Häberle e a Hermeneutica Constitucional, 2004.
3 D. O’Keefe, Union Citizenship, in: id./P. Twomey (eds.), Legal Issues of the Maastricht Treaty, 1994, at 106: the 
concept of Union citizenship being „a dynamic one, capable of being added to or strengthened, but not diminished”.
Furthermore A. Domaradzka, Unionsbürger im Übergang, 2006.
4 B. Guiguet, Citizenship and Nationality: Tracing the French Roots of the Distinction, in: M. La Torre (ed.), 
European Citizenship. An Institutional Challenge, 1998, pp. 95, 98.
5 F. Borella, Nationalité et citoyenneté en droit français, in: Colas (ed.), L´Etat de droit. Travaux de la mission de la 
modernisation de l´Etat, 1987, p. 35, the English translation provided for by B. Guiguet, Citizenship and Nationality: 
Tracing the French Roots of the Distinction, in: M. La Torre (ed.), European Citizenship. An Institutional Challenge, 
1998, pp. 95, 98.
6P. Häberle, Der Kleinstaat als Variante des Verfassungsstaates, in: id., Rechtsvergleichung im Kraftfeld des 
Verfassungsstaates, 1992, pp. 739; id., Verfassung als öffentlicher Prozess, 3rd ed. 1998, pp. 739 at 769-771.
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constitution can contribute to the development of a politically active civil society as 
well as promoting good governance, accountability and the rule of law.”7

A Constitution is not only an emanation of culture – a culture of unity in diversity8. It is 
a part of the political culture as such (P. Häberle). A polity’s political identity can be 
described as its constitutional identity. The constitution is, as E. Renan’s just mentioned 
definition sheds light on, a cultural process. Thus, mentioning symbols of cultural 
identity such as national symbols, the national flag or the national anthem is of utmost 
importance for the integrative function of a constitution. Modern constitutional theory 
strongly focuses not only the substance, but also and with a specific emphasis on the 
functions of a constitution (such as legitimizing and limiting public power). Moreover, 
modern constitutionalism has to be aware that the formerly autochthonous nation state –
facing the challenges of globalization – is integrated in transnational schemes of 
governance. The most commonly used metaphor for this multi-layered structure of 
overlapping “constitutional regimes” – including their relevant “citoyenneté” – is the 
one of “multi-level constitutionalism”9. Others speak of constitutional pluralism.10

Multilevel-constitutionalism delineates an “ongoing process of establishing new 
structures of government complementary to and building upon – while also changing –
existing forms of self-organistion of the people or society”11. Among the most important 
parameters of the so characterized “ongoing process” are the extent of voluntary 
sovereignty forfeiture to international organisations respectively inter-governmental 
bodies, the rise and growing influence of non state actors (such as NGOs, transnational 
enterprises etc.), but also and not the least the continued viability of the nation state. 
Multilevel-constitutionalism is neither giving up nationhood nor statehood but 
encapsulating the essential elements of belongingness both stand for: affinity, empathy, 
loyalty, shared fate, and common history. 

Human relationships, especially in the economic sphere, are no longer dependent on one 
legal system. The normative answer to the internal effects and external dimensions of 
globalization is given by a model of multiply intertwined legal systems. Such an overly 
complex multitude is reflected in terms like “polysytémie normative”12 or “legal 
pluralism”.13 These theories draw attention to “the possibility that within the same 
social order, or social or geographical space, more than one body of law, pertaining 
more or less the same set of activities, may co-exist.” Global legal pluralism, moreover, 
has to take into account the different and differentiated sets of norms existing on the 
sub-national, the national, the regional, and the international level. 

                                               
7J. Hatchard, „Perfecting Imperfections: Developing Procedures for Amending Constitutions in Commonwealth 
Africa, The Journal of Modern African Studies 36 (1998), pp. 381 at 381.
8F. Lionnet, Créolité and the Indian Ocean: Two Models of Cultural diversity, Yale French Studies, No. 82, vol. 1 
(1993), pp. 101.
9 I. Pernice, Multilevel Constitutionalism and the Treaty of Amsterdam: European Constitution-Making Revisited?, 
Common Market Law Review 36 (1999), pp. 703.
10N. Walker, The Idea of Constitutional Pluralism, 65 MLR 2002, pp. 317; M. Maduro, Contrapunctual Law: 
Europe´s Constitutional Pluralism in Action, in: N. Walker (ed.), Sovereignty in Transition, 2001, ch. 21.
11I. Pernice, Multilevel Constitutionalism and the Treaty of Amsterdam: European Constitution-Making Revisited?, 
Common Market Law Review 36 (1999), pp. 703; id., The Global Dimension of Multilevel Constitutionalism: A 
Legal Response to the Challenges of Globalisation, in: P.M. Dupuy/B. Fassbender/ M. N. Shaw/K.-P. Sommermann 
(Hrsg./Editors), Völkerrecht als Wertordnung. Common Values in International Law, Festschrift für / Essays in 
Honour of Christian Tomuschat, 2006, pp. 973.
12A.-J. Arnaud, Pour une pensée juridique européenne, 1991.
13 J. Vanderlinden, Le pluralisme juridique: essai de synthèse, in: J. Gillissen (ed.), Le Pluralisme Juridique, 1971, pp. 
19; id., Return to legal pluralism: twenty years later, in: Journal of Legal Pluralism 28 (1989), pp. 149; K. v. Benda-
Beckmann, Transnational dimension of legal pluralsim, in: W. Fikentscher (ed.), Begegnung und Konflikt – eine 
kulturanthropologische Bestandsaufnahme, 2001, pp. 33; F. v. Benda-Beckmann, Who´s afraid of legal pluralism, 
Journal of Legal Pluralism 47 (2002), pp. 37; A. Griffiths, Legal Pluralism, in: R. Banakar/M. Travers (eds.), An 
Introduction to Law and Social Theory, 2002, pp. 289.  
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This “mixed texture”, however, might lead to manifold fragmentations within the legal 
system.14 It is the very aim of a constitutional scheme – if not to overcome – to integrate 
the fragmented bodies of the law – human rights law and the rule of law being the most 
important means of doing so. The governance debate and constitutional theories 
focussing on private actors – such a G. Teubner´s “global civil constitutionalism”-
paradigm15 – have to be taken into account, too. 
Finally, the preamble of a constitution is the place to express its very essence and to 
provide for the narrative of the integration process. The preamble can make references 
to God, to humanism, to historical developments, to transformation processes, to the 
international law dimension, to sustainability or to the responsibility for future 
generations.16 Whether or not values of a political entity should not only be addressed in 
the preamble but also in the operative part of the constitution – as done e.g. by Art. 2 of 
the EU Draft Constitutional Treaty – is controversially discussed. How, then, a 
reference to God can be reconciled with the pluralistic values of a secular state and an
open society, finds a convincing manifestation in the preamble of the Polish 
Constitution: “Both those who believe in God as the source of truth, justice, good and 
beauty, as well as those not sharing such faith but respecting those universal values as 
arising from other sources (…)“. 

III. THE DRAFTING OF A CONSTITUTION, CONSTITUTIONAL AMENDMENTS AND 
CONSTITUTIONAL REFORMS

A constitution has to use a clear language. It should be as short and as precise as 
possible to effectively address the citizens. Transparency is an eminent constitutional 
quality. The lack of transparency has been an often criticized weakness of the European 
Draft Constitutional Treaty. Detailed regulations concretizing constitutional provisions 
should be left to the “ordinary law”. In that regard, the Seychelles Constitution is 
sometimes very lengthy. Examples give the detailed electoral rules and the manifold 
rules as to the judiciary.
In the globalized world of the 21st Century, national constitutions face global 
interdependencies with other constitutionals systems. This is true for the very making of 
a constitution, for constitutional reforms and for constitutional interpretation. What can 
be described as “global constitutionalism”17 requires adequate methodological 
instruments. A culturally sensitive comparison of constitutions, of legal enactments, of 
judgements, of legal practice, of contexts, and not the least of language becomes of 
utmost importance. On the practical side, the competition between different legal 
systems and legal cultures might be a significant consequence.18 Given this competitive 
processes in cultural diversity, one has to be aware that a one way export of western 
ideas such as the Westminster export constitution model bestowed upon the newly 
                                               
14As to the parallel public international law debate see the Max-Planck lecture series „Zur Zukunft der 
Völkerrechtswissenschaft in Deutschland: Zwischen Konstitutionalisierung und Fragmentierung des Völkerrechts, 
published in:  ZaöRV 67 (2007).
15G. Teubner, Globale Zivilverfassungen: Alternativen zur staatszentrischen Verfassungstheorie, ZaöRV 63 (2003), 
pp. 1
16P. Häberle, Präambeln im Text und Kontext von Verfassungen, in: FS Broermann, 1982, pp. 211, 245; furthermore 
A.-C. Kulow, Inhalte und Funktionen der Präambel des EG-Vertrages, 1997; M. Kotzur, Theorieelemente des 
internationalen Menschenrechtschutzes, 2001, p. 102; H. Dreier, in: id., GG-Kommentar, vol. I, 2nd ed. 2004, 
Präambel para 16 and following with many comparative examples; regarding the Swiss Constitution L. Waser-Huber, 
Die Präambeln in den schweizerischen Verfassungen, 1988.
17 S. Kadelbach/Th. Kleinlein,  Überstaatliches Verfassungsrecht, in: AVR 44 (2006), pp. 235.
18P. Häberle, Pluralismus der Rechtsquellen in Europa – nach Maastricht: Ein Pluralismus von Geschriebenem und 
Ungeschriebenem vieler Stufen und Räume, von Staatlichem und Transstaatlichem, JöR 47 (1999), pp. 79; id., 
Theorieelemente eines allgemeinen juristischen Rezeptionsmodells, JZ 1992, pp. 1033. 
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independent states without sufficient public debate, would fall short of creating 
constitutional identities. Constitutional comparison implies the dynamics of mutual 
learning. “Exported ideas” will not be successful without an indigenous that is to say a 
cultural adoption.19 The citizens have to be enabled to recognize a constitutional 
document as their living constitution and need to develop what can be called a 
“constitutional ethos”.20

The constitutional ethos does also depend on the interpretative process. It is rather 
doubtful whether rules or principles of interpretation, enshrined in the written 
constitution, guarantee the necessary interpretative flexibility. The law might sometimes 
be smarter than the law maker, require open means of interpretation, and include all 
members of an open society as interpreters of a dynamic constitution.21  These 
dynamics, however, are not unlimited. The sublime change of a constitution must not 
lead to an erosion of its substance. And even the explicit amendments of a constitution 
may not contravene its spirit, telos and identity.22 Thus, the potential alteration of a 
constitution has to be structured by effective formal safeguards. Art. 79, especially sec. 
3, of the German Basic Law can serve as model. Also interpretative articles, which can 
be found in international treaties, in particular in the Vienna Convention on the Law of 
Treaties, can work as a useful guideline for judges and others if not understood as an 
exclusive canon and especially if implementing the public international law dimension.

IV. REFORM PERSPECTIVES FOR THE SEYCHELLES CONSTITUTION

1. The Human Rights Dimension: Fundamental Rights, Citizens' Rights 
Electoral Rights, and other Participatory Rights, the Relation of 
Fundamental Rights and Fundmental Duties

a) Rights

The structure of a constitution determines the interpretation and understanding, the 
normative power and the acceptance. The more appealing the structure of a constitution 
to the citizens, the more likely becomes their effective inclusion in forming their 
political community on the basis of their constitution. To begin the operative part of a 
constitution with provisions regarding the republic and the citizens does support these 
inclusionary functions. Nevertheless, the emphasis on a human rights based scheme of 
governance could be strengthened by an opening with the bill of rights. By doing so, the 
human being as such becomes the nucleus of constitutionalism and the citizen becomes 
the nucleus of the polity. The essential freedoms of the human being, as outlined e.g. in 
F. D. Roosevelt’s famous “Four Freedoms Speech” (January 7, 1941) – refer to 
humankind, not citizenship.23 Citizenship itself qualifies as human rights based status. 

                                               
19 J. Hatchard, „Perfecting Imperfections: Developing Procedures for Amending Constitutions in Commonwealth 
Africa, The Journal of Modern African Studies 36 (1998), pp. 381 at 381; P. Häberle, Theorieelemente eines 
allgemeinen juristischen Rezeptionsmodells, JZ 1992, pp. 1033; W. Dale, The Making and Remaking of 
Commonwealth Constitutions, The International and Comparative Law Quarterly 42 (1993), pp. 67, at 69 refers to 
“the creation of indigenous symbols of nationhood”.
20 Again J. Hatchard, „Perfecting Imperfections: Developing Procedures for Amending Constitutions in 
Commonwealth Africa, The Journal of Modern African Studies 36 (1998), pp. 381 at 382.
21P. Häberle, Die offene Gesellschaft der Verfassungsinterpreten, in: id., Die Verfassung des Pluralismus, 1980. pp. 
79.
22 W. Dale, The Making and Remaking of Commonwealth Constitutions, The International and Comparative Law 
Quarterly 42 (1993), pp. 67, at 71: the “basic structure” and the “basic features” of a constitution may not be altered.
23 „In the future world, which we seek to make secure, we look forward to a world 
founded upon four essential human freedoms. The first is freedom of speech and expression – everywhere in the 
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Georg Jellinek´s well known status-concept, concretized by a status negativus, a status 
positivus and a status activus, is the focal point. Anyway, the constitutional dynamic of 
citizenship has to be related to the constitutional principles of liberty, democracy and 
respect for human rights, to fundamental freedoms and the rule of law and finally to the 
idea(l) of solidarity.

As far as human rights standards are concerned, the EU Human Rights Charter provides 
for the most advanced model. One has, e.g., to mention innovative guarantees such as 
Art. 8 (the protection of personal data), Art. 16 (the freedom to conduct a business), the 
solidarity chapter (Art. 27 and subsequent), and finally Art. 41 (the right to good 
administration). The “Human Dignity”-clause should definitely be the “enter” into the 
Seychelles bill of rights. It is the very prerequisite of all rights and hence, as already 
outlined by the 1948 UN Universal Declaration of Human Rights, inviolable. 
Furthermore, the bill of rights should more explicitly stress those freedoms being 
essential for the human being’s identity – e.g. the freedom of thought, conscience and 
religion, the freedom of arts and sciences.

The reference to international treaties or international law standards is a very effective 
mean to guarantee their implementation (see Art. 17 – the prohibition of slavery being a 
part of international ius cogens; see the rights of the children). Very helpful might be 
the strong emphasis on procedural rights (see Art. 18, the right to liberty and security of 
the person). However, the guarantees should not be to detailed und include what can be 
left to the “ordinary law” (see Art. 18 concerning the arrest regulations; see the due 
process clause of Art. 19; see the very detailed rules as to “which limitations as 
prescribed by the law and necessary in democratic society” the exercise of property 
rights might be subjected to – Art. 26). The scope of a human rights guarantee should be 
as precise as possible (e.g. Art. 20, the right to privacy; Art. 30, entitled as the right of 
working mothers; moreover rights to shelter etc., rights to cultural life and values).
The right to participate in government (Art. 24) should be put into the context to of 
citizenship rights. Concerning elections, the status of the elected should be precisely 
prescribed. The constitution, however, should not try to encapsulate detailed electoral 
regulations. These, again, have to be left to the “ordinary law”. Solidarity rights are 
equally innovative and important. The social welfare State with its concept of social 
market economy constitutes a key element of political legitimacy.24 Social justice, and 
more particularly, social solidarity25, form a paradigm of up to date constitutionalism. 
However, a constitution has to be very careful with the scope of social rights and also 
take into account their enforceability. Moreover, solidarity26 does also demand for 
respect regarding the diversity of cultures, religions and languages.27

                                                                                                                                         
world. The second is freedom of every person to worship God in his own way – everywhere in the world. The third is 
freedom from want – which, translated into world terms, means economic understandings, which will secure to every 
nation a healthy peacetime life for its inhabitants – everywhere in the world. The forth is freedom from fear, which, 
translated into world terms, means a worldwide reduction of armaments to such a point and in such a thorough 
fashion that no nation will be in a position to commit an act of physical aggression against any neighbour –
everywhere in the world.“ For the citation see: L. Kühnhardt, Die Universalität der Menschenrechte, 1987, pp.112; 
furthermore H. Lauterpacht, An International Bill of the Rights of Man, 1945, S. 6 f. und S. 84 f.
24M. Kotzur, Die Soziale Marktwirtschaft nach dem Reformvertrag, in: I. Pernice (ed.), Der Vertrag von Lissabon: 
Reform der EU ohne Verfassung, 2008, pp. 197; O. Golynker, Jobseekers´ Rights in the European Union: Challenges 
of Changing the Paradigm of Social Solidarity, ELRev. 2005, 30(1), pp. 111, 121.
25R. Bieber, Solidarität als Verfassungsprinzip der Europäischen Union, in: A. v. Bogdandy/S. Kadelbach (ed.), 
Solidarität und Europäische Integration, 2002, pp. 41; U. Volkmann, Solidarität – Programm und Prinzip der 
Verfassung, 1998; Ch. Tomuschat, Solidarität in Europa, in: F. Capotorti et al. (eds..), Liber Amicorum P. Pescatore, 
1987, pp. 729 ff.
26For further reference M. Kotzur, Die Soziale Marktwirtschaft nach dem Reformvertrag, in: I. Pernice (ed.), Der 
Vertrag von Lissabon: Reform der EU ohne Verfassung, 2008, pp. 197.
27As far as language regimes are concerned V. Manz, Sprachenvielfalt und europäische Integration. Sprachenrecht im 
Spannungsfeld von Wirtschaft, Politik und Kultur, 2002; F. C. Mayer, Europäisches Sprachenverfassungsrecht, in: 
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In particular minority rights have to sufficiently address the anxieties and fears of 
minorities.28 The articles concerning the ombudsman and the public service appeal 
board can be seen as very innovative. Human rights education is among the most 
effective means to make a bill of rights work. Respective education programs could be 
addressed in the constitution.29

A bill of rights has to be very careful with its limitations and exceptions. It has to 
develop a coherent system enabling the judges to apply proportionality test and 
balancing approaches when weighing individual rights against other individual rights, 
private interests against public interests, and liberty against equality. To some extent, 
the Seychelles constitution follows the example of the ECHR. Limitations and 
exceptions have to be “necessary in a democratic society”. Reference to the bonum 
commune is also made. Even more precise as to the scope and level of protection might 
be the new Article 52 Charter of Fundamental rights of the European Union:

“(1.) Any limitation on the exercise of the rights and freedoms recognised by this Charter 
must be provided for by law and respect the essence of those rights and freedoms. Subject to 
the principle of proportionality, limitations may be made only if they are necessary and 
genuinely meet objectives of general interest (…) or the need to protect the rights and 
freedoms of others.“

The international obligations are effectively addressed by Art. 53:

„Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights 
and fundamental freedoms as recognised, in their respective fields of application, by (…) 
international law and by international agreements (…).“ 

Art. 27 of the constitution contains an equal protection clause, thus affirming the right 
to be free from all forms of discrimination. But it does not explicitly prohibit 
discrimination based on specific factors. Furthermore, it does not contain any general 
provisions concerning affirmative action etc. However, in Art. 36, which can be read as 
containing elements of affirmative action, a specific right of the aged and of persons 
with disabilities to special protection is recognized. 
The same carefulness that had to be paid to the limits and exceptions of the bill of rights 
has to be shown when phrasing “state of emergency” –regulations. It has to be expressly 
made clear that a set of certain fundamental rights cannot be derogated in a state of 
emergency. Art. 4 ICCPR30 or Art. 15 ECHR31 give examples. 

                                                                                                                                         
Der Staat 44 (2005), pp. 367; id., Europäisierung als Veränderung nationalstaatlicher Institutionen- und Governace-
Kultur, in: D. Gosewinkel/G. F. Schuppert (ed.), Politische Kultur im Wandel von Staatlichkeit, WZB-Jahrbuch 
2007, pp. 121 at 126–128.
28J. Hatchard, „Perfecting Imperfections: Developing Procedures for Amending Constitutions in Commonwealth 
Africa, The Journal of Modern African Studies 36 (1998), pp. 381 at 388.
29P. Häberle, Erziehungsziele und Orientierungswerte im Verfassungsstaat, 1981. 
30 “(1.) In time of public emergency which threatens the life of the nation and the existence of which is officially 
proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the 
present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not 
inconsistent with their other obligations under international law and do not involve discrimination solely on the 
ground of race, colour, sex, language, religion or social origin. (2.) No derogation from articles 6, 7, 8 (paragraphs I 
and 2), 11, 15, 16 and 18 may be made under this provision. (3.) Any State Party to the present Covenant availing 
itself of the right of derogation shall immediately inform the other States Parties to the present Covenant, through the 
intermediary of the Secretary-General of the United Nations, of the provisions from which it has derogated and of the 
reasons by which it was actuated. A further communication shall be made, through the same intermediary, on the date 
on which it terminates such derogation.”
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b) Duties 
The constitutional implementation of fundamental duties reciprocal to fundamental 
rights is one technique of modern constitutionalism.  S. Pufendorf provided for a 
classical catalogue of duties in his work “On the Duty of Man and Citizen According to 
Natural Law”.32 He made a distinction between either general or special duties, the first 
ones “arising from the common obligation to be subject to the civil authority”, the latter 
ones arising from the “particular tasks and functions which the sovereign may impose 
upon individuals”.33 Pufendorf moreover distinguishes between the duties of a “good 
citizen” towards the political community (obedience, loyalty, respect; “safety and 
security” being his “dearest wish”; offering life, wealth, fortune, intelligence and 
industry to the prosperity of the community) and towards his fellow-citizens (“to live 
with them in peace and friendship; to be courteous and obliging; not to cause trouble by 
being stubborn and difficult; not to covet or steal other people’s property”).34

Translated into modern constitutional terms, the vertical dimension of duties towards 
the political community is first and foremost expressed by the obligation to serve on 
juries, to pay taxes, and to perform military or social service.35 An obligation to vote 
can be found only in very few constitutions.36 The horizontal dimension of duties 
towards the fellow citizens is first and foremost expressed by balancing human rights 
and freedoms. The regulations of duties, however, may not be too far reaching. 
Problematic are clauses such as Art. (40 c): “to work conscientously in a chosen 
profession, occupation or trade.”

2. The Governance Dimension: Institutional Asset, Balance of Powers, 
Indipendence and Effectiveness of Judiciary

a) Democracy, control and free media: A modern constitution has to be based on 
principles of democratic governance. Democracy encompasses moments of input and 
output legitimacy. Direct and indirect forms of participation and control are intertwined; 
transparency and control, procedural justice and fair processes or participation 
constitute additional factors of legitimacy.37 Democratic legitimacy is created by the 
interplay of personal, material and functional mechanisms to guarantee a government of 
the citizens, by the citizens, and for the citizens. The citizen is, at any rate, the source of 
legitimacy and a democracy is, at any rate, rooted in the political substance of 
citizenship.38 Moreover, a participatory democracy can be described as “the equilibrium 

                                                                                                                                         
31 “(1.) In time of war or other public emergency threatening the life of the nation any High Contracting Party may 
take measures derogating from its obligations under this Convention to the extent strictly required by the exigencies 
of the situation, provided that such measures are not inconsistent with its other obligations under international law. 
(2.) No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4 
(paragraph 1) and 7 shall be made under this provision.”
32Reprint 1991, pp. 175.
33Ibidem at 175.
34Ibidem.
35See S. O´Leary, European Union Citizenship. The Options for Reform, 1996, p. 2.
36 M. Morlok, in: H. Dreier (ed.), GG-Kommentar, vol. II, 2nd ed. 2006, Art. 38 para 22; an obligation to vote can be 
found, e.g., in Art. 62 Constitution of Belgium; Art. 48 sec. 2 Italian Constitution emphazises at the same time the 
freedom of elections and the civic duty to participate in these free elections; see also Art. 48 sec. 2 Portuguese 
Constitution.  
37M. Nettesheim, Demokratisierung der Europäischen Union und Europäisierung der Demokratietheorie –
Wechselwirkungen bei der Herausbildung eines europäischen Demokratieprinzips, in: H. Bauer/P. M. Huber/K.-P. 
Sommermann, Demokratie in Europa, 2005, pp. 144, 176; B. Barber, Strong Democracy: Participatory Politics for a 
New Age, 1984. 
38D. Thürer, „Citizenship“ und Demokratieprinzip: Föderative Ausgestaltung im innerstaatlichen, europäischen und 
globalen Rechtskreis, in: H. Brunkhorst/M. Kettner (eds.), Globalisierung und Demokratie, 2000, pp. 177.
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of equality and liberty”.39 Such an equilibrium needs institutional safeguards. Among 
those a multi-party system with a recognized opposition has to be mentioned in the first 
place. Explicitly guaranteed rights of the opposition might be a constitutional reform 
perspective.40 Equally important are free media. Neither a government nor a party 
monopoly of the media could be accepted. An effective license system for private media 
has to be established and the freedom of public media has to be effectively guaranteed. 
The German dual system in media is one – of course not the only – model worthy of 
consideration.
b) Good governance: In general, good governance is related to – one might also want to 
consider the impact of the 1991 Harare Declaration – to accountability and the rule of 
law. The government should be engaged in an open and continuing dialogue with the 
civil society – in particular with private interest groups and the NGO community.41 The 
latter ones can take specific responsibility for effective monitoring. Regular systems of 
independent monitoring and human rights commissions can ensure transparency and 
control.  

Good governance finally requires effective anti-corruption regulations.42 The right to a 
good administration, as mentioned above, could include the anti-corruption dimension.

c) Basic structures, national objectives, sustainability: The Seychelles Constitution 
includes rather extensive rules on the status of the president and the executive, also on 
legislative powers. A more general and nevertheless more precise article should focus 
on the basic structures of government/governance as well as on national objectives: 
democracy, the rule of law, the separation of powers, a republican form of government 
etc. could be concentrated in one central article opening the institutional part of the 
constitution (see Art. 20 German Basic Law). Given the specific environmental 
conditions of the Seychelles, the protection of the environment and the corresponding 
principle of sustainability43 qualify as high ranking national objectives. Autonomous 
regions and municipalities or other autochthonous administration entities can help to 
secure the vertical separation of powers as well as the principle of subisdiarity.44

Political decisions have to be made close to the citizens and have to become a part of 
their day to day life.45

Sustainability, however, is not limited to environmental issues. Scientific debate has 
developed a three-pillar-concept of sustainability encompassing ecological 
sustainability, economical sustainability and social sustainability (open markets based 

                                               
39R. Dahrendorf, Citizenship and Beyond: The Social Dynamics of an Idea (1974), in: B. S. Turner/P. Hamiliton 
(eds.), Citizenship. Critical Concepts, vol. II, 1994, pp. 292, 292.
40W. Dale, The Making and Remaking of Commonwealth Constitutions, The International and Comparative Law 
Quarterly 42 (1993), pp. 67 at 72-73; P. Cancik, Parlamentarische Opposition in den Landesverfassungen, 2000, pp. 
104; id., Die Rezeption neuer Verfassungsregelungen. Ein Beitrag zur „Wirkung“ der Oppositionsregelungen in den 
Landesverfassungen, JöR 55 (2007), pp. 151; R. Poscher, Die Opposition als Rechtsbegriff, AöR 122 (1997), pp. 444 
ff.; H. Dreier, in: id. (ed.), GG-Kommentar, vol. 2, 2nd  ed. 2006, Art. 20 (Demokratie), para 65.
41 J. Hatchard, ‘Perfecting Imperfections’: Developing Procedures for Amending Constitutions in Commonwealth 
Africa, The Journal of Modern African Studies 36 (1998), pp. 381 at 396.
42See S. Ellis, Africa and International Corruption: The Strange Case of South Africa and Seychelles, African Affairs 
95 (1996), pp. 165. 
43 W. Lang (ed.), Sustainable Development and International Law, 1995; A. Boyle/D. Freestone (eds.), International 
Law and Sustainable Development. Past Achievements and Future Challenges, 1999; M.-C. Cordonier Segger/A. 
Khalfan, Sustainable Development Law. Principles, Practices and Prospects, 2004; N. Schrijver/F. Weiss (eds..), 
International Law and Sustainable Development, 2004; G. Beaucamp, Das Konzept der zukunftsfähigen Entwicklung 
im Recht, 2002.
44See also J. Houbert, The Indian Ocean Creole Islands: Geo-Politics and Decolonisation, The Journal of Modern 
African Studies 30 (1992), pp. 465 at 484: „départementalisation“. 
45See M. Kotzur, Föderalisierung, Regionalisierung und Kommunalisierung als Strukturprinzipien des europäischen 
Verfassungsraumes, JöR 50 (2002), pp. 258, especially 260 and subsequent; id., Grenznachbarschaftliche 
Zusammenarbeit in Europa, 2004, S. 401
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upon a social as well as ecological market economy)46. Facing the threats of 
international terrorism, sustainable security might become a fourth pillar.
d) The judiciary:  Effective judicial review and an amparo system should be paid special 
attention to within the reform processes. Very restrictive time limits on the enforcement 
of constitutional rights have to be abolished. Additional monitoring systems will 
support effective enforcement. The appointment of justices should follow an open and 
transparent process. The role of political parties and a public hearing system have to be 
carefully considered. For the Constitutional Court, a mixture of experienced justices and 
high ranking scientists is recommendable.

e) The Seychelles should finally be open to regional and international integration 
mechanisms. 

V. FINAL REMARKS

The picture drawn in this presentation is only an al fresco one and an incentive for 
further reform considerations. However, one decisive structure of the reform processes 
became very clear. A constitution is, indeed, an experiment and so are all constitutional 
reforms. They have one aim: to make Renan´s “daily plebiscite” work, that is to say to 
provide for a substantive basis and a procedural framework this plebiscite would be 
impossible without. An individual's existence is a perpetual affirmation of life; a 
constitution’s existence is a perpetual affirmation of integration – “of the people, by the 
people, for the people.” Also in that regard, Abraham Lincoln’s famous Gettysburg 
Address is a true classic. Thank you very much.

                                               
46W. Kahl (ed.), Nachhaltigkeit als Verbundbegriff, 2008, pp. 425.
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