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Introduction 
The Lisbon Treaty obviously has important consequences for the Common Agricultural Policy. 
However, a purely formal examination of Articles 38 to 44 of the Treaty on the Functioning of 
the European Union (hereinafter TFEU) suggests that in essence it is a pure and simple 
continuation of the measures currently in existence (Articles 32-38 of the EC Treaty). The rules 
concerning the specificity of the CAP in relation to the rules of the internal common market are 
maintained (with the exception of the replacement of the references to the common market by 
the internal market), in the same way, the aims of the CAP are renewed in their present form, 
despite the jurisprudential1 and doctrinal2 efforts to develop them. It is true that the transversal 
or coherence clauses can be thought of as a way to partly compensate for this shortcoming3. 
Also, the possible structuring of the agricultural markets in the form of common market 
organisations (COMs) is retained in its present form (Art. 40 TFEU). 
 
The substantive changes concern the statement in Article 38(1) about the very existence of a 
common agricultural and fisheries policy, which may in any case be partly duplicated by 
paragraph 4, which already establishes the link between positive and negative integration in 
terms of agriculture, and the addition of fisheries in the wording of Title III on agriculture. In 
this case as well, the change can be considered relatively minor, as fisheries products have 
always been classed with agricultural products (Article 32(1) EC and Annex I listing the 
agricultural products falling within the agricultural system). Nevertheless, this clear reference to 
a fisheries policy makes fishing independent of the CAP and, especially, enables all aspects of 
that policy to benefit from the specific agricultural system and not just the 'products' aspect, as a 
restrictive reading of Article 32(1) EC could lead one to think. The changes made by the Treaty 
of Lisbon are therefore essentially institutional and procedural. 

                                                 
1 Notably jurisprudence on hormones: ECJ, 23 February 1988, United Kingdom v. Council, Case 68/86, ECR 

505. 
2 Blumann, C., 'Politique agricole commune Droit communautaire agricole et agro-alimentaire', Litec 1996, p. 53 

et seq.; Adam, V., 'La réforme de la PAC de l'Union européenne ou l'évolutionnisme permanent du droit 
communautaire', L'harmattan, 2001, vol. I, p. 229 et seq.; Bianchi, D., 'La Politique agricole commune, toute la 
PAC, rien d'autre que la PAC', Bruylant, 2006, p. 59.  

3 On the environment: Art. 6 EC; on public health: Art. 152, etc.  
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1. Nature of EU competence in agricultural matters 
 
Article 4(2) of the TFEU classes agriculture and fisheries in the domain of shared competence, 
which seems to be a radical change as compared with the current situation. Jurisprudence4 and 
doctrine5 consider the CAP to be a matter of exclusive competence. 
 

1.1. Present situation  
 
The existing texts are silent on the nature of competence in agricultural matters. It was the Court 
of Justice, speaking about COMs, which judged that Member States could not go beyond the 
Community mechanisms6 and that consequently the EU had exclusive competence. This is the 
principle of the exhaustiveness of COMs. This can also be linked to the extent of harmonisation. 
Given that there is full harmonisation, the Member States can no longer legislate or activate 
defence measures, for example Article 30 EC or imperative requirements in the general interest7. 
 
In the case of COMs, we see exclusive competence based not on their nature (customs union or 
common trade policy, for example) but on practice. The EU's vigorous deployment of its 
normative competence reduced the Member States' remaining margin for manoeuvre to nothing, 
and consequently they could no longer legislate in the sector concerned. This is often referred to 
as pre-emption of competences. This distinction is of great significance for my argument and for 
the future. 
 
In any event and with the Treaty still silent, the other aspects of the CAP are considered to fall 
under separate regimes. The second pillar of the CAP, for example, is certainly a matter of 
shared competence. Rural development shows itself to be very close to economic and social 
cohesion, both in its aims and in the techniques used. The same goes for the financing of 
operations which falls into the category of co-financing, unlike the COMs. Therefore, economic 
and social cohesion constitutes a shared competence8. 
 
The external aspect of the CAP is associated by attraction with the common commercial policy, 
which is indisputably a matter of exclusive competence (Art. 133 EC, Art. 3 TFEU). The 
division of areas of activity between the CAP and the commercial policy was fixed by the Court 
in Opinion 1/94 on the World Trade Organisation9. Participation in a global system of 
agricultural trade regulation comes under Article 133, but the 'internal' measures for managing 
this system must be adopted on the basis of Article 37 (CAP). 
 

                                                 
4 ECJ, 23 January 1975, Galli, Case 31/74, ECR 47; 14 July 1994 Rustica Semences, Case C-438/92, ECR I-3528. 
5 Olmi, G., 'Politique agricole commune' Commentaire Mégret, Editions de l'Université de Bruxelles, 2nd ed., 

1991, p. 292, and the jurisprudence cited, Bianchi, D., 'La PAC... ', op. cit., p. 121 et seq., which clearly shows 
the hesitations of jurisprudence; Petit, Y., 'La politique agricole commune (PAC) une politique en mutation', 
réflexe Europe La Documentation Française, 3rd ed., 2008, p. 45.  

6 ECJ, 1 July 1987, Antonini, Case 216/86, ECR 2919. 
7 ECJ, 12 November 1998, Commission v. Germany, Case C-102/96, ECR I-6890. 
8 Confirmed by Art. 4(2), point c, TFEU. 
9 ECJ, Opinion 1/94 of 15 November 1994, ECR I-5267.  
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The case of competition rules (which includes State aid) is more complex. Article 36 EC, 
reproduced by Article 42 TFEU, lays down a specific regime for agriculture as regards 
competition rules, but this has never really been implemented. However, competition is a matter 
of exclusive competence since it is necessary for the functioning of the internal market, which 
brings us back, of course, to the criterion of the way trade is arranged between Member States 
(Art. 81, 82 and 87 EC). 
 
So it is not possible to take a single approach to present EU competence on the CAP. The answer 
must take into consideration the diverse aspects of the CAP. 
 
In addition, it must not be forgotten that the distinction between exclusive and shared 
competence concerns the division of competences at the first level of derived law (legislative 
acts and conventions and agreements). It does not pre-decide the method of implementation, as 
implementation, whether normative or administrative, remains in principle a competence 
exercised by the Member States. In recent years, an increasing decentralisation of the CAP has 
taken place, which can be seen, for example, in the allocation of overall budgets to Member 
States, which they then decide how to distribute among the beneficiaries, albeit according to 
common criteria10. 
 

1.2. Scope of the change  
 
1.2.1. The change brought about by the Lisbon Treaty nevertheless remains significant, since the 
complete change to shared competence inevitably concerns all aspects of the CAP. 
Nevertheless, it can be considered that in terms of external competence, since it is at least a 
matter of a commercial policy (exchange of products or services), it is difficult to see how to 
apply shared competence, since the exclusivity of EU competence results from the very nature 
of the policy. The principle of the unity and uniformity of the common customs tariff would risk 
being called into question if the Member States could enter into individual trade agreements 
with third countries, while with regard to industrial products there is no doubt about the Union's 
exclusive competence. 
 
For the European Parliament, the linking of an issue to the internal or external aspect of the CAP 
is not inconsequential. At the moment, under Article 300(3), the Parliament is not even 
consulted on the signing of trade agreements. On the other hand, the Lisbon Treaty improves the 
position of the European Parliament very appreciably. On the basis of article 218 of the TFEU, 
the European Parliament's consent will be required for all external agreements 'covering fields to 
which either the ordinary legislative procedure applies (which will be true of the CAP, see 
below), or the special legislative procedure where consent by the European Parliament is 
required'. 
 
The main change concerns the first pillar of the CAP (on COMs) which would move into the 
domain of shared competence and which would therefore be subject to the principle of 
subsidiarity. Nevertheless, one could ask what the real scope of the change will be. Firstly, it is 
important to remember that the recognition of exclusive EU competence for the COMs has only 
been the result of the EU legislator's intensive exercising of its competences. Exclusive 
competence based on practice is less 'definitive' than that based on nature. The latter results 

                                                 
10 This was the situation in the former beef COM, where slaughter subsidies and dairy cattle subsidies were given 

to the recipient producers via overall envelopes distributed among the Member States. In the context of the 
single COM, the Member States receive national envelopes (Art. 41 of Regulation 1782/2003 of 29 September 
2003, OJ L 270, 21 October 2003) in single decoupled payments, which also serve as a basis for creating 
'national reserves' of rights. 
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directly from the Treaty. The former depends on the legislator's greater or lesser use of its 
powers. There is therefore the possibility of reversibility. Incidentally, in practice one can see 
that since the successive reforms of the CAP, the legislator has made more moderate use of its 
legislative powers (the adoption of the single COM is an example of this). This increased 
moderation could reopen fields of competence to the Member States. 
 
Reversibility is confirmed at least twice in the Lisbon Treaty. The new Article 48(2) of the TEU, 
on the subject of the ordinary revision of the founding treaties, allows that revision may 'serve 
either to increase or to reduce the competences conferred on the Union in the Treaties'. This 
clause puts paid once and for all to the idea of a group of inalienable Union competences, which 
would constitute a sort of supra-constitutionality. As regards derived rights and more particularly 
the fields of shared competence, Additional Declaration11 No 18 'in relation to the delimitation 
of competences' clearly emphasises that there is a possibility of reversibility, if the legislator 
decides to repeal a piece of EU legislation, in particular to ensure better respect for the 
principles of subsidiarity and proportionality. A procedure is even laid down for this. 
 
1.2.2. This said, it is not certain that the introduction of the principle of subsidiarity in the first 
pillar of the CAP will change the facts of the legal situation, as the COMs have, by definition, 
the task of governing the exchange of agricultural products between Member States and of 
defining the common rules for these exchanges. Price or intervention mechanisms and the aid 
schemes in place are intended to ensure equal treatment for producers and consumers (Art. 
40(2)(2) TFEU) in order to ensure that the conditions of competition are not distorted. All this 
leads one to think that the necessary criteria (inability of the Member States to achieve the 
objectives alone and better achievement by the Union) for bringing into play subsidiarity in 
favour of the Union (ascending subsidiarity) have been realised. Hence, subsidiarity or not, the 
Union's legislative competence is probably justified. 
 
There is nevertheless a difference in comparison with the present situation. It stems from the 
fact that the Union legislator, in accordance with Protocol No 2 on the application of the 
principles of subsidiarity and proportionality, will have to establish - prove - that the two criteria 
in the new Article 5(3) of the TEU work in favour of the Union. The burden of proof will 
therefore fall to the Union. It must, however, be remembered that the responsibility of providing 
such proof will fall principally to the Commission in its proposal and that the jurisprudence of 
the Court is quite flexible on the grounds that can be invoked by the European legislator12. It is 
not even necessary that the grounds for the act explicitly fulfil the aforementioned criteria. It is 
sufficient that they show, in an unequivocal way, that the legislator has carried out the 
assessment. 
 
1.2.3. One consequence of the inclusion of the CAP in the domain of shared competence is the 
involvement of the national parliaments in the legislative process, in accordance with Protocol 
No 2 annexed to the Lisbon Treaty on the application of the principles of subsidiarity and 
proportionality. In any case, whatever the nature of the Union's competence, in accordance with 
Article 2 of the aforementioned protocol, all EU draft legislative acts must be sent to the 
national parliaments. If an act qualifies for the possible application of the principle of 
subsidiarity, the early warning mechanism devised by the Lisbon Treaty will be applied. If at 
least one third of the national parliaments consider that the act conflicts with the principle of 
subsidiarity, the draft must be re-examined. Furthermore (and this is an addition made by the 
Lisbon Treaty compared with the Constitutional Treaty)13, if a simple majority of the national 

                                                 
11 It must, however, be remembered that these declarations are not in themselves legally binding.  
12 ECJ, 13 May 1997, Federal Republic of Germany v. European Parliament and Council, Case C-233/94, ECR I-

2405. 
13 Art. 7(3) of the aforementioned protocol. 
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parliaments voices objections to an act adopted according to the normal legislative procedure 
(which will be the case in agricultural matters), and if the Commission stands by its proposal, 
either of the Union's two co-legislators will be able to oppose the continuation of the legislative 
process, in the case of the Council by a majority of 55% of its members and in the case of the 
European Parliament by the majority of the votes cast. 
 
The final decision rests, therefore, with the European Union institutions and not with the 
national parliaments. Even if they appear here to be the guardians of subsidiarity, they only have 
the power to object, or at most to veto temporarily. It is difficult to predict how the national 
parliaments will perform their new task and whether consequently the European Parliament (like 
the Council) will find itself having to arbitrate a conflict between the Commission and the 
majority of the national parliaments, which would obviously be a complex task. 
 
1.2.4. Another consequence of shared competence will be that forced cooperation may occur in 
the domain of the CAP14. It must, however, be remembered that at present there is no 
convincing example of forced cooperation, including in the first pillar. Furthermore, the system 
of enhanced cooperation is more tailored to domains where the principle of unanimity applies in 
the Council (which is not true of the CAP). The fact remains that the prospect of enhanced 
cooperation could act as an incentive for hesitant Member States (cf. the European arrest 
warrant) and that in certain sectors (for example the retention of a compensatory aid scheme) 
where even a qualified majority could one day prove difficult to achieve enhanced cooperation 
could be a solution. 
 
1.2.5. Recommendations for the European Parliament 
 
The complete change in shared competence will not entail any adverse consequences for the 
Parliament. The Lisbon Treaty will even increase its powers with regard to the external aspect of 
the CAP. As to the internal aspect, the introduction of the principle of subsidiarity should lead to 
increased vigilance on the part of the Parliament, taking into account the criteria of Article 5(3) 
of the TEU. The European Parliament should nevertheless be prepared to listen to the national 
parliaments, for whom agricultural issues are always a very sensitive matter. 

                                                 
14 D. BIANCHI, 'La PAC, toute la PAC, rien d'autre que la PAC' Bruylant 2006 p. 95. 
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2. Extent of the European Parliament's legislative powers 

2.1. Submission in principle of agriculture to codecision 
 
2.1.1. Article 43(2) of the TFEU extends codecision to the CAP. One of the European 
Parliament's long-standing demands has thus finally been adopted. Hitherto, the Council and 
some Member States had opposed it, maintaining that financing of the CAP fell within the EU's 
compulsory expenditure (CE), on which the Council had the last word. Seen from this point of 
view, extending codecision to the CAP would have resulted in Parliament receiving a right of 
veto on the expenditure, which it in principle does not control. But even at the time of the 
Amsterdam Treaty, it had been agreed that sanitary and veterinary issues would be detached 
from the CAP proper and transferred to public health, coming under the codecision procedure in 
the process (Art. 152 EC and Art. 168(4) point b TFEU). The Lisbon Treaty abolishes the 
distinction between compulsory and non-compulsory expenditure. Consequently, the obstacles 
to codecision are removed. Codecision therefore becomes the standard procedure as regards the 
CAP (including for the rules of competition, see below), but there is nevertheless the important 
exception of Article 43(3) concerning prices, levies, aid and quantitative limitations, as well as 
the allocation of fishing quotas (which in any case came under quantitative limitations). 
 
2.1.2. What is the scope of this exception? The answer is clear. The Court of Justice has always 
considered that exceptions to a rule or general principle should be interpreted strictly15. 
Furthermore, under the Lisbon Treaty, as opposed to the present situation, codecision becomes 
the ordinary or standard legislative procedure (Art. 289 TFEU). Consequently, everything that 
does not fit strictly into the four or five points mentioned in Article 43(3) falls under the general 
procedure. Article 43(2) itself, in placing the common organisation of markets and 'the other 
provisions necessary for the pursuit of the objectives of the common agricultural policy...' within 
the domain of codecision, can in no way be considered as a restriction. In fact, the reference to 
the objectives of Article 39 TFEU lays down the obligatory path for all legislation concerning 
the CAP. The legislator must always find a legal basis in the Treaty to validate its actions16. A 
piece of legislation coming within the framework of the CAP which was not based on one or 
more objectives from Article 39 would be legally invalid. 
 
It must also be remembered that the Court of Justice has always advocated a broad interpretation 
of the CAP's objectives17, for the sake of the teleological, systematic jurisprudence which it is 
developing in all areas of EU law. It has, for example, allowed that questions of public health or 
environmental protection in agricultural matters should be founded on the agricultural 
provisions of the Treaty. Even if this jurisprudence no longer completely reflects the state of 
positive law because of the inclusion of specific policies on public health, environmental 
protection, consumer protection etc. in the treaties, the codecision procedure still applies to these 
other policies as well18. In the event of doubt on the inclusion in the CAP or in other related 
policies, the Court applies the goal criterion and the main object of a measure, also known as the 
centre of gravity theory19. But the practical importance of this approach is becoming more 
limited, since in most other cases, codecision also applies. The centre of gravity theory 
nevertheless retains its importance because in related or competing policies there are often 
                                                 
15 On the free movement of goods: ECJ, 17 June 1981, Commission v. Ireland, Case 113/80, ECR 1625. 
16 Blumann, C., and Dubouis, L., 'Droit institutionnel de l'Union européenne', 3rd ed., Litec, 2007, p. 317 et seq.  
17 Among others: ECJ, 5 May 1998, United Kingom v. Council, Case C-180/96, ECR I-2265; Bianchi, D., 'La 

PAC... ', op. cit,. Bruylant, 2006, p. 51 et seq.  
18 Public health: Art. 168(4) point b, TFEU, as above; environment: Art. 192(1) TFEU; internal market: Art. 

114(1) TFEU. 
19 ECJ, 17 March 1993, Commission v. Council (waste directive), Case C-155/91, ECR I-399. 
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safeguard clauses or derogations, which is not true of the CAP. 
 

2.2. The nature of the Council competence exception  
 
The nature of the Council competence exception in Article 43(3) proves to be a more delicate 
matter. Is it in fact a matter of an exception to executive competence in favour of the Council or 
of domains that remain legislative but are subject to a special legislative procedure? For the 
moment, Article 37 EC does not make any distinction of either procedure or competences 
between the various aspects of the CAP. Whatever aspect is involved, the Council acts by 
qualified majority on a proposal from the Commission and after consulting the European 
Parliament. The Lisbon Treaty makes the codecision procedure the standard legislative 
procedure (Art. 289(1) TFEU) but it also accepts the idea of special legislative procedures (Art. 
289(2)). However, even if, in this latter case, the Council may have the last word, the European 
Parliament is always involved in one way or another in the adoption of the act. 
 
Yet this is not true of the new Article 43(3) of the TFEU. One has to conclude from this that acts 
adopted on this basis are no longer of a legislative nature but an executive one and as such it has 
to be regarded as a certain reduction of the European Parliament's powers. A direct executive 
competence has therefore been created by the Treaty, something which is generally quite rare 
and runs counter to the principle of the hierarchy of norms. The case of state aid is often cited as 
an example of executive capacitation resulting directly from the Treaty (Art. 89 EC), but in the 
Lisbon Treaty the European Parliament is still consulted on the adoption of implementing 
regulations concerning state aid (Art. 109 TFEU), which, in the light of Article 289 criteria, 
suggests that this is a special legislative procedure, and therefore a legislative domain. It appears 
that with Article 43(3) on the CAP there is an anomaly, since in general, acts adopted in primary 
application of the treaties are regarded as legislative (first-level derived law), and implementing 
acts only come afterwards to implement pre-existing legislative acts (second-level derived law). 
 

2.3. Areas covered by the exception 
 
In order to measure the significance of the exception, it is necessary to look at what it covers. 
The four points listed in Article 43(3) cover numerous issues regulated by the basic rules of the 
COMs and today by the single COM. In some ways it is even a matter of the core of the COMs. 
 
2.3.1. Prices have long been the basic expression of the original CAP from 1962. Everyone 
remembers the long agriculture 'marathons' in the Council during the sixties and seventies to set 
these prices. The annual setting of agricultural prices was the CAP's key measure for the year to 
come. Today things have changed. The price policy has faded from prominence with the 
bringing into line of the CAP and the global market. Even before the single COM20, the prices 
had been removed for certain products and their level had been considerably reduced for others. 
Despite this, for certain products (cereals, beef and veal), the price structures - reference prices - 
remain important for the regulation of the market. They still control intervention measures even 
if these are only in operation for part of the year and within predetermined quantities (Art. 8 et 
seq., single COM). 
 
2.3.2. Levies cover numerous mechanisms, first in the domain of external trade, which was for a 
long time governed by agricultural levies which had to be paid on foreign products wishing to 
enter the EU. These agricultural levies have of course disappeared since the Uruguay Round 

                                                 
20 Regulation No 1234/2007 of 22 October 2007, OJ L 299, 16 November 2007. 
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agreements, but current agricultural duties (customs duties paid on agricultural products 
originating from third countries) can still be considered to constitute import levies. Various 
internal measures and taxes also fall into the category of levies, for example the sugar levy, paid 
by sugar producers, which constitutes a part of the Community budget's own resources. It is, 
however, unlikely that by its financial nature the sugar levy falls within the scope of Article 
43(3). It falls, rather, into the own resources system, which is now fixed by Article 311 of the 
TFEU, which confers an exclusive decision-making competence on the Council to rule on the 
Union's own resources. The European Parliament must, however, be consulted. 
 
On the other hand, the measures based on the co-responsibility of producers, notably the co-
responsibility levies in the dairy sector21, certainly fall into the category of levies. The Court of 
Justice has, moreover, judged that they are a matter of management measures for the CAP22 and 
not budgetary measures which need to respect the budgetary procedure23. The designation 
'negative expenditure' has also been put forward. In more general terms, sanctions which can be 
imposed on producers who are benefiting from aid schemes and not complying with their 
obligations (such as measures ordering the repayment of illegally-paid aid or subsidies) could 
fall into the category of levies within the meaning of in Article 43(3) TFEU. 
 
2.3.3. Aid certainly constitutes the broadest exception addressed by Article 43(3). All the 
measures in the CAP translate in practice into aid, whether it is a case of Community aid proper, 
that is to say financed fully from the EU budget (this is aid from the first pillar of the CAP, 
particularly since the mid-term reform of 2003), or the system of single decoupled payments, 
which replaces numerous aid systems in the form of compensatory payments or subsidies in the 
livestock sector. It also covers 'mixed' aid, in other words the systems of co-financing paid 
within the framework of the second pillar of the CAP (such as aid paid by EAFRD, which is 
partly financed by the European Union and partly by the Member States concerned). Finally, 
Article 43(3) certainly encompasses state aid as well. This could appear paradoxical, in the 
sense that this 'state' aid is not subject to Community rules and is not taken into consideration by 
the Treaty except in terms of its compatibility with the internal market (Art. 107-109 TFEU). 
Nevertheless, in the basic texts concerning agricultural products, in both the first pillar and the 
second, additional details are often given relating to the amount of aid which can be paid by the 
Member States or to agricultural operations which can benefit from the aid. So the exclusive 
Council competence exception could also apply here. 
 
2.3.4. The quantitative limitations referred to in Article 43(3) again concern a large number of 
agricultural measures and regulations. This covers of course the systems of individual quotas 
such as those that exist in the dairy and sugar sector. In other sectors such as the cereals and oil 
protein crops sector, the set-aside measures, at least where these can be applied, can be 
considered as quantitative limitations. The Community makes, for example, the granting of 
single decoupled payments dependent upon the obligation for producers to set aside a certain 
percentage (5, 10, 15%) of their cultivated acreage. Also within the scope of Article 43(3) are 
global quantitative limitation mechanisms, such as those in the single COM which fix the 
maximum quantities of products (beef etc.) that can benefit from intervention measures in the 
form of public purchasing or aid for private storage. Specifically mentioned in Article 43(3), the 
system of fishing quotas, which is semi-individual and semi-collective, obviously also 
constitutes a quantitative limitation which is covered by the exclusive Council competence 
exception. 

                                                 
21 This concerns in particular the supplementary co-responsibility levy, which must be paid by milk producers 

who exceed their quota. This is equivalent to 125% of the indicative price of the milk. 
22 ECJ, 29 June 1979, Stölting, Case 138/78, ECR 2317; 20 September 1990, Luc Van Landschoot, Case C-

203/89, ECR I-3509. 
23 ECJ, 9 July 1985, Bozzetti, Case 179/84, ECR 2301. 



The CAP and the Lisbon Treaty 

PE 408.952 10

2.4. Conclusions and recommendations for the European Parliament 
 
Reading these few points, one could think that the exception is, in terms of quantity and even 
quality, more important than the main principle and that consequently the domains subject to 
parliamentary codecision are extremely limited or even merely symbolic. Against this 
background, the extension of codecision could appear to be an illusionary reform. Of course, as 
before, we can recall the principle whereby all restrictions placed on a general principle are to be 
narrowly interpreted. But this is not a great help for preserving Parliament's competence, 
especially as, at present, the former basic COM regulations and today's single COM cover a 
very wide field and, especially, go into great depth in terms of normative intensity. The basic act 
lays down a large number of technical provisions concerning levels of prices and levies, the 
system of quantitative limitations etc. As a result, these areas, which are currently legislative, 
would move into the domain of executive competence under the Lisbon Treaty. There would be 
a certain reduction in the European Parliament's powers, since at present it is, at the least, 
consulted on these matters. 
 
This unfavourable interpretation, from the point of view of the Parliament, is perhaps not 
decisive and opposing arguments may be found in the details of Art. 43(3) TFEU. This clause 
limits the exception to 'fixing prices, levies, aid and quantitative limitations and... the fixing and 
allocation of fishing opportunities'. The term 'fixing' should be taken in its usual sense. It is not a 
matter for the Council alone to decide on the institution of systems of pricing, levies etc. The 
very principle of these systems, as well as the general rules concerning their implementation, 
come under the codecision procedure. On the other hand, the concrete establishment (or fixing) 
of prices, of amounts of levies or aid, the determining of quantitative limitations (quotas) or the 
methods of allocation among producers (A or B quotas), come under the competence of the 
Council. 
 
There would thus be a vertical rather than a horizontal division of competences between the 
legislator (in codecision) and the Council's executive power. The basic act would lay down the 
essential elements concerning prices, levies and quantitative limitations and the Council would 
decide on the practical implementation. This solution would also have the advantage of 
lightening the basic act, of simplifying it and making it more accessible and comprehensible for 
the European public. One can therefore only advise the European Parliament to adopt this 
interpretation, which would give it control at least of the basic principles and general lines of 
agricultural legislation. The fact remains that the division of powers implemented by Article 
43(3) remain very unclear and could fuel many interinstitutional disputes in the future. It could 
be in the interests of the European Parliament, the Council and the Commission to sign an 
interinstitutional agreement to fill the vacuum juris resulting from the unclear wording of 
paragraphs 2 and 3 of Article 43. 
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3. Competition 

3.1. Division of powers between the Parliament and the Council 
 
The conclusions arrived at on legislative power in general can be transposed onto the specific 
case of the competition rules. In principle, Article 42 TFEU, which reproduces Article 36 EC 
unchanged, says that the general competition rules are not automatically applied to agricultural 
products, but requires a prior decision by the Council (paragraph 1) and then provides that the 
Council may specifically authorise the granting of aid in certain cases, without clearly 
specifying if Community or state aid is meant (paragraph 2). The current Article 36 EC has only 
had one rather limited application, in the form of Regulation No 26 of 4 April 196224, 
reproduced and confirmed after the competition law reform by Regulation No 1234/2007 
creating the single COM25. There has been no opportunity to make use of the special status of 
agriculture established by this article and more generally by Article 32 EC, because as soon as 
products in Annex II were placed under the COM, the Council took care to reintroduce the 
general competition rules. On the other hand, the state aid schemes have often been adjusted, on 
the basis of points a and b of Article 36(2) in particular. 
 
Article 42 TFEU (former 36 EC) therefore remains potentially important.  
 
The Lisbon Treaty's principal innovation is to substitute the codecision procedure for the current 
exclusive competence of the Council (albeit with consultation of the European Parliament). We 
note in passing that the European Parliament's powers will become greater on the question of 
'agricultural' competition than on general competition since at present, under Articles 84 and 87 
EC, the European Parliament is merely consulted on legislative acts concerning agreements, 
dominant positions and state aid, and Articles 103 and 109 TFEU take up these procedural 
provisions unchanged. 
 
Another new element in Article 42 is the link between its two paragraphs. At present, the 
legislative procedure is identical. The second paragraph is intended as an illustration of the first. 
The Council, within the framework of the specificity of agriculture and taking account of the 
competition rules, can 'in particular' authorise the granting of aid. This is no longer the case in 
Article 42. The second paragraph has become independent of the first because the adverbial 
phrase 'in particular' has been removed. In other words, in the current regime of Article 36, the 
legislative procedure for granting aid is the same as for the introduction of any competition 
rules, while in Article 42, the authorisation for granting aid becomes a specific competence, only 
requiring the intervention of the Council alone, and not codecision. There is therefore a 
competence exception in favour of the Council, as in the case of Article 43 for fixing prices, 
levies etc. (see above). Under this interpretation there will even be a reduction in the 
Parliament's competence, as the Parliament will no longer be consulted to authorise the granting 
of aid. 
 

3.2. Recommendations for the European Parliament 
 
This being the case, it is very much in the interests of the European Parliament to advocate a 
narrow interpretation of Article 42 paragraph 2, and therefore to emphasise that this provision 
can only come into play in the two cases of which it makes explicit mention: first, for the 
                                                 
24 OJ 20 April 1962. 
25 Art. 175 to 181. 
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protection of enterprises handicapped by structural or natural conditions, and, second, within the 
framework of economic development programmes. At present, however, the use of the adverbial 
phrase 'in particular' leaves the Council a much greater margin for manoeuvre. In addition, and 
along the same lines, the Parliament can maintain that paragraph 2 only concerns aid within the 
scope of the second pillar of the CAP. Finally, the Parliament can defend the idea that this 
paragraph constitutes a derogation to the general system of state aid set out in Article 109 TFEU 
(where it at least has a consultative power) and that, like all derogations, it is to be interpreted 
strictly. 
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4. Implementation and comitology 

4.1. Delegation 
 
4.1.1. Delegated acts are a relative innovation26 of the Lisbon Treaty, and of the Constitutional 
Treaty. The delegation of legislative power, which is known from numerous constitutional 
systems (in France, Article 38 edicts), aims to relieve parliamentary assemblies of questions that 
are too technical or time-consuming. It is also sometimes a case of entrusting politically delicate 
tasks to the executive. The transposition of such a mechanism into Community law seems quite 
natural, given the very practical and even extremely technical nature of some matters covered by 
Community law. Delegation is subject to many conditions. Firstly, it may only be applied to 
non-essential aspects of the act, which it can nevertheless change or supplement. Of course, it is 
always difficult to draw the line between what is essential and what is less essential or not 
essential at all. Nevertheless, and based on comitology, there is already quite a detailed 
jurisprudence from the Court of Justice for setting the dividing line27. The general lines of an act 
and the general principles which underpin it are among the essential elements and may therefore 
not be delegated. With regard to the CAP, and bearing in mind the highly technical nature of the 
issue, the Court of Justice has always endorsed wide implementing powers for the Commission. 
But it is true that this jurisprudence concerns comitology and cannot necessarily be transposed 
onto the new procedure of delegation. 
 
4.1.2. In the context of the single COM, which may serve as a test in the matter, it can be 
considered, for example, that as regards exports, the essential elements are made up of export 
certificates (Art. 161) and export refunds (Art. 162). Likewise, the field of application of these 
two systems, in other words the products concerned, certainly form part of the essential 
elements. On the other hand, the specific system for malt in stock (Art. 165) or the refund 
adaptations in the cereals sector to take account of the monthly advances system (Art. 166) can 
be delegated. One could also include, for example, the marketing and production rules. The field 
of application of this system (Art. 113), the requirements the producers must respect, and in 
particular the ban on marketing of products not conforming to the norms seem difficult to assign 
to delegation. On the other hand, the use of caseins in the manufacture of cheese (Art. 119) or 
the technical characteristics that olive oils or oils derived from olive oilcakes must show in order 
to be marketed (Art. 118) do not seem bound to constitute essential elements. 
 
In reality, this step of distinguishing within the basic act what falls under essential and non-
essential elements is not simple, in that these basic acts already refer back to the Commission, 
either acting alone or following a comitology procedure, to clarify numerous technical points. 
So, the basic act would comprise three types of provision: those containing the essential 
elements which could not be subject to delegation or execution in the usual sense of the term, 
those containing the non-essential elements of the act which could be subject to delegation in 
order to amend or supplement them, and finally those containing non-essential elements which 
could be made more specific or clarified (but not amended or supplemented) by means of the 
executive procedures. 
 
4.1.3. Conclusions and recommendations for the European Parliament 
 
The European Parliament may feel threatened in its legislative role by the application of 

                                                 
26 Precedents do exist: Blumann, C., and Dubouis, L., 'Droit institutionnel de l'Union européenne', op. cit., p. 277. 
27 EJC, 17 December 1970, Koester, Case 25/70, ECR 1161; 13 March 1997, Eridiana Beghin-Say, Case 

C-103/96, ECR I-1453. 
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delegated regulations (not forgetting the comitology procedures, see below). It must, however, 
be mentioned that the system of delegation offers the Parliament many guarantees: firstly, 
because it must consent to the operation, since the delegation must ensue from an existing 
legislative act, secondly, because the legislative act must fix 'the objectives, content, scope and 
duration of the delegation', and finally, because other conditions may still be fixed, among 
which is a power for the Council or the European Parliament to revoke the delegation, as well as 
a power for each of the two co-legislators to object, which could stop the delegated act entering 
into force. In these last two cases, the European Parliament must nevertheless act by a majority 
of its Members. These conditions, laid down in Article 290(2) TFEU, are not, however, 
exhaustive and the European Parliament can propose others through its power of amendment 
within the framework of the ordinary legislative procedure. The European Parliament could, for 
example, be more demanding in terms of information regarding measures taken by the 
Commission, and also in terms of control. The fact remains that the conditions laid down by 
Article 290(1), which require that the legislative act fix the objectives, the content and the 
duration of the delegation, are already very far-reaching. To develop others that would affect the 
substance of the powers conferred on the Commission by the Treaty would probably go against 
the principle of institutional balance. 
 
This new delegation procedure seems to us to offer an adequate guarantee to the European 
Parliament that it will not be taken by surprise and will be able to weigh up, in full knowledge of 
the facts, the reach of the Commission's proposals in this regard. Obviously, delegation cannot 
become an ordinary legislative instrument. It must remain exceptional, failing which it would 
challenge the very legitimacy of legislative processes in the Union, and only be resorted to in 
order to tackle very technical problems that should not be addressed in a legislative act and to 
help the European Parliament concentrate on its essential tasks. If delegation were used too 
systematically, this could lead to the European Parliament activating its powers of political 
control against the Commission - since the latter has the right of initiative in the matter - and/or 
using legal action, since here once again the institutional balance could be jeopardised. 
 

4.2. Implementation and comitology 
 
4.2.1. It is important to note first that the Lisbon Treaty confers new 'institutional' powers on the 
European Parliament with regard to the very mechanism of comitology. Whereas at the moment, 
this comes under the exclusive competence of the Council, acting unanimously, while the 
Parliament is merely consulted (Art. 202, point 3 EC), the Lisbon Treaty propels comitology 
into the domain of the ordinary legislative procedure (Art. 290(3) TFEU). No doubt the 
European Parliament, which has never shown much enthusiasm for comitology, will be able, at 
this stage, to exert a beneficial influence. 
 
4.2.2. The comitology rules have been changed many times to involve Parliament more closely 
in these complex procedures and to enable it to exert better control. In particular, the decision of 
17 July 2006 instituted the new procedure known as 'regulatory procedure with scrutiny'28, 
which reinforces the European Parliament's powers with regard to the implementing measures 
for a basic act adopted under the ordinary legislative procedure. It must be noted, however, that 
the new procedure is extremely complex, which does not exactly further the clarity, transparency 
and simplicity that the European Parliament wants. This new procedure is intended to amend 
non-essential elements of an act adopted under the codecision procedure 'including by deleting 
some of those elements or by supplementing the instrument by the addition of new non-essential 
elements'. This new procedure is therefore distinguished from the classic regulatory procedure 

                                                 
28 Blumann, C., Chronique Conseil in the Annuaire de droit européen ADE 2006, to be published by Bruylant. 
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(called into play for basic acts adopted by a special legislative procedure), but is difficult to 
place in relation to the new system of delegated acts (see above). When certain conditions are 
fulfilled (exceeded capacitation, incompatibility of the implementing measure with the aims and 
objectives of the basic act, violation of the principles of subsidiarity and proportionality), it 
enables the Parliament to oppose an implementing measure and induce the Council to alter its 
position, or even to propose a legislative act. 
 
In this respect, the European Parliament's powers appear sufficient. A simplification of the 
procedure would, however, be welcome. 
 
4.2.3. The question posed concerns the less complex and controversial management committee 
procedure, which, it is true, plays a very important role in agricultural issues. The European 
Parliament's powers in the context of this procedure are less substantial than in that of the 
regulatory committees. They are, however, not negligible. Particularly in view of the movement 
of the CAP into the domain of the ordinary legislative procedure, the question takes on a new 
dimension29. At present, according to Article 7 of the comitology decision of 28 June 199930, 
supplemented by that of 16 July 200631, and for any implementing measure for an act adopted in 
accordance with the ordinary legislative procedure, the European Parliament is kept regularly 
informed by the Commission of the work of the committees. To this end, it receives the agendas 
of meetings, drafts submitted to the committees concerning implementing measures, as well as 
the results of votes, the summary reports of meetings etc. The European Parliament is also kept 
informed of any forwarding to the Council by the Commission of measures or proposals relating 
to measures to be taken. Likewise, Article 8 gives the European Parliament a power of recall 
should a draft implementing measure appear to it to go beyond the executive empowerment. In 
this case, the Commission may stand by its text, amend it, withdraw it or make a proposal for a 
legislative act. In any case it must explain its reasons to the European Parliament. 
 
The Parliament's powers regarding regulatory committees are therefore greater than regarding 
management committees, since for regulatory committees, the Parliament has the power to use a 
suspensive veto, which it does not have for management committees. Is there not a risk that the 
two main players in comitology, the Commission and the Council, will prefer to opt for the 
management procedure rather than the regulatory procedure in order to circumvent the 
intervention of the European Parliament? The risk appears quite small. While it is true that the 
Court of Justice has ruled that the criteria governing the choice between the two procedures 
(Art. 2 of Decision No 1999/468) are only for guidance32, it nevertheless also indicated that if 
the legislator intended to depart from these criteria, it should present adequate arguments 
justifying its decision. This is a guarantee for the European Parliament. In addition, politically, 
the Council and the Member States have greater powers in the regulatory procedure and they 
have no reason to favour the management procedure. Experience shows that the Council often 
manages to agree unanimously with the sole aim of 'hardening' the comitology procedure set out 
by the Commission in the basic act. 
 
Is it desirable to increase the European Parliament's powers in the management procedure and to 
bring them into line, for example, with the regulatory procedure? This is debatable. The 
measures taken in relation to management are 'pure' management measures. There and again, if 
we take the example of the single COM, this applies, for example, to the additional conditions 
that may be imposed to benefit aid to private storage (Art. 31) and public purchasing (Art. 43). 
                                                 
29 It must, however, be pointed out that the regulatory procedure with scrutiny could be substituted for the 

management procedure, if it were a case of modifying non-essential elements of the basic act.  
30  OJ L 184, 17 July 1999. 
31 No 2006/512, OJ L 200, 22 July 2006. 
32 ECJ 23 January 2003, Commission v. European Parliament, Case C-378/00 ECR I-937; 23 February 2006; 

Commission v. European Parliament and Council, Case C-122/04 ECR I-2001. 
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The same goes for 'special intervention measures' (Art. 53) etc. Such measures are so technical 
that in many cases the Commission can adopt them without even needing to resort to a 
management committee. There is no reason why it would be in the interest of the European 
Parliament to look into such points of detail. If a measure were to go beyond pure management 
or were particularly sensitive, the aforementioned safeguards could be brought into play. 
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Conclusion 
 
The provisions in the Lisbon Treaty relating to the CAP should, on the whole, prove to be very 
positive for the European Parliament. The shift in the area of shared competence, while it may 
translate formally into a certain reduction in the Union's competence, should not transform the 
situation, insofar as the bulk of existing legislation is already in conformity with the principle of 
subsidiarity, and, should a dispute on this point arise at the initiative of the national parliaments, 
the Parliament or the Council, under the control of course of the judge, would have the last word 
in tipping the balance to either state or Union competence. 
 
The extension of codecision to the CAP opens a new field of intervention to the European 
Parliament at the same time as it reinforces the democratic legitimacy of the policy. Moreover, 
the Parliament has both political and legal means at its disposal to ensure that the Council 
competence exception remains within strict limits.  
 
The new delegated regulations do not constitute a genuine threat, since the Parliament cannot 
have a delegation of competence to the Commission imposed upon it. What is more, such 
regulations can only be adopted by the Commission, over which the Parliament already has tried 
and tested means of control. As to the comitology procedures, the European Parliament, which 
acquires a power of codecision on everything relating to its legal regime on the basis of Article 
291 TFEU, could usefully exercise its new powers in this area to move towards genuine 
simplification. 
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