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1. General observations valid for all three proposals  

a. Extension of recitals  

There is a doubtful tendency to describe the whole content of the directive in an abbreviated 

manner. Recitals should briefly explain the major purpose of the directive and its basic 

“philosophy” in order to provide assistance for the interpretation of the provisions of the 

directive. The tendency to overload the recitals with somewhat doubtful general principles 

which are sometimes even contradictory (see for instance equal treatment of asylum seekers 

throughout the Union; recital No. 8; equal treatment with nationals, recital No. 11 and Art. 17 

para. 5). Sometimes recitals only raise new questions and inclarities, for instance as to the 

meaning of “substantive change” (recital No. 27). 

 

b. Overregulation 

There is also a tendency to include in the text of the directives too detailed legislation (e.g. 

provisions on the leaflet to be used by Member States in the Dublin proposal). I wonder 

whether this provision and some other provisions in the directives are relevant for the major 

purpose of the directive to prevent secondary movements. In addition, there are superfluous 

provisions like for instance the provision that Member States are obliged to comply with 

international treaties. Frequently this raises new legal issues. On the whole, many 

amendments do not live up to the aim of a clearer and easily comprehensible legislation. The 

amendment process has partly resulted in a “pseudo-perfect” legislation of a highly 

formalised character. It seems that the consultation process has been used to take up as many 

suggestions as possible and thereby overloading the already excessively detailed directives. 

The principle of subsidiarity has not really been taken serious. 

 

c. Mistakes in the formulation of recitals 

Recital No. 16 (“and any restrictions to movements should be necessary”) is formulated 

wrongly and should be corrected (it is probably meant that free movement should be restricted 

only if it is necessary to achieve specified purposes) The amendment of recital No. 19 is very 

unclear and should be deleted (what does it mean if reception is withdrawn while ensuring a 

dignified standard of living?). 

 

Recital No. 16 is incorrect in so far as the reference to the Geneva Convention is misleading. 

Recital No. 16 should be limited to detention rather than referring in an obscure way to 
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different issues of punishment and restrictions on movement. Article 31 of the Geneva 

Convention does not provide any statement with regard to the detention of asylum seekers. 

 

 

2. Scope of application (recital No. 13 and Art. 3) 

a. Inclusion of subsidiary protection 

The inclusion of subsidiary protection seems a logical step on the background of the aim of a 

single asylum procedure and the difficulty to distinguish between forms of international 

protection. However, one should be aware of a trend towards developing alternative (national) 

forms of protection which have emerged without any European coordination (see proposed 

EMN study on the “different national practices concerning granting of non-EU harmonized 

protection statuses”, EMN NCP meeting note of 30 January 2009). The stricter the rules and 

requirements concerning the reception conditions are, the stronger the trend to have recourse 

to more flexible (national) rules on alternative protection statuses.  

 

b. Extension of the applicability to transit zones 

The extension raises the issue of inapplicability of existing airport procedures. Under Art. 8 

persons should not be detained for the sole reason of filing an application for international 

protection. Therefore, in the absence of special reasons, under Art. 8 para. 2 lit. c (which in 

itself is a unclear provision) it would not be possible to detain asylum applicants in an airport 

procedure with the consequence that all applicants would have to be admitted (?) unless the 

requirements of Art. 8 para. 2 lit. c are met. It seems necessary to clarify the scope of 

application. However, Art. 3 does not fulfil this function due to the vagueness of the term 

“transit zones” and the unclear relationship to Directive 2005/85 on minimum standards of 

procedures. 

 

Suggestion: clarify that the Directive shall apply to persons applying for international 

protection within the territory, excluding border procedures as well as transit zones.  

 

The Reception Directive is not suitable to take account of the special situation of persons in a 

pre- entry examination procedure (e.g. access to the labour market). 
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Suggestion: the status of applicants waiting for permission to be granted entry should be more 

clearly defined in the amended Asylum Procedure Directive. 

 

 

3. Access to the labour market (recital No. 14, Art. 15) 

In principle, it seems reasonable to avoid discrepancies in the treatment of applicants with 

regard to the access to the labour market. The report of the European Commission (COM 

2007/0745), however, indicates that due to the flexibility of Art. 11 no major problems were 

found with regard to the respect of the rules and the access of asylum seekers to labour 

market. It is therefore questionable whether there is a need to abbreviate the necessary time in 

order to get access to the labour market for six months, particularly since this seemingly 

strong formulation is reduced in Art. 15 para. 2 by a very vague addition which refers to the 

national legislation and at the same time restricts the reference by adding “without unduly 

restricting asylum seeker’s access to the labour market”. This in my view is a perfect example 

for unnecessary legislation which only gives rise to conflicts.  

 

Suggestion: delete the addition  

“without unduly restricting asylum seekers’ access to the labour market”.  

 

The question of “the pull-effect” is not sufficiently examined as yet. As an alternative 

one could think of retaining the clause as amended and include a possibility to restrict 

access to the labour market if the application for international protection has been 

rejected and measures been taken to return the applicant. This would also solve a 

possible contradiction in cases where detention exceeds 12 months.  

 

 

4. Access to social benefits (recital No. 11 and Art. 17) 

a. Equal treatment within the Union and equal treatment within a receiving state’s own 
nationals 

 
Art. 17 para. 5 is providing for equal treatment or “equivalence” somewhat in contradiction to 

the general principle of establishing equal conditions throughout the Union (which would 

imply common minimum standards). It is obvious that there are substantial differences with 

regard to the amount of assistance to be granted to asylum seekers between the EU Member 

States. Thus, if the major aim is to avoid welfare-driven secondary movements reception 
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conditions cannot be primarily oriented at equivalence with the national social assistance 

standard. 

 

In addition, it is doubtful whether the new principle in Art. 17 para. 5 on equivalence is 

reasonable. Member States maintain reduced levels of social welfare for reasons which are 

not per se discriminatory. There are objective differences with regard to the needs as well as 

with regard to the aim to be fulfilled between persons residing permanently on the territory 

and asylum seekers whose residence is basically determined by the function of enabling a 

proper examination procedure.  

 

b. Health care (Art. 19 para. 2) 

The same problem arises with regard to Art. 19 para. 2 providing for medical or other 

assistance including appropriate mental health care “under the same conditions as nationals”. 

The equal treatment clause may not only result in a substantial overburdening of the financial 

system, it may also contribute to a health care-driven migration, particularly since the scope 

of application of the provision is substantially enlarged. 

 

c. Reduction or withdrawal 

The new provision of Art. 20 para. 2 does not seem to be fully compatible with the reasons for 

reduction under para. 1. Therefore, it should be redrafted. In addition, the distinction between 

reduction and withdrawal (withdrawal being only possible in the case of para. 2) does not 

appear neither practical nor reasonable. It is very difficult to understand, for instance, why the 

concealment of multiple asylum applications (para. 1 lit. c) should not result in a withdrawal 

while concealing of financial resources may lead to such a withdrawal. 

 

Suggestion: Art. 1 para. 1: delete the amendment (“or withdrawal”); second sentence (re-

installation) should be replaced by a general provision whereby a decision to re-install part or 

whole of the material reception conditions shall be taken if it can be assumed that the 

applicant will fully comply with his/her obligations.  

 

d. Medical treatment 

The amendment of Art. 20 para. 4 adds, in addition to emergency health care “essential 

treatment of illness of mental disorder”. The amendment establishes a new category of 
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“essential treatment of illness” which may well turn out to become a source of endless 

disputes before social courts.  

 

Suggestion. delete amendment. 

 

 

5. Detention (recital No. 16 and Art. 8/9) 

In principle, the rules laid down in Art. 8 reflect the requirements of Art. 5 ECHR. It is 

doubtful, however, whether Art. 9 para. 2, second sentence, complies with the requirements of 

Art. 5 para. 3 ECHR, whereby everyone detained shall be brought “promptly” before a judge 

to exercise judicial power. The jurisprudence of the European Court of Human Rights does 

not indicate a clear picture with regard to the meaning of “prompt”. In one case it has been 

decided that two days are sufficient (ECHR of 24 April 1999, Aquilina/Malta, REC 1999 III, 

225, 257) while in other cases a time period of more than four days has been considered as 

insufficient or acceptable only under very exceptional conditions (ECHR of 29 November 

1988, Brogan/UK, Series A, vol. 145, p. 33; ECHR of 14 November 2000, No. 24396/94 No. 

86, Tas/Turkey). It is doubtful whether a general clause permitting 72 hours from the 

beginning of the detention complies with the requirement of “promptly”, which can only be 

determined according to the circumstances of the case. The requirement of “promptly” must 

be interpreted with regard to the availability of a judicial review.  

 

Suggestion: complement the provision by adding that the detention order shall be reviewed 

promptly by judicial authorities, and at least within 72 hours from the beginning of the 

detention. 

 

Article 8 para. 1 provides that Member States shall not hold a person in detention for the sole 

reason that he/she is an applicant for international protection in accordance with Council 

Directive 2005/85/EC. It is useful to state this principle in order to clarity that detention 

requires a special justification and an individual examination. However, there should be an 

additional clause to prevent absconding as it is prescribed only in the Dublin Regulation (Art. 

27 para. 2). The European Court of Human Rights has recently in Saadi v. The United 

Kingdom (application No. 13229/03 of 11.7.2006) interpreted the meaning of Art. 5 ECHR 

with respect to detention. The European Court of Human Rights has agreed with the basic 
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contention of the UK government that “until a potential immigrant has been granted leave to 

remain in the country, he has not effected a lawful entry, and detention can reasonably be 

considered to be aimed at preventing unlawful entry”. The Court has also accepted in 

principle detention for asylum seekers who have been granted only temporary admission. The 

question to be answered by the Court was whether it is permissible for a state to detain a 

potential asylum seeker or immigrant in circumstances where there is no risk of absconding or 

other misconduct. The House of Lords has decided that in the absence of any express or 

implied necessity test in the Convention immigration detention could be compatible with 

Art. 5 para. 1 f “even though it was not necessary”. It added, in connection with the question 

whether detention was a disproportionate response to the reasonable requirements of 

immigration control, that the need for speedy determination of claims justifies the UK 

procedure as proportionate and responsible. The Court accepted as well that a state has a 

broader discretion to decide whether to detain potential immigrants than is the case for other 

interferences with the right to liberty. Therefore, the Court found that there is no requirement 

in Art. 5 para. 1 f that the detention of a person to prevent is effecting an unauthorized entry 

into the country be reasonably considered necessary, for example to prevent his committing 

an offence or fleeing. The Court said: 

 
 “All that is required is that the detention should be a genuine part of the process 

to determine whether the individual should be granted immigration clearance 
and/or asylum and that it should not otherwise be arbitrary for example on 
account of its length.” 

 

Suggestion: There is no reason why the European legislation should not go beyond a mere 

“arbitrary test”. The introduction of more stringent standards on the basis of an individual 

examination should, however, leave flexibility for detention in order to fulfil the functions of 

an asylum procedure. Therefore, Art. 8 should be complemented by two additional clauses: 

 

 e. if there is a risk of absconding  
f. if detention is necessary to enforce an order to return upon a rejection of 

an application for international protection. 
 

 

6. Schooling and education of minors (Art. 14) 

Art. 14 para. 3 add a right of access to “preparatory classes”, aimed at facilitating the access 

of minors to the national education system. This clause is somewhat reduced to the addition 
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“where necessary”. Generally speaking, an obligation to provide preparatory classes may be 

useful, but in other cases may be hardly reasonable since the integration into the system must 

not necessarily be promoted, particularly if it is not envisaged that asylum seekers’ families 

remain for a longer time on the territory of the respective state. Apart from the fact that the 

provision of preparatory classes may be substantial overburdening of the education system, it 

should be left to the discretion of the receiving state and to the individual circumstances. The 

clause, although it is reduced by the additional “necessary-requirement”, may give rise to 

disputes and expectations which cannot be fulfilled.  

 

 

7. Special procedure for vulnerable persons (Art. 21 para. 2) 

The study of implementation of the Directive indicates some gaps in the identification of 

persons with special needs. The obligation to establish special procedures of identification in 

addition or outside to the asylum procedure, however, will probably amount in an additional 

bureaucracy.  

 

Suggestion: Member States shall take precaution to identify in the asylum procedure or by 

establishing a special procedure whether a person …..  

 


