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1.  INTRODUCTION 

This study provides an analysis of the current state of play as regards EU administrative 
law in the field of trade policy.  This is an established area of EU policy, in which a range of 
administrative-type measures are adopted at central EU level. The study first attempts to 
define the scope of the EU’s administrative law in trade matters. It subsequently explores 
whether there are any best practices in this field, which may be relevant to other areas of 
EU administrative law, or which may inspire horizontal, codifying legislation. 
 

2. ADMINISTRATIVE LAW IN TRADE MATTERS 

2.1. General points 

The EU’s common commercial policy operates through a range of legal instruments which 
determine under what conditions products can be imported into or exported from the EU.1  
Those instruments lay down general rules on imports and exports which are clearly 
legislative in nature and which are implemented and applied at both the EU and the 
national level.  Those general rules are not within the scope of the present study. However, 
the EU is also capable of adopting specific measures aimed at regulating in particular 
certain imports into the EU.  Those measures are adopted by the EU institutions, pursuant 
to an administrative procedure which operates at EU level. They may serve a variety of 
purposes, but from a trade policy perspective the main ones have as their aim the 
protection of the European market under certain circumstances.2 There are essentially 
three instruments: 
 

 Anti-dumping, which involves the adoption of anti-dumping duties (extra import 
duties) where imports below ‘normal value’ cause injury3; 

 Anti-subsidy, which involves the adoption of countervailing duties in order to offset 
certain third-country subsidies which cause injury to the EU industry4 and 

 Safeguard measures, which may be adopted so as to restrict the importation of 
products which cause, or threaten to cause, serious injury to the EU producers5. 

 
There are a number of significant differences between those three instruments, both as 
regards the legislative framework and as regards the practice.   
 
Anti-dumping duties are as a rule adopted on the basis of an individual examination of the 
pricing policies of exporting companies which are alleged to be dumping.  An anti-subsidy 
investigation similarly focuses on specific exporters, but may also involve the government 
of the third country which grants the subsidy. Safeguard measures, by contrast, are aimed 
at all imports, from any third country, of a particular product which cause, or threaten to 
cause, serious injury.  It is clear therefore that the investigation leading to the adoption of 
safeguard measures does not, in contrast with anti-dumping and anti-subsidy, focus on 
individual exporters.  This has important consequences at the level of EU administrative 
law, in particular as regards the protection of individual rights. Safeguard measures are of a 

                                                 
1  For an overview, see P Eeckhout, EU External Relations Law (2nd ed, Oxford University Press 2011) ch 10.  
2  See Van Bael and Bellis, EU Anti-Dumping and Other Trade Defence Instruments (5th ed, Wolters Kluwer 2011). 
3  Council Regulation (EC) No 1225/2009 on protection against dumped imports from countries not members of 

the European Community [2009] OJ L 343/51.  
4  Council Regulation (EC) No 597/2009 on protection against subsidised imports from countries not members of 

the European Community [2009] OJ L 188/93.  
5  Council Regulation (EC) No 260/2009 on the common rules for imports [2009] OJ L 84/1 and Council 

Regulation (EC) No 625/2009 on common rules for imports from certain third countries [2009] OJ L 185/1.  
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general nature only, whereas anti-dumping and anti-subsidy measures are both general 
and individual.  This distinction is elaborated upon below. 
 
There is also an important difference in practice, which is quite simply that the anti-
dumping instrument is in constant use, whereas anti-subsidy measures are much rarer, and 
safeguard measures extremely rare. 
 
In the light of those differences this study will focus mainly on anti-dumping.  Such a focus 
offers the advantage of analysing the operation of an instrument which is used to 
investigate individual companies.  Furthermore, the extensive practice makes it possible to 
go beyond the legislative framework, by including soft law developments as well as case 
law.  The findings in the field of anti-dumping will mostly be relevant also for anti-subsidy 
law, given the strong similarities. And, lastly, those findings can more easily be compared 
and contrasted with the legal framework and practices in the area of competition law, 
including State aid. 

2.2. Administrative law in matters of anti-dumping – A short 
analysis 

This section focuses on some of the key features of administrative law in anti-dumping 
matters.  The aim is not to provide a lengthy description of the procedure and its various 
norms. 
 
First, it is useful to provide an analysis of the balance between hard and soft EU 
administrative law in this field.  In contrast with some other areas, anti-dumping is mostly 
governed by hard law.  The anti-dumping Regulation (hereafter ‘the Basic Regulation’)6 
constitutes a legislative framework containing detailed provisions on the way the 
investigations need to be conducted and on the involvement of interested parties.  There 
are very few soft law instruments – the main one being the office of the Hearing Officer, 
which is a fairly recent innovation.7  There are hardly any notices or communications which 
contain further guidance on how anti-dumping investigations are conducted.  This stands in 
stark contrast with e.g. State aid policy, which is notorious for its near endless stream of 
soft law instruments. 
 
The Basic Regulation sets out a carefully organized procedure governing an anti-dumping 
investigation and the adoption of anti-dumping duties.  The investigation is conducted by 
the Commission, which plays a key role throughout the process, but definitive duties are 
adopted by the Council.  The investigation involves a range of actors.  As regards 
companies, those actors come in three categories: complainants (the EU industry), 
exporters, and importers.  It may be noted that complainants play a central role because, 
as a rule, an anti-dumping investigation is only initiated upon a complaint by the EU 
industry8. It may also be noted that, of those three categories, two are by definition based 
in the EU (complainants and importers) whereas the third is based outside the EU 
(exporters).  The latter point is of considerable importance, in the light of the fact that an 
anti-dumping investigation normally focuses on the pricing policies of individual exporters.  
As those companies are not based in the EU, no investigative measures can be imposed, in 
contrast with competition law proceedings; a dawn raid is not possible.  However, exporting 
companies have every incentive to cooperate, for else the duties risk being determined on 

                                                 
6  Note 3 above.  
7  See http://ec.europa.eu/trade/tackling-unfair-trade/hearing-officer/   
8  Art 5(1) of the Basic Regulation (note 3 above).  
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the basis of the best available information, which usually comes from the affected EU 
industry9. 
 
Next to the companies involved, user and consumer organizations may also participate10, 
as may representatives of the government of the exporting country11. The Council and its 
Advisory Committee are further actors in an anti-dumping case12.   
 
The procedure leading up to the adoption of anti-dumping measures contains a number of 
components. As was mentioned, it is usually initiated as a result of a complaint by the EU 
industry, and those complaints need to comply with a number of conditions13. The initiation 
of proceedings is publicized through a notice14, which enables “interested parties” to make 
themselves known, so as to be able to present their views and to submit information15. 
Those interested parties have a right to be heard16. They may inspect all information made 
available by any party, under certain conditions17. 
 
The Commission may set up verification visits18. There is provision for sampling, where the 
number of complainants, exporters or importers, type of product or transactions is large19.  
There are provisions on how the Commission may operate in the case of non-cooperation 
by interested parties20. There are provisions aimed at safeguarding confidentiality21.  And 
there are important provisions on disclosure, governing the phase of the investigation 
subsequent to the adoption of provisional measures22. The Commission must disclose, upon 
request, the details underlying the essential facts and considerations on the basis of which 
provisional measures have been imposed. The parties may also request final disclosure, 
normally no later than one month prior to the definitive decision. Parties may make 
representations, and should be given at least 10 days to do so. 
 
An anti-dumping investigation is governed by strict time limits.  For example, provisional 
measures “shall be imposed no earlier than 60 days from the initiation of the proceedings 
but no later than nine months from the initiation of the proceedings”23. The overal duration 
of the investigation is also regulated24. An investigation shall, whenever possible, be 
concluded within one year, and shall in all cases be concluded within 15 months of 
initiation. Definitive anti-dumping duties expire after five years25, subject to a review. 
 
As was mentioned, the Basic Regulation contains fairly detailed provisions on the right to 
be heard, conferred on interested parties. Those hearings may involve the office of the 
Hearing Officer which DG Trade set up some years ago26. That office is as yet governed by 
soft law, and is not as developed as the office of the Hearing Officer in competition cases. 
 

                                                 
9  Art 18 of the Basic Regulation.  
10   Art 6(7). 
11   Art 6(6). 
12  See Art 15 as regards consultations within the Advisory Committee.  
13  Art 5.  
14  Art 5(10).  
15  Ibid.  
16  Art 6(5) and (6).  
17  Art 6(7).  
18  Art 16. 
19  Art 17.  
20  Art 18.  
21  Art 19  
22  Art 20.  
23  Art 7(1).  
24  Art 6(9).  
25  Art 11(2).  
26  Note 7 above.  
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Decisions in anti-dumping cases often have considerable economic effects for the 
companies involved.  It is therefore unsurprising that such companies have also sought to 
challenge such measures before the EU Courts. As is well known, the scope for such judicial 
review is not determined by the legislative framework. It is the founding Treaties, in 
particular the TFEU, which determine under which conditions a company or other interested 
party may bring an action.  It is clear of course that the project of which this study forms 
part does not aim to alter the TFEU provisions.  Nevertheless, the scope for judicial review 
needs to be borne in mind when exploring how EU administrative law works.  In the field of 
anti-dumping, companies and other interested parties have mainly attempted to bring 
actions for annulment against anti-dumping measures – be they definitive duties or the 
decision to close an investigation or not to accept undertakings. Such actions for annulment 
have always been subject to the strict limitations on locus standi: parties needed to show 
that they were directly and invidually concerned by the measures27. 
 
A detailed analysis of the relevant principles is outwith the scope of the present study.  
They can however be broadly summarized in the following terms. Exporters whose 
individual pricing policies have been the basis for the adoption of anti-dumping measures 
are considered to be individually concerned by those measures, and therefore have 
standing28. That principle extends to importers who are associated with the exporters 
concerned29. Likewise, complainants are also considered to be individually concerned.  
However, independent importers of the products subject to anti-dumping duties are treated 
differently.  For them the Courts employ the reasoning that any party could import those 
goods, and the importers are therefore not individually concerned30. This means they 
cannot bring an action for annulment directly before the EU Courts (in practice before the 
General Court).  However, as anti-dumping duties are paid at the point of importation, it is 
open to importers to challenge the measures before the competent national courts, which 
may refer a question of validity concerning an anti-dumping regulation to the Court of 
Justice under the preliminary rulings procedure31. 
 
It must be noted that this judicial-review picture may well need to be redrawn as a result of 
the entry into force of the Lisbon Treaty. Indeed, Article 263, fourth paragraph, TFEU, 
amends the conditions under which natural or legal persons may bring an action for 
annulment. They may now “institute proceedings against an act addressed [to them] or 
which is of direct and individual concern to them, and against a regulatory act which is of 
direct concern to them and does not entail implementing measures” (emphasis added).  
The concept of a regulatory act is as yet not clarified.  If it were to extend to anti-dumping 
regulations, the Courts could be expected to accept actions for annulment brought by 
importers of products subject to anti-dumping duties. That would, in the author’s view, be 
a welcome development. 

3. BEST PRACTICES – A CONTEXTUAL ANALYSIS 

3.1. Best Practices – which perspective? 

A central purpose of this study is to identify best practices in EU administrative law in 
matters of trade.  Such best practices may then inspire legislative reform. However, the 
identification of best practices requires a particular concept of what it is that EU 
                                                 
27  See former Art 230 EC, fourth paragraph. 
28  Joined Cases 239 and 275/83 Allied Corporation and Others v. Commission [1984] ECR 1005. 
29  Joined Cases C-305/86 and C-160/87 Neotype Techmashexport v. Commission and Council [1990] ECR I-

2945, paras 17-22; see Art 2(9) of the Basic Regulation.  
30  Case 307/81 Alusuisse v. Council and Commission [1982] ECR 3463, paras 8-14. 
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administrative law should ideally aim at. It is only once such a concept has been developed 
that one is in a position to identify benchmarks for such best practices. 
 
It is clear of course that the full articulation of such a concept of EU administrative law 
requires a study of its own. Nevertheless, it is not impossible to identify some central 
concerns which are likely to inform any such concept32. There are no doubt further 
perspectives which could or should inform best practices, but this study is limited to the 
three concerns outlined below. 
 
The first is a perspective of rights protection.  Now that the EU Charter of Fundamental 
Rights has been incorporated into the founding Treaties and has become fully binding, and 
with accession to the ECHR under negotiation, the protection of the rights of those affected 
by EU administrative law is inevitably a central concern. This is so, in particular, as the 
Charter contains specific provisions on the right to good administration (Article 41). 
 
The second perspective is that of efficiency and effectiveness.  Article 298 TFEU provides 
that, in carrying out their missions, the institutions etc “shall have the support of an open, 
efficient and independent administration”. The founding Treaties determine many 
objectives for EU action, and the EU’s legislation further expands those objectives. The EU 
is very much a goal-oriented organization, and it is clear that, for its goals to be achieved, 
its actions must be geared towards efficiency and effectiveness. 
 
A third perspective is that of democratic legitimacy. The TEU, post Lisbon, provides that the 
functioning of the EU shall be founded on representative democracy, and that every citizen 
shall have the right to participate in the democratic life of the Union (Article 10).  It further 
provides that the institutions must give citizens and representative associations the 
opportunity to make known and publicly exchange their views in all areas of Union action; 
and that the institutions shall maintain an open, transparent and regular dialogue with 
representative associations and civil society. 
 
The analysis below will aim to take account of those three perspectives.  It should be noted 
though that there may be tensions between them. For example, a strong focus on the 
efficiency of the process leading to trade protection measures may affect the protection of 
rights as well as the scope for involving citizens and civil society. On the whole, it is this 
author’s conviction that there is no great need for enhancing the efficiency and 
effectiveness of EU trade protection instruments in general, and anti-dumping in particular.  
Investigations are subject to strict time limits, which are result-oriented.  Anti-dumping is 
an established policy, which functions effectively. It is at the level of rights protection and 
democratic participation that perhaps further work needs to be done. 

3.2. Contextual analysis: similarities and differences with other 
areas (competition and State aid) 

This study is one of three focusing on established areas of EU administrative law, namely 
trade policy, anti-trust, and State aid. It forms part of a broader project inquiring whether 
there is scope for horizontal legislative intervention and for general codification of EU 
administrative procedures. 
 

                                                                                                                                                            
31   See e.g. Case C–351/04 Ikea Wholesale v. Commissioners of Customs & Excise [2007] ECR I–7723. 
32  See also P Craig, EU Administrative Law (Oxford University Press 2006) 270-279; E Nieto, Relevant Provisions 

of the Lisbon Treaty on EU Administrative Law, Note for the EP (2010) 9-10. 
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A comparison between trade policy (in particular anti-dumping) on the one hand, and anti-
trust and State aid on the other, shows that there are inherent differences between those 
policies. They explain some of the differences in investigative techniques, procedural rights, 
and involvement of interested parties in the respective administrative law areas. However, 
other variations in those respective areas are not so easily explained by the above-
mentioned inherent differences. This study aims to probe a little deeper to see the extent 
to which the inherent policy differences justify variation in the applicable administrative 
law. It further aims to come to some preliminary findings regarding the possibility and 
desirability of legislative codification.  In other words, is such codification possible in the 
light of the inherent policy differences? And if it were possible, would it actually contribute 
to some of the central concerns which ought to inform the concept of EU administrative 
law? 
 
It is clear that the application of trade protection instruments is in many ways different 
from the Commission’s interventions in anti-trust and State aid – generally referred to 
below as competition policy.  Trade decisions ultimately also involve the Council, which is 
not the case (as a rule) in competition policy.  The resulting measures have a general 
effect, in that they impose duties on imports (or quantitative restrictions on imports in the 
case of safeguard measures). Competition policy decisions have no such general effect: 
they involve either the undertakings concerned (Articles 101 and 102 TFEU), or the 
Member State which has granted illegal aid as well as the undertakings which have 
received such aid.  Any effects on third parties (for example, competitors) are indirect.   
 
The goals of trade and competition policy are also different, at least to some degree. The 
trade protection instruments aim to protect EU industries, whereas competition policy 
decisions seek to ensure free and undistorted competition.  The protection aim of trade 
policy is translated into a central administrative role for the complainants, which must 
represent the EU industry. In competition policy, by contrast, there is a lesser role for 
complainants: it is effectively the task of the Commission to ensure free and undistorted 
competition. The protection aim of trade policy is further translated into a requirement of 
injury to the EU industry. Dumping and subsidies are not as such prohibited. The basic 
policy is such that action may be taken against dumping and subsidies, only if those 
practices cause injury. As the EU Courts consistently emphasize, “anti-dumping duties and 
countervailing duties are not a penalty for earlier behaviour but a protective and preventive 
measure against unfair competition resulting from dumping and subsidies”33. Those duties 
apply for a future period, in order to counter the practices which cause injury to the EU 
industry.  A competition fine, by contrast, aims to penalize anti-competitive behaviour; and 
a State aid decision focuses on the recovery of the illegal aid. 
 
The content and substance of the respective investigations leading to the adoption of 
measures are equally different.  In the context of trade protection, the focus is on showing 
that there is dumping/subsidization which causes injury to the EU industry. In anti-trust, 
the aim is to prove that there is a cartel or abuse of a dominant position. In State aid 
policy, the central questions are whether there is aid and whether it is incompatible with 
the internal market. 
 
Nevertheless, the differences between the respective policies ought not to be exaggerated, 
in particular when looked at from the three perspectives – rights protection, efficiency and 
effectiveness, and democratic legitimacy – outlined above. 
 

                                                 
33  See lastly Case T-462/04 HEG and Garphite India v. Council [2008] ECR II-3685, para 63. 
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As regards rights protection, one should bear in mind that the effects of trade protection 
and competition policy decisions are not dissimilar. For the undertakings involved, the 
outcome is similar in the sense that it may lead to a financial burden, affecting their ability 
to do business.  An anti-dumping duty may be different from an anti-trust fine, but for the 
companies involved the effects are in essence the same. The anti-dumping duty increases 
the price of the exported products, and aims to reduce market share. As such, it constitutes 
a financial burden. An anti-trust fine also constitutes such a burden, as does a decision that 
illegal aid needs to be recovered.  Moreover, at least in the cases of anti-dumping and anti-
trust the financial burden imposed results from the market behaviour of the companies 
involved. And even in the case of State aid, it could be said that a company which has 
received illegal aid should have known better, and may have sought the aid from the 
government. 
 
Therefore, from a general perspective it would seem that all such companies, similarly 
affected by these various instruments, ought to be protected in a similar way as regards 
the right to be heard (understood in its broad conception).  As is shown below, this is not at 
present the case.  The beneficiary of an illegal aid, for example, is not granted any 
extensive rights to be heard, because the proceedings are essentially conducted between 
the Commission and the Member State concerned. 
 
The complainants, too, are in a not dissimilar position. They have an interest in ensuring, 
respectively, that dumping which affects their market position is countered; or that an 
abuse of a dominant position equally affecting their market position is penalized; or that a 
competition-distorting aid is recovered. 
 
The most significant difference as regards rights protection concerns the position of 
importers which are subject to trade protection measures. They have no obvious 
counterpart in competition proceedings. 
 
Nor is it easy to see substantial differences as regards efficiency and effectiveness.  It is 
true of course that both anti-trust and State aid disciplines are laid down in the FEU Treaty 
itself, whereas the trade defence instruments are a legislative creation.  From that 
perspective one could take the view that there is a greater, indeed constitutional demand 
to uphold the Treaty provisions on competition policy.  However, at the level of application 
of competition policy and trade defence legislation, which is the level of administrative law 
with which we are concerned in this study, there is no significant difference in discretion for 
the institutions involved.  In practice, the trade defence legislation requires the Commission 
to pursue an anti-dumping or anti-subsidy case just as much as an anti-trust or State aid 
case. 
 
As regards, lastly, democratic legitimacy, it is again difficult to see any material differences. 

3.3. The impact of WTO law 

There is a further factor which affects any comparison of the EU’s administrative law in 
trade matters, and in the sphere of competition policy. It is a factor which may render 
codification efforts more difficult. The EU’s trade policy instruments are subject to WTO 
disciplines. The EU is bound by its WTO commitments, and the WTO Agreement contains 
detailed provisions on trade protection measures. A mere cursory comparison of e.g. the 
WTO Anti-Dumping Agreement (ADA) and the EU’s Basic Regulation shows the close 
similarities, and the extent to which the Basic Regulation simply seeks to give effect to the 
provisions of the ADA. The same is true for anti-subsidy and safeguard measures. 
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In addition, the WTO has its own system of dispute settlement. There is a series of rulings 
by WTO panels and the Appellate Body which clarify the obligations of WTO Members in the 
field trade protection instruments. It is true that, as of today, the WTO case law is not 
particularly intrusive as regards the administration of trade protection instruments34, but 
has focused mostly on reviewing the methodologies employed35. It is however difficult to 
confirm that this will remain the case for the forseeable future. 
 
Furthermore, the Doha Round continues to be alive in some form. There have been anti-
dumping negotiations, which may come to fruition and further affect the EU’s policies, 
including at administrative level. 
 
It would, in this author’s view, be unwelcome for EU internal efforts at streamlining its 
administrative law to lead to collision at the international level.  It is clear that the EU’s 
trade protection policies have a strong international pedigree, and that the institutions need 
to be aware of and engage with that pedigree when developing the internal legislative 
framework. 

3.4. Right to be heard 

The right to be heard, understood in its broad conception, in accordance with Article 41 of 
the EU Charter, is central to at least two of the three perspectives from which this study 
looks at EU administrative law.  It is central to the protection of the individual rights of 
those who are affected by trade protection measures.  In this respect, two points need to 
be emphasized.  First, the right to be heard is clearly not limited to natural persons, but 
extends also to legal persons, including companies.  In Europe, companies may rely on 
fundamental rights along with individuals.  Second, the right to be heard is not limited to 
companies established in the EU.  It is true that Article 41 of the Charter is located in the 
Citizens’ Rights Title, thereby suggesting a limitation to EU citizens.  However, the terms of 
Article 41 are not so restricted.  Furthermore, the case law of the EU Courts has never 
suggested that a distinction must be made, as regards the right to be heard, between EU 
and non-EU citizens36. 
 
The right to be heard is also vital for ensuring a dialogue with representative associations 
and with civil society, and thus for enhancing the EU’s democratic legitimacy. 
 
It must be emphasized that, in the field of trade protection instruments, in particular anti-
dumping, the relevant legislative provisions set out a wide conception of the right to be 
heard, which favours both the protection of individual rights and democratic participation.  
Indeed, any interested parties, be they the complainants, the exporters and importers (and 
their representative associations), users and consumers organizations, or the government 
of the exporting country, may participate in the proceedings. These are broad and inclusive 
provisions, which can be said to constitute best practice. 
 
Indeed, the net appears to have been cast more widely than the provisions of Article 41 EU 
Charter require. The latter provides for “the right of every person to be heard, before any 
individual measure which would affect him or her adversely is taken” (emphasis added).  As 
                                                 
34  See e.g. G Grossman and J Wauters, “United States – Sunset Reviews of Anti-Dumping Measures on Oil 

Country Tubular Goods from Argentina” (2008) 7 World Trade Review 1, 235-263. 
35  See e.g. the zeroing saga; see RP Alford, ‘Reflections on US – Zeroing: A Study in Judicial Overreaching by the 

WTO Appellate Body’ (2006) 45 Columbia Journal of Transnational Law 196. 
36  See e.g. Joined Cases C- C–402/05 P and C–415/05 P Kadi and Al Barakaat v. Council and Commission [2008] 

ECR I–6351. 
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mentioned above, the EU Courts have in the past considered that an anti-dumping measure 
is of an individual character in relation to the exporters concerned (plus any associated 
importers), but not as regards independent importers. The case law on standing does not 
accept that independent importers, though no doubt affected by anti-dumping measures, 
are “individually concerned” by those measures.  Nevertheless, such importers are clearly 
included in the notion of interested parties for the purpose of the right to be heard37. In a 
sense, they therefore have broader rights in the context of the administrative procedure 
than as regards judicial review. Of course this may change with the application of the 
widened standing requirements in the fourth paragraph of Article 263 TFEU. 
 
The right to be heard in trade protection proceedings (in particular anti-dumping) is not 
only inclusive as regards the categories of persons and entities which are covered.  It is 
also a right which extends throughout the investigation.  Of particular importance are the 
provisions on disclosure in Article 20 of the Basic Regulation, which extend to final 
disclosure prior to the Commission recommending the imposition of definitive measures.  
There are strict time limits in this regard, even if those time limits can be disregarded when 
that does not, in practice, constitute a breach of the rights of defence. The extensive 
litigation as regards compliance with the disclosure requirements shows their significance38. 
 
There is an interesting contrast here with State aid policy.  It is clear that the beneficiary of 
the aid which is under investigation will be significantly affected by the Commission’s final 
decision, in particular when it is negative and requires recovery of the illegal aid.  However, 
as recently analysed by Advocate General Mengozzi, the State aid legislation, incorporating 
the principles developed by the Court of Justice: “merely places the recipient of the aid in 
the general category of ‘interested parties’ who have a right under Article 6(1) of that 
regulation to submit comments following the decision to initiate the formal investigation 
procedure, within a period which is not normally to exceed one month. Thus no provision is 
made for the aid recipient to have any additional rights of defence or the right to 
participate in the procedure conducted by the Commission”39. One may suggest that the 
practice in trade protection policy to hear all interested parties, up to the conclusion of the 
investigation, constitutes best practice which could be extended to the State aid field.  It is 
indeed contradictory that the recipient of State aid is heard only at the initial phase of an 
investigation, yet is recognized by the case law as being individually concerned by the State 
aid decision40; whereas the importers of dumped products are considered interested parties 
throughout the investigation, but are as yet unable to bring an action for annulment.  There 
are thus incongruities between the different administrative procedures, and between those 
procedures and access to judicial review.  Of course, as regards such access it is not clear 
that legislative intervention can serve any real purpose, because the conditions applying to 
actions for annulment are laid down in the TFEU and interpreted by the EU Courts. 
 
The office of the Hearing Officer is likely to contribute to enhancing the fairness of the 
hearing process, and to protecting the rights of defence of all those who are involved.  
There may be scope for improvement, though. A survey of stakeholders shows that they 
find the process broadly satisfactory, but equally that they are not convinced that the 

                                                 
37  Note that the reasons for this broad approach may lie in WTO law, which expressly refers to importers as 

interested parties, see Art 6.11 of the ADA. 
38  See e.g. Case T-410/06 Foshan City Nanhai Golden Step Industrial v. Council, judgment of 4 March 2010, 

paras 124-126, not yet reported; Case C-141/08 Foshan Shunde Yongjian Housewares & Hardware Co. Ltd v. 
Council of the European Union [2009] ECR I-9147, paras 72 ff; Case T-249/06 Interpipe v. Council [2009] ECR 
II-383; Case T-35/01 Shanghai Teraoka Electronic v. Council [2004] ECR II-3663, para 330. 

39  Case C-209/07 P Commission v Scott, Opinion of 23 February 2010, not yet reported, para 54.  
40  Case C-188/92 TWD Textilwerke Deggendorf GmbH v. Germany [1994] ECR I-833.  
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Hearing Officer is capable of exercising any real influence41.  It has been suggested that the 
Hearing Officer should have broader powers and should have greater independency from 
the services conducting the investigation.  The office of the Hearing Officer in competition 
investigations can no doubt be looked at as a model, even if there may be differences 
between competition policy and trade policy which justify variation in how the respective 
offices function. 
 
At the level of democratic legitimaticy, it would appear that the broad involvment of 
interested parties, including e.g. consumer organizations, in trade defence investigations 
constitutes a best practice which could also be extended to other areas. 
 
 

4. CONCLUSIONS 

 
This short study has attempted to identify some of the key features of EU administrative 
law in trade defence matters as well as some of the best practices.  Of course, as indicated, 
a lot will depend on the perspective from which best practices are assessed.  In particular, 
where the aim of identifying best practices is to examine the scope for horizontal legislation 
or codification, there is a need for some measure of agreement on the objectives to be 
achieved. 
 
The author would submit that the rights perspective ought to be a central concern.  More 
than ever before, the EU is founded on the rule of law and the protection of fundamental 
rights.  The Charter of Fundamental Rights emphasizes this, and devotes considerable 
space to rights connected with administrative proceedings, such as the right to be heard.  
There is an urgent need for further research comparing the various areas of EU 
administrative law from this perspective of rights protection.  Such research may well show 
that some of the differences between those respective areas, as regards the scope and 
intensity of administrative rights protection, are very hard to justify. 
 
The legislative framework governing the adoption of trade defence acts is broadly 
satisfactory from a rights perspective, and in particular the wide definition of “interested 
parties” may constitute best practice.  There is certainly a contrast here with e.g. State aid, 
where even the beneficiary of the aid is granted strictly limited rights.  The introduction of 
the office of the Hearing Officer is welcome, but there is definitely scope for strengthening 
that office, in particular by ensuring greater independence and a more articulated hearing 
procedure. 
 

                                                 
41 

http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146300.06.22%20Survey%20on%20the%20Hearing
%20Officer.pdf   




