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1. THE ROLE OF PROCEDURE WITHIN EUROPEAN 
ADMINISTRATIVE LAW 

 
In spite of the autonomous nature of European law, which warns of the danger of bringing 
national categories of law under its control, where there are a number of universal or 
timeless categories attributable to any legal system, it seems reasonable that a legal order 
based on the transfer of sovereignty from Member States1should enjoy the same functions 
as the national systems, such as the independent administrative function of the 
comparative administrative system2. A fact that, although clear in relation to indirect 
application by the Member States themselves, with national administrative procedures for 
the application of European law having gained increasing importance, is less evident when 
administrative competence lies with the Union institutions. 

 
From this second perspective of direct application, the legal-administrative aspect becomes 
hazy and restricted, hampered by the blurring of regulatory and administrative functions, 
which has been one of the most striking drawbacks of the unusual Community system.3 

                                                 
1  The principle of conferral of competences, which, following the failure to secure the unanimous ratification of 

the European Constitutional Treaty, continues to bear fruit thanks to the Lisbon Treaty amending the TEU and 
the Treaty establishing the European Community, the latter now renamed the Treaty on the Functioning of the 
European Union. The new Treaty was signed in the Portuguese capital on 13 December 2007 and entered into 
force on 1 December 2009, following its ratification by the 27 Member States (Organic Law 1/2008 of 30 July 
2008 authorising ratification by Spain and Ratification Instrument of 26 September 2008, published in 
BOE No 286 of 27 November 2009). According to Articles 1 in fine and 47 of the consolidated version of the 
TEU, the European Union, recognised back in 1992 by the Maastricht Treaty, albeit without legal personality, 
has replaced and succeeded the European Community. Furthermore, following the expiry of the European Coal 
and Steel Community on 23 July 2002, pursuant to Article 97 of the Treaty establishing the ECSC, Protocol 
No 2 to the Lisbon Treaty amended the Treaty establishing the European Atomic Energy Community to adapt it 
to the new provisions laid down in the TEU and TFEU, in particular in regard to institutional and financial 
matters. More information about the Lisbon Treaty can be found in the following works: MARTÍN Y PÉREZ DE 
NANCLARES, J. (comp.), El Tratado de Lisboa: La salida de la crisis constitucional, Iustel, Madrid, 2008; 
BARUFFI, M. C., Dalla Costituzione europea al Trattato di Lisbona, Cedam, Padua, 2008; ANGEL, B. and 
CHALTIEL-TERRAL, F., Quelle Europe après le traité de Lisbonne?, LGDJ, Paris, 2008; GIRÓN LARRUCEA, J. A., 
El sistema jurídico de la Unión Europea. La reforma realizada en el Tratado de Lisboa, Tirant lo Blanch, 
Valencia, 2008;MATIA PORTILLA, F. J. (ed.), Estudios sobre el Tratado de Lisboa, Comares, Granada, 2009; 
MICOSSI, S. and TOSATO, G. L. (ed.), The European Union in the 21st century: Perspectives from the Lisbon 
Treaty, CEPS, Brussels, 2009; NIETO GARRIDO, E. and MARTÍN DELGADO, I., Derecho Administrativo Europeo 
en el Tratado de Lisboa, Foreword by Luis Ortega, Marcial Pons, Madrid, 2010; and TAJADURA TEJADA, J., El 
futuro de Europa. Luces y sombras del Tratado de Lisboa, Comares, Granada, 2010. 

2  RIVERO, M., Cours de Droit Administratif Comparé, Paris, 1955; NAPOLITANO, G. (comp.), Diritto 
amministrativo comparato, Giuffrè, Milan, 2007. 

3  As noted, inter alios, by the authors SACCHI MORSIANI, G., Il potere amministrativo della Communità europea 
e le posizioni giuridiche dei privati, Giuffrè, Milan, 1965, vol. I, p. 125 et seq. LUTTON, Ph., Les équilibres 
mouvants du système institutionnel de la Communauté économique européenne, in Revue Française de 
Science Politique, 1985, p. 34; AIROLDI, M., Lineamenti di diritto amministrativo comunitario, Giuffrè, Milan, 
1990, p. 16 et seq; QUERMONNE, J.-L., Existe-t-il un modèle politique européen?, in Revue Française de 
Science Politique, 1990, p. 199 et seq; CASSESE, S., La Constituzione europea, Quaderni costituzionale, 1991, 
p. 495 et seq; RIDEAU, J., Traités constitutifs et administrations dans l’Union et les Communautés 
européennes, in Annuaire Européen d’Administration Publique, vol. XVI, 1991, p. 251; FRANCHINI, C., 
Amministrazione italiana e amministrazione comunitaria. La co-amministrazione nei settori di interesse 
comunitario, Cedam, Padua, 1992, p. 94 et seq.; MARZONA, N, Lo sviluppo delle funzioni esecutive 
dell’Amministrazione comunitaria: un nuovo ruolo per la Commissione, in Rivista Trimestrale di Diritto 
Pubblico, 1993, p. 54; FALCON, G., Giustizia comunitaria e giustizia amministrativa, in VANDELLI, L., BOTTARI, 
C. and DONATI, D., Diritto Amministrativo Comunitario, Maggioli, 1994, p. 274; VON HIPPEL, G., La séparation 
des pouvoirs dans les Communautés européennes, University of Nancy, Nancy, 1995, p. 58; ARZOZ 
SANTISTEBAN, X., Concepto y régimen jurídico del acto administrativo comunitario, IVAP, Oñati, 1998, p. 254 
et seq.; GONZÁLEZ-VARAS IBÁÑEZ, S., El Derecho Administrativo Europeo, 3rd edition., IAAP, Seville, 2005, 
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The cautious and fragmentary nature of the concept of a European administrative act and 
European administrative procedure, with the absence, accordingly, of any general 
procedural law capable of providing a full framework for them4 is merely the tip of the 
iceberg in a system based, from its inception, on other parameters: the systematisation of 
Community acts, whether these take a standard form (corresponding to the definitions of 
regulations, directives, decisions, recommendations and opinions laid down in 
Article 288 TFEU) or are sui generis, depending on criteria other than their legislative or 
administrative nature; generic references to a ‘non-legislative’ and, more frequently, 
‘executive’ function, with no distinction drawn between the legislative implementation of 
basic sources of law and administrative implementation (at present, the main legal 
instruments are classified as either ‘legislative’ or ‘non-legislative’, the latter consisting of 
the ‘delegated’ and ‘implementing’ acts referred to in Articles 290 and 291 respectively of 
the TFEU5), the non-definition of administrative functions with regard to their distribution 
among the institutions or authorities owing to the absence of any natural influence from the 
classic three-way structure of legislature, executive and judiciary6 and, of greater interest 

                                                                                                                                                            
p. 181 et seq.; and my monograph La aplicación administrativa directa del Derecho comunitario, IAAP, Seville, 
2002, p. 17 et seq. 

4  See MUÑOZ MACHADO, S., Los principios generales del procedimiento administrativo comunitario y la reforma 
de legislación básica española, in Revista Española de Derecho Administrativo, No. 75, July - September 1992, 
pp. 329 to 358; and La Unión europea y las mutaciones del Estado, Alianza Editorial, Madrid, 1993, p. 121 et 
seq.; BARNÉS VÁZQUEZ, J., Hacia el Derecho Público Europeo, in the collective work El Procedimiento 
Administrativo en el Derecho Comparado, Civitas, Madrid, 1993, pp. 31 to 56; WEBER, A., El Procedimiento 
administrativo en el Derecho comunitario, in BARNÉS VÁZQUEZ, J. (comp.), El Procedimiento Administrativo en 
el Derecho Comparado, op. cit., pp. 57 to 90; PAREJO ALFONSO, L. et al., Manual de Derecho Administrativo 
Comunitario, CERA, Madrid, 2000, p. 229 et seq.; BIGNAMI, F. and CASSESE, S., Il procedimento 
amministrativo nel diritto europeo, Giuffrè, Milan, 2004; DELLA CANANEA, G., «I procedimenti amministrativi 
dell’Unione europea», in CHITI, M. P. and GRECO, G. (comp.), Trattato di diritto amministrativo europeo, 
Giuffrè, Milan, 2007, pp. 497 to 537; MIR PUIGPELAT, O., La codificación del procedimiento administrativo en 
la unión administrativa europea, in VELASCO CABALLERO, F. and SCHNEIDER, J.-P. (comp.), La union 
administrativa europea, Marcial Pons, Madrid, 2008, pp. 51 to 85; and MARTÍN DELGADO, I., Hacia una norma 
europea de procedimiento administrativo, in NIETO GARRIDO, E. and MARTÍN DELGADO, I., Derecho 
administrativo europeo en el Tratado de Lisboa, Marcial Pons, Madrid, 2010, pp. 149 to 197. 

5  See also Articles 263 and 297 TFEU and 16(8) and 17(1) TEU. Article 2(1)(a) of Council Decision 1999/468/EC 
of 28 June 1999 laying down the procedures for the exercise of implementing powers conferred on the 
Commission (amended by Council Decision 2006/512/EC) refers, alongside other implementing measures 
subject to comitology procedures, to ‘management measures, such as those relating to the application of the 
common agricultural and common fisheries policies, or to the implementation of programmes with substantial 
budgetary implications’. As highlighted by E. NIETO GARRIDO (El sistema de fuentes del Derecho de la UE, in 
NIETO GARRIDO, E. and MARTÍN DELGADO, I., Derecho administrativo europeo en el Tratado de Lisboa, 
Marcial Pons, Madrid, 2010, p. 33, No 55), ‘the unclear role of implementing acts is down to the fact that the 
EU has a legal system in which, in accordance with the principle of subsidiarity, implementing powers generally 
lie with the Member States’.  

6  Although, as A. MANGAS MARTÍN explains, ‘within the Community system, we also find the three traditional 
branches; however, each of the powers may be exercised by several institutions at once’ (MANGAS MARTÍN, A. 
and LIÑÁN NOGUERAS, D. J., Instituciones y Derecho de la Unión Europea, McGraw-Hill, Madrid, 1999, p. 93). 
As a result, it was not until the reform introduced by the Single European Act that the Commission was 
definitively made an ordinary executive body and the Council a second-tier executive body. The system of 
checks and balances is therefore assured, in its own way, by the organic and functional European network, 
guaranteeing the balanced separation of powers and preventing the accumulation of power. See, in this 
regard, BEBR, G., The balance of power in the European Communities, in Annuaire Européen, vol. 5, 1959, pp. 
53 to 79; VON HIPPEL, G., La séparation des pouvoirs dans les Communautés européennes, University of 
Nancy, 1965; PESCATORE, P., L’apport du Droit communautaire au Droit international public, in Cahiers de 
Droit Européen, 1970, pp. 501 to 525; LUTTON, Ph., Les équilibres mouvants du système institutionnel de la 
Communauté économique européenne, op. cit.; RASMUSSEN, H., On Law and Policy in the European Court of 
Justice, Martinus Nijhoff, Dordrecht-Boston-Lancaster, 1986; LENAERTS, K., Some reflections on the 
separation of powers in the European Community, in Common Market Law Review, 1991, pp. 11 to 35; 
ALONSO GARCÍA, R., Derecho comunitario. Sistema Constitucional y Administrativo de la Comunidad Europea, 
CERA, Madrid, 1994, pp. 52 et seq.; OBRADOVIC, D., Repatriation of powers in the European Community, in 
Common Market Law Review, vol. 34, No. 1, 1997, pp. 59 to 88; and ARZOZ SANTISTEBAN, X., Concepto y 
régimen jurídico del acto administrativo comunitario, op. cit., pp. 244 et seq. 
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to us here, a problematic reconciliation of functions and procedures, beyond Article 289(3) 
TFEU’s statement that ‘legal acts adopted by legislative procedure shall constitute 
legislative acts’7. 

 
An ambiguity that has, nevertheless, had to coexist on a daily basis with a conflicting 
reality, primarily because of the increasing complexity of the Community apparatus, as 
evidenced by the omnipresence of measures and procedures that are essentially 
administrative in the day-to-day work of the Union institutions, against the backdrop of the 
general principles of administrative action established by the Court of Justice. The former 
include those acts adopted by institutions, bodies and agencies other than the Council, 
European Parliament and Commission, or which are issued by these institutions but with 
characteristics different from those of legislative acts - in particular from those of legislative 
acts arising from the ordinary legislative procedure of joint adoption by Parliament and the 
Council, on the basis of a Commission proposal, or from special legislative procedures - 
such as those found in acts relating to internal organisation or staff, or which are of a 
preparatory or preliminary or political nature, aimed either at Community bodies or third 
parties subject to international law.8 Translated into procedures, either generic or sectoral 
and often in the context of material rules, these characteristics can be found, without 
prejudice to their consolidated versions, in Regulation No 1 of 1959 determining the 
languages to be used by the European Economic Community; Regulation (EEC, Euratom, 
ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff Regulations of 
Officials and the Conditions of Employment of Other Servants of the European Communities 
and instituting special measures temporarily applicable to officials of the Commission 
(including selection and disciplinary procedures and the concept of administrative silence)9; 
Regulation (EEC, Euratom) No 1182/71 of the Council of 3 June 1971 determining the rules 
applicable to periods, dates and time limits; Regulation (EC) No 45/2001 of the European 
Parliament and of the Council of 18 December 2000 on the protection of individuals with 
regard to the processing of personal data by the Community institutions and bodies and on 
the free movement of such data; Council Regulation (EC, Euratom) No 1605/2002 of 25 
June 2002 on the Financial Regulation applicable to the general budget of the European 
Communities (laying down the procurement and grant award procedures to be followed by 
the European institutions and bodies); Council Regulation (EC) No 1/2003 of 16 December 
2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of 
the Treaty; Council Regulation (EC) No 58/2003 of 19 December 2002 laying down the 
statute for executive agencies to be entrusted with certain tasks in the management of 
Community programmes (under Article 22 of this Regulation, administrative proceedings 
may be referred to the Commission concerning any act of an executive agency which 
injures a third party, so that its legality may be reviewed, the explicit or implicit rejection of 
which appeal may be the subject of an action for annulment before the Court of Justice);  

                                                 
7  ‘The uncertainty surrounding the distinction between legislative and administrative acts can be resolved less 

easily on the sole basis of the body that adopts them or the procedure that is followed than through 
examination of the substance and purpose of the acts themselves’; AIROLDI M., Lineamenti di diritto 
amministrativo comunitario, op. cit., p. 18. 

8  LAUWAARS, R. H., Lawfulness and legal force of community decisions, A. W. Sijthoff, Leiden, 1973, p. 50 et 
seq.; WILLE, E., Le Risoluzioni del Parlamento Europeo e del Consiglio dei ministri delle Comunità europee, 
Cedam, Padua, 1981; WELLENS, K. C. and BORCHARDT, G. M., Soft Law in European Community Law, in 
European Law Review, 1989, pp. 267 to 321; GARDEÑES SANTIAGO, M., Las comunicaciones interpretativas 
de la Comisión: concepto y valor normativo, in Revista de las Instituciones Europeas, 1992, pp. 933 to 949. 

9  On the subject of the European civil service, see, in particular, BLOCH, R. and LEFEVRE, J., La fonction 
publique internationale et européenne, Paris, LGDJ, 1963; DERVIN, P., Les Status des fonctionnaires 
européens, Paris, Mémoire, 1965; MOLINA DEL POZO, C. F., Europa y los funcionarios, Fundación Universidad-
Empresa, Madrid, 1988; PENAUD, J., La fonction publique des Communautés européennes, Paris, La 
documentation française, 1993; and FUENTETAJA PASTOR, J. A., Función pública comunitaria, Marcial Pons, 
Madrid, 2000. 
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and Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of 
concentrations between undertakings etc. 

 
It is, perhaps, this discrepancy between theory and practice, or the basing of the 
Community system on the model of states run along administrative lines10, that has 
contributed to the gradual recognition of the European administration, on the one hand, 
and European administrative acts, on the other, as the logical prerequisite for the formal 
reception and future codification of European administrative procedure (the subjective and 
formal elements respectively of the administrative act). These are irretraceable steps 
towards the consolidation of a Union administrative law, which, while they sometimes fill 
only a terminological gap, can, on occasion, have implications for the legal system. It is a 
task, completed by the insertion in the Lisbon Treaty of the failed Constitutional Treaty’s 
provisions regarding the administrative workings of the Union, in which European case law 
and legal theory have played a crucial role over the last few decades11. 

 

                                                 
10  There are a great many writings underlining the link between the founding Members of the European 

Communities and the organisation of the Community on the basis of the corresponding administrative 
systems: HUILLIER, J. L., Une conquête du droit aministratif français: le contentieux de la CECA, in Rec. 
Dalloz, 1953, XII, pp. 63 to 66; CARRILLO SALCEDO, J. A., La recepción del recurso contencioso-administrativo 
en la Comunidad Europea del carbón y del acero, Instituto García Oviedo, University of Seville, 1958; CARTOU, 
L., Le Marché Commun et le Droit Public, Sirey, Paris, 1959, p. 10 et seq.; SACCHI MORSIANI, G., Il potere 
amministrativo della Comunità europea…, op. cit., vol. II, p. 6 et seq.; FROMONT, M., L’influence du droit 
français et du droit allemand sur les conditions de recevabilité du recours en annulation devant la Cour de 
Justice des Communautés européennes, in Revue Trimestrielle de Droit Européen, 1966, pp. 47 to 65; 
MACKENZIE STUART, W., The European Community and the Rule of Law, London, 1977, p. 13 et seq.; 
LAGRANGE, M., La cour de justice des communautés européennes: du plan Schuman à l’union européenne, 
inRevue Trimestrielle de Droit Européen, 1978, pp. 2 to 17; WADE, W. and FORSYTH, C., Administrative Law, 
Clarendon Press, Oxford, 1994, p. 15 et seq.; PENNERA, Ch., The Beginnings of the Court of Justice and its 
Role as a driving Force in European Integration, in Journal of European Integration History, 1995, pp. 111 to 
127; and ARZOZ SANTISTEBAN, X., Concepto y régimen jurídico del acto administrativo comunitario, op. cit., 
p. 33 et seq. 

11  In terms of the theoretical reception of European administrative procedure over time, it is possible to discern 
an initial moment in which ‘the atmosphere of administrative law’, as felicitously expressed by C. F. OPHÜLS 
(Les Règlements et les Directives dan les Traités de Rome, in Cahiers de Droit Européen, 1966, p. 10), of the 
Treaty establishing the European Coal and Steel Community prevailed, in contrast to the ‘atmosphere of 
Constitutional law’ of the Treaties of Rome, regarding which interesting studies have been published, such as: 
DE VERGOTTINI, G., Note sugli atti normativi e amministrativi dell’ordinamento comunitario europeo, in Rivista 
Trimestrale di Diritto Pubblico, 1963, pp. 887 to 972; DE LAUBADÈRE, A., Traits généraux du contentieux 
administratif des Communautés Eureopéennes, in Recueil des Cours de l’Academie de Droit International, vol. 
111, 1964, pp. 536 to 601; or BÖRNER, B., Die Entscheidungen der Hohen Behörde. Eine Studie zum 
supranationalen Verwaltungsprozeb, J.C.B. Mohr, Tübingen, 1965. In addition to this initial period, which was a 
formative one for Community law, recent decades have, of course, been especially fruitful for the development 
of a European science of administrative law, in particular on the basis of the works of J. SCHWARZE: 
Europäisches Verwaltungsrecht im Werden. Einführung und Problemaufriss, in SCHWARZE, J. (ed.), 
Verwaltungsrecht im Werden, Nomos, Baden-Baden, 1982, pp. 11 to 22; Europäisches Verwaltungsrecht. 
Entstehung und Entwicklung im Rahmen der Europäischen Gemeinschaft, Nomos, Baden-Baden, 1988; 
European Administrative Law, London/Luxembourg, 1992; Droit Administratif Européen, Brussels/Luxembourg, 
1994; and Administrative Law under European Influence: on the convergence of the administrative laws of the 
EU Member States, Nomos, Baden-Baden, 1996. In terms of Italian theory, notable among the many studies 
are: CHITI, E. and FRANCHINI, C., L’integrazione amministrativa europea, Il Mulino, Bologna, 2003; BATTINI, 
S. and VERPERINI, G., Lezioni di Diritto amministrativo europeo, Giuffrè, Milan, 2006; CHITI, M. P. and 
GRECO, G. (comp.), Trattato di diritto amministrativo europeo, Giuffrè, Milan, 2007; DELLA CANANEA, G., 
Diritto amministrativo europeo. Principi e istituti, Giuffrè, Milan, 2008; CHITI, M. P., Diritto amministrativo 
europeo, Giuffrè, Milan, 2008; and Esiste un Diritto pubblico europeo? Una domanda retorica, in Revista 
Catalana de Dret Públic, No 41, December 2010, pp. 117 to 142. Finally, Spanish publications include: 
GONZÁLEZ-VARAS IBÁÑEZ, S., El Derecho Administrativo Europeo, op. cit.; PAREJO ALFONSO, L. et al., 
Manual de Derecho Administrativo Comunitario, op. cit.; ARZOZ SANTISTEBAN, X., Concepto y régimen 
jurídico del acto administrativo comunitario, op. cit.; VELASCO CABALLERO, F. and SCHNEIDER, J.-P. (comp.), 
La union administrativa europea, Marcial Pons, Madrid, 2008; and NIETO GARRIDO, E. and MARTÍN DELGADO, 
I., Derecho administrativo europeo en el Tratado de Lisboa, op. cit. 
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Thus, in terms of the organisational phase, beyond the decentralised apparatus of the 
Member States, it is worth noting the progress achieved in primary law as regards the 
concept of European administration, such as in the former wording of Article 6(4) TEU: ‘The 
Union shall provide itself with the means necessary to attain its objectives and carry 
through its policies.’ A further example being the definitive constitutionalisation of this 
administration by the Lisbon Treaty under Article 298 TFEU, according to which ‘in carrying 
out their missions, the institutions, bodies, offices and agencies of the Union shall have the 
support of an open, efficient and independent European administration’, to which end the 
European Parliament and the Council, acting by means of regulations adopted in 
accordance with the ordinary legislative procedure, will establish provisions in compliance 
with the Staff Regulations and the Conditions of Employment (Article 336 TFEU)12. 

 
As regards the clear presence at European level of legal-administrative acts - beyond the 
purely material13- and not only of an internal nature but also with an outward and even 
decisive impact on individual legal situations14, it is useful to recall briefly some of the 
principal milestones Community case law has helped to reach in what has been the ‘slow 
separation of legislation and administration’15or ‘the gradual separation of powers in 
accordance with the legislative-executive system’16: 
 
First of all, in terms of the formerly fundamental Articles 145 and 202 of the Treaty 
establishing the European Community (governing the implementing powers of the 
Commission and, in exceptional circumstances, the Council), paragraph 11 of the Judgment 
of the Court of Justice of 24 October 1989 (Case 16/88 - Commission v Council), which 
states that, ‘the concept of implementation for the purposes of that article comprises both 
the drawing up of implementing rules and the application of rules to specific cases by 
means of acts of individual application. Since the Treaty uses the word “implementation” 
without restricting it by the addition of any further qualification, that term cannot be 
interpreted so as to exclude acts of individual application.’ 
 
The separate level required for satisfaction of the first precondition for European extra-
contractual liability depending on the legislative or administrative nature of the illegal act. 
The Union’s current liability under Article 340 TFEU, formerly Article 288 of the Treaty 
establishing the European Community, arising from any damage caused by its institutions 
or by its servants in the performance of their duties, in accordance with the general 
principles common to the laws of the Member States. In that regard, the Court of Justice 

                                                 
12  Indeed, Article 24(1) of the Merger Treaty of 8 April 1965, which established a single Council and single 

Commission for the three European Communities in existence at the time, stated that ‘the officials and other 
servants of the European Coal and Steel Community, the European Economic Community and the European 
Atomic Energy Community shall, at the date of entry into force of this Treaty, become officials and other 
servants of the European Communities and form part of the single administration of those Communities’. See, 
in particular, FUENTETAJA PASTOR, J. A., La Administración europea: la ejecución europea del Derecho y las 
políticas de la Unión, Foreword by Ramón Parada, Thomson-Civitas, Madrid, 2007. 

13  Although, as S. GONZÁLEZ-VARAS IBÁÑEZ (El Derecho Administrativo Europeo, op. cit., p. 183) has stated, 
‘administrative acts vary greatly in nature and their classification as an act or simple action would be 
problematic and of little interest in this context (proposals, communications, declarations, reports, press 
releases, recommendations, consultations, written and oral questions, calls for tender, letters of formal notice, 
motions for a resolution, working documents, dossiers etc.)’. 

14   X. ARZOZ SANTISTEBAN proposes the following definition of a Community administrative act: ‘any measure 
adopted by a Community authority in the aim of settling a specific matter, with or without binding force, in 
respect of an individual addressee, be it a Member State or private entity’ (Concepto y régimen jurídico del 
acto administrativo comunitario, op. cit., p. 195). 

15  CASSESE, S., Il diritto amministrativo comunitario e la sua influenza sulle amministrazioni pubbliche nazionali, 
in VANDELLI, L., BOTTARI, C. and DONATI, D., Diritto Amministrativo Comunitario, Maggioli, 1994, p. 18. 

16  TRIANTAFYLLOU, D., Vom Vertrags-zum Gesetzesvorbehalt. Beitrag zum positiven Rechtmäbigkeitsprinzip in 
der EG, Nomos, Baden-Baden, 1996, p. 226. 
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has laid down a threefold requirement: the illegality of the conduct of a Community 
institution, actual damage and the existence of a relationship of cause and effect between 
the illegal conduct and that damage; the first element is viewed differently depending on 
whether the illegal conduct translates into a legislative act or mere administrative act or 
measure, so that whereas, in this case, any infringement of the law would constitute an 
illegal act that could incur liability, in the case of legislative acts, particularly those resulting 
from a broad discretionary power, there would need to be a sufficiently clear infringement, 
i.e. the serious and manifest infringement of a superior rule of law protecting individuals, 
such as the principle of non-discrimination, protection of legitimate expectations or respect 
for acquired rights17. 
 
The debate surrounding the legislative or administrative nature of decisions, whether in 
regard to the application of compensatory measures or obiter dicta in other areas, in 
conjunction with the settled case-law stating that ‘the nature of a measure is not to be 
sought in its external form, but rather in whether or not the measure at issue is of general 
application’18. A debate that, in addition to its other contributions19, has given rise to such 
                                                 
17  According to the Judgment of the Court of 5 March 1996, in Brasserie du pêcheur and Factortame (Joined 

Cases C-46/93 and C-48/93), ‘the strict approach taken towards the liability of the Community in the exercise 
of its legislative activities is due to two considerations. First, even where the legality of measures is subject to 
judicial review, exercise of the legislative function must not be hindered by the prospect of actions for damages 
whenever the general interest of the Community requires legislative measures to be adopted which may 
adversely affect individual interests. Second, in a legislative context characterised by the exercise of a wide 
discretion, which is essential for implementing a Community policy, the Community cannot incur liability unless 
the institution concerned has manifestly and gravely disregarded the limits on the exercise of its powers’ 
(paragraph 45). More recently, the Judgment of the Court of First Instance of 14 December 2005, in Beamglow 
Ltd v European Parliament and others (Case T-383/00), cited, inter alia, in Case T-452/05 BST v Commission 
[2010], pointed out that, ‘the unlawful conduct alleged against a Community institution must consist of a 
sufficiently serious breach of a rule of law intended to confer rights on individuals. The decisive test for finding 
that that requirement is fulfilled is whether the Community institution concerned manifestly and gravely 
disregarded the limits on its powers. Where an institution has only a considerably reduced, or even no, 
discretion, the mere infringement of Community law may be sufficient to establish the existence of a 
sufficiently serious breach’ (paragraphs 97 to 99). The following works can be consulted in this regard: BARAV, 
A., Injustice normative et fondement de la responsabilité extracontractuelle de la Communaute Européen, in 
Cahiers de Droit Européen, No 4, 1977, p. 439 et seq.; VENTURINI, G., La responsabilità extracontrattuale 
delle Comunità Europee, Giuffrè, Milan, 1980; FINES, F., Étude de la Responsabilité Extracontractuelle de la 
Communauté Économique Européenne, LGDJ, Paris, 1990; MUÑOZ MACHADO, S., La responsabilidad 
extracontractual de los poderes públicos en el Derecho comunitario europeo, inDocumentación Administrativa, 
No 237/238, January - June 1994, pp. 105 to 138; CARLÓN RUIZ, M., Competencia territorial y 
responsabilidad extracontractual: perspectivas constitucional y comunitaria, Cedecs, Barcelona, 1995; 
FERNÁNDEZ GARCÍA, M. Y., El régimen de responsabilidad extracontractual de la Comunidad Europea: 
condiciones, ámbito de aplicación y cuestiones conflictivas, in Noticias de la Unión Europea, No 171, April 
1999, pp. 9 to 29; CANGA FANO, D., La responsabilidad extracontractual de las Instituciones Comunitarias, in 
Noticias de la Unión Europea, No 178, November 1999, pp. 19 to 29; and LAGUNA DE PAZ, J. C., 
Responsabilidad extracontractual de la Comunidad Europea y de las autoridades nacionales por infracción de 
las normas de defensa de la competencia, in QUINTANA LÓPEZ, T. (ed.) and CASARES MARCOS, A. (comp.), 
La responsabilidad patrimonial de la Administración pública. Estudio general y ámbitos sectoriales, Tirant lo 
Blanch, Valencia, 2009, vol. II, p. 989 et seq. 

18  Case law that has been in existence since the Communities were founded, as demonstrated by the Judgments 
of the Court of Justice of 16 July 1956 in Case 8/55, Fédéchar v High Authority; of 29 November 1957 in Case 
9/55, Société des Charbonnages v High Authority; of 10 December in Cases 1 and 14/57, Usines à Tubes de la 
Sarre v High Authority; of 17 July 1959 in Case 23/58, Mannesmann and others v High Authority; of 9 June 
1964 in Cases 55-59 and 61-63/63, Acciaierie Fonderie Ferriere di Modena and others v High Authority; of 
11 July 1968 in Case 6/68, Zuckerfabrik Watenstedt v Council; and of 5 May 1977 in Case 101/76, Koninklijke 
Schloten Honig v Council and Commission. 

19  Comparing decisions and legislative acts, such as in the Order of the President of the Court of 13 July 1988, 
Fédération européenne de la santé animale and others v Council (Case 160/88 R), which states that, ‘it has 
also consistently stated that the criterion for distinguishing between a measure of a legislative nature and a 
decision is whether or not the measure at issue is of general application’ (paragraph 27); or in the Opinion of 
Mr Advocate General Lenz delivered on 27 October 1992 in Case C-309/89 Codorníu SA v Council [1994], 
according to which, ‘first, as regards the legal nature of the contested measure, there can be no doubt that 
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revelatory conclusions as those of Mr Advocate General Ruiz-Jarabo Colomer in the appeal 
against the judgment of the Court of First Instance of 15 April 1997, Aloys Schröder and 
others v Commission (T-390/94), a case in which, owing to their general application, 
certain decisions restricting the export or transport of products in the event of an epizootic 
disease were classified as legislative: ‘Where it is mandatory to classify the contested 
decisions in one category or the other, I would be tempted to call them administrative 
measures rather than legislative measures, since in my view the fact that they were 
adopted merely in order to implement pre-existing general rules prevails in this instance, 
[i.e., objectively speaking] they are measures designed to provide a remedy for a unique 
situation, their effectiveness is limited in time and their application ‘exhausts’ the 
potentialities of the measure itself [...]’. 

 
With regard to the repeal of legislative acts, meanwhile, without its being an instrument for 
removing the illegality thereof properly speaking, the conferral on the European 
administration of a power of repeal as a specific measure against wrongful administrative 
acts, complements the judicial appeal procedure, in spite of the fact that, as stated in the 
Judgment of the Court of 17 April 1997 in Case C-90/95 P, Henri de Compte v European 
Parliament, overturning the revocation by Parliament of a decision recognising that an 
official of the institution was suffering from an occupational disease, ‘retroactive withdrawal 
of a favourable administrative act is generally subject to very strict conditions [...]. 
According to settled case law, while it must be acknowledged that any Community 
institution which finds that a measure which it has just adopted is tainted by illegality has 
the right to withdraw it within a reasonable period, with retroactive effect, that right may 
be restricted by the need to fulfil the legitimate expectations of a beneficiary of the 
measure, who has been led to rely on the lawfulness thereof [...]’ (paragraph 35)20. 

 
The provisions that make literal reference to the category of European administrative act, 
which are contained primarily in instruments regulating working methods and the rules 
governing the internal functioning of each institution, in accordance with the principle of 
administrative self-organisation, include the following: 

 
Article 10 of Regulation (EC) No 1367/2006 of the European Parliament and of the Council 
on the application of the provisions of the Aarhus Convention on Access to Information, 
Public Participation in Decision-making and Access to Justice in Environmental Matters to 
Community institutions and bodies, according to which, ‘any non-governmental 
organisation which meets the criteria set out in Article 11 is entitled to make a request for 
internal review to the Community institution or body that has adopted an administrative act 
under environmental law or, in case of an alleged administrative omission, should have 
adopted such an act [...].’ The Commission’s Rules of Procedure were adapted accordingly 
by Commission Decision 2008/401/EC, Euratom, of 30 April 2008, with the introduction of 
rules on the submission by non-governmental organisations of requests for internal review 
of ‘administrative acts’ adopted by the Commission. 

 

                                                                                                                                                            
[...] it is not a decision but a measure of a legislative nature’ (paragraph 19). A full study of this case law can 
found in my works, La delimitación de las funciones normativa y administrativa en el orden comunitario. En 
particular, la decisión, in Revista de Derecho Comunitario Europeo, No 9 (year 5), January - June 2001, pp. 
303 to 320; and La aplicación administrativa directa del Derecho comunitario, op. cit., p. 82 et seq. 

20  See, in particular, ARZOZ SANTISTEBAN, X., La revocación de los actos administrativos comunitarios en la 
jurisprudencia comunitaria, in SOSA WAGNER, F. (comp.), El Derecho Administrativo en el umbral del siglo 
XXI: Homenaje al Profesor Dr. D. Ramón Martín Mateo, Tirant lo Blanch, Valencia, 2000, vol. II, pp. 1625 to 
1663. See below concerning national reception of the concept of legitimate expectations in specific areas and 
more generally. 
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Article 8 of the Council’s Rules of Procedure, which, in the consolidated version of 2009, 
states that, ‘where a non-legislative proposal is submitted to the Council relating to the 
adoption of rules which are legally binding in or for the Member States, by means of 
regulations, directives or decisions, on the basis of the relevant provisions of the Treaties, 
with the exception of internal measures, administrative or budgetary acts, acts concerning 
interinstitutional or international relations or non-binding acts (such as conclusions, 
recommendations or resolutions), the Council's first deliberation on important new 
proposals shall be open to the public [...]’. 

 
And Rule 19(4) of Parliament’s Rules of Procedure, in its 2004 version, according to which, 
‘Parliament shall be represented in international relations, on ceremonial occasions and in 
administrative, legal or financial matters by the President, who may delegate these 
powers.’ 

 
The European administrative procedure is explicitly recognised as a legal concept strictly 
relating to the administrative function of the European institutions and bodies21in the 
following sources of - primarily soft - law: 

 
The Code of Good Administrative Behaviour for staff of the European Commission in their 
relations with the public included in the Commission’s Rules of Procedure by Decision 
2000/633/EC, ECSC, Euratom, of 17 October 2000, which states that, ‘where a member of 
the public requires information relating to a Commission administrative procedure, staff 
shall ensure that this information is provided within the deadline fixed for the relevant 
procedure’. 

 
Article 22(1) of the European Code of Good Administrative Behaviour, championed by the 
European Ombudsman and adopted by the European Parliament resolution of 6 September 
2001, according to which, ‘when appropriate, the official shall give advice on how to initiate 
an administrative procedure within his field of competence’.22. This will be accompanied by 
the statement of public service principles for EU civil servants, another project launched by 
the European Ombudsman in the aim of establishing a European culture in which 

                                                 
21  cf. WEBER, A., El Procedimiento administrativo en el Derecho comunitario, op. cit., p. 58. Although this notion 

is gradually being extended to mixed and national procedures for the application of European law, in line with a 
broader concept of European administration that makes use of procedure to implement legislation through the 
adoption of an act with regard to a Member State or natural or legal person (MARTÍN DELGADO, I., Hacia una 
norma europea de procedimiento administrativo, op. cit., pp. 155 and 159). 

22  This code, which incorporates the principles of European administrative law contained in the case law of the 
Court of Justice and is also inspired by national law is, according to the foreword by the European 
Ombudsman, a practical tool for European officials and a vital one for the Ombudsman’s work in carrying out 
the tasks of independent scrutiny conferred on him by Articles 228 TFEU and 43 of the Charter of Fundamental 
Rights of the European Union. According to these provisions, any citizen of the Union and any natural or legal 
person residing or having its registered office in a Member State has the right to refer to the Ombudsman of 
the Union cases of maladministration in the activities of the Community institutions or bodies, with the 
exception of the Court of Justice acting in its judicial role. Its importance for the internal workings of the 
European institutions with regard to administrative activities is highlighted in COBREROS MENDAZONA, E., 
Nota al Código Europeo de Buena Conducta Administrativa, in Revista Vasca de Administración Pública, No 64, 
September - December 2002, pp. 237 to 247; TOMÁS MALLÉN, B., El derecho fundamental a una buena 
administración, INAP, Madrid, 2004, p. 89 et seq.; MIR PUIGPELAT, O., La codificación del procedimiento 
administrativo en la unión administrativa europea, op. cit., p. 67 et seq.; and MARTÍN DELGADO, I., Hacia una 
norma europea de procedimiento administrativo, op. cit., p. 177 et seq. 
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maladministration has no place and which is currently under public consultation, following 
the consultation of national ombudsmen within the European Network of Ombudsmen23. 

 
And Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 
May 2001 regarding public access to European Parliament, Council and Commission 
documents, which also makes use of the terms ‘administrative procedure’ (recital 13) and 
‘good administrative practice’ (Articles 1(c) and 15), envisaging, additionally, the 
application of the notion of administrative silence where the European administration fails 
to settle matters. 

 
The appeal of the European administrative procedure, aside from its role in connection with 
the European administrative act, was demonstrated in the Lisbon Treaty’s recognition of 
the binding nature of the Charter of Fundamental Rights of the European Union of 
7 December 2000 (Article 6(1) TEU and Declaration 1 annexed to the Final Act of the 
Lisbon Treaty), Article 41 of which governs the right to good administration by the 
European institutions, without prejudice to its impact on internal affairs24. This right was 
introduced at the initiative of the European Ombudsman and was inevitably underlined in 
writings on the first binding (micro-)codification of administrative procedure within the 
Union and the material basis for a subsequent, more ambitious effort in this regard25. 

 
As DOMÉNECH PASCUAL and MIR PUIGPELAT point out, it is difficult to find a tendency at 
present that attracts such support from public law scholars as the revision of procedures by 
the public authorities in order to guarantee their effectiveness and legitimacy26, which is, of 
course, clearly visible in European law, as shown by the present gaps in direct 

                                                 
23  The section concerning the objectivity of the project states that, ‘in procedures involving comparative 

evaluations, civil servants should base recommendations and decisions only on merit and any other factors 
expressly prescribed by law’. Information about the project can be found on the European Ombudsman’s 
website: http://www.ombudsman.europa.eu/. 

24  Of relevance in the Spanish legal system, where the Supreme Court and several higher courts are citing this 
article, in spite of the fact that this right explicitly relates to the European institutions - in contrast to the 
general scope of the Charter - with paragraph 1 stipulating that, ‘every person has the right to have his or her 
affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union’. 

25 See, respectively, MIR PUIGPELAT, O., La codificación del procedimiento administrativo en la unión 
administrativa europea, op. cit., p. 56; and MARTÍN DELGADO, I., Hacia una norma europea de procedimiento 
administrativo, op. cit., p. 172 et seq.; and Fundamental Rights and Good Administration, in ORTEGA 
ÁLVAREZ, L.; ARROYO JIMÉNEZ, L., and PLAZA MARTÍN, C. (ed.), Spanish Administrative Law under European 
Influence, Europa Law Publishing, Groningen, 2010, pp. 43 to 82. See also CHUECA SANCHO, A., Los derechos 
fundamentales en la Comunidad Europea, Barcelona, 1989; ALONSO GARCÍA, R., La Carta de los Derechos 
Fundamentales de la Unión Europea, in Gaceta Jurídica de la Unión Europea y de la Competencia, No 209, 
2000, p. 3 et seq.; WEBER, A., Il futuro della Carta dei diritti fondamentali dell’Unione europea, in Rivista 
Italiana di Diritto Pubblico Comunitario, No 1, 2002, pp. 31 to 45; CHITI, M. P., La Carta europea dei diritti 
fondamentali: una carta di carattere funzionale?, in Rivista Trimestrale di Diritto Pubblico, No 1, 2002, pp. 1 to 
26;FERNÁNDEZ TOMÁS, A., La Carta de Derechos Fundamentales de la Unión Europea, Tirant lo Blanch, 
Valencia, 2002; HERRERO DE LA FUENTE, A. A., La Carta de los Derechos Fundamentales de la Unión Europea: 
una perspectiva pluridisciplinar, Fundación Rei Afonso Henriques, Zamora, 2003; ALONSO GARCÍA, R. and 
SARMIENTO, D., La Carta de los Derechos Fundamentales de la Unión Europea, Civitas, Madrid, 2006; 
MANGAS MARTÍN, A. et al., Carta de los Derechos Fundamentales de la Unión Europea: comentario artículo por 
artículo, Fundación BBVA, Bilbao, 2008; DÍAZ CREGO, M., Protección de los derechos fundamentales en la 
Unión Europea y en los Estados miembros, Reus, Madrid, 2010; and COCCONI, M., Il giusto procedimento 
come banco di prova di un’integrazione delle garanzie procedurali a livello europeo, in Trimestrale di Diritto 
Pubblico, No 5, 2010, pp. 1127 to 1143. 

26  DOMÉNECH PASCUAL, G., El seguimiento de normas y actos jurídicos, in Revista de Administración Pública, 
No 167, May - August 2005, p. 97; and MIR PUIGPELAT, O., La codificación del procedimiento administrativo 
en la unión administrativa europea, op. cit., p. 57. See the section below dealing with the recognition of 
administrative procedure in its own right. 
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implementation, with the fruitful search for a European administrative identity having 
become a drive to overcome its present state of fragmentation. 
 

2. THE DECENTRALISED SYSTEM OF APPLICATION: 
COMPOSITE OR INTEGRATED ADMINISTRATION 

 
The complexity of the European model of application cannot be remedied solely through the 
identification of an administrative function within the system of Union institutions; it is also 
necessary to take account of the unusual framework resulting from the three-way 
relationship between the EU, its Member States and its citizens. In spite of the growth of 
direct administration and the increasingly used methods of European and national 
interaction, indirect implementation by the Member States continues to be the rule when it 
comes to administrative application (principle of cooperation set out under Article 4(3) TEU 
as the basis of the ‘federalism of implementation’)27, representing, alongside the now 
clearer division between legislative, administrative and judicial functions, the basis of the 
present system of implementation of European law28. 

                                                 
27  As highlighted by legal theory based on the traditional dichotomy between direct and indirect implementation: 

‘In accordance with this traditional distinction,’ writes A. WEBER, ‘administrative law is applied by the European 
Community bodies themselves (direct application) or by the Member States (indirect application), with the 
latter the general rule and the former the exception’ (El procedimiento administrativo en el Derecho 
comunitario, op. cit., p. 58). In the words of E. GARCÍA DE ENTERRÍA (Perspectivas de las justicias 
administrativas nacionales en el ámbito de la Unión Europea, in Revista Española de Derecho Administrativo, 
No 103, July - September 1999, p. 403), ‘Community law is usually drafted and implemented, under 
decentralised arrangements, by the national administrative authorities (except in the few areas in which the 
Commission operates according to a system of direct administration, as in the case of competition law)’. L. 
PAREJO ALFONSO shares this view, stating that, ‘direct implementation by Community bodies continues to be 
the exception, although that does not mean that there is no administration or implementation at Community-
European level. For the time being, it is assured by the Commission in its capacity as guardian of the Treaties; 
in certain sectoral policy areas (such as free competition), the institution has a sufficiently developed 
administrative infrastructure of its own’ (Manual de Derecho administrativo comunitario, op. cit., p. 230). 

28  cf. RIDEAU, J., Le rôle des Etats membres dans l’application du Droit communautaire, in Annuaire Français de 
Droit International, 1972, p. 864 et seq.; KOVAR, R., L’affectivité interne du Droit Communautaire, in La 
Communauté et ses Etats membres, Faculty of Law-Martinus Nijhoff, Liège-The Hague, 1973, p. 203 et seq; 
HILF, M., The application of rules of national administration in the implementation of Community Law, in 
Yearbook of European Law, 1983, p. 78 et seq.; BASSOLS COMA, M., Derecho comunitario y Derecho 
administrativo, in Actualidad Administrativa, No 32, 1986, p. 1829 et seq.; SANTAOLALLA GADEA, F., La 
aplicación del Derecho comunitario en España, in GARCÍA DE ENTERRÍA, E. et al., Tratado de Derecho 
Comunitario Europeo (Estudio sistemático desde el Derecho español), Civitas, Madrid, 1986, vol. I, pp. 385 to 
502; MORATA, F., La ejecución del Derecho comunitario en los Estados miembros descentralizados: un 
enfoque jurídico-político, in Autonomies, No 7, 1987, pp. 75 to 93; SIEDENTOPF, H. and ZILLER J. (ed.), 
L’Europe des Administrations. La mise en oeuvre de la législation communautaire dans les Etats membres, IE-
AP-Bruylant, 1988; BAÑO LEÓN, J. M., La ejecución autonómica del Derecho comunitario ante el Tribunal 
Constitucional (Comentario a la STC 258/1988, de 20 de diciembre), in Revista Española de Derecho 
Administrativo, No 62, 1989, pp. 259 to 268; ORDÓÑEZ SOLÍS, D., La ejecución del Derecho Comunitario 
Europeo en España, Cuadernos de Estudios Europeos, Civitas, Madrid, 1993; BUSTOS GISBERT, R., Cuestiones 
planteadas por la jurisprudencia constitucional referente a la ejecución y garantía del cumplimiento del 
Derecho comunitario, in Revista de Instituciones Europeas, vol. 20, No 2, May - August 1993, pp. 583 to 604; 
PAPPAS, S. A. (ed.), Procédures administratives nacionales de préparation et de mise en oeuvre des décisions 
communautaires, European Institutue of Public Administration, Maastricht, 1994; GARCÍA DE ENTERRÍA, E., 
Sobre la posibilidad de que las jurisdicciones nacionales adopten medidas cautelares positivas (y no sólo 
suspensiones) contra los actos de sus Administraciones respectivas dictados en ejecución de Reglamentos 
comunitarios cuya validez se cuestiona (Sentencia Atlanta del Tribunal de Justicia, de 9 de noviembre de 
1995), in Revista Española de Derecho Administrativo, No 88, October - December 1995, pp. 565 to 579; 
PÉREZ CALVO, A., La formación de la voluntad comunitaria del Estado y la ejecución del Derecho comunitario 
en el Estado autonómico, in XVI Jornadas de Estudio. La Constitución española en el ordenamiento comunitario 
europeo (I), Justice and Interior Ministry, Madrid, 1995, vol. I, pp. 875 to 890; RUIZ RUIZ, F., Las 
competencias de las Comunidades Autónomas en el desarrollo normativo y la ejecución del Derecho 
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A situation that, as far as this study is concerned, does not hinder the growing dominance 
within Europe of the administrative procedure, even though, from the point of view of the 
identification of a distinct administrative function and its codification, with which we are 
concerned here, it is beginning to resemble most closely the - once exceptional - 
subordination of national procedures to Community guidelines, including with regard to the 
very approaches taken to unification.29. 

 
The causes of this indirect administrative implementation, which are largely responsible, 
along with the overlapping of competences, for the Union’s lack of administrative 
transparency, are well known: aside from the limitations arising from a Union of 27 
countries, 23 official languages and almost 500 million people, the gaps in its infrastructure 
and autonomous enforcement mechanisms30, the principles of subsidiarity and 
proportionality laid down in Article 5 TEU, which, while they work in Member States’ favour 
with regard to Union legislative acts (Protocol 2 on the application of the principles of 
subsidiarity and proportionality, annexed to the TEU and TFEU, which establishes a system 
of scrutiny whereby national parliaments are consulted), and in terms of the regulatory 
enforcement of basic European acts (Article 291(1) TFEU, recognising the general 
competence of Member States when it comes to implementation, involving them, at any 
rate, in the comitology procedures for the exercise of the Commission’s implementing 
powers31), necessarily favour the indirect administrative application of European law, as 
stated by Declaration 43 annexed to the Final Act of the Treaty of Amsterdam of 2 October 
1997: ‘The High Contracting Parties confirm [...] the conclusions of the Essen European 
Council stating that the administrative application of Community law shall in principle be 
the responsibility of the Member States in accordance with their constitutional 
arrangements. This shall not affect the supervisory, monitoring and implementing powers 
of the Community Institutions [...]’. 

 
Principles that have also traditionally required genuine decentralisation, meaning that, 
when Member States applied Community law, they would act autonomously from an 
institutional and procedural point of view, without interference from Europe, which would 
ultimately come to represent the main obstacle to the aforementioned European influence 
on national procedures. Although it is true that this organisational and procedural 
autonomy has been eroded as European integration progresses, thanks to restrictive case 
law and legislation serving supranational interests. The principles of equivalence and 

                                                                                                                                                            
comunitario europeo, in Revista Española de Derecho Constitucional, No 45, 1995, pp. 279 to 203; GIL 
IBÁÑEZ, A. J., El control y la ejecución del Derecho comunitario. El papel de las Administraciones nacionales y 
europea, INAP, Madrid, 1998; GALERA RODRIGO, S., La aplicación administrativa del Derecho comunitario. 
Administración Mixta: tercera vía de aplicación, Civitas, Madrid, 1998; MORENO MOLINA, A. M., La ejecución 
administrativa del Derecho comunitario. Régimen europeo y español, Marcial Pons, Madrid, 1998. 

29  A reference study on the impact of European law on the Spanish administrative procedure has been carried out 
by L. ORTEGA ÁLVAREZ and C. PLAZA MARTÍN: Administrative Procedure, in ORTEGA ÁLVAREZ, L.; ARROYO 
JIMÉNEZ, L., and PLAZA MARTÍN, C. (ed.), Spanish Administrative Law under European Influence, Europa Law 
Publishing, Groningen, 2010, pp. 9 to 42. The same authors previously published On the transformation of 
Spanish Administrative (procedural) Law under the Influence of European Law, in SCHWARZE, J. (ed.), 
Bestand und Perspektiven des Europäischen Verwaltungsrechts, Nomos, Baden-Baden, 2008, pp. 131 to 166. 

30  Article 299 TFEU confers responsibility for the enforcement of acts of the Council, the Commission or the 
European Central Bank which impose a pecuniary obligation on persons other than States on the national 
authorities of the Member States, in accordance with the provisions of civil procedural law. See, in particular, 
VERVAELE, J. A. E., Poderes sancionadores de y en la Comunidad Europea. ¿Hacia un sistema de sanciones 
administrativas europeas?, in Revista Vasca de Administración Pública, No 37, September - December 1993, 
pp. 167 to 205;PLAZA VENTURA, P., Las sanciones comunitarias europeas: su aplicación a las empresas, 
Edijus, Pamplona, 1999; and YBARRA BORES, A., La ejecución de las sanciones administrativas en el ámbito 
de la Unión Europea, IAAP, Seville, 2006. 

31Regardless of whether these general implementing powers result in essentially administrative acts measures. 
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effectiveness cited by the Court of Justice as conditions with which national procedure must 
comply, for the effective and uniform application of European law, the large-scale 
procedural harmonisation begun at sectoral level, and the debate as regards extending the 
codification of European administrative procedure to national systems will guide us in this 
regard. 

 
However, the workings of the Union cannot be understood without this basic idea of 
Member State co-responsibility, which, as we know, not only has an impact on 
administrative as well as legislative and judicial application. It is therefore the criteria 
relating to the distinct institutional level from which these measures can be applied and the 
three-way separation of legislative, judicial and administrative functions that determine the 
overall implementation of European law. Consequently, by combining various categories of 
application, ratione personae and ratione materiae, it is possible, alongside direct 
administrative implementation by the European authorities and indirect administrative 
implementation by the national authorities, to distinguish, on the one hand, between 
legislative implementation, in keeping with the system of delegated and implementing acts 
adopted by the Commission, of existing basic acts32, arising from the legislative or 
regulatory competence of Member States, at their various territorial and institutional levels, 
to adopt national rules implementing regulations - without prejudice to their complete or 
self-contained nature - or transposing directives33; and, on the other, judicial 
implementation, both as a result of the powers conferred on the Union’s judicial bodies and 
on the national judicial authorities in their safeguarding of citizens’ rights and interests on 
the basis of the direct applicability of primary and secondary sources of law34. 

                                                 
32  ‘Comitology’ acts adopted under the system of scrutiny assured by the ‘committees’ of Member State 

representatives, responsible for drawing up opinions on the draft implementing measures produced by the 
Commission, in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for 
the exercise of implementing powers conferred on the Commission, as amended by Council 
Decision 2006/512/EC. See SZAPIRO, M., Comitology: the ongoing reform, in HOFMANN, H. and TÜRK, A. 
(ed.), Legal challenges in EU Administrative Law. Towards an integrated Administration, Edward Elgar 
Publishing, Cheltenham, 2009, pp. 89 to 115. 

33  SANTAOLALLA LÓPEZ, F., Reflexiones sobre el desarrollo normativo del Derecho comunitario en España, in 
Revista de Instituciones Europeas, No 2, 1987, pp. 339 to 363; CAPOTORTI, F., La problematique juridique des 
directives et réglements et de leur mise en oeuvre, in SIEDENTOPF, H. and ZILLER J. (ed.), L’Europe des 
Administrations. La mise en oeuvre de la législation communautaire dans les Etats membres, IE-AP-Bruylant, 
1988, p. 246 et seq.; ALONSO GARCÍA, R., La ejecución normativa del Derecho comunitario europeo en el 
ordenamiento español, in Revista de Administración Pública, No 121, January - April 1990, pp. 213 to 241; 
GIRÓN LARRUCEA, J. A., El sistema jurídico de la Unión Europea..., op. cit., p. 242 et seq.; NIETO GARRIDO, 
E., El sistema de fuentes del Derecho de la UE, op. cit., p. 37 et seq. 

34  Including the pathological and vertical direct effect of directives (pathological or unnatural, as these acts are 
essentially indirect or imperfect, and vertical because they do not concern relations inter privatos), without 
prejudice to the other measures used to guarantee the primacy of European law where it conflicts with national 
law (Declaration 17 concerning primacy, annexed to the Final Act of the Lisbon Treaty), such as the valuable 
procedural instrument of referral for a preliminary ruling, the ‘transfusion effect’ or interpretation according to 
European law, and, in the last resort, Member State liability for failure to comply with Community law, such as 
the non-transposition or unsatisfactory transposition of Directives. See GARCÍA DE ENTERRÍA, E., Las 
competencias y el funcionamiento del Tribunal de Justicia de las Comunidades Europeas. Estudio analítico de 
los recursos, in GARCÍA DE ENTERRÍA, E. et al., Tratado de Derecho Comunitario Europeo (Estudio sistemático 
desde el Derecho español), Civitas, Madrid, 1986, pp. 655 to 729; and Perspectivas de las justicias 
administrativas nacionales en el ámbito de la Unión Europea, op. cit., pp. 401 to 411;ORTÚZAR ANDÉCHAGA, 
L, Aplicación judicial del Derecho comunitario, Trivium, Madrid, 1992; RUIZ-JARABO COLOMER, D., El Juez 
nacional como Juez Comunitario, Civitas, Madrid, 1993; RODRÍGUEZ IGLESIAS, G. C. and LIÑÁN NOGUERAS, 
D. J. (ed.), El Derecho comunitario europeo y su aplicación judicial, Civitas, Madrid, 1993; COBREROS 
MENDAZONA, E., Incumplimiento del Derecho comunitario y responsabilidad del Estado, Civitas, Madrid, 1995; 
PALACIO GONZÁLEZ, J., El Sistema Judicial Comunitario. Perspectiva institucional, reglas de procedimiento y 
vías de recurso, University of Deusto, Bilbao, 1996; QUINTANA LÓPEZ, T., La responsabilidad del Estado 
legislador por daños a particulares generados por violación del Derecho comunitario (Sentencia del TJCE de 5 
de marzo de 1996), in La Ley, 1996-4, D-238, pp. 1244 to 1247; ALONSO GARCÍA, R., La responsabilidad de 
los Estados miembros por infracción del Derecho Comunitario, Civitas, Madrid, 1997; and Actividad judicial v. 
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However, to return to the administrative aspect of concern to us here, it is important to 
note that the dichotomy between direct and indirect application is being replaced by a third 
form of administrative implementation characterised by measures shared between the 
European administration and individual national administrations. From the regular reports 
the Member States are required to submit to the Union concerning the application of 
European law (Article 10 of Law 30/1992 of 26 November 1992 on the Legal Provisions 
applicable to the Public Administrations and the Common Administrative Procedure) to 
more complex horizontal and vertical interactions. An integrated or composite 
administration arrangement that, aside from lending added complexity to the European 
system of application and making the distinction between direct and indirect 
implementation increasingly problematic, poses not inconsiderable problems in terms of the 
heterogeneity of procedural guarantees and due process, which derive their uniformity from 
European law35. 

 
Furthermore, it is inevitable that the maze of application arrangements arising from 
decentralisation should become ever denser, from both a European and national point of 
view, owing to the growing number of agencies within the Union36 and, at national level, 
owing to the decentralisation of composite states themselves (Articles 4(2) and 5(3) 
TEU37). 
 
                                                                                                                                                            

inactividad normativa (El Tribunal de Justicia de las Comunidades Europeas frente al déficit normativo de las 
Instituciones y de los Estados miembros), in Revista de Administración Pública, No 151, January - April 2000, 
p. 121 et seq.; GARCÍA LUENGO, J., El recurso comunitario de anulación: objeto y admisibilidad, Thomson-
Civitas, Madrid, 2004; and WAEGENBAUR, B., EU Court of Justice. Statute and rules of procedure, 2011, 
awaiting publication. 

35  In view of the complexity this creates for administrative procedure, it is not surprising that legal theory is 
attempting to bring some order to the various procedural levels within the Union (CASSESE, S., Diritto 
amministrativo europeo e diritto amministrativo nazionale: signoria o integrazione?, in Rivista Italiana di Diritto 
Pubblico Comunitario, No 5, 2004, pp. 1138 to 1139; SCHMIDT-ASSMANN, E., Pluralidad de estructuras y 
funciones de los procedimientos administrativos en el Derecho alemán, europeo e internacional, in BARNÉS 
VÁZQUEZ, J., [ed.], La transformación del procedimiento administrativo, Derecho Global, Seville, 2008, pp. 95 
to 97), as summarised by I. MARTÍN DELGADO: ‘procedural rules adopted specifically for the Union 
administration; rules establishing procedures applicable to all national administrations; rules harmonising 
procedures in specific sectors of Union law; basic rules for the procedures carried out by the national 
authorities in the application of Union law; common procedural standards (derived from the general principles 
of law) that are binding on European institutions and national administrations and, finally, procedural rules 
governing cooperation between the two’ (Hacia una norma europea de procedimiento administrativo, op. cit., 
p. 157. These mechanisms for procedural co-administration, which have upset the traditional dichotomy 
characterising implementation, are explained systematically in GALERA RODRIGO, S., La aplicación 
administrativa del Derecho comunitario…, op. cit., p. 63 et seq.; DELLA CANANEA, G., I procedimenti 
amministrativi composti dell’Unione europea, in BIGNAMI, F. and CASSESE, S., Il procedimento amministrativo 
nel diritto europeo, Giuffrè, Milan, 2004, pp. 307 to 334; RÖHL, H. C., El procedimiento administrativo y la 
Administración “compuesta” de la Unión Europea, in BARNÉS VÁZQUEZ, J., (ed.), La transformación del 
procedimiento administrativo, Derecho Global, Seville, 2008, p. 125 et seq.; MIR PUIGPELAT, O., La 
codificación del procedimiento administrativo en la unión administrativa europea, op. cit., p. 60 et seq.; and 
VELASCO CABALLERO, F., Procedimiento administrativo español para la aplicación del Derecho comunitario, in 
Revista Española de Derecho Europeo, No 28, 2008, p. 456 et seq., which even refers to so-called self-
regulated application, whereby European technical standards are applied and monitored by private entities. 

36  CHITI, E., Le agenzie europee. Unità e decentramento nelle amministrazioni comunitarie, Cedam, Padua, 
2002; and Le trasformazioni delle agenzie europee, in Rivista Trimestrale di Diritto Pubblico, No 1, 2010, pp. 
57 to 90; FRANCHINI, C., I principi dell’organizzazione amministrativa comunitaria, in Rivista Trimestrale di 
Diritto Pubblico, No 3, 2002, p. 663 et seq.; FUENTETAJA PASTOR, J. A., Las Agencias Ejecutivas de la Unión 
Europea, in Revista de Derecho de la Unión Europea, No 6, 2004, pp. 123 to 159; EVERSON, M., Agencies: the 
‘dark hour’ ”of the executive?, in HOFMANN, H. and TÜRK, A. (ed.), Legal challenges in EU Administrative Law. 
Towards an integrated Administration, Edward Elgar Publishing, Cheltenham, 2009, pp. 116 to 135. 

37‘The Union shall respect the equality of Member States before the Treaties as well as their national identities, 
inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-
government [...]’. 
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3. THE INTRINSIC IMPORTANCE OF PROCEDURE 
 
The prominence administrative procedure has gained within European law, beyond even its 
direct and integrated forms, though not without these having been strengthened as a 
natural tool for action by a consolidated European administration, disguises, in reality, a 
growing awareness of this phenomenon, not solely as a means of adopting eventual 
applicable measures, but as an end in itself for the attainment of national and European 
objectives. Thus, in spite of the restrictions arising from the principle of subsidiarity and 
procedural autonomy, the European administrative procedure has also had an impact on 
indirect implementation through the determination at Community level of national 
procedures and guarantees, against a backdrop of growing European interventionism in 
respect of the exercise of national competences. 
 
In connection with the functions of procedure in administrative law, and its traditional place 
as a formal element of the act, Article 263 TFEU makes clear the inextricable relationship 
between both categories, listing ‘infringement of an essential procedural requirement’ as 
one of the grounds for bringing proceedings for annulment against eligible Community acts 
before the General Court in the first instance and the Court of Justice on appeal, which do 
not include irregularities that are non-substantial and, ultimately, not invalidating38. 
 
However, the multifunctional nature of procedure transcends the act’s end-purpose, 
acquiring an autonomy or legal status of its own that takes it beyond its traditional 
secondary role. It is acknowledged to ensure the possibility of defence for interested 
parties, a guarantee of judicious and effective administrative decision-making and a 
channel for interaction between individual administrations and citizens, as well as serving 
as an instrument for the due application of substantive law and the achievement of its 
objectives39, which goes a long way to explaining the renewed interest in this concept40. 
 

                                                 
38  With specific regard to reasoning, which represents one of the most frequently underlined and important 

formal requirements, the prevailing legal theory and case law understand an essential procedural requirement 
to have been infringed when no reasons are provided or when they are deemed insufficient, the 
defencelessness of the addressee of the act being the particular ground that should determine this 
insufficiency. In exceptional cases, procedural non-compliance may also constitute a ground for absolute 
invalidity or non-existence, as recognised by the Court of Justice in certain cases. The following works can be 
consulted in this regard: LE TALLEC, G. and EHLERMANN, C.-D, La motivation des actes des Communautés 
européennes, in Revue du Marché Commun, 1966, pp. 179 to 187; HEN, C., La motivation des actes des 
institutions communautaires, in Cahiers de Droit Européen, 1977, pp. 49 to 91; DUE, O., Le respect des droits 
de la défense dans le droit administratif communautaire, in Cahiers de Droit Européen, 1987, pp. 382 to 396; 
SCHOCKWEILER, F., La motivation des décisiones individuelles en droit communautaire et en droit national, in 
Cahiers de Droit Européen, 1989, pp. 3 to 40; and THOMAS, R., Reason-giving in English and European 
Community Administrative Law, in European Public Law, 1997, pp. 213 to 222. 

39  As E. SCHMIDT-ASSMANN states, (in Pluralidad de estructuras y funciones de los procedimientos 
administrativos en el Derecho alemán, europeo e internacional, op. cit., p. 96.), ‘underlying this approach 
[Directives with a clear procedural content] is a vision of the particular suitability of procedure as a tool for 
achieving various aims in these specific sectors, be it the greater transparency of markets, more rational use of 
natural resources or consensus-building and the creation of political trust’. 

40  ‘Law is, of course, language. A language that evokes concepts, that is based on a prior understanding, on what 
the words evoke or suggest [...]. However, above all, law is procedure. Procedure as a guarantee. Not just a 
guarantee of legality, judiciousness and appropriateness, as stated by the former Law on administrative 
procedure of 1958 governing administrative activity, but an all-purpose guarantee, a means of securing any 
transformation or change. Because the basis of legal certainty, an essential criterion, as stressed, incidentally, 
by Article 9(3) of the Spanish Constitution, is procedure’: MARTÍN REBOLLO, L., El procedimiento como 
garantía (Una reflexión sobre los principios y las formas en el Derecho Administrativo), which can be consulted 
on the website of the Asociación Española de Profesores de Derecho Administrativo [Spanish Association of 
Administrative Law Scholars]: http://www.aepda.es/. 
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This situation, which can be seen in the various legal arrangements in force [Article 105(c) 
of the Spanish Constitution41], is particularly in evidence in European law at present42, 
which, in addition to solving the conundrum of direct administration, the aim being 
harmonised procedural rules, has continued to influence national implementing procedures; 
European codification could also have a bearing on the latter and, thanks to this common 
administrative procedure, on all proceedings of national administrative law. It can therefore 
be claimed that the significance assumed by European administrative procedure, in its 
direct, indirect and integrated forms, is tipping the balance of implementation towards 
Europe, to the detriment of the Member States, in spite of the counterbalance provided by 
the principle of subsidiarity and procedural autonomy. 

                                                 
41  On the need to attach greater significance to the procedural aspect of Spanish administrative law, see 

MALARET I GARCÍA, E., Los principios del procedimiento administrativo y el responsable del procedimiento, in 
TORNOS MAS, J. (comp.), Administración pública y procedimiento administrativo. Comentarios a la Ley 
30/1992, de 26 de noviembre, Bosch, Barcelona, 1994, p. 312 et seq.; PONCE SOLÉ, J., Deber de buena 
administración y derecho al procedimiento administrativo debido. Las bases constitucionales del procedimiento 
administrativo y del ejercicio de la discrecionalidad, Lex Nova, Madrid, 2001; CIERCO SEIRA, C., La 
participación de los interesados en el procedimiento administrativo, Bologna, 2002; BARNÉS VÁZQUEZ, J., 
Sobre el procedimiento administrativo: evolución y perspectivas, in the collective work Innovación y reforma 
en el Derecho Administrativo, Derecho Global, Seville, 2006, p. 263 et seq.;and AGÚNDEZ FERNÁNDEZ, A., 
Las Administraciones públicas y el procedimiento administrativo común, Comares, Granada, 2010. 

42  ‘There is no doubt that procedure is a key instrument serving European integration’: SCHMIDT-ASSMANN, E., 
Pluralidad de estructuras y funciones de los procedimientos administrativos en el Derecho alemán, europeo e 
internacional, op. cit., p. 99. 
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4. THE SUBORDINATION OF MEMBER STATES’ 
PROCEDURAL AUTONOMY TO THE GOALS OF EUROPEAN 
INTEGRATION 

4.1. Indirect and casuistic subordination in the event of divergence 
from or the obstruction of European law: the principles of 
equivalence and effectiveness 
 
The principle of institutional and procedural autonomy satisfies Member States’ political 
desire to maintain control of the organisational and procedural spheres, so that their 
legislators and executives can adopt the formal arrangements that best suit them, on the 
basis of the guiding principles of subsidiarity and proportionality and their bearing on 
administrative implementation and, more specifically, the institutional and procedural tools 
employed for the purposes of implementation. These principles ultimately constitute a 
brake on the European legislator and general intervention by the Union in these specific 
fields43. 

 
Nevertheless, the numerous constraints that have gradually undermined this freedom, as 
European interest in administrative procedure has grown, have raised questions about the 
principle in the context of procedural integration44. As a result, its virtual nature should 
perhaps be considered in conjunction with that of the principles of subsidiarity and 
proportionality themselves, the real scope or outcome of which depends on the particular 
interplay of powers within the Union at any given point, as these are guideline principles 
that do not translate into absolute terms in a complex legal order in which indeterminate 
legal concepts are the exception: ‘[...] in areas which do not fall within its exclusive 
competence45, the Union shall act only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States, either at central level or at 
regional and local level, but can rather, by reason of the scale or effects of the proposed 
action, be better achieved at Union level’ and ‘[...] the content and form of Union action 
shall not exceed what is necessary to achieve the objectives of the Treaties’ (Article 5(3) 
and(4)). Meanwhile, prior to its amendment by the Lisbon Treaty, the Protocol on the 
application of the principles of subsidiarity and proportionality, annexed to the Treaty of 
Amsterdam (1997) stated that, ‘subsidiarity is a dynamic concept and should be applied in 
the light of the objectives set out in the Treaty. It allows Community action within the limits 
of its powers to be expanded where circumstances so require, and conversely, to be 
restricted or discontinued where it is no longer justified’46. 
                                                 
43  As highlighted by A.M. MORENO MOLINA (La Administración pública de los Estados miembros como 

Administración comunitaria. Referencia a la situación española, in PAREJO ALFONSO, L. et al., Manual de 
Derecho Administrativo Comunitario, CERA, Madrid, 2000, p. 149 et seq.) and VELASCO CABALLERO, F. 
(Procedimiento administrativo español…, op. cit., p. 439 et seq.),Community case law has long recognised that 
‘where national authorities are responsible for implementing a community regulation [...] this implementation 
takes place with due respect for the forms and procedures of national law’ (Case 39/70 Fleischkontor [1971]), 
while going on to clarify that ‘this principle of law must be reconciled with the need to apply community law 
uniformly’ (Case 94/71 Schlüter [1972]). 

44  O. MIR PUIGPELAT, in particular, describes it as ‘empty wrapping that adds nothing to the principles of 
subsidiarity and proportionality as checks on the EU’s legislative powers’ (La codificación del procedimiento 
administrativo en la unión administrativa europea, op. cit., p. 59). 

45  Bear in mind the new classification of Union competences (Articles 2, 3, 4 and 6 TFEU). 
46  The abundance of literature on this subject includes: CARRO MARTÍNEZ, A., La Unión Europea y el principio de 

subsidiariedad, in Revista de Administración Pública, núm. 126, September - December 1991, pp. 217 to 252; 
MILLON-DELSON, C., Le principe de subsidiarité, PUF, Paris, 1993; DE QUADROS, F., O princípio da 
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In fact, the independent drafting of national procedural rules is more commonly referred to 
in European case law as a means of guaranteeing the full and unconditional application of 
European law, on equal terms with national provisions, than as a means of asserting their 
separate nature. The result is that national procedural rules drafted for the application of 
Union law ensure the same level of compliance as for national legislation and guarantee the 
exercise in practice of rights deriving from it47. 

 
These are the legal principles of equivalence and effectiveness, which, while they are 
applied in literal terms to the procedural channels for administrative and judicial 
complaints, in particular, with regard to the latter, help to shape the procedural framework 
across a wide range of areas of administrative activity. They therefore constitute a 
restriction on Member States’ autonomy in terms of proceedings but also in terms of 
procedure, in the interests of the uniform and effective application of European law in 
accordance with the general principle of sincere cooperation, to which end, ‘the Member 
States shall take any appropriate measure, general or particular, to ensure fulfilment of the 
obligations arising out of the Treaties or resulting from the acts of the institutions of the 
Union [...] and refrain from any measure which could jeopardise the attainment of the 
Union’s objectives’ (Article 4(3) TEU)48. 

 

                                                                                                                                                            
subsidiariedade no Direito Comunitário após o Tratado da União Europeia, Almedina, Coimbra, 1995; DE 
AREILZA CARVAJAL, J. M., El principio de subsidiariedad en la construcción de la Unión Europea, in Revista 
Española de Derecho Constitucional, No 45, September - December 1995, pp. 53 to 93; RODRÍGUEZ-ARANA, 
J., Cuatro estudios de Derecho Administrativo Europeo: Derechos fundamentales, subsidiariedad, subvenciones 
y Administraciones públicas, Comares, Granada, 1999, pp. 17 to 92; ESTELLA DE NORIEGA, A., La paradoja de 
la subsidiariedad: reflexiones en torno a la jurisprudencia comunitaria relativa al artículo 3B(2) del Tratado de 
la Comunidad Europea, in Revista Española de Derecho Administrativo, No 101, January - March 1999, pp. 71 
to 100; and El dilema de Luxemburgo: El Tribunal de Justicia de las Comunidades Europeas ante el principio de 
subsidiariedad, CERA, Madrid, 2000;CARRETERO GARCÍA, A., Los principios de atribución de competencias, 
subsidiariedad y proporcionalidad en el Tratado de la Unión Europea, Diputación Provincial de Toledo, 1999; 
CHICHARRO LÁZARO, A., El principio de subsidiariedad en la Unión Europea, Aranzadi, Pamplona, 2002; 
ALBERTÍ, E., FOSSAS, E. and CABELLOS, M. A., El principi de subsidiarietat a la Unió Europea, Parlament de 
Catalunya, Barcelona, 2005; DAVIES, G., Subsidiarity: The wrong idea, in the wrong place, at the wrong time, 
in Common Market Law Review, vol. 43, No 1, 2006, pp. 63 to 84; MARTÍN Y PÉREZ DE NANCLARES, J., La 
nueva regulación de competencias en el Tratado de Lisboa: especial referencia al control del principio de 
subsidiariedad, in the collective work El Tratado de Lisboa: La salida de la crisis constitucional, Iustel, Madrid, 
2008, pp. 273 to 294; and RODRÍGUEZ-IZQUIERDO SERRANO, M., Subsidiariedad, nuevos intérpretes, nuevas 
interpretaciones, in MATIA PORTILLA, F. J. (ed.), Estudios sobre el Tratado de Lisboa, Comares, Granada, 
2009, pp. 53 to 63. 

47  For a detailed guide to such case law, see MUÑOZ MACHADO, S., Los principios generales del procedimiento 
administrativo comunitario…, op. cit., p. 341 et seq. And, in particular, Case 33/76 Rewe-Zentralfinanz and 
Rewe-Zentral [1976], paragraph 5; Case 309/85 Bruno Barra v Belgian State and City of Liège [1988], 
paragraph 18; Case 68/88 Commission v Greece [1989], paragraphs 24 and 25; Cases C-430/93 and C-
431/93 van Schijndel and van Veen v Stichting Pensioenfonds [1995], paragraph 17; Case C-53/04 Marrosu 
and Sardino [2006], paragraph 52; Case C-432/05 Unibet v Justitiekanslern [2007], paragraph 43; Case C-
1/06 Bonn Fleisch v Hauptzollamt [2007], paragraph 41; Case C-268/06 Impact [2008], paragraph 46; 
Case C-542/08 Friedrich G. Barth [2010], paragraph 17;and Case 246/09 Bulicke v Deutsche Büro 
Service GmbH [2010], paragraph 25. 

48  In response to the question as to why Community case law focuses on the interaction between procedural 
rules in the judicial sphere and Community law while neglecting to refer in the same way to the role of public 
administrations, A. GARCÍA URETA argues that ‘this is down, to a certain extent, to the fact that the Court of 
Justice considers questions referred by the national judicial authorities for a preliminary ruling in the light of 
the problems with which the latter are faced. However, that cannot rule out an analysis of the role of public 
administrations and, consequently, of the procedural rules governing their activities. Thus, the fundamental 
principles and obligations arising from Community case law are not applicable only to provisions relating to 
proceedings before judicial authorities but also to procedures before public administrations’ (Procedimiento 
administrativo y Derecho comunitario. Silencio administrativo, nulidad y anulabilidad de los actos en la Ley 
30/1992, IVAP, Oñati, 2002, pp. 18 and 19). 
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According to the Judgment of the Court of 9 December 2010 in Case C-568/08 Combinatie 
v Provincie, as regards possible Member State liability for damage caused to individuals by 
infringements of EU public procurement law, ‘in the absence of EU provisions in that area 
[...], the detailed procedural rules governing actions for safeguarding an individual’s rights 
under EU law must be no less favourable than those governing similar domestic actions 
(principle of equivalence) and must not render practically impossible or excessively difficult 
the exercise of rights conferred by EU law (principle of effectiveness)’ (paragraphs 90 and 
91)49. 
 
4.2. Direct and sectoral subordination. The harmonisation of 
substantive and appeal proceedings 
 
As highlighted by the most established legal theory50, the other means by which national 
procedural autonomy is subordinated stems from the power of European regulations to 
alter national legal orders in the interests of a common judicial system, which does not stop 
at substantive concerns, but frequently applies to organisational and procedural rules, with 
a view to achieving the objectives of judicial integration51. 

 
It is in the various sectoral areas of European policies but also in the more general area of 
public procurement that transposition has brought about a genuine Europeanisation of 
national administrative law, using European procedural provisions to drive this change52. A 
great many Directives over the last few decades have been characterised by dense 
procedural content, in spite of the fact that framework regulations are considered 
preferable to detailed measures and that they are, in any case, indirect instruments that 
allow the national authorities to choose the manner and means of achieving the intended 

                                                 
49  A form of judicial monitoring of national procedural rules that, according to established legal theory, has been 

narrowing in on Member State autonomy through legal rulings. Or, as E. SCHMIDT-ASSMANN concludes (in 
Pluralidad de estructuras y funciones de los procedimientos administrativos en el Derecho alemán, europeo e 
internacional, op. cit., pp. 96 and 97), ‘this organisational and procedural autonomy is, in practice, restricted 
and offset by the requirements of functional equivalence between all States and of effectiveness of application. 
This tendency is, of course, related to the theory of ‘effet utile’ (effectiveness), which has enabled the Court of 
Justice to encroach, and unsystematically at that, on theories of long standing in national legal systems, such 
as the binding nature of administrative acts. The phenomenon has been described as the instrumentalisation of 
national procedural law’. 

50  CHITI, M. P. and GRECO, G. (comp.), Trattato di diritto amministrativo europeo, op. cit., p. 9 et seq.; BARNÉS 
VÁZQUEZ, J., Procedimiento administrativo e integración europea, in Rivista Italiana di Diritto Pubblico 
Comunitario, No 5, 2004, pp. 1103 to 1134; SCHWARZE, J., Rules and general principles of European 
administrative law, in Rivista Italiana di Diritto Pubblico Comunitario, No 5, 2004, pp. 1219 to 1241; RÖHL, H. 
C., El procedimiento administrativo y la Administración “compuesta” de la Unión Europea, op. cit., p. 117 et 
seq. 

51  With regard to the implications of European law for the most basic concepts of Spanish administrative law, 
both substantive and procedural, general and specific (organisation and administrative procedures, 
fundamental rights, public procurement, interim protection, public services and criminal procedural law), see 
ORTEGA ÁLVAREZ, L.; ARROYO JIMÉNEZ, L., and PLAZA MARTÍN, C. (ed.), Spanish Administrative Law under 
European Influence, Europa Law Publishing, Groningen, 2010. See also SCHWARZE, J., Administrative Law 
under European Influence…, op. cit.; and The Convergence of the Administrative Laws of the EU Member 
States, in European Public Law, No 4, 1998, pp. 191 to 210; SNYDER, F. et al., The Europeanisation of Law: 
The Legal Effects of European Integration, Hart Publishing, Oxford/Portland, 2000; DELLA CANANEA, G., 
Beyond the State: the Europeanization and Globalization of Procedural Administrative Law, in ORTEGA 
ÁLVAREZ, L. (ed.), Studies on European Public Law, Lex Nova, Valladolid, 2005, p. 68 et seq.; JANS, J. H. et 
al., Europeanisation of Public Law, Europa Law Publishing, Groningen, 2007; and RUFFERT, M., De la 
europeización del Derecho Administrativo a la Unión administrativa europea, in VELASCO CABALLERO, F. and 
SCHNEIDER, J.-P. (comp.), La union administrativa europea, Marcial Pons, Madrid, 2008, pp. 87 to 107. 

52  RÖHL, H. C., El procedimiento administrativo y la Administración “compuesta” de la Unión Europea, op. cit., p. 
117. 
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results53. This is in addition to other direct instruments in which the Union lays down 
procedural requirements, such as regulations, which supplant national procedural rules 
entirely [such as Council Regulation (EEC) No 2913/92 of 12 October 1992 establishing the 
Community Customs Code], or common procedural standards in the form of rights to and 
principles of good administration of general application. 

 
Under these circumstances, which are exacerbated by the codification debate, as we shall 
see, it is not surprising that the established reliance on the adoption of national procedural 
rules for the administrative implementation of European law has become nothing more than 
a back-up arrangement, with these national provisions downgraded to secondary and 
provisional rules in the absence of Union rules or principles54, or, at the very least, 
instructions guided or determined by increasingly dominant European provisions55. 

 
As well as in such distinctive fields of the judicial-administrative system as environmental 
law, with its emphasis on the principle of public participation56, or economic law, the 
procedural harmonisation model can be seen in the sphere of public procurement, both in 
the procedures for awarding public contracts and review procedures in this regard57. In the 
sense that it is based on a broad understanding of the concept of contracting authority58in 
order to ensure free competition - with its requirements relating to publicity, transparency 
and non-discrimination -, streamlined and efficient public contract management and 
procedures for challenging decisions, and from the point of view of increasing alignment 
with environmental and social policy. 

 
Since Spain’s accession to the European Communities, and notwithstanding other 
international sources of law59the abundance of provisions governing public procurement has 
meant an ongoing effort to transpose Directives, under the interpretive guidance of the 

                                                 
53  See the previous version of the Protocol on the application of the principles of subsidiarity and proportionality, 

adopted in Amsterdam in 1997 and annexed to the Treaty establishing the European Community. 
54  GALERA RODRIGO, S., La aplicación administrativa del Derecho comunitario…, op. cit., p. 27 et seq.; GARCÍA 

URETA, A., Procedimiento administrativo y Derecho comunitario…, op. cit., p. 20 et seq. 
55  VELASCO CABALLERO, F., Procedimiento administrativo español…, op. cit., p. 433 et seq. 
56  Law 27/2006 of 18 July 2006 governing the right of access to information, public participation and access to 

justice in environmental matters and transposing Directives 2003/4/EC of the European Parliament and of the 
Council of 28 January 2003 and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 
2003. See, in particular, PLAZA, C. and LOZANO, B., The Europeanization of National Procedural Rules in the 
Field of Environmental Protection, in European Public Law, vol. 15, No 3, 2009, p. 319 et seq. 

57  ORTEGA ÁLVAREZ, L. and PLAZA MARTÍN, C., Administrative Procedure, op. cit., p. 33 et seq.; and MORENO 
MOLINA, J. A., Public procurement, in ORTEGA ÁLVAREZ, L.; ARROYO JIMÉNEZ, L., and PLAZA MARTÍN, C. 
(ed.), Spanish Administrative Law under European Influence, Europa Law Publishing, Groningen, 2010, pp. 83 
to 106. 

58  See the recent work, DE AHUMADA RAMOS, F. J., Delimitación del concepto de ‘organismo de derecho público-
poder adjudicador’. Una propuesta de reforma del art. 1.9 de la Directiva 2004/18/CE, in Revista Española de 
Derecho Administrativo, No 148, October - December 2010, pp. 801 to 829. 

59  In terms of multilateral documents that are binding on signatory organisations and states, or which are merely 
indirect methods of achieving the development and harmonisation of international economic relations: the 
Agreement on the European Economic Area, done at Oporto on 2 May 1992 and adjusted by a Protocol of 
17 March 1993, with the instrument of ratification deposited on 26 November 1993, which entered into force 
on 1 January 1994; the WTO Agreement on Government Procurement, done at Marrakech on 15 April 1994, 
with the instrument of ratification deposited on 30 December 1994, which entered into force on 1 January 
1996; and the Model Law on Procurement of Goods, Construction and Services with Guide to Enactment, 
adopted by the United Nations Commission on International Trade on 15 June 1994. More information in this 
regard can be found in the following studies: URREA SALAZAR, M. J., La contratación internacional de las 
Administraciones públicas, Dykinson, Madrid, 1999; and OLIVERA MASSÓ, P., La problemática sobre la 
delimitación del ámbito subjetivo de las normas internacionales sobre contratación pública: la administración 
instrumental en las Directivas de la Comunidad Europea y en el Acuerdo de Contratación Pública de la 
Organización Mundial del Comercio, in Revista de Administración Pública, No 145, January - April 1998, pp. 
445 to 474. 
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Court of Justice, that aim to achieve the coordination, above certain thresholds, of 
procedures for the award of public works, supply and service contracts, as well 
guaranteeing protection and the right to challenge60This process has not been without its 
difficulties and discord, resulting in the radical transformation of procurement, from the 
protectionist framework of Spanish industry, with its flimsy principles of publicity and 
competition61, to alignment with the requirements of the internal market. 
 
Thus far, this reception of European procurement law, which is no longer restricted 
specifically to the award of contracts (special conditions governing their execution, ius 
variandi62, requirements relating to the payment of contractors and subcontractors etc.), 
has resulted in Law 30/2007 of 30 October 2007 on public sector contracts, following the 
adoption of Directives 2004/18/EC of the European Parliament and of the Council of 31 
March 2004 and Council Directive 89/665/EEC of 21 December 1989, the latter having been 
amended by Directive 2007/66/EC of the European Parliament and of the Council of 11 
December 2007;all of which, alongside the previous system’s deficiencies concerning the 
right to challenge, has given rise to Law 34/2010 of 5 August 2010 amending public 
procurement legislation with regard to review procedures and Law 29/1998 of 13 July 1998 
governing administrative courts and introducing a specific administrative procedure before 

                                                 
60  Although the transversal nature of the principles governing the internal market means that they still apply to 

the award of public contracts that fall outside the scope of the Directives provided that they have a sufficient 
connection with the functioning of the internal market (Case C-458/2003 Parking Brixen GmbH v Gemeinde 
Brixen and Stadtwerke Brixen AG [2005] and Case C-6/05 Medipac-Kazantzidis AE v Venizeleio-Pananeio 
[2007]; and the Commission interpretative communication on the Community law applicable to contract 
awards not or not fully subject to the provisions of the Public Procurement Directives, OJ C 179 of 23 June 
2006, p. 2.). 

 The abundance of works in this regard includes: SANTÍAS VIADA, J. A., SANTAMARÍA DE PAREDES CASTILLO, 
V. and LÓPEZ BLANCO, C., Derecho comunitario de la contratación pública, Ministry of Economy and Finance, 
Madrid, 1991; RAZQUIN LIZARRAGA, M. M., Contratos públicos y Derecho comunitario, Aranzadi, Pamplona, 
1996; MORBIDELLI, G. and ZOPPOLATO, M., Appalti pubblici, in CHITI, M. P. and GRECO, G. (ed.), Trattato di 
Diritto Amministrativo Europeo. Parte Speciale, Giuffrè, Milan, 1997, vol. I, pp. 213 to 284; BAÑO LEÓN, J. M., 
La influencia del Derecho comunitario en la interpretación de la Ley de contratos de las Administraciones 
públicas, in Revista de Administración Pública, No 151, January to April 2000, pp. 11 to 37; PIÑAR MAÑAS, J. 
L., El Derecho comunitario como marco de referencia del Derecho español de contratos públicos, in GÓMEZ-
FERRER MORANT, R. (ed.), Comentario a la Ley de Contratos de las Administraciones Públicas, Thomson-
Civitas, Madrid, 2004, pp. 21 to 51; MARTÍNEZ LAGE, S. and PETITBÒ JUAN, A. (ed.), La modernización del 
Derecho de la competencia en España y en la Unión Europea, Marcial Pons, Madrid, 2005; HUERGO LORA, A., 
El Derecho español de contratos públicos y el Derecho comunitario, in Revista Española de Derecho 
Administrativo, No 126, April - June 2005, pp. 217 to 246; FERNÁNDEZ ASTUDILLO, J. M., Los procedimientos 
de adjudicación de los contratos públicos de obras, de suministro y de servicios en la Unión Europea, Bosch, 
Barcelona, 2005; FERNÁNDEZ GARCÍA, M. Y., Nueva regulación de la contratación pública en el Derecho 
comunitario europeo, in Revista de Administración Pública, No 166, January - April 2005, pp. 281 to 320; 
BOVIS, C., EC Public Procurement: Case Law and Regulation, Oxford University Press, 2006; GIMENO FELIÙ, J. 
M., La nueva contratación pública europea y su incidencia en la legislación española. La necesaria adopción de 
una nueva Ley de contratos públicos y propuestas de reforma, Thomson-Civitas, Madrid, 2006; MORENO 
MOLINA, J. A., Los principios generales de la contratación de las Administraciones públicas, Bomarzo, Albacete, 
2006; HEBLY, J. M. (ed.), European Public Procurement: Legislative History of the “Classic” Directive 
2004/18/EC, Kluwer Law International, The Hague, 2007;LICHÈRE, F., L’influence du droit communautaire sur 
le droit des contrats publics, in AUBY, J.-B. and DUTHEIL DE LA ROCHÈRE, J. (ed.), Droit Administratif 
Européen, Bruylant, Brussels, 2007; BRUNET, F. and CANIVET, G. (ed.), Le nouveau droit communautaire de 
la concurrence, LGDJ, Paris, 2008. 

61  In which regard, Article 13 of the articled text of the Law on State Contracts, adopted by Decree 923/1965 of 
8 April 1965 merely stipulates that ‘the contracts referred to in this chapter shall be concluded, except where 
otherwise provided by this law, in accordance with the principles of publicity and competition [...]’. For 
information on the emergence of legal arrangements granting access to the Spanish public procurement 
market, see LLAVADOR CISTERNES, H. (comp.), Gestión local Aranzadi. Contratación administrativa, Foreword 
by José M. Baño, Thomson-Aranzadi, Navarre, 2009, p. 38 et seq. 

62  The aim, in fact, of most of the procurement reforms introduced by Law 2/2011 of 4 March 2011 on 
sustainable economy is to aid the extension across the entire public sector of the administrative arrangements 
associated with this prerogative, and not just to administrative contracts. 
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specialised bodies (Tribunal Administrativo Central de Recursos Contractuales [Central 
Administrative Court of Procurement Appeals] and its regional counterparts) and including 
the issue of invalidity63. 

 
As a corollary to the important procedural and organisational aspects of this legislation, 
paragraph 1 of the eighth final provision of the Law on public sector contracts stipulates 
that the procedures based thereon ‘shall be governed, in the first place, by the provisions 
laid down therein and in the implementing arrangements and, additionally, by those of 
Law 30/1992 of 26 November 1992 and supplementary rules’. Which, in regard to this 
general procedural law, represents further generalised and transversal regulation of 
administrative procedures, including those conducted by electronic means (in Law 11/2007 
of 22 June 2007 on electronic access to public services by members of the public, and 
Royal Decree 1671/2009 of 6 November 200964), as these provisions concern award 
procedures, the execution and expiry of public contracts and the review of the separable 
acts of preparing, awarding and finalising public contracts. And, consequently, in spite of 
the general and specific instructions set out in Law 30/1992 (for instance, in regard to the 
invalidity of the separable acts and the general administrative review of these acts), there 
is some duplication in the joint procedural provisions, which is questioned by PAREJO 
ALFONSO65, especially when procurement rules apply to the specific areas of excluded 
sectors (Law 31/2007 of 30 October 2007 on procurement procedures in the water, energy, 
transport and postal services sectors, transposing Directives 2004/17/EC of the European 

                                                 
63  The following works address this reform of the public procurement system: MORENO MOLINA, J. A., La reforma 

de la Ley de Contratos del Sector Público en materia de recursos. Análisis de la Ley 34/2010, de 5 de agosto, 
La Ley, Madrid, 2010;PULIDO QUECEDO, M., El nuevo Tribunal Administrativo Central de Recursos 
Contractuales, Thomson-Civitas, Navarre, 2010; CANALES GIL, A., Contratación del sector público tras las 
reformas de 2010, Reus, Madrid, 2010; VICENTE IGLESIAS, J. L., Comentarios a la Ley 30/2007, de 30 de 
octubre, de Contratos del Sector Público, 2nd edition, La Ley, Madrid, 2011; and my monograph La 
adjudicación de contratos en el sector público, Thomson-Civitas, Navarre, 2010. In addition, on the subject of 
the current public procurement system, the following studies are essential reading: CHINCHILLA MARÍN, C., La 
nueva ley de contratos del sector público: ámbito de aplicación y otras cuestiones novedosas, in Revista Vasca 
de Administración Pública, No 79, September - December 2007, pp. 41 to 69; DEL SAZ, S., La nueva Ley de 
Contratos del Sector Público. ¿Un nuevo traje con las mismas rayas?, in Revista de Administración Pública, 
No 174, September - December 2007, pp. 335 to 366; SOSA WAGNER, F. and FUERTES LÓPEZ, M., La Ley de 
Contratos del Sector Público y el murciélago, in Actualidad Jurídica Aranzadi, No 743, 17 January 2008;PAREJO 
ALFONSO, L. and PALOMAR OLMEDA, A. (ed.), Comentarios a la Ley de Contratos del Sector Público, 4 
volumes, Bosch, Barcelona, 2009; BERMEJO VERA, J. (ed.) and BERNAL BLAY, M. A. (comp.), Diccionario de 
contratación pública, Iustel, Madrid, 2009; JIMÉNEZ APARICIO, E. (comp.), Comentarios a la legislación de 
contratación pública, 4 volumes, Thomson-Aranzadi, Navarre, 2009; and GIMENO FELIÙ, J. M., Novedades de 
la Ley de Contratos del Sector Público de 30 de octubre de 2007 en la regulación de la adjudicación de los 
contratos públicos, Thomson-Civitas, Navarre, 2010. 

64  Electronic procurement is governed by the 18th and 19th additional provisions of Law 30/2007 of 30 October 
2007 on public sector contracts; the only additional provision of Royal Decree 817/2009 of 8 May 2009 
partially implementing the above law; and the third additional provision of Law 34/2010 of 5 August 2010 
governing review procedures in this field. In addition, pending the adoption of implementing provisions, in the 
public sector and those sectors not specifically excluded from the aforementioned legislation, 
Order EHA/1307/2005 of 29 April on the use of electronic media in public procurement is applicable. In 
Catalonia, Law 29/2010 of 3 August 2010 on the use of electronic media in the public sector in Catalonia and 
Decree 56/2009 of 7 April 2009 promoting and developing electronic media within the Generalitat govern this 
area. In Galicia, Decree 3/2010 of 8 January 2010 governing electronic invoicing and the use of electronic 
media and information technology in public procurement is applicable. Meanwhile, Castile-Leon is covered by 
the provisions of Agreement 33/2009 of 20 March 2009 adopting binding guidelines for all regional government 
bodies in relation to public procurement. 

65  Who considers it ‘difficult to justify, both from the point of view of the national constitutional requirement for 
one “common procedure” and in terms of the stipulation of Community law that all public contracting 
authorities should adhere to the same basic rules designed specifically to ensure equal access to the public 
contract in question’: PAREJO ALFONSO, L., El procedimiento administrativo en España: situación actual y 
perspectivas de cambio, in BARNÉS VÁZQUEZ, J., (ed.), La transformación del procedimiento administrativo, 
Derecho Global, Seville, 2008, p. 437 et seq. 
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Parliament and of the Council of 31 March 2004 and Council Directive 92/13/EEC of 25 
February 1992, also amended by Directive 2007/66/EC) and of defence and security 
(preliminary draft law on public sector contracts in the area of defence and security, 
transposing Directive 2009/81/EC of the European Parliament and of the Council of 13 July 
2009). 

 
Nevertheless, it is important to clarify that, in those sensitive areas in which the Spanish 
legislator has proved less flexible, such as in the subjective scope of the Directives and the 
effectiveness of the protection and legal remedies in place in respect of infringements of 
the selection procedures, Spanish provisions have confined themselves to complying with 
European requirements, without exceeding them, even though this is at the expense of the 
uniformity of substantive and procedural arrangements, including where, from this latter 
perspective, it runs counter to the theory of separable legal acts66With a prior round of 
infringements and penalties having been necessary,67these seem to have found their 
particular solution in the category ‘contracts subject to harmonised rules’, which makes it 
possible to identify the area of law relating to the Directives and, conversely, the discretion 
available to the national legislator68. 
 
4.3. The extension of European codification to national procedural 
systems 

4.3.1. The issue of competence 

 
The advantageousness has been raised of extending the planned binding codification of the 
basic procedural rules and principles of the European Union to the Member States as the 
main actors in the implementation of European law. This anticipated European achievement 
in the administrative sphere should give rise both to the harmonisation for the Union as a 
whole of its basic administrative procedures and to a common core of guidelines relating to 
procedures and guarantees, recognised at present only unsystematically, which will have a 
bearing on both the European administration and national administrations, since it will 
cover the direct, indirect and joint implementation of European law. 

 
However, the attractions of a Europe-wide code that is able to harmonise, through binding 
provisions, the basis of administrative activity (unity, legal certainty, transparency, 
legitimacy and equal administrative treatment of European citizens, etc.) are offset by the 
debate as to whether the Union is competent to bring about this change, at least in terms 
of this level of codification. Although, on the one hand, the principles of conferral of 
competences and of subsidiarity and proportionality, along with procedural autonomy, 
advise restricting European competence to partial codification, while accepting uniformity in 
the case of the procedural principles applicable to the European institutions 
(Article 298(2) TFEU), on the other, they justify codification to the full vertical and 
horizontal extent, with steps taken to strengthen procedure within the Union and benefit 
integration, to the detriment of Member State autonomy. The public international law 
doctrine of implied powers in reference to the competences integral to the effective 
exercise of substantive powers, the finalistic theory of the effectiveness of legislation and 

                                                 
66  For a more detailed analysis, see my monograph La adjudicación de contratos en el sector público, op. cit., p. 

43 et seq., and 257 et seq. 
67  Which S. DEL SAZ describes as ‘the inevitable ordeal of the transposition of Community public procurement 

provisions’ (La nueva Ley de Contratos del Sector Público..., op. cit., p. 351). 
68   MORENO MOLINA, J. A., ‘Un mundo para SARA’. Una nueva categoría en el Derecho español de la contratación 

pública: los contratos sujetos a regulación armonizada, in Revista de Administración Pública, No 178, January - 
April 2009, pp. 175 to 213. 
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the possibility of recourse to the ‘flexibility clause’ (Article 352 TFEU) would make it 
possible, in spite of the competences excluded from harmonisation69and the necessary 
check in the form of subsidiarity, to fill the gap in respect of a provision comparable to 
Article 149(1)(18) of the Spanish Constitution, without having to forego this definitive step 
towards the uniform application of European law, in its administrative and, above all, 
procedural incarnations70. 

 
In any case, it is well known that differing paces and sensibilities co-exist within the Union, 
which could postpone until a later stage the extension of standard procedures to national 
administrations, which would be a condition of a coherent European system of 
implementation. A codification process applicable to all administrations and stages of 
implementation, and which ensured that administrative activity was conducted in line with 
the requirements of simplification, flexibility and technological innovation, would continue, 
in the worst case scenario, to be a question of political will. 

 
Furthermore, a codification of general guidelines and guarantees for the Member States is 
taking place in practice, not just through case law71but whenever, at national level, the 
convergence measures exceed the Union’s requirements in that regard, through a 
‘voluntary adoption of European law’72or, more subtly, ‘spontaneous adaptation to the 
specific nature and application requirements’ thereof73. This phenomenon occurs in the 
national legislator’s interests, either because it allows European legislation to be adapted to 
national administrative bodies, making it easier to implement, or because it is unfeasible or 
disadvantageous for two different systems of administrative law to operate within one legal 
order74. While this phenomenon takes place in regard to sectoral transposition, its impact 
has also been transferred to general legislation, in particular Law 30/1992; and from that 
basic starting point, it has begun to affect all national legislation, even though this is not 
concerned, strictly speaking, with the implementation of European law. 

 
This is the case, as we shall see below, as regards Spain’s transposition of the Services 
Directive (2006/123/EC) of 12 December 2006, whereby the potential asymmetries and 
tensions arising from adaptation to European provisions were avoided by bowing to the 
superior legislation, even though that meant going beyond what was required by the latter. 
                                                 
69  According to Article 352(3) TFEU, ‘measures based on this Article shall not entail harmonisation of Member 

States’ laws or regulations in cases where the Treaties exclude such harmonisation’. These exclusions are 
essentially foreseen in Article 6 in conjunction with Article 2(5) TFEU and relate to actions to support, 
coordinate or supplement the actions of the Member States in the areas of protection and improvement of 
human health, industry, culture, tourism, education, vocational training, youth and sport, civil protection and 
administrative cooperation. See, in this regard, MIR PUIGPELAT, O., La codificación del procedimiento 
administrativo en la unión administrativa europea, op. cit., p. 83; and MARTÍN DELGADO, I., Hacia una norma 
europea de procedimiento administrativo, op. cit., p. 170. See also, DELLA CANANEA, G., From Judges to 
Legislators? The Codification of EC Administrative Procedures in the Field of State Aids, in Rivista Italiana di 
Diritto Pubblico Comunitario, No 5, 1995, pp. 967 to 980; HARLOW, C., Codification of EC Administrative 
Procedures? Fitting the Foot to the Shoe or the Shoe to the Foot, in European Law Journal, vol. 2, No 1, 1996, 
pp. 3 to 25; and SHAPIRO, M., Codification of Administrative Law: The US and the Union, in European Law 
Journal, vol. 2, No 1, 1996, pp. 26 to 47, the latter suggesting parallels between the United States’ 
Administrative Procedure Act and the current European debate regarding procedural codification. 

70  In addition to other provisions that could be cited in this respect, such as Article 298(2) TFEU relating to a 
European administration, which was included in the Constitutional Treaty (Article III-398) at Sweden’s request, 
in the aim of providing a basis for future rules governing the right to good administration; or the European 
Charter of Fundamental Rights, in spite of the restrictive wording of Article 51(2) thereof, which rules out any 
extension, through its own provisions, of the scope of Union law or the creation of new powers or tasks for the 
EU or the modification of its existing powers and tasks. 

71  See below. 
72  JANS, J. H. et al., Europeanisation of Public Law, op. cit., p. 8 et seq. 
73  VELASCO CABALLERO, F., Procedimiento administrativo español…, op. cit., p. 433 et seq. 
74  SCHWARZE, J., The Convergence of the Administrative Laws of the EU Member States, op. cit., p. 210 et seq. 
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This is in contrast to the national reception of the Directives on public procurement, which, 
as has been stated, is restricted to the minimum necessary, on the basis of the 
‘harmonised procurement’ category. This is demonstrated by the fact that, on the basis of 
the same guarantee of protection and the right to challenge, special appeals and the issue 
of invalidity are restricted in practice to contracts above a certain threshold, a restriction 
that, prior to the most recent reform concerning procurement appeals (Law 34/2010 of 
5 August 2010), attracted criticism from the Spanish Economic and Social Council and 
Council of State75. 

4.3.2. Legitimate expectations and positive silence: the first signs of a common 
administrative procedure in a European mould 

 
The absence of any explicit reference to the principles of European law in the original text 
of Law 30/1992, along with the solitary mention in Article 10 of communication with the 
European Communities76and a cautious assumption of good faith in the ex officio review77, 
was described by MUÑOZ MACHADO as laziness on the part of the Spanish legislator in the 
face of what should have provided its key motivation or inevitable source of inspiration78. 
Although this omission, aimed at balancing out common law, was justified in part by the 
placid acceptance of Community principles under the previous Procedural Law of 17 July 
195879. 
 
It would not be until the amendments introduced by Law 4/1999 of 13 January 1999 that a 
minimal but significant reference to European administrative law would appear in the 
codified procedure, in the form of the general and explicit recognition of the concept of 
legitimate expectations, already employed in constitutional case law80and administrative 
case law81. According to the explanatory statement to this law amending the basic 
Procedural Law, ‘the preliminary title [more specifically, Article 3(1) in fine] introduces two 
principles of action relating to public administration, derived from that of legal certainty. On 
the one hand, the principle of good faith [...]. On the other hand, the principle, well 
established in European procedural law and also recognised by administrative case law, of 
the legitimate expectations of the public, which means that the activities of public 
administrations cannot be altered arbitrarily’. 
 

                                                 
75  According to Report 4/2006 of 20 February 2006 of the Spanish Economic and Social Council on the 

preliminary draft of the present Law on public contracts, special appeals should not be restricted in practice to 
contracts subject to harmonised regulation; instead, the provisional measures associated with them should 
apply to all types of contract, with preference given to measures of a similar nature provided for in the general 
administrative legislation. In its corresponding Report 514/2006 of 25 May 2006, the Council of State also 
advocated extending these guarantee mechanisms to all contracts governed by procurement legislation, even 
where the requirements of the Directive on review procedures were satisfied with the current scope, given that 
the benefits of the prompt and effective settlement of disputes relating to award procedures would apply to 
any public contract, whether or not it was subject to harmonised regulation. 

76  The Spanish Supreme Court ruling of 13 July 2004 provides an interpretation of this article. 
77  cf. CASTILLO BLANCO, F. A., La revisión de oficio de los actos administrativos: Un paso atrás en la 

construcción de un Derecho Común Europeo, in Revista Andaluza de Administración Pública, No 20, October - 
December 1994, p. 178 et seq. 

78  MUÑOZ MACHADO, S., Los principios generales del procedimiento administrativo comunitario…, op. cit., p. 334 
et seq. 

79  For a full account, see ORTEGA ÁLVAREZ, L. and PLAZA MARTÍN, C., Administrative Procedure, op. cit., p. 24 
et seq. 

80  Spanish Constitutional Court rulings 126/1987 of 16 July 1987; 150/1990 of 4 October 1990; 197/1992 of 19 
November 1992; 205/1992 of 26 November 1992; 173/1996 of 31 October 1996; 182/1997 of 28 October 
1997; and 273/2000 de 15 November 2000, etc. 

81  Spanish Supreme Court rulings of 26 February 1989; 25 April 1989; 27 January 1990; 1 February 1990; 7 
October 1991; 14 November 1999; and 15 November 1999, etc. 
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It is an acknowledged fact that the concept of legitimate expectations, whose guarantee of 
the rights of those subject to the administration goes beyond the strictly procedural, was 
imported by Community case law from German administrative law (Vertrauensschutz) in 
the course of the ex officio review of positive illegal measures, and by way of an exception 
to the general principle of the inalterability of administrative measures. Only when 
sufficient account had been taken, in the course of the consideration in the light of case law 
of the public and private interests at stake, of the legitimate expectations of the public as 
regards the legality and upholding of the measure could the European administration 
exercise its power to set aside the decision. As a measure protecting established legal 
situations, it was ripe for further use within Community law and European legal systems 
(liability for damages, expropriation etc.), including in respect of the legislator’s discretion 
as a check on the retroactivity in peius permitted under the law (pseudo- or improper 
retroactivity, whereby the legal rule or provision has a bearing solely on the current effects 
of a legal situation established in the past and still ongoing)82. 
 
This rule of due respect for legitimate expectations would be followed by technical 
improvements introduced by Law 4/1999 with regard to Articles 42, 43 and 44 of 
Law 30/1992, some of which were, according to the explanatory statement, ‘inspired by 
present-day Community public law’ (suspension on specific grounds of the deadline for 
adopting and notifying a decision, including as a result of the prior regulatory involvement 
of a European body under Article 42(5)(b)). This was in the context of the strengthening of 
the obligation to issue a decision83 and of positive silence, with the statutory exception 
replaced by the legal proviso, that of European law, which has been replicated in the reform 
of the services sector and the Law on sustainable economy, as we shall see below. 

                                                 
82  As far as the Spanish legal system is concerned, see Articles 9(3) of the Spanish Constitution and 57(3) and 

62(2) of Law 30/1992 of 26 November 1992 on the Legal Provisions applicable to the Public Administrations 
and the Common Administrative Procedure, as well as the Spanish Constitutional Court ruling 182/1997 of 
28 October 1997 and the Spanish Supreme Court ruling of 15 November 1999 on the German doctrine of 
differing classes and degrees of retroactivity. In terms of the guarantee of legitimate expectations as a general 
principle common to the legal systems of the Member States and European acquis, see MACKENZIE STUART, 
A. J., Legitime expectations and estoppel in Community Law and English Administrative Law, in Legal Issues of 
European Integration, 1983, pp. 53 a 73; HUBEAU, F., Le principe de la protection de la confiance legitime 
dans la jurisprudence de la Cour de Justice des Communautés Européenes, in Cahiers de Droit Européen, 
No 2/3, 1983, pp. 143 to 162; GARCÍA MACHO, R., Contenido y límites del principio de la confianza legítima: 
Estudio sistemático en la jurisprudencia del Tribunal de Justicia, in Revista Española de Derecho 
Administrativo, No 56, October - December 1987, pp. 557 to 571; MARÍN RIAÑO, F., La recepción del principio 
de protección de la confianza legítima en la jurisprudencia del Tribunal Supremo. Comentario a la STS (Sala 
3.ª, Secc. 3.ª) de 28 de febrero de 1989, in La Ley, 1989, pp. 604 to 608; MUÑOZ MACHADO, S., Los 
principios generales del procedimiento administrativo comunitario…, op. cit., p. 353 et seq.; CASTILLO 
BLANCO, F. A., La protección de confianza en el Derecho administrativo, Foreword by Luciano Parejo, Marcial 
Pons, Madrid, 1998; SANZ RUBIALES, I., El principio de confianza legítima, limitador del poder normativo 
comunitario, in Revista de Derecho Comunitario Europeo, No 7, 2000, pp. 91 to 122; GARCÍA LUENGO, J., El 
principio de protección de la confianza en el Derecho Administrativo, Foreword by Raúl Bocanegra, Civitas, 
Madrid, 2002; SARMIENTO RAMÍREZ-ESCUDERO, D., El principio de confianza legítima en el Derecho inglés: la 
evolución que continúa, in Revista Española de Derecho Administrativo, No 114, April - June 2002, pp. 233 to 
262; GARCÍA DE ENTERRÍA, E., El principio de protección de la confianza legítima como supuesto título 
justificativo de la responsabilidad patrimonial del Estado legislador, in Revista de Administración Pública, 
No 159, September - December 2002, pp. 173 to 206; LORENZO DE MEMBIELA, J. B., El principio de confianza 
legítima como criterio ponderativo de la actividad discrecional de la Administración pública, in Revista Andaluza 
de Administración Pública, No 56, October - December 2004, pp. 261 to 273; DÍEZ SASTRE, S., El procedente 
administrativo. Fundamentos y eficacia vinculante, Foreword by Francisco Velasco, Marcial Pons, Madrid, 2008; 
and my work Los principios de irretroactividad y confianza legítima en el Derecho funerario: el régimen 
transitorio de los derechos de sepultura en la jurisprudencia, in Revista Española de Derecho Administrativo, 
No 129, January - March 2006, pp. 173 to 197. 

83  With due note taken of the European case-law line ruling out the conclusiveness of the concept of silence in 
respect of procedures applying specific Community provisions. cf. GARCÍA URETA, A., Procedimiento 
administrativo y Derecho comunitario…, op. cit., p. 40 et seq. 



Policy Department C: Citizens’ Rights and Constitutional Affairs 

 30 

4.3.3. The connotations of generality in procedures governing access to and the provision 
of services 

 
The process of aligning Spanish law with Directive 2006/123/EC of the European Parliament 
and of the Council of 12 December 2006 on services in the internal market84, in spite of 
officially being a question of sectoral transposition, albeit on a large scale and subject to 
detailed procedural conditions, is an example of the adaptation of Spanish general 
procedural rules to European arrangements by indirect means or collaterally. It is as if the 
restlessness building up in the European Union as regards administrative procedure, 
together with renewed European objectives for the liberalisation of services, could not help 
but leave its mark in the shape of codified rules on procedure and administrative activity. 
 
It is an interesting example of the Europeanisation of Law 30/1992 and other general 
provisions of the Spanish legal system, assisted by various factors, including the expansion 
of services activities under Article 57 TFEU85, albeit subject to the list of exceptions set out 
in the Bolkestein Directive and transposition arrangements; the controversial qualitative 
leap the Directive entails in its subjective application to national service providers86(where 
Articles 49 and 56 TFEU, which reassert the great freedoms of establishment and 
movement of services on which the internal market is based, confine themselves to 
relations between Member States for the purposes of prohibiting any discrimination against 
non-nationals, which is a far cry from the ambitious scaling down of controls laid down by 
the Directive87); the very importance of the authorisation procedure as a means of prior 
administrative control; and the phenomenon of the voluntary adoption of European law by 
                                                 
84  More information about this Directive implementing the Lisbon Strategy and its national transposition can be 

found in the following studies: FERNÁNDEZ RODRÍGUEZ, T.-R., Un nuevo Derecho Administrativo para el 
mercado interior europeo, in Revista Española de Derecho Europeo, No 22, 2007, pp. 189 to 197; DE LA 
QUADRA-SALCEDO JANINI, T., Quo Vadis, Bolkestein? ¿Armonización o mera desregularización de la 
prestación de servicios?, in Revista Española de Derecho Europeo, No 22, 2007, pp. 237 to 280; PÉREZ DE LAS 
HERAS, B., El mercado interior europeo. Las libertades económicas comunitarias: mercancías, personas, 
servicios y capitales, 2nd edition, University of Deusto, Bilbao, 2008, p. 120 et seq.; REVISTA DE DERECHO DE 
LA UNIÓN EUROPEA, La Directiva relativa a los servicios en el mercado interior (la Directiva Bolkestein), No 14, 
special edition, 2008; PAREJO ALFONSO, L., La desregulación de los servicos con motivo de la Directiva 
Bolkestein: la interiorización, con paraguas y en ómnibus, de su impacto en nuestro sistema, in El Cronista del 
Estado Social y Democrático de Derecho, No 6, June 2009, pp. 34 to 41; DE LA QUADRA-SALCEDO 
FERNÁNDEZ DEL CASTILLO, T. (ed.), El mercado interior de servicios en la Unión Europea. Estudios sobre la 
Directiva 123/2006/CE relativa a los servicios en el mercado interior, Marcial Pons, Madrid, 2009; and La 
ordenación de las actividades de servicios: Comentarios a la la Ley 17/2009, de 23 de noviembre, Thomson-
Aranzadi, Navarre, 2010; RIVERO ORTEGA, R. (ed.), Mercado europeo y reformas administrativas. La 
transposición de la Directiva de servicios en España, Thomson-Civitas, Navarre, 2009; Libro Marrón 2009: 
Retos y oportunidades para la transposición de la Directiva de Servicios, Círculo de Empresarios, Madrid, 2009; 
REVISTA DE ESTUDIOS LOCALES, Transposición de la Directiva de Servicios, No 122, special edition, July - 
August 2009; GONZÁLEZ GARCÍA, J. V., La transposición de la Directiva de Servicios: aspectos normativos y 
organizativos en el Derecho Español, in Revista Española de Derecho Europeo, No 32, 2009, pp. 469 to 
506;and FUERTES LÓPEZ, M., Luces y sombras en la incorporación de la Directiva de Servicios (awaiting 
publication and which I have read owing to the kindness of the author). 

85  Not for nothing do they represent the largest sector of the European and Spanish economy, accounting for 
70% of GDP and jobs in the majority of Member States. 

86  Notwithstanding certain provisions and with the obvious exception of the movement of services in respect of 
providers established in another Member State (freedom to provide services). 

87  Aspects that have continued to fuel an interesting debate about the European Union’s role with regard to each 
Member State’s freedom to conduct business and the precious social, environmental and other advances they 
have achieved. See, in particular, DE LA QUADRA-SALCEDO FERNÁNDEZ DEL CASTILLO, T., La Directiva de 
Servicios y la libertad de empresa, in El Cronista del Estado Social y Democrático de Derecho, No 7, October 
2009, pp. 46 to 61; and Libertad de establecimiento y de servicios: ¿Reconocimiento mutuo o país de origen?, 
in Revista Española de Derecho Administrativo, No 146, April - June 2010, p. 257 et seq.; and FERNÁNDEZ 
RODRÍGUEZ, T.-R., Foreword by RIVERO ORTEGA, R., Mercado europeo y reformas administrativas. Mercado 
europeo y reformas administrativas. La transposición de la Directiva de servicios en España, Thomson-Civitas, 
Navarre, 2009, p. 17 et seq. 
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the national legislator, which prompted Law 25/2009 of 22 December 2009 (known as the 
‘Omnibus Law’) to ‘extend the principles of good regulation to sectors not covered by the 
Directive’88. 

 
This far-reaching reform with transversal effects on Spain’s basic procedural provisions has 
resulted, along with other horizontal measures taken prior to the casuistic subordination of 
authorisation regimes to the principles of non-discrimination, justification for overriding 
reasons of public interest and proportionality89, in the widespread recognition of such 
principles of administrative intervention, as well as general provision for the concepts of 
declaration of liability and prior notification, as means of subsequent verification and, 
ultimately, less restrictive alternatives to authorisation in the interests of the principle of 
proportionality90. To that end, a new Article 39(a) was inserted in Law 30/1992 by 
Law 25/2009 of 22 December 2009 on the ‘principles of intervention by public 
administrations in respect of the pursuit of an activity’, along with a new Article 71(a) 
governing the declaration of liability and prior notification, with the corresponding 
amendment with regard to local authorities of Article 84 of Law 7/1985 of 2 April 1985 
governing local authorities. The latter provision is supplemented by Articles 84(a) and 
                                                 
88  ‘[...] in line with an ambitious approach that will contribute significantly to improving the regulatory 

environment for the services sector and removing unjustified or disproportionate requirements or obstacles’ 
(Explanatory statement to Law 25/2009 of 22 December 2009 amending various laws to bring them in line 
with the Law on freedom of access to service activities and the provision thereof). 

89  The reform covered all areas of Spain to ensure that the introduction of the Services Directive did not interfere 
with the distribution of regional or local competences. In this regard, Report 99/2009 of the Council of State of 
18 March 2009 on the Preliminary Draft Law on free access to service activities and the exercise thereof (now 
Law 17/2009 of 23 November 2009), referred to the advisability of adopting a harmonising law to remove the 
risk of complications with the transposition of the Directive. This regional transposition was assured by Catalan 
Decree 106/2008 of 6 May 2008 laying down measures to remove formalities and simplify procedures to 
facilitate economic activity; Law 12/2009 of the Region of Murcia of 11 December 2009 amending various laws 
to bring them in line with Directive 2006/123/EC of the European Parliament and of the Council of 12 
December 2006 on services in the internal market; Law 7/2009 of Castile-La Mancha of 17 December 2009 
amending various laws to bring them in line with the aforementioned Directive; Law 1/2010 of 11 February 
2010 amending various laws of Galicia to bring them in line with the Directive; Law 6/2010 of Navarre of 
6 April 2010 amending various laws of Navarre to bring them in line with the Directive; and Law 12/2010 of 
12 November 2010 amending various laws for the transposition of the Directive in the Balearic Islands. 

90  As noted by E. RIVERO YSERN, ‘in the case of a supervisory measure (authorisation regimes), the first point to 
bear in mind, as emphasised previously by the German doctrine, should be to note that the severest of the 
possible remedies should be the ultima ratio of the intervention policy or measure (FLEINER). This is now 
known as the principle of proportionality, of such importance within the Directive. It is laid down officially in 
Article 6(2) of the Spanish Regulation on local authority services: if various intervention measures are possible, 
‘the one that is least restrictive of individual freedom shall be chosen’ (La actividad de intervención en la 
Directiva de Servicios: autorizaciones administrativas, declaraciones responsables y comunicaciones previas, in 
RIVERO ORTEGA, R. (ed.), Mercado europeo y reformas administrativas. La transposición de la Directiva de 
servicios en España, Thomson-Civitas, Navarre, 2009, pp. 154 and 155). In the same vein: see LAGUNA DE 
PAZ, J. C., El estruendo del parto de los montes, in El Cronista del Estado Social y Democrático de Derecho, 
No 6, June 2009, p. 42 et seq.; and Controles administrativos para el acceso al mercado: autorizaciones, 
declaraciones responsables y comunicaciones previas, in VICENTE BLANCO, D.-J. and RIVERO ORTEGA, R. 
(ed.), Impacto de la transposición de la Directiva de servicios en Castilla y León, CESCYL, Valladolid, 2010, pp. 
311 to 328. As M. FUERTES LÓPEZ has written, ‘I disagree with the idea that “authorisation is guilty and must 
prove its innocence”, because authorisation is a legitimate measure that has to be reasonable and not 
arbitrary. It must be justified and proportional. We have been reading about most of these concepts for years, 
because administrative intervention has always been required to be minimal and proportional, to tie in with the 
aim pursued and to guarantee the principle of freedom’ (Luces y sombras en la incorporación de la Directiva de 
Servicios, op. cit., p. 4). See also RODRÍGUEZ FONT, M., Declaración responsable y comunicación previa: su 
operatividad en el ámbito local, in FONT I LLOVET, T. and GALÁN GALÁN, A. (ed.), Anuario del Gobierno Local 
2009: La Directiva de Servicios. Contratación local y crisis económica. Nuevos desarrollos estatutarios, Institut 
de Dret Públic, Barcelona, 2009, pp. 261 to 300; LOZANO CUTANDA, B., Ley ómnibus: silencio administrativo, 
declaración responsable y comunicación previa, in Diario La Ley, No 7339, February 2010; and RAZQUIN 
LIZARRAGA, J. A., De la intervención administrativa previa al control a posteriori: la reforma del procedimiento 
administrativo común a consecuencia de la Directiva de Servicios, in Revista Aranzadi Doctrinal, No 2, May 
2010, pp. 115 to 134. 
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84(b)91, inserted, in this case, by Law 2/2011 of 4 March 2011 on sustainable economy in 
order to restrict licences to those activities associated with overriding reasons of general 
interest, in connection with the preservation of public health and safety, the environment 
and historical and cultural heritage, in which regard current legislation in all areas of 
competence is to be evaluated (eighth additional provision). 

 
This is not to forget the generalised application of positive administrative silence in all 
procedures initiated by the interested party, except in legal circumstances in which 
negative silence remains duly justified by an overriding reason of general interest, in 
accordance with Article 43(1) of Law 30/1992, as amended by the ‘Omnibus Law’, in 
addition to the widespread introduction of tacit consent for specific procedures relating to 
the authorisation of services, in accordance with Article 6 of Law 17/2009 of 23 November 
2009 on freedom of access to service activities and the provision thereof (a sectoral 
framework known as the ‘Umbrella Law’)92. Article 40 of the Law on sustainable economy 
lays down the responsibility of the Spanish State and Autonomous Communities93to steer 
legislative reform in this direction in order to improve the work of public administrations, 
which goes some way to addressing the unfortunate fourth additional provision of the 
Omnibus Law, according to which, ‘the existence of overriding reasons of general interest 
shall be understood to be present in those procedures which, having been subject prior to 
the entry into force of this law to statutory provisions or Community law, obey the principle 
whereby the absence of any notification of a decision relating to the procedure within the 
prescribed period shall be interpreted as a refusal’. 

 
Nevertheless, this strategy for the transposition of the Services Directive and the overall 
context of European harmonisation continue to suffer from the absence of a more far-
reaching and systematic reform of the Law on common administrative procedure, as is the 
case in other European countries with established procedural legislation94. 

4.3.4. Legal principles of a procedural nature 
 
The role played by Community case law in the development of European administrative 
procedure can only be described as instrumental, since, in addition to building up a solid 
body of principles and rules over the years inspired by national legal systems, thereby 
paving the way for their consent in respect of direct application, these principles have 
returned to the original systems fine-tuned and streamlined for the procedural application 
of European law. Consequently, the praetorian contribution to the essential nature of 
procedure within the Union has been a two-way process, not just in its gestational stage, 
but throughout the development of the doctrine of the European administrative act, 

                                                 
91  And by minimal changes to the revised text of the Law on Local Tax Authorities, approved by Royal Legislative 

Decree 2/2004 of 5 March 2004, authorising local tax authorities to levy fees for the verification of those 
activities not subject to prior authorisation or control. 

92  The source of this provision in favour of positive silence, except where ruled out by reasons of overriding 
general interest, can be found in Article 13(4) of the Services Directive. 

93  ‘[...] The Autonomous Communities will also assess whether there exist overriding reasons of general interest 
that justify maintaining a system of negative administrative silence in administrative procedures governing by 
legislation adopted prior to the drafting of Article 43 of Law 30/1992 of 26 November 1992 on the Legal 
Provisions applicable to the Public Administrations and the Common Administrative Procedure, deriving from 
Law 25/2009 of 22 December 2009 amending various laws to bring them in line with the Law on freedom of 
access to service activities and the provision thereof [...]’. 

94  ‘In those European countries with procedural legislation as solid as ours (such as Germany), one of the chief 
means of transposing the Directive has involved a fresh reform of their regulatory legislation, as a result of 
which it will no doubt take years to bring this piece of legislation in line with economic and social needs’, 
RIVERO ORTEGA, R., La transposición de la Directiva de servicios en España, in the collective work Mercado 
europeo y reformas administrativas, Thomson-Civitas, Navarre, 2009, p. 84. 
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reminiscent in part of the changes undergone within procedural law in many Member 
States95, influencing the latter in their regulation and application measures, beyond merely 
the theory of equivalence and effectiveness, through the harmonising and protective 
vocation of European case law. 
 
However, this is not the place to begin to outline even the most basic guidelines of the 
European system, many of which are now laid down in the Treaties, the European Charter 
of Fundamental Rights and soft law documents. Some relate more closely than others to 
the procedural aspects of the function of administration, but all are the subject of scientific 
study96, given their dominance in the most varied aspects of the European legal order with 
regard to scrutiny of administrative discretion and the protection of fundamental rights. The 
principles of the presumption of the legality of administrative acts, the general fairness of 
European measures, self-organisation, defence, legal certainty and legitimate expectations, 
equality, proportionality and transparency, or the more procedural principles of 
competence, review, publicity, notification, reasoned decision-making and officiality, 
together with the vital principle of good administration,97form the organisational and 
functional backbone of the European legal system. 
 

                                                 
95  There have even been parallels between the European Court of Justice and the French Council of State: 

MACKENZIE STUART, W., The European Community and the Rule of Law, op. cit., p. 13 et seq.; and WADE, W. 
and FORSYTH, C., Administrative Law, op. cit., p. 15 et seq. As A. WEBER states (El Procedimiento 
Administrativo en el Derecho Comunitario, op. cit., p. 62.), ‘European administrative law has come about, 
essentially, as praetorian law, through the investigation and comparative analysis of the general principles of 
law applicable in the Member States. The wealth of judicial creation has always been in evidence, in contrast to 
the situation within international law or the constitutional law of each State’. 

96  In addition to those works already cited, see MANN, C. J., The Function of Judicial Decision in European 
Economic Integration, Martinus Nijhoff, Dordrecht, 1972; AKEHURST, M., The Application of General Principles 
of Law by the Court of Justice of the European Communities, in The British Year Book of International Law, 
1981, pp. 29 to 51; LASOK, P., Unwritten principles of Community Law, Vorträge, Saarbrücken, 1982, p. 15 et 
seq.; ADINOLFI, A., I principi generali nella giurisprudenza comunitaria e la loro influenza sugli ordinamenti 
degli stati membri, in Rivista Italiana de Diritto Pubblico Comunitario, 1994, pp. 521 to 578; CHITI, M. P., The 
role of the European Court of Justice in the development of general principles and their possible codification, in 
Rivista Italiana de Diritto Pubblico Comunitario, 1995, pp. 661 to 671; NEHL, H. P., Principles of Administrative 
Procedure in EC Law, Hart Publishing, Oxford, 1999; PAREJO ALFONSO, L., Los principios generales del 
Derecho administrativo comunitario, in the collective work Manual de Derecho Administrativo Comunitario, 
CERA, Madrid, 2000, p. 66 et seq.; SCHWARZE, J., The principle of proportionality and the principle of 
impartiality in European Administrative Law, in Rivista Trimestrale di Diritto Pubblico, No 1, 2003, pp. 53 to 
75;TRIDIMAS, T., The General Principles of EU Law, Oxford, 2006; SIMONATI, A., Procedimento 
amministrativo comunitario e principi a tutela del privato nell’analisi giurisprudenziale, Cedam, Padua, 2009; 
and DELLA CANANEA, G. and FRANCHINI, C., I principi dell'amministrazione europea, G. Giappichelli, Turin, 
2010. 

97  For a general perspective, see the Commission White Paper on European Governance (COM(2001) 428) of 25 
July 2001. Works that examine the application of this principle in a European context include: SÖDERMAN, J., 
El derecho fundamental a la buena administración, in Gaceta Jurídica de la Unión Europea y de la 
Competencia, No 214, 2001, pp. 8 to 14; MILLET, L., The right to good administration in European law, in 
Public Law, 2002, pp. 309 to 322; RAPELLI, V., Il diritto ad una buona amministrazione comunitaria, 
Giappichelli, Turin, 2004; TOMÁS MALLÉN, B., El derecho fundamental a una buena administración, op. cit.; 
GALETTA, D. U., Il diritto ad una buona amministrazione europea come fonte di essenziali garanzie 
procedimentali nei confronti della pubblica amministrazione, in Rivista Italiana di Diritto Pubblico Comunitario, 
No 3/4, 2005, pp. 819 to 857; NASSIS, C., Good Administration in the European Union: The Role of the 
European Ombudsman and the European Network of Ombudsmen, Esperia Publications, London, 2009; NIETO 
GARRIDO, E., Administración europea y derechos fundamentales: los derechos a una buena administración, de 
acceso a los documentos y a la protección de datos de carácter personal, in NIETO GARRIDO, E. and MARTÍN 
DELGADO, I., Derecho administrativo europeo en el Tratado de Lisboa, Marcial Pons, Madrid, 2010, pp. 53 to 
87; MARTÍN DELGADO, I., Fundamental Rights and Good Administration, op. cit., p. 43 et seq.; and PERFETTI, 
L. R., Diritto ad una buona amministrazione, determinazione dell’interesse pubblico ed equità, in Rivista 
Italiana di Diritto Pubblico Comunitario, No 3/4, 2010, pp. 789 to 844. 
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Consequently, even with the progress achieved and that which the Union anticipates 
making in the near future, case law must still be considered the binding element in the 
consolidation and renewal of European administrative law. 
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5. CONCLUSIONS 
 

The prominence administrative procedure has gained, not solely as a means of adopting 
eventual applicable measures, but as an end in itself, is particularly visible within European 
law, where procedure has become one of the main forces of European integration, in terms 
of direct, indirect and integrated implementation. 

 
With regard to direct implementation by the European institutions, we have witnessed a 
search for a European administrative identity become a drive to overcome its present state 
of fragmentation. 

 
In terms of indirect implementation by the Member States, in spite of the underlying 
tension between the principles of subsidiarity, proportionality and organisational and 
procedural autonomy, on the one hand, and need to ensure the effective and uniform 
application of European law (principle of sincere cooperation pursuant to Article 4(3) TEU), 
on the other, it is true that national autonomy has been eroded by the growing 
Europeanisation of national administrative procedures, both through case law (principles of 
equivalence and effectiveness, along with other rules of a procedural nature) and as a 
result of the harmonisation of sectoral legislation, with the prospect of the planned binding 
codification of European administrative procedure even being extended to national 
procedural provisions. Something that has been occurring in practice as a result of the 
actions of national legislators (voluntary or spontaneous adoption of European law), with 
the contrasting examples within the Spanish legal system of its reception of the Services 
Directive (a further step towards the alignment with European provisions of Law 30/1992 of 
26 November 1992 on the Legal Provisions applicable to the Public Administrations and the 
Common Administrative Procedure and other general provisions concerning intervention 
and administrative silence, greatly in evidence in Law 2/2011 of 4 March 2011 on 
sustainable economy) and its adaptation to the most recent Directives on public 
procurement (which was restricted to the bare minimum on the basis of the ‘harmonised 
procurement’ category, at the price of the fragmentation of substantive and procedural 
arrangements, following previous infringements and penalties). 

 
It is also important to note that the dichotomy between direct and indirect implementation 
is being replaced by a third form of administrative implementation characterised by 
measures shared between the European administration and individual national 
administrations. An integrated or composite administration arrangement that, aside from 
lending added complexity to the European system of application, highlights the need for the 
integral and uniform treatment of European procedure. 

 
An administrative code at European scale is required that is able to harmonise, through 
binding provisions, the basis of administrative activity, to the full vertical and horizontal 
extent, with steps taken to strengthen procedure within the Union and benefit integration, 
to the detriment of Member State autonomy. The public international law doctrine of 
implied powers in reference to the competences integral to the effective exercise of 
substantive powers, the finalistic theory of the effectiveness of legislation and the 
possibility of recourse to the ‘flexibility clause’ (Article 352 TFEU) would make it possible, in 
spite of the competences excluded from harmonisation and the required monitoring of 
subsidiarity, to fill the gap in respect of a provision comparable to Article 149(1)(18) of the 
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Spanish Constitution, without having to forego this definitive step towards the uniform 
application of European law, in its administrative and, above all, procedural incarnations. 



 




