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SUMMARY 
 
Background 

The Member States are the pillars upon which the construction of the European Union as a 
whole rests. That is why one of the most important general principles of the EU’s legal 
system is the principle of sincere cooperation by the Member States, and why the Treaties 
solemnly state the obligation imposed upon them to take all appropriate measures ‘to 
ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of 
the institutions of the Union’ (second paragraph of Article 4(3) TEU). As a result, the 
measures to counter failure to fulfil these obligations become an extremely important 
matter.  

These measures may be taken both by individuals and by national bodies or EU bodies and 
institutions, and may be taken either within an intra-State or a supranational context. Of all 
these measures, however, the one that stands out is the action for failure to fulfil an 
obligation, governed, primarily, by Articles 258-260 TFEU. Within this action there is a pre-
litigation stage, handled, fundamentally, by the Commission, and a litigation stage, heard 
before the CJEU. 

Aims 

 Locating the action for failure to fulfil an obligation within the wider framework of 
the other existing mechanisms for countering failures by the Member States to fulfil 
obligations, and indicating the existence of pre-litigation procedures other than 
those governed by Articles 258-260 TFEU. 

 Analysing the various arrangements that may be present in the pre-litigation stage, 
paying attention to the various entities that act during this stage and the differing 
content that the subsequent litigation stage may have. 

 Examining, specifically,  

 proceedings for failure to fulfil an obligation initiated by the Commission 
(Article 258 TFEU); 

 proceedings for failure to fulfil an obligation initiated by the Member States 
(Article 259 TFEU); 

 proceedings for failure to fulfil an obligation brought against Member States 
which have not complied with previous judgments declaring that they have 
failed to fulfil their obligations and requesting that an obligation be imposed 
on them to pay a lump sum or penalty payments, both in the extended 
version (Article 260(2) TFEU) and in the simplified version introduced by the 
Treaty of Lisbon (Article 260(3) TFEU). 

 Analysing the concept of the complainant of infringements and, specifically,  

 examining its position within the action for failure to fulfil an obligation; 
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 determining the specific basis for the rights that they may have and the 
differing levels of protection which, as a result, correspond to those rights; 

 putting forward alternative models for protecting their interests. 

GENERAL INFORMATION 

KEY FINDINGS 

 Articles 258-260 TFEU govern, almost completely, actions for failure to fulfil an 
obligation. The action for failure to fulfil an obligation is only one of the various 
channels created by the EU’s legal order to respond to failures by the Member 
States to fulfil their obligations within a supranational context.  

 Although there are different variants within the action for failure to fulfil an 
obligation as governed by Articles 258-260 TFEU, they all attribute to the CJEU 
responsibility for declaring a failure to fulfil an obligation, with the Commission and 
Member States having the responsibility of initiating actions. 

The entities that form part of the European Union’s structure have various channels for 
responding to failures by the Member States to comply with EU law. The primary channel, 
and the one that we are going to be predominantly concerned with here is the channel 
primarily governed by Articles 258-260 TFEU. These articles come from the original Treaty of 
Rome, although Article 260 TFEU has undergone amendments to its original wording made 
by the Treaty of Maastricht and the Treaty of Lisbon, as will be seen below1. In parallel, the 
EAEC Treaty contained, up until the Treaty of Lisbon, a substantially identical provision2. 

In this first channel, it is for the CJEU to declare that a Member State has failed to fulfil a 
particular obligation. This is the ‘action for failure to fulfil an obligation’. The provisions set 
out govern both the litigation stage (heard before the CJEU) and the so-called pre-litigation 
stage (handled by the European Commission). 

These provisions also establish the entities entitled to bring the action for failure to fulfil an 
obligation, and the entities against which the action may be brought. According to these 
provisions, the only entities entitled to bring an action are the Commission (Article 258 TFEU) 
and the Member States (Article 259 TFEU)3. In any case, such actions may only be brought 

                                                 
1  Without prejudice to the explanations to be given later in the text, it is indicated here that these principles 

were originally Articles 169-171 EEC Treaty, and that the same numbering was retained following the Treaty of 
Maastricht, despite the significant amendments introduced by that Treaty to these articles. Following the 
Treaty of Amsterdam the articles became Articles 226-228 TEC, and this numbering was kept by the Treaty of 
Nice and did not change until the Treaty of Lisbon, at that time becoming the current Articles 258-260 TFEU. 

2  In their original wording, Articles 141-143 EAEC Treaty reproduced word for word the content of Articles 169-
171 EEC Treaty. The Treaty of Maastricht, in amending Article 171 EEC Treaty also amended, in the same way, 
Article 143 EAEC Treaty, so that both sets of articles remained the same. Article 5 of Protocol No 2 annexed to 
the Treaty of Lisbon, amending the Treaty establishing the European Atomic Energy Community, in the end 
chose to repeal Articles 141-143 EAEC Treaty, also extending to this area the application of Articles 258-260 
TFEU. 

3  Distinct from this is the entitlement that the Member States may have pursuant to arbitration clauses granted 
in accordance with Article 273 TFEU. Under this provision, ‘the Court of Justice shall have jurisdiction in any 
dispute between Member States which relates to the subject matter of the Treaties if the dispute is submitted 
to it under a special agreement between the parties’. This is not an action for failure to fulfil obligations 
incumbent upon the Member States ‘under the Treaties’ and does not, therefore, fall under Article 259 TFEU 
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against the Member State alleged to have failed to fulfil an obligation and never against its 
internal bodies, even though these may be the true authors of the alleged infringement4.  

Nevertheless, one should not lose sight of the existence of other mechanisms which also aim 
to put an end to these situations where Member States have failed to fulfil their obligations, 
where the roles of the Commission and the CJEU are reversed. Thus, it is possible to find 
areas where the Commission – acting by itself, without the need to call upon the CJEU – 
declares the Member State to have failed to fulfil an obligation and imposes upon it 
appropriate obligations to ensure that it puts an end to this failure. Where relevant, it is the 
Member State which has been declared not to have fulfilled an obligation that challenges this 
decision before the CJEU, if it considers this appropriate. This was the general mechanism 
provided for in the ECSC Treaty5 and it is also the mechanism currently contained in Article 
108(2) TFEU and its implementing provisions6. However, mechanisms substantially identical 
to this are also set out in the provisions of secondary legislation7.  

Similarly, the Council may also adopt direct enforcement measures against a Member State 
in the event of failure to fulfil obligations imposed upon it with regard to the public deficit, 
extending to the imposition of fines (Article 126(11) TFEU). For these cases, in addition, the 
possibility of bringing actions under Articles 258 and 259 TFEU is expressly ruled out (Article 
126(10) TFEU)8. 

In all these cases, the failure by a state to fulfil an obligation is declared in an administrative 
procedure, while in situations covered by Articles 258 and ff. TFEU it is declared in a judicial 
process in which there is only a pre-litigation stage (not constituting, strictly speaking, an 
administrative procedure) without any enforceable or enforcing decision being reached. 

Similarly, there are certain variations to both the pre-litigation stage and the entities entitled 
to bring an action for failure to fulfil an obligation under Articles 258-260 TFEU.  

                                                                                                                                                            
but, on the contrary, relates to obligations voluntarily assumed between Member States on subjects ‘which 
relate to the subject matter of the Treaties’. Both types of action, however, are relatively close, as 
demonstrated by the fact that Article 89 ECSC Treaty governs them, respectively, in paragraphs 1 and 2. 

4  Without prejudice to what is said below on the action for failure to fulfil an obligation brought directly by the 
ECB against national central banks, settled case-law has repeated that ‘though each Member State may freely 
allocate areas of internal legal competence as it sees fit, the fact remains that it [the State] alone is 
responsible to the Community under Article 226 EC for compliance with obligations arising under Community 
law’, judgment of the CJEU of 16 December 2004, Commission v Austria, Case C-358/03, paragraph 13. 

5  Until it expired in July 2002, Article 88 ECSC Treaty stipulated that ‘if the High Authority considers that a 
Member State has failed to fulfil an obligation under this Treaty, it shall record this failure in a reasoned 
decision after giving the State concerned the opportunity to submit its comments. It shall set the State a time-
limit for the fulfilment of its obligation.’ Once the time-limit set by the Commission has passed and, if 
applicable, once any action brought by the Member State before the Court of Justice has been dismissed, the 
Commission had various means at its disposal through which to enforce its decision that the Member State had 
failed to fulfil an obligation. As indicated in note 3, Article 89 ECSC Treaty laid down the possibility for Member 
States to bring actions against each other before the Court of Justice, either for failure to fulfil obligations 
deriving from the Treaty (paragraph 1), or pursuant to the arbitration clause (paragraph 2). 

6  Specifically, this article has been extensively developed by Council Regulation (EC) No 659/1999 of 
22 March 1999, and by Commission Regulation (EC) No 794/2004 of 21 April 2004.  

7  This is the case, most significantly, of the ‘financial corrections’, governed by Article 31 of Regulation 
No 1290/2005 and imposed as a result of the implementation of a ‘conformity clearance’ procedure. These 
corrections allow expenditure incurred by the Member States within the framework of pillar 1 of the CAP in a 
way that has infringed Community rules to be excluded from Community financing. The precondition for 
financial corrections is the existence of an ‘irregularity’, failure to comply with EU law by the Member State 
involved, which must be declared by the Commission in the same two-party proceedings that give rise to the 
imposition of the corrections. The Member State is entitled to challenge the Commission’s decision imposing 
such corrections before the CJEU, if it considers this to be appropriate. 

8  However, and pursuant to the judgment of the CJEU of 13 July 2004, Commission v Council, Case C-27/04, the 
Commission is entitled to act against the Council in the event, for example, that the Council refuses to adopt 
recommendations submitted by the Commission concerning the excessive deficit that certain Member States 
may have acquired.  
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Regarding the structure of the pre-litigation stage, it is useful to set out, as a minimum, the 
following clarifications: 

 Article 114(9) TFEU allows either the Commission or the Member States to dispense 
with the pre-litigation stage and to refer the matter directly to the CJEU where there 
is improper use by other Member States of restrictions on or exceptions to the 
approximation or harmonisation provisions adopted in accordance with the previous 
paragraphs of that article. 

 Article 348(2) TFEU also permits the pre-litigation stage to be dispensed with in the 
event of a challenge before the court to the acts of the Member States in the sphere 
of national security and the production of or trade in arms, munition and war 
material, when they adversely affect competition in the internal market and have 
been adopted pursuant to Articles 346 and 347 TFEU. 

 Finally, some provisions of secondary legislation also provide for distinct, and 
possibly alternative, procedures to the pre-litigation stage under Articles 258 and 
259 TFEU9. 

With regard to the entities entitled to bring an action for failure to fulfil an obligation before 
the CJEU, or to have such an action brought against them, the following exceptions, at 
least, should be noted: 

 Article 271(a) TFEU states that the Board of Directors of the EIB is entitled to 
combat directly before the CJEU failures to fulfil obligations deriving from the 
Statute of the EIB by the Member States, referring, for all other relevant matters, to 
Article 258 TFEU10.  

                                                 
9  This is the case with the ‘Strawberry Regulation’ (Regulation No 2679/98, adopted because of the blockades on 

Spanish strawberries by farmers in France), where an accelerated procedure is established in the event of 
grave disruption to the rules of free movement of goods between Member States. Although this is not certain, 
the CJEU might have rejected the idea of this procedure replacing the pre-litigation procedure under Article 
258 TFEU. Specifically, the judgment by the CJEU of 11 November 2005 in Commission v Austria, Case C-
320/03, states that ‘the regulation does not in any way restrict the Commission’s powers under Article 226 EC’, 
expressly referring to the Conclusions of Advocate-General Geelhoed, presented on 14 July 2005, which had 
clearly stated that the procedure under Regulation No 2679/98 neither introduces preliminary requirements 
nor replaces the procedure under Article TFEU, given that ‘the Commission’s powers under Article 226 EC [now 
Article 258 TFEU] cannot […] be qualified or restricted by acts of secondary Community law’. Thus, the 
judgment does not clearly rule out the procedure under Regulation No 2679/98 being able to replace that 
under Article 258 TFEU. It is the Advocate-General who states it clearly. It is interesting to note that both the 
judgment and the Advocate-General’s conclusions refer to the judgment of the CJEU of 2 June 2005, 
Commission v Greece, Case C-394/02, although this decision does not clarify the situation either. In the latter 
judgment there is an examination, specifically, of whether the Commission was obliged to use a procedure 
specifically laid down in Directive 92/13/EEC (procurement in sectors) in the event of failure to fulfil obligations 
by the Member States (the Commission was permitted to intervene directly and order the suspension of the 
award of the contract at issue) instead of the procedure under Article 258 TFEU. The judgment found, following 
previous case-law, that even should the use of the procedure envisaged by the directive be preferable, ‘such a 
procedure is a preventive measure which can neither derogate from nor replace the powers of the Commission 
under Article 226 EC (...) The fact that the Commission used or did not use that procedure is therefore 
irrelevant where it is a matter of deciding on the admissibility of infringement proceedings’. As a result, this 
judgment does not contain a sufficient basis for ruling out, as clearly as Advocate-General Geelhoed did, the 
idea that the procedure under the ‘Strawberry Regulation’ might replace the pre-litigation stage. Rather the 
reverse: it could be thought that the Commission may freely choose between them under its discretionary 
powers.  

10  Alongside this possibility, Article 24 of the Protocol on the Statute of the European Investment Bank also 
stipulated that ‘If a Member State fails to meet the obligations of membership arising from this Statute, in 
particular the obligation to pay its share of the subscribed capital or to service its borrowings, the granting of 
loans or guarantees to that Member State or its nationals may be suspended by a decision of the Board of 
Governors, acting by a qualified majority. Such decision shall not release either the Member State or its 
nationals from their obligations towards the Bank’.  
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 Article 271(d) TFEU, similarly, states that the Governing Council of the ECB is 
entitled to bring an action for failure to fulfil obligations against the national central 
banks for infringements of EU law. It should be noted that this provision not only 
changes the rule of entitlement to bring an action, granting it to an institution other 
than the Commission, but that there is also an alteration to the bodies against which 
such an action may be brought, since it may be brought directly against national 
central banks (and not their respective Member States), and these shall be the 
entities required to implement the judgment that is taken.  

Alongside any of these mechanisms are failures by the Member States to fulfil obligations 
under the CFSP (Article 24(1) TEU, without prejudice to the provisions of Article 40 TEU). 
Similarly, in relation to the former third pillar, and in a more complicated way, during the 
five years following the entry into force of the Treaty of Lisbon the Commission may not 
rely upon Article 258 TFEU to challenge failures by the Member States to fulfil obligations 
relating to acts of the Union in the field of police and judicial cooperation in criminal 
matters adopted prior to the entry into force of the said Treaty (Article 10(1) of the 
Protocol on Transitional Provisions)11.  

Finally, and even though this is a very different matter, this overview should also include 
consideration of the measures laid down for acting before national bodies regarding failures 
by States to fulfil obligations under EU law. In fact, these should be seen as the normal and 
usual means available to individuals for taking action. The principles of direct effectiveness, 
consistent interpretation, financial liability for failure to comply with EU law, etc., require 
this. There is no reason to rule out the possibility that these national channels, together 
with the mechanism of the request for a preliminary ruling, may allow the CJEU to take 
decisions, indirectly, on failures by States to comply with EU law. It is not appropriate here 
to dwell on any of this, but it is useful to remember it as an explanation, and perhaps a 
justification, for the restrictive entitlement to bring an action that is provided in connection 
with the action for failure to fulfil an obligation. 

 

                                                 
11  More generally, the stipulations on judicial control regarding the former third pillar have now been added to by 

the new Article 276 TFEU, which stipulates that ‘in exercising its powers regarding the provisions of Chapters 4 
and 5 of Title V of Part Three relating to the area of freedom, security and justice, the Court of Justice of the 
European Union shall have no jurisdiction to review the validity or proportionality of operations carried out by 
the police or other law-enforcement services of a Member State or the exercise of the responsibilities 
incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of 
internal security’.  
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1. THE PRE-LITIGATION STAGE UNDER ARTICLE 258 TFEU 

KEY FINDINGS 

 The formal procedures that make up the pre-litigation stage of the action for failure 
to fulfil an obligation under Article 258 TFEU must be deduced both from the Treaty 
and from the case-law of the CJEU. 

 In this first type of action for failure to fulfil an obligation the wide discretion granted 
to the Commission in the various procedures stands out, although the case-law has 
made this obvious discretion subject to certain limits.  

Article 258 TFEU governs the pre-litigation stage of the action for failure to fulfil an 
obligation when the latter is initiated by the Commission acting on its own initiative, which 
is the most usual situation. This article also applies in cases where the party entitled to 
bring the action is the EIB or the ECB12. We will deal with this provision now and in the 
following section we will address the pre-litigation stage in the action for failure to fulfil an 
obligation brought by the Member States, governed by Article 259 TFEU. 

From Article 258 TFEU all that can be deduced is that: a) the Member State alleged to have 
failed to fulfil an obligation shall be allowed to submit observations; b) the Commission shall 
deliver a reasoned opinion on the alleged infringement; c) the opinion shall lay down a period 
for compliance with it; and d) if the Member State does not comply with the Commission’s 
opinion within the said period, the latter ‘may bring the matter before the Court of Justice of 
the European Union’. 

In practice, which is largely shaped by the case-law of the CJEU and by the usual procedure 
followed by the Commission itself, action takes place as follows: 

 Once the Commission has identified a possible infringement (irrespective of the 
means through which it has become aware of it) it is usual for informal contacts to 
be established with the Member State alleged to be in contravention with the aim of 
obtaining proper information regarding the matters in dispute. The result of these 
initial contacts may make it possible either for the State to remedy its position or for 
the Commission to ascertain that there is no infraction, deeming the matter to have 
been resolved. However, there is no reference to this preliminary action in Articles 
258-260 TFEU. 

 The pre-litigation stage, strictly speaking, begins with a ‘letter of formal notice’ sent 
by the Commission to the Member State with the aim of allowing the latter to 
‘submit its observations’ on the possible failure to fulfil an obligation. This letter 
contains a note of the alleged infringement, as well as an indication of the provision 
alleged to have been infringed. In addition, it sets out a period during which 
observations may be submitted; during this period, naturally, the Member State 
may also comply with the law or undertake to do so. 

                                                 
12  We repeat that, pursuant to Article 271(a) TFEU, the Commission’s role may be performed by the EIB’s Board 

of Directors. In the same way, pursuant to Article 271(d) TFEU, the ECB’s Governing Council may also take on 
the role of the Commission, while the national central banks occupy the place of the State that has failed to 
fulfil an obligation, with the charge and the sentence and any demand being addressed directly to them. 
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 If the Member State has not submitted any observations, or if they have not 
convinced the Commission, the latter may deliver a ‘reasoned opinion’. The opinion 
is just that, i.e. it is not an act imposing a decision upon the Member State alleged 
to have failed to fulfil an obligation13. Instead, the Commission restricts itself to 
delivering an opinion on the existence of an infringement. This infringement may, in 
turn, only be declared to exist by the CJEU. Nevertheless, this opinion includes a 
new period during which the Member State may agree to fulfil the obligation which it 
is alleged to not have fulfilled and specified by the Commission in its opinion.  

 The Member State may fulfil the obligation within this period or afterwards. 
However, fulfilment of the obligation after an action for failure to fulfil an obligation 
has been brought does not necessarily mean that the latter will be withdrawn14. 

 What this opinion basically involves is a request to fulfil an obligation already 
established by the legal system, which is the reason for the existence of a period 
during which the Commission will not bring the case, in order to allow the Member 
State that has been requested to fulfil the said obligation. In principle, the opinion 
under Article 258 TFEU will not make any pronouncements concerning the possible 
consequences of failure to fulfil an obligation (penalty or penalty payment). This is 
without prejudice to what is said below concerning Article 260(3) TFEU.  

 Both the letter and the opinion are addressed only to the infringing Member State 
and only the latter may respond to the Commission; under no circumstances may 
third parties or internal bodies of the Member State intervene in any way.  

In accordance with consistent case-law, the Commission enjoys broad discretion in relation 
to the action for failure to fulfil an obligation. The Commission is not obliged to take action 
against any alleged instance of failure to fulfil an obligation, not even if it deems it proven. 
Therefore, it has discretion as to whether or not to start up informal preliminary contacts; 
whether or not to draft a letter of formal notice and to decide upon the alleged 
infringement, as well as the period granted to the Member State; to decide, even if it has 
drafted a letter and not received a satisfactory response from the State, whether or not to 
deliver a reasoned opinion, as well as the relevant period for complying with it; and 
whether or not to bring a case, regardless of the fact that it has so far been unsuccessful, 
and to decide upon when to do so, as well as to withdraw from a case when it so deems 
appropriate. Finally, the Commission can even select which one or more of the Member 
States, which are in similar situations of default, to address15. All this applies without there 

                                                 
13  Compare with the system for dealing with failures by Member States to fulfil an obligation laid down in the 

sphere of the ECSC or with the mechanisms that still exist with regard to State aid or ‘financial corrections’, 
referred to above. 

14  As is well known, settled case-law has stated for decades that, in addition ‘the Commission still has an interest 
in bringing an action under Article 226 EC even when the alleged infringement has been remedied after the 
expiry of the period prescribed in the reasoned opinion’, judgment of the CJEU of 6 October 2009, Commission 
v Spain, Case C-562/07, para. 23; judgment of the CJEU of 14 April 2005, Commission v Luxembourg, Case C-
519/03, para. 19. We should not lose sight of the fact that the declaration by the court of infringement may 
also serve as the basis for possible financial liability on the part of the infringing Member State. In fact, ‘even 
where the infringement has ceased after the expiry of the period prescribed in the reasoned opinion, there is 
still an interest in the proceedings continuing in order to establish the foundations of the liability that a Member 
State might incur, as a result of its failure to fulfil an obligation, particularly in relation to those who acquire 
rights as a result of the said failure’, judgment of the CJEU of 6 March 2008, Commission v Spain, Case C-
196/07, para. 27. 

15  As made clear by the judgment of the CJEU of 19 May 2009, Commission v Italy, Case C-531/06, paras. 23 and 
24, ‘it is for the Commission, in performing the task conferred upon it by Article 211 EC, to ensure that the 
provisions of the Treaty are applied and verify whether the Member States have acted in accordance with 
those provisions. If the Commission considers that a Member State has infringed provisions of the Treaty, it is 
for it to determine whether it is expedient to take action against that State and what provisions the State has 
infringed, and to choose the time at which it will initiate infringement proceedings; (…) the Commission is free 
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being in any case a requirement for it to prove a legitimate interest in the Member State 
fulfilling its obligations16. Rather than discretion, even though this is how it is usually 
referred to, this is probably freedom of assessment and evaluation of a greater scope than 
discretion alone, and of a different nature.  

This extremely broad scope for assessment, however, does have some (albeit few) limits, 
recognised by the CJEU. While the Commission can decide whether or not to send a letter 
of formal notice and, afterwards, whether or not to deliver a reasoned opinion and, finally, 
whether or not to bring a case, the CJEU, in order to ensure that the right of defence is 
assured17, requires that all these stages have a substantially similar content18. Similarly, it 
imposes limits on the use of time-limits by the Commission19. 

                                                                                                                                                            
to initiate infringement proceedings against only some of the Member States which are in a comparable 
position from the point of view of compliance with Community law. It may thus, in particular, decide to initiate 
infringement proceedings against other Member States subsequently, after becoming aware of the outcome of 
the earlier proceedings’. 

16  Case-law has not only ruled out the need for the Commission to prove any type of interest, but has stated that 
it is irrelevant that the failure to fulfil an obligation may not have caused any detriment at all. Thus, it is stated 
that ‘an action for failure to fulfil obligations is objective in nature (...) failure to comply with an obligation 
imposed by a rule of Community law is itself sufficient to constitute the breach, and the fact that such a failure 
had no adverse effects is irrelevant’, judgment of the CJEU of 13 July 2006, Commission v Portugal, Case C-
61/05, para. 32. 

17  Among many other cases, the judgment of the CJEU of 9 November 1999, Commission v Italy, Case C-365/97, 
established that ‘the opportunity for the State concerned to submit its observations, even if it chooses not to 
avail itself thereof, constitutes an essential guarantee intended by the Treaty, adherence to which is an 
essential formal requirement of the infringement procedure’ (para. 23), and consequently, ‘the Member State 
must be afforded the opportunity, in the course of the pre-litigation procedure, to refute in their entirety the 
allegations made against it by the Commission’ (para. 24, italics added). 

18  In settled case-law, the CJEU has confirmed that ‘the subject-matter of proceedings brought under Article 226 
EC is circumscribed by the pre-litigation procedure provided for in that provision and that, consequently, the 
formal notice, the reasoned opinion and the application must be based on the same objections’ (judgment of 
the CJEU of 17 January 2008, Commission v Germany, Case C-152/05, para. 9; judgment of the CJEU of 
9 November 1999, Commission v Italy, Case C-365/97, para. 26, among many others). As a result, the Court 
has ruled inadmissible actions for failure to fulfil obligations, in full or in part, both where the case brought by 
the Commission widened the content of the letter of formal notice (judgement of the CJEU of 
18 December 2007, Commission v Spain, Case C-186/06, para. 15 and ff.) and where the content of the 
reasoned opinion was expanded (judgment of the CJEU of 14 October 2010, Commission v Austria, Case C-
535/07, para. 41 and ff.). 

19  In the face of excessive delay in the response by the Commission, the Member States may legitimately decide 
that the replies given to the letter of formal notice or the reasoned opinion have been satisfactory to it, so that 
the start of a new stage (reasoned opinion or launch of the litigation stage) could be deemed incompatible with 
the principles of legitimate expectations or legal certainty. The case-law of the CJEU has stated that ‘the 
excessive duration of the pre-litigation procedure is capable of constituting a defect rendering an action for 
failure to fulfil obligations inadmissible’; however, it restricts such consequences to only ‘where the conduct of 
the Commission has made it difficult to refute its arguments, thus infringing the rights of defence’. 
Additionally, it is for the Member State ‘to provide evidence of such a difficulty’ (judgment of the CJEU of 
6 October 2009, Commission v Spain, Case 562/07, para. 21; judgment of the CJEU of 12 May 2005, 
Commission v Belgium, Case C-287/03, para. 14). 
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2. THE PRE-LITIGATION STAGE UNDER ARTICLE 259 TFEU 

KEY FINDINGS 

 The pre-litigation stage in actions for failure to fulfil an obligation initiated by a 
Member State requires, in all cases, the participation of the Commission, giving rise 
to a complex trilateral relation between the Commission, the Member State bringing 
the action and the Member State against which the action is brought. 

 Specifically, the position of the Commission and the Member State bringing the 
action is particularly complex in relation to the possible links existing between their 
separate pre-litigation documents.  

This channel has been very rarely used. There are only three cases in which a Member State 
has ended up bringing an action for failure to fulfil an obligation against another Member 
State before the CJEU20.  

In the same way as with the Commission, this channel is open to any Member State without 
the need to prove that it has a specific interest in relation to the failure to fulfil an obligation 
that has been identified. 

In formal terms, the procedure starts with a ‘request’ by the Member State addressed to the 
Commission in which it ‘brings the matter’ before the Commission. This ‘request’ gives rise to 
a bilateral procedure, dealt with by the Commission, in which the oral and written 
participation of ‘the States concerned’ is provided for. The procedure may end with a 
reasoned opinion from the Commission, adopted within three months of the submission of 
the ‘request’. If the Commission does not deliver a reasoned opinion within this period, the 
litigation stage shall be open to the Member State bringing the action (Article 259(4) TFEU).  

However, there are many aspects which are unresolved by this provision. In addition, the 
rare occurrence and the very small amount of case-law based on Article 259 TFEU have 
meant that it has not been possible to clarify its specific arrangements. In particular, the 
following issues are especially problematic: 

 If, following the bilateral procedure, the Commission should take the view that no 
infringement has been committed by the Member State in question, the Commission 
will not deliver any reasoned opinion21. That is to say, under no circumstances will it 
deliver an opinion declaring that the failure to fulfil an obligation does not exist, 
which reinforces the idea that the pre-litigation stage is not really an administrative 
procedure, but in fact a pre-trial procedure, directed solely towards the trial. 

                                                 
20  These are the judgment of the CJEU of 4 October 1979, France v United Kingdom, Case 141/78; the judgment 

of the CJEU of 16 May 2000, Belgium v Spain, Case C-388/95; and the judgment of the CJEU of 
12 September 2006, Spain v United Kingdom, Case C-145/04. 

21  This is exactly what happened in the cases settled by the judgment of the CJEU of 16 May 2000, Belgium v 
Spain, Case C-388/95, and the judgment of the CJEU of 12 September 2006, Spain v United Kingdom, Case C-
145/04. In the first of these, the Commission refused to support Belgium in its charge that Spain had not 
correctly implemented an earlier judgement, considering it ‘inappropriate to persist with Treaty-infringement 
cases’. In the second, and although it adopted a favourable attitude towards the action taken by Great Britain, 
the Commission pointed to the ‘the sensitivity of the underlying bilateral issue’ as grounds for declining to 
deliver the reasoned opinion requested by Spain in connection with the regulations covering the right of the 
citizens of Gibraltar to vote adopted by the British Parliament. The Commission ended up, in both cases, acting 
to intervene on behalf of the State against whom it is sought to bring an action. 
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 In relation to the link between the request submitted by the Member State 
concerned, the opinion of the Commission and the charge finally brought by the 
Member State, it seems reasonable for the Member State to be bound, in terms of 
its charge, by its initial document. However, it is less certain that it is bound by the 
opinion of the Commission. It is also open to question whether the Commission may 
deliver a reasoned opinion upholding the request in part. It is almost certain, having 
regard to the case-law based on Article 258 TFEU that the charge issued by the 
Member State bringing the action may not deviate from the reasoned opinion. 
According to this case-law, to do otherwise would be detrimental to the defence of 
the Member State against which the case is brought. As a result, and with the aim of 
respecting the entitlement of the Member State bringing the action, the Commission 
could never depart, in its opinion, from the request submitted initially. That is to 
say, the request would be tied to the request presented to the Commission and to 
the reasoned opinion delivered by it, and so the opinion, necessarily, must be bound 
to the request. 

 It is worth raising the possibility that, once the reasoned opinion has been delivered, 
the Commission might, if the Member State that has allegedly failed to fulfil an 
obligation does nothing, bring a case on its own initiative for failure to fulfil an 
obligation before the CJEU. This possibility could occur either with the Commission 
replacing the Member State which originally submitted the request and which, 
subsequently, decides not to bring the charge, or in parallel with the charge brought 
by the said Member State, should the latter decide to initiate legal proceedings. In 
this respect, the bilateral procedure under Article 259 TFEU would make it possible 
to replace the pre-litigation procedure under Article 258 TFEU. 

 Despite the fact that there is an applicant Member State, it seems that in these 
cases the Commission must be given the same discretion that it enjoys pursuant to 
Article 258 TFEU (except for the time-limit of three months within which it must 
deliver, if it so deems appropriate, the reasoned opinion, and the link to the initial 
‘request’ that has been pointed out above). Thus, it will be for the Commission to 
decide upon the duration of the period granted to the Member State in the reasoned 
opinion to put an end to its infringement.  

 Once the Commission has delivered a reasoned opinion, the Member State may fulfil 
the obligation within the period allotted, or afterwards. However, fulfilment of the 
obligation after an action for failure to fulfil an obligation has been brought does not 
necessarily mean that the latter will be withdrawn22.  

                                                 
22 An application by analogy of the settled case-law cited in note 14 in connection with Article 258 TFEU makes it 
possible to draw this conclusion. 
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3. THE PRE-LITIGATION STAGE UNDER ARTICLE 260(2) 
TFEU 

KEY FINDINGS 

 The pre-litigation stage deriving from the mechanism laid down in Article 260(2) 
TFEU is initiated where a previous judgment has not been complied with. This gives 
rise to certain specific features deriving from its similarity to procedures to enforce 
judgments. 

 There are significant doubts regarding the persons entitled to initiate this stage and, 
specifically, whether the Member States may be included in this number.  

Paragraph 2 of Article 260 TFEU originates from the Treaty of Maastricht. As a way of 
mitigating the absence of a mechanism for enforcing judgments under which a Member State 
had been declared to have failed to fulfil an obligation, this provision laid down the possibility 
of compelling the Member States in default to pay certain sums23. In order to achieve the 
imposition of these sums, the authors of the Treaties considered it appropriate to require the 
bringing of a new action for failure to fulfil an obligation, with an object separate from that of 
the previous one, although closely connected with it, and with all its procedures. It was only 
with the Treaty of Lisbon that this mechanism was partially simplified, removing the need for 
a reasoned opinion to be delivered in the pre-litigation stage of this second case. 

Apart from what has been indicated above, the pre-litigation stage has other specific features 
when the infringement consists in the failure to comply with a judgment declaring a previous 
failure to fulfil an obligation, namely, a judgment within the framework of an action for failure 
to fulfil an obligation. In reality, these procedural differences are justified because, in the 
end, and significantly, we are dealing with a procedure for enforcing a judgment rather than 
a new, genuine case24.  

In any event, the differences between the two case is based upon the fact that the judgment 
which results from this second action for failure to fulfil an obligation will impose upon the 
Member State (doubly) in default the obligation to pay certain sums. This has an effect on 
the pre-litigation stage (or from the other point of view, post-litigation stage) of this second 
action for annulment, since ‘the Commission shall specify the amount (…) to be paid by the 
Member State concerned (…)’ (end of the first paragraph of Article 260(2) TFEU). 

What the provision does not make clear is when the Commission must give this indication: 
whether it is first given in the charge, or in its initial letter of formal notice. It is reasonable to 
suppose, in the light of the existing case-law on respect for the defence rights of the Member 
State alleged to have failed to fulfil an obligation, that the Commission would be obliged to 
supply this information to the Member State in the letter of formal notice25. This, in addition, 

                                                 
23  In fact, prior to this amendment, the only remedy vis-à-vis Member States which had not complied with 

judgments against them was to bring a new action for failure to fulfil an obligation against them, this time with 
the aim of obtaining a declaration of failure to comply with the first judgment: judgment of the CJEU of 
13 July 1972, Commission v Italy, Case 48/71. 

24  Moreover, the CJEU itself has recognised it as such, stating that ‘the procedure laid down in Article 228(2) EC 
must (…) be regarded as a special judicial procedure for the enforcement of judgments, in other words as a 
method of enforcement’, judgment of the CJEU of 12 July 2005, Commission v France, Case C-304/02, para. 
92. 

25  On this point, it should be borne in mind that the CJEU has extended to Article 260(2) TFEU its case-law 
generated in relation to Article 258 TFEU, on the link between the letter of formal notice, the reasoned opinion 
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reinforces the persuasive nature of these measures and facilitates the resolution of disputes 
without the need to embark upon the litigation stage. 

It should be noted that Article 260(2) TFEU refers solely to the Commission. Undoubtedly, 
the Commission may rely upon this provision to enforce judgments handed down as a result 
of an action for failure to fulfil an obligation brought by itself (Article 258 TFEU) or by any 
Member State (Article 259 TFEU).  

Indeed, since Article 260(2) TFEU refers precisely and exclusively to the Commission, a literal 
interpretation of this provision would mean that a Member State would have no access to this 
mechanism. Thus, it would have only the procedure under Article 259 TFEU, including for 
challenging failure to comply with a prior judgment. This is the case both if the Member State 
itself was the applicant in the first judgment, and if the applicant was the Commission or any 
other Member State, and whether or not it appeared in the two latter cases as a joined third 
party. In any event, recourse to this mechanism is expressly guaranteed by the third 
paragraph of Article 260(2) TFEU, which states that ‘this procedure shall be without prejudice 
to Article 259’. That would mean, in short, that a Member State could obtain a new judgment 
declaring that a previous judgment had not been complied with, but not a judgment imposing 
payment of a sum.  

However, despite the wording of Article 260(2) TFEU, and the enigmatic phrase ‘without 
prejudice’ in its final paragraph, it should not be considered completely out of the question 
that this procedure might be available to Member States. A systematic (Article 259 TFEU) 
and a teleological interpretation (higher interest of the legal order of the Union in ensuring its 
achievement by the Member States, Article 4(3) TEU) makes it possible to posit this.  

It has to be admitted, however, that accepting this would not be unproblematic. 

If it were to be accepted that a Member State could have recourse to the procedure under 
Article 260(2) TFEU, doubts would arise regarding the exact structure of the pre-litigation 
stage. To start with, it is not even certain that a pre-litigation stage would be necessary, 
although, in view of the fact that this stage is compulsory in all the cases expressly governed 
by the action for failure to fulfil an obligation (Articles 258, 259 and 260(2) TFEU), it seems 
reasonable to suppose that this would also hold true in this case26. If the above is accepted, 
doubts arise in relation to the type of pre-litigation stage that would have to be adopted and, 
specifically, whether it should be bilateral (applying solely to the two Member States 
involved) or trilateral (including the Commission as well). 

 

                                                                                                                                                            
and the charge. Thus, in the judgment of the CJEU of 10 September 2009, Commission v Portugal, Case C-
457/07, para. 68, it is averred that ‘the reasoned opinion and the action provided for in Article 228(2) EC 
[current Article 260(2) TFEU] must set out the Commission’s complaints coherently and precisely in order that 
the Member State and the Court may appreciate exactly the extent to which the judgment finding a failure to 
fulfil obligations has been complied with, a condition which is necessary in order to enable the Member State to 
avail itself of its right to defend itself and the Court to determine whether there is a continued failure to fulfil 
obligations’. 

26  It should be remembered, however, that Articles 114(9) and 348(2) TFEU expressly state that a Member State 
may directly bring a case against another Member State before the CJEU, without the need to hold a 
preliminary pre-litigation stage, in the event of failure to fulfil an obligation on aspects governed by the said 
provisions. 
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4. ARTICLE 260(3) TFEU AND ITS REFLECTION IN THE 
PRE-LITIGATION STAGE 

KEY FINDINGS 

 This method, introduced by the Treaty of Lisbon, makes it possible for the payment 
of a lump sum or penalty payment to be imposed in the first judgment declaring 
failure to fulfil an obligation. This special feature affects, to a large extent, the usual 
content of the pre-litigation stage.  

The dual nature of proceedings set out is not necessary in the case governed by Article 
260(3) TFEU: when the failure to fulfil an obligation challenged by the Commission consists in 
not notifying the measures to transpose a directive adopted under a legislative procedure27, 
the Commission may ask the CJEU to declare that there has been a failure to fulfil an 
obligation and, at the same time, to impose payment of the sums envisaged under Article 
260(2) TFEU upon the Member State in default. Thus, it would not be necessary to refer once 
again to the CJEU should the Member State refuse to comply with the first judgment: the 
judgment itself would already contain the measures necessary to ensure that it was complied 
with. In other words, a single trial would comprise what would normally be the object of the 
trial under Article 258 TFEU and the trial under Article 260(2) TFEU. This means that the pre-
litigation stage in this type of case will address both the failure to fulfil the duty to notify and 
also the possible sums that the Member State in default can be compelled to pay. Once 
again, there are doubts regarding whether the letter of formal notice and the reasoned 
opinion must make reference to the amounts which the Commission requests in its charge, 
as well as on their binding nature. 

In any event, the terms used in Article 260(3) TFEU (‘may’) make it clear that the 
Commission is simply enabled, but not obliged, to make use of this procedure. That is to say, 
there is nothing to stop the Commission, in the exercise, once again, of a wide discretion, 
and in the face of a failure to fulfil the duty to notify the transposition of a legislative 
directive, to have recourse solely to Article 258 TFEU and, subsequently, if relevant, to Article 
260(2) TFEU28.  

It should be noted that in this case too, Article 260(3) TFEU refers solely to the Commission. 
Once again, it makes it possible to rule out the Member States being able to make use of this 
provision. However, and in contrast to what was said in relation to Article 260(2) TFEU, this 
exclusion seems, in principle, more justified. In fact, it would not be easy for a Member State 
to have a significant interest in another Member State fulfilling its duty to notify that it had 
transposed a particular directive. In any event, it could have recourse to the procedure under 
Article 259 TFEU. 

                                                 
27  In reality, and despite the fact that this provision refers to the accomplishment of a mere formal duty to 

provide information, it has been the practice of the Commission and the CJEU to deem that what is meant here 
is the actual transposing of the directives. A particularly clear example of the confusion between the duty to 
transpose and the duty to notify the transposition can be found throughout the communication entitled 
‘Implementation of Article 260(3) of the TFEU’ (OJEU C 12, 15.1.2011) and, in particular, point 19 thereof. 

28  In fact, the Commission itself has stated, in point 17 of its communication entitled ‘Implementation of Article 
260(3) of the Treaty’ (OJEU C 12, 15.1.2011) that, although it ‘considers that the Article 260(3) instrument 
should be used as a matter of principle in all cases of failure to fulfil an obligation covered by this provision’, it 
does not rule out the possibility that ‘there might be special cases in which it would not deem it appropriate to 
seek penalties under Article 260(3)’.  
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Article 260(3) TFEU certainly represents an advance in terms of the effectiveness of EU law. 
However, this progress is very restricted and cautious, given its limited scope of application. 
It would be desirable for this procedure or a similar one to be extended to other instances of 
failure to fulfil an obligation. This would have the effect of extending the dissuasive effect 
that this article confers upon the pre-litigation action by the Commission to many other 
spheres. It would also rationalise the tortuous system for the enforcement of judgments that 
is laid down, as a general rule, by Article 260(2) TFEU. In order to achieve this aim, it would 
be more reasonable for the Member States too to be able to have recourse to this 
mechanism in their claims regarding failures by other Member States to fulfil obligations. 

5. THE ESTABLISHMENT OF THE AMOUNT OF THE LUMP 
SUM AND THE PENALTY PAYMENT BY THE COMMISSION 

KEY FINDINGS 

 The paucity of information in the Treaties regarding the nature and extent of the 
lump sum and the penalty payment has meant that they have had to be 
supplemented by the case-law of the CJEU and by the internal rules of the 
Commission. 

 The imposition of these measures is, once again, predetermined by the action taken 
in the pre-litigation stage; more in the case of Article 260(3) TFEU than in the case 
of Article 260(2) TFEU.  

As has been seen, both in a judgment handed down pursuant to Article 260(2) TFEU and in 
one based on an action under Article 260(3) TFEU, the CJEU may impose upon the Member 
State in default payment of ‘a lump sum or a penalty payment’. As we have seen, this also 
has an effect on the pre-litigation stage. As a result, it is useful to examine, albeit briefly, the 
way in which the Commission deals with this matter.  

Firstly, it should be pointed out that, despite the clarity of the provision, which 
unquestionably uses the alternative ‘or’ between the ‘lump sum’ and the ‘penalty payment’, 
the CJEU has deemed that it is possible to employ both types of measures in respect of a 
single infringement29. The Commission, making use of this possibility, has announced that, as 
a general rule, provided that it is relying on Article 260(2) TFEU, it will apply to the CJEU for 
the imposition of both measures30. On the other hand, in relation to Article 260(3) TFEU, and 
since in this case the measures would be imposed at ‘a much earlier stage’, the Commission 
has indicated that, as a general rule, it will only ask for a penalty payment to be imposed and 
that only in exceptional cases will it add a request for a lump sum to be imposed31. 

                                                 
29  Judgment of the CJEU of 12 July 2005, Commission v France, Case C-304/02, para. 82. To be exact, and as is 

to be expected, the CJEU only gave a decision in the said judgment and in those which later confirmed it in 
relation to Article 260(2) TFEU. However, as Article 260(3) TFEU uses the same expression and the same 
alternative ‘or’, it is reasonable to suppose that here too both measures may be imposed together. The 
Commission has also said as much in point 20 of its communication entitled ‘Implementation of Article 260(3) 
of the TFEU’ (OJEU C 12, 15.1.2011). 

30  It stated as much in point 10.3 of its communication entitled ‘Application of Article 228 of the EC Treaty’, SEC 
(2005) 1658. 

31  Specifically, the Commission has stated in point 21 of its communication entitled ‘Implementation of Article 
260(3) of the TFEU’ (OJEU C 12, 15.1.2011) that it ‘hopes that the penalty payment will prove sufficient to 
achieve the innovation's objective’, although it warns that it may also propose a lump sum payment, ‘where 
warranted by the circumstances of a case’. 
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It may seem surprising that no provision establishes the amount either of the penalty 
payment or of the lump sum. This is particularly true of the latter, whose proximity to wholly 
punitive measures is very clear. The CJEU has insisted on the fact that these penalties should 
be tailored to the circumstances and should be proportional both to the failure to fulfil an 
obligation that has been proved and the capacity of the Member State in question to pay32, 
so that, in reality, its amount is not made much more predictable, nor is a maximum ceiling 
imposed.  

Mitigating this state of affairs, in part, the Commission has adopted various communications 
in which it lays down a set of criteria to guide its calculations for an application for penalty 
payments and lump sums33. Even so, and as could not be otherwise, given the very broad 
terms in which Article 260(2) and (3) TFEU confers discretion upon the Commission, in this 
sphere too these communications make it clear that this is merely a statement of intent from 
which, in particular cases, and with good reasons, it would be possible to deviate. 

In any event, it should be added that, in a case under Article 260(2) TFEU, the CJEU has full 
jurisdiction. This means that it may grant these financial penalties even if the Commission 
has not requested it to or, when it has so requested, in higher or lower quantities than 
requested by the Commission34. On the other hand, and for no particular reason, in a case 
under Article 260(3) TFEU, and in accordance with the wording of that provision, the Court 
may only impose payment ‘not exceeding the amount specified by the Commission’. 
Therefore, the amount specified by the Commission at the pre-litigation stage (and, 
therefore, respect for the levels self-imposed by the Commission) is much more significant in 
the procedure under Article 260(3) TFEU than that under Article 260(2) TFEU. As a result, in 
this procedure it will also be much more important for the Member State alleged to have 
failed to fulfil an obligation to challenge the penalty which the Commission proposes to 
request: if it succeeds in convincing the Commission to request lower amounts, it may pay 
less attention to the assessment that the CJEU makes; in the case of Article 260(2) TFEU, on 
the other hand, the claims that it submits in the pre-litigation stage before the CJEU will be 
as or more important than those it has submitted previously, in the pre-litigation stage, to 
the Commission, since, regardless of the proposal made by the latter in its request, the final 
decision lies with the CJEU. 

 

                                                 
32  Word for word, the judgment of the CJEU of 4 July 2000, Commission v Greece, Case C-387/97, para. 90, 

states that ‘a penalty payment must be set that will be appropriate to the circumstances and proportionate 
both to the breach which has been found and to the ability to pay of the Member State concerned’. The 
judgment of the CJEU of 25 November 2003, Commission v Spain, Case C-278/01, para. 41, extends the 
application of these criteria to the establishment of the lump sum, which is reiterated in subsequent decisions. 
Among the most recent is the judgment of the CJEU of 7 July 2009, Commission v Greece, Case C-369/07, 
para. 114. 

33  Such calculation methods are, basically, contained in the communication, cited above, entitled ‘Application of 
Article 228 of the EC Treaty’, SEC (2005) 1658, although the subsequent updates to the calculation coefficients 
laid down in the communication’s text should be taken into account. The first of these took place with the 
communication entitled ‘Application of Article 260 of the Treaty on the Functioning of the European Union. Up-
dating of data used to calculate lump sum and penalty payments to be proposed by the Commission to the 
Court of Justice in infringement proceedings’ SEC (2010) 923/3.  

34  ‘In that connection, it must first of all be pointed out that the Commission’s suggestions cannot bind the Court 
and merely constitute a useful point of reference (...) Similarly, while guidelines such as those in the notices of 
the Commission do not bind the Court, they do help to ensure that the Commission acts in a manner which is 
transparent, foreseeable and consistent with legal certainty’, judgment of the CJEU of 4 June 2009, 
Commission v Greece, Case C-109/08, para. 27; judgment of the CJEU of 12 July 2005, Commission v France, 
Case C-304/02, para. 85; and judgment of the CJEU of 14 March 2006, Commission v France, Case C-177/04, 
para. 70.  



Policy department C: Citizens’ Rights and Constitutional Affairs 

 20 

6. THE COMPLAINANT AND THE ACTION FOR FAILURE TO 
FULFIL AN OBLIGATION 

KEY FINDINGS 

 The activities of complainants are vital in helping to identify instances of failure by 
Member States to fulfil obligations, but this does not transform them into persons 
party to the action for failure to fulfil an obligation.  

 The rights of complainants depend on the entity with entitlement to which they 
submit their complaint. Nevertheless, in all circumstances the rights conferred upon 
complainants by primary law must be respected. 

 If complainants bring a matter before the Commission, this does not in any way 
lessen the broad discretion conferred upon it by the Treaties in connection with the 
action for failure to fulfil an obligation. Nonetheless, it must fulfil its undertakings 
with regard to providing reasons for its decisions in the pre-litigation stage and 
informing the complainant of its actions.  

Under the Treaties, no entity other than those already referred to (Commission, Member 
States, EIB and ECB) is entitled to bring an action for failure to fulfil an obligation. Although 
there may be entities who have, in a particular case, a legitimate interest that has been 
damaged by the failure of a Member State to fulfil an obligation, the EU’s legal order does not 
confer the said entitlement upon anyone else. The only thing that a person in the above 
situation can do is to bring a complaint concerning the alleged infraction before the entities 
entitled, so that they, if applicable, may initiate the procedure. The issue is what sort of 
protection extends to him or her as a mere complainant. It should also be noted that the 
complainant will occupy this position, whatever it may be, at a stage even earlier than what 
we have referred to as the pre-litigation stage. 

None of the provisions governing the action for failure to fulfil an obligation refer to a possible 
complainant. It is a matter of indifference how the Commission (or the Member States, or the 
other entities entitled) become aware of possible failures by Member States to fulfil 
obligations. Among many other circumstances, information offered by some person may be 
the source, and in fact is so very often35. What this person formulates is, strictly speaking, 
merely a complaint. This is the case regardless of the particular language used to dress it up 
(complaint, request, petition, etc.). That is to say, under no circumstances is he or she, 
strictly speaking, making a claim. Therefore, the person is, simply, a complainant.  

Anyone may be a complainant, whether a public or private entity, a natural or legal person, 
which means that individual citizens, civic associations, trading companies, constitutional or 
statutory bodies, universities, chambers of commerce, professional associations, etc. may all 
act as complainants, provided that, in each case, their respective procedural rules allow them 
to do so. The same can be said in connection with entities belonging solely to the EU’s 

                                                 
35  The Commission has on numerous occasions stated the great significance of complainants as sources of 

information. In 2007, 35.9% of cases involving failures to fulfil obligations initiated by the Commission originated 
in a complaint, and this figure rose to 54% in 2008. 25th annual report from the Commission on monitoring the 
application of Community law (2007), COM (2008), 777; 26th annual report on monitoring the application of 
Community law (2008), COM (2009), 675. 
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structure and, in particular, regarding Community bodies or institutions without entitlement 
to bring an action (European Parliament, European Ombudsman, Council, agencies, etc.): 
any of these may act as a complainant. Moreover, nothing stands in the way of, and it may 
even be a matter of course, for entities that are entitled to bring an action for failure to fulfil 
an obligation themselves to act, if they prefer to do so, as complainants (in fact, this seems 
to be the usual practice of Member States in relation to the Commission, as far as can be 
deduced from the very rare use that the Member States have made of Article 259 TFEU). 

Although, as has been indicated, these complainants may have a certain legitimate interest, 
the existence or absence of such an interest is, in reality, irrelevant. In fact, alongside 
complainants with a legitimate interest there may be other complainants who may have no 
interest at all and who, nonetheless, will receive exactly the same treatment as the former36. 

Certainly, any of these complainants may bring a matter before the Commission, and it is not 
out of the question that it may also bring the matter before other bodies which are entitled 
(for example, before a Member State particularly sensitive to the failure to fulfil an obligation, 
which would not necessarily have to be its own Member State) in order for them to exercise 
their judicial prerogatives. It is even possible for one person to be able to bring the same 
failure to fulfil an obligation before various entities entitled to bring an action at the same 
time, thus increasing the likelihood that one of these might end up bringing an action for 
failure to fulfil an obligation. 

Without prejudice to what is said below in connection with the CFREU, the treatment to which 
complainants have a right will depend upon the body entitled to bring an action which they 
contact. In other words, each body entitled to bring an action may decide, in principle, what 
treatment it will give to those who choose to act as complainants in connection with failures 
by a Member State to fulfil an obligation; therefore, such treatment may be different where 
different bodies are approached. In fact, the rights which the Commission may grant to those 
who come before it as complainants do not have to be observed by the Member States in 
relation to those who come before them as complainants. Nor do they even have to be 
observed by the other two EU institutions which are also entitled to bring these actions (the 
EIB and the ECB), even though the latter should perhaps be qualified with regard to the 
rights of complainants that have been recognised, in general terms, by the case-law of the 
CJEU and by primary law, to which we will refer below.  

Similarly, the mechanisms for protecting the rights which the complainant has, in each case, 
also vary, depending on the entity entitled to bring an action. Thus, respect for the rights 
granted to complainants by the Commission will be protected by the European Ombudsman 
and guaranteed by the CJEU. The rights which each one of the Member States may have 
granted to its complainants will, for their part, be protected in accordance with the provisions 
of their respective internal legal systems and through their national bodies. 

In any event, it seems possible to state that it is within the context of the EU that 
complainants’ rights have received the greatest degree of recognition and, more specifically, 
in relation to complainants who bring a complaint before the Commission. In this respect, 
there is considerable administrative experience and a rich case-law, partially based on some 

                                                 
36  The CJEU has had occasion to state expressly that it is irrelevant for the purposes of the action for failure to 

fulfil an obligation that the Commission is acting on the basis of complaints submitted by persons who have no 
legitimate interest. Thus, the judgment of the CJEU of 22 April 2010, Commission v Spain, Case C-427/07, 
para. 77, deemed that ‘the argument of the Kingdom of Spain that the Commission decided to institute the 
present proceedings for failure to fulfil obligations following complaints lodged by parties having no connection 
with the contested procedure, and not by other tenderers actually or potentially interested in the award of the 
concession at issue, cannot succeed’. 



Policy department C: Citizens’ Rights and Constitutional Affairs 

 22 

provisions of primary law, which have been added to through the adoption of various 
provisions of ‘soft law’ by the Commission itself. This differing origin of the rights granted to 
complainants bringing a complaint before the Commission should not be forgotten, since it is 
key in determining how far the Commission is bound by these rights. 

In fact, the foundation for the rights of complainants can be found in the text of the Treaties 
and, to that extent, it is compulsory for the Commission (and for the other EU institutions) to 
respect them. We refer, firstly, to the right ‘to address the institutions and advisory bodies of 
the Union in any of the Treaty languages and to obtain a reply in the same language’, 
currently listed as one of the rights of EU citizens in Article 20(2)(d) TFEU and, in similar 
terms, although referring to a much wider range of persons, in Article 41(4) of the CFREU37. 
Secondly, we refer to the right of ‘every person (…) to have his or her affairs handled 
impartially, fairly and within a reasonable time by the institutions and bodies of the Union’, 
according to the provisions of Article 41(1) CFREU, which includes the right to have any 
complaints which they might submit handled, as has been recognised by the case-law38. 
Thirdly, we refer to the right ‘of every person to have access to his or her file, while 
respecting the legitimate interests of confidentiality and of professional and business secrecy 
[Article 41(2)(b) CFREU, in conjunction with Article 15(3) TFEU]. Fourthly and finally, we 
refer to the right, which becomes an obligation for the administration, for it to give reasons 
for its decisions [Article 41(2)(c) CFREU]. 

The recognition of these rights at the highest level makes it possible to assert that they must 
be respected, at least, by all the EU institutions that are entitled to bring an action for failure 
to fulfil an obligation, namely not only by the Commission, but also by the EIB and the ECB. 
It is more open to question, although it cannot be ruled out, whether complainants also have 
the same rights when they bring a matter before the Member States. The wording of Article 
51(1) CFREU makes it possible to suggest this: ‘the provisions of this Charter are addressed 
to the institutions and bodies of the Union (...), and to the Member States only when they 
are implementing Union law’. It is not certain whether making use of Article 259 TFEU is an 
instance of ‘implementing’ Union law, but what is clear is that this is a prerogative granted by 
Union law and not by national legal systems. 

Alongside these observations, and as has been alluded to previously, the Commission, in light 
of these principles and (at least at first) the reports submitted by the European Ombudsman 
to the European Parliament relating to its maladministration, began to publish certain 
documents, which were gradually expanded and consolidated, in which it makes public the 
internal guidelines for handling complaints submitted to it under Article 258 TFEU and, as a 
result, the complainants’ rights it recognises.  

In these documents, the Commission lays particular stress on the fact that these rights do 
not reduce by one jot its discretion in relation to strictly procedural decisions which it takes 
pursuant to Article 258 TFEU (and, it should be added, also pursuant to Article 259 and 
Article 260 TFEU). In particular, the Commission is careful to point out that complainants do 
                                                 
37  In fact, whereas Article 20(2)(d) TFEU enshrines a right belonging to ‘citizens of the Union’, Article 41(4) 

CFREU extends this right to ‘every person’. 
38  It should be acknowledged, however, that the said case-law has been based on subjects relating to State aid, 

which might have resulted in a particular qualification to the Commission’s obligation to deal appropriately with 
the complaints submitted to it. In any event, see the judgment of the CJEU of 2 April 1998, Commission v 
Sytraval, Case C-367/95, para. 62, ‘the Commission is required (...) to conduct a diligent and impartial 
examination of the complaint’, and the judgment of the Court of First Instance of 30 January 2002, max.mobil, 
Case T-54/99, para. 48: ‘the diligent and impartial treatment of a complaint is associated with the right to 
sound administration which is one of the general principles that are observed in a State governed by the rule 
of law and are common to the constitutional traditions of the Member States. Article 41(1) of the Charter of 
Fundamental Rights of the European Union (...) confirms that every person has the right to have his or her 
affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union’. 
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not have a right, even if the infringement is confirmed, to ensuring that the Commission 
instigates the pre-litigation stage nor that it brings an action nor that it does so within a 
certain time-limit. On this point, the CJEU has consistently stated that actions for omission 
(where the Commission does not take action) and actions for annulment (of a decision by the 
Commission to archive the complaint which, in any case, does not meet the requirements to 
be appealable under Article 263.4 TFEU) are inadmissible39. It has also pointed out that the 
Commission’s discretion in this sphere also relates to the decision on the most appropriate 
time to instigate (or continue) procedures in an action for failure to fulfil an obligation. There 
is no need to object to this, since it clearly follows from the Treaties (as well as the case-law 
of the CJEU, as we have indicated).  

However, precisely because it also follows clearly from the Treaties, the Commission’s 
statements to the effect that the rights granted to complainants merely constitute an 
indication of its normal practice and that, therefore, they may be abandoned at any moment, 
must be rejected. This can only be the case with the rights which the Commission has 
granted on its own initiative, but not, therefore, with the rights which are listed in primary 
law and to which we have already referred. 

This is not the appropriate place to dwell on the effectiveness of these rights or possible ways 
of improving them40. It is sufficient to make three final statements: 

 Firstly, it is necessary to be aware that, in the long term, the route of strengthening 
the complainant’s position is unsuccessful. Given his or her institutional position, the 
complainant remains in any event at the margin of an action for failure to fulfil an 
obligation, with which he or she is only indirectly linked and, at best, at a stage prior 
to initiation proper (after this, the most the complainant can aspire to is that he or 
she is kept informed of the various procedural stages and the Commission’s 
decisions on them; under no circumstances does the Commission have to make its 
reasons for these decisions public). 

 Secondly, a real qualitative change in relation to the position of the complainant 
would only be possible in the event that he or she in fact ceased to be a 
complainant. On this point, there was nothing to stop the authors of the Treaties 
having decided, in the past (or stopping them from deciding in the future) to extend 
the small number of entities that are currently entitled to bring actions for failure to 
fulfil an obligation. In fact, and above and beyond the highly justified reasons 
relating to wishing to avoid an increase in litigation, there is no reason to oppose 
any entity with a legitimate interest being able to bring a Member State that is 
contravening EU law before the CJEU. 

 Thirdly, and finally, it should not be forgotten that complainants have at their 
disposal other mechanisms that are capable, at least, of neutralising failures by a 
Member State to fulfil obligations: the direct effect of directives, consistent 
interpretation, financial liability of the Member State in default, etc. 

 

                                                 
39  On this point, it is usual to point to the early judgment of the CJEU of 1 March 1966, Lütticke, Case 48/65; the 

judgment of the CJEU of 14 February 1989, Star Fruit, Case 247/87, paras. 11-13; or the judgment of the 
CJEU of 17 July 1998, Sateba, Case C-422/97, para. 42. 

40  On this point, see Melanie Smith, ‘Administrative procedures linked with Article 258 TFEU proceedings: an 
academic perspective’, document submitted to this Conference. 
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