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LIST OF ABBREVIATIONS AND DEFINITIONS 
 

COMI Centre of a debtor’s main interests referred to in Article 3 (1) of the 

EIR (as defined below) 

EIR Council Regulation (EC) No 1346/2000 of 29 May 2000 on 

insolvency proceedings 

NOTE Note on Harmonisation of Insolvency Law at EU Level, 2010  
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1.  INTRODUCTION 
 
This briefing note follows the Note on Harmonisation of Insolvency Law at EU Level, 2010 
(hereinafter 'the NOTE'), prepared by members of INSOL EUROPE. The authors of the NOTE 
reviewed laws of certain Member States regulating insolvency proceedings within the 
meaning of Article 2 (a) of the EU Insolvency Regulation (hereinafter 'EIR'), and in doing 
so, relied on national reports including responses to the questionnaire sent to members of 
INSOL EUROPE (i.e. France, Germany, Italy, Poland, Spain, and Sweden). Further to the 
review, authors of the NOTE identified a number of issues which, given the sometimes 
significant differences between the laws of Members States, may and should be harmonised 
at EU level.  
 
This briefing note refers to recommendations regarding the harmonisation of laws of 
Member States regulating insolvency proceedings, and, without being exhaustive, further 
explores arguments for harmonisation and potential difficulties that occur, or may occur, as 
a result of differences between laws in the following three areas:  
 

 Opening of insolvency proceedings; 

 Claims filing and verification; 

 Reorganisation plans. 

 
The harmonisation of the laws of Member States in the areas specified above could 
contribute to increasing the efficiency and effectiveness of insolvency proceedings in 
furtherance of the proper functioning of the common market, and avoiding incentives for 
forum shopping, thereby serving the very same objectives which justified the EIR 
(as indicated in recitals 2 and 4 to the EIR).   
 
Further, it could create conditions leading to creating a level playing field for companies 
intending to restructure, increasing transparency and predictability of insolvency 
proceedings for creditors and protecting legitimate expectations of creditors. 
 
The information regarding the laws of certain Member States (France, Germany, Italy, 
Poland, Spain, Sweden) in this briefing note are based on national reports included in 
Annex III to the NOTE. With respect to Polish law, this briefing note also relies on additional 
information that goes beyond the scope of the respective national report annexed to the 
NOTE. 
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2.  OPENING OF INSOLVENCY PROCEEDINGS 

2.1. Proposed areas of harmonisation 
 
The NOTE identified the following specific issues related to the opening of insolvency 
proceedings which may be subject to harmonisation: 
 

 standardisation of the test to be applied for the opening of the insolvency 
proceeding; 

 the entities that are eligible as debtors in insolvency proceedings; 

 the entities that may file for bankruptcy; 

 the rules on mandatory filing for bankruptcy by the debtor (the obligation of the 
debtor to file for bankruptcy within a specified timeframe).  

2.2. Criteria for opening an insolvency proceeding 
 
There are significant differences between the criteria for opening insolvency proceedings, 
as defined in Article 2 (a) of the EIR and listed in Annex A thereto.  
 
Pursuant to the laws of certain Member States, insolvency proceedings may be opened only 
with respect to debtors that are already affected by financial difficulties and are insolvent 
(Italy1, Sweden2, Poland3). The laws of other Member States also provide for the possibility 
of opening insolvency proceedings in case of solvent companies that expect insolvency in 
the imminent future (Spain4, Germany5 and France6). The opening of the main insolvency 
proceedings in the latter group of Member States offers solvent debtors the type of 
protection from creditors which the laws of other states reserve exclusively for companies 
in financial difficulties which meet the insolvency tests. This feature may represent and 
indeed did represent in the past an incentive to shift the COMI7, leading to opening 
insolvency proceedings in a State that offers debtors which do not meet insolvency tests 
protection from creditors, and the possibility to restructure and adopt a reorganisation plan.  
 
Further differences may be found in insolvency tests adopted in laws of Member States.  
 
The most common is the liquidity test. However, definitions of the liquidity test vary. In 
France, the test is met in the case of a debtor’s cessation of payments when the current 
liabilities that are due exceed the available assets8. In Poland, the liquidity test is met when 
a debtor ceases to pay its due debts, but the law does not specify minimum statutory 
thresholds determining what amount or percentage of debt must remain outstanding 
beyond the due date for a debtor to satisfy this test.  
                                                 
1  Annex III to the NOTE, p. 99. 
2  Annex III to the NOTE, p. 128. 
3  Annex III to the NOTE, p. 106. 
4  Annex III to the NOTE, p. 50. 
5  Annex III to the NOTE, p. 41. 
6  Annex III to the NOTE, p. 60. 
7  By virtue of Article 3 (1) of the EIR, the court of the Member State has jurisdiction to open mail insolvency 

proceedings if the COMI of a debtor is located in this State. A company’s COMI is presumed to be in the 
Member State where its registered office is situated, although this presumption may be rebutted in appropriate 
circumstances. It is an existing g practice that debtors shift a COMI from one Member State to another in order 
to secure the jurisdiction of the courts of the latter State to open main insolvency proceedings.  

8  Annex III to the NOTE, p. 60. 
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Laws of certain Member States also adopted a balance sheet test, which is generally 
understood as a surplus of liabilities over assets (e.g. Poland9, Germany10).  
 
Evidently, the differences between insolvency tests adopted in various Member States 
mean that companies in a similar financial condition may meet an insolvency test in one 
Member State but not in another.   
 
In consequence, companies may have unequal chances to resort to informal out-of-court 
restructurings in order to resolve financial difficulties and avoid invoking an insolvency 
proceeding that, by definition, involves partial or total divestment of a debtor and the 
appointment of a liquidator (Article 1 (1) of the EIR). For example, under Polish law 
a temporary cessation of payment of due debts may result in an opening of insolvency 
proceedings. In other jurisdictions a temporary cessation of payment of due debts does not 
constitute grounds for opening an insolvency proceeding, and may be resolved through 
informal out-of-court negotiations with creditors and a voluntarily adopted reorganisation 
plan.  
 
There may be instances when a company will be unable to open main insolvency 
proceedings in the Member State where its COMI is located, but may open territorial 
proceedings11.  
 
In some cases, a debtor will meet the insolvency criteria and be required to open a main 
insolvency proceeding in the Member State where the COMI is located, even though 
pursuant to the law of the State where key assets (such as production plants) are placed 
a debtor would be deemed solvent. Hence, creditors may seek to open secondary 
proceedings without the debtor’s insolvency being examined in that other State (Article 
27 of the EIR). In extreme cases, when main proceedings are of a restructuring nature but 
key assets of the debtor (e.g., production plants) are located in another State, the opening 
of the secondary proceeding - which must be a winding-up proceeding and involve realising 
a debtor’s assets (Article 3 (3) of the EIR) - may render it impossible to implement the 
reorganisation plan and may thus result in the main proceedings being turned into a 
winding-up proceeding.  

2.3. Entities that are eligible as debtors 
 
Laws of Member States differ with respect to the ability to invoke insolvency proceedings 
with respect to debtors. To wit, they exclude the possibility of opening insolvency 
proceedings with respect to various categories of debtors (for instance, identified by 
reference to objective and measurable criteria such as e.g. size - in Italy an insolvency 
proceeding may not be opened with respect to small debtors12). In Poland an insolvency 
proceeding may not be opened with respect to entities created by an Act of Parliament 
unless the Act provides otherwise. This exemption applies to state-controlled companies or 
enterprises, frequently operating in sensitive areas of the Polish economy.  
 
The existence of such differences may be difficult to reconcile with legitimate expectations 
of creditors. Indeed, creditors expect that they may impose insolvency proceedings on their 
debtors and, instead of resorting to individual enforcement actions, may avail themselves 

                                                 
9  Annex III to the NOTE, p. 106. 
10  Annex III to the NOTE, p. 41. 
11  The NOTE, p. 10.  
12  Annex III to the NOTE, p. 99.  



Policy Department C: Citizens' Rights and Constitutional Affairs 
 
 

 8 

of collective proceedings which entail the partial or total divestment of a debtor and the 
appointment of a liquidator. 
 
The feasibility analysis of harmonisation of insolvency laws in this area should also take into 
account the perspective of EU competition policy and law, which aims to create a level-
playing field for undertakings involved in the internal market. Excluding the possibility of 
invoking insolvency proceedings with respect to selected debtors combined with other 
forms of state intervention or support may constitute forbidden state aid pursuant to Article 
107 of the Treaty on the Functioning of the European Union13.  

2.4.  Entities that may file for bankruptcy  
 
Another area to which harmonisation may apply is the capacity to commence proceedings 
against a debtor. All EU Member States have systems whereby a debtor (a natural person 
or a public or private legal entity) that carries on a business activity, a creditor and the 
state (through various state authorities, such as public prosecutors or courts acting ex 
officio) can apply to court to initiate insolvency proceedings against the debtor14. 
 
Swedish law, however, limits the ability of a creditor to commence insolvency proceedings 
by adding special conditions that must be met in order for the creditor to have proper 
standing to seek insolvency. Namely, a creditor that holds satisfactory collateral on 
a debtor’s assets or on assets of a third party (and provided that the bankruptcy petition is 
in conflict with conditions for the provision of collateral by the third party) may not seek 
insolvency of a debtor15.  
 
Any such limitations and differences in creditors’ ability to commence insolvency 
proceedings may lead to situations where a creditor will be treated differently when it 
comes to opening main and secondary proceedings with regard to the same debtor. 
Pursuant to Article 29 of the EIR, the opening of secondary proceedings may be requested 
by any person empowered to request the opening of insolvency proceedings under the law 
of the Member State in whose territory the opening of secondary proceedings is requested. 
Hence, using Swedish law as an example, a secured creditor will be empowered to open 
main insolvency proceedings in the Member State whose laws do not include limitations 
similar to Swedish law, whereas the same creditor will not be able to commence secondary 
proceedings in Sweden or, mutatis mutandis, will not be empowered to open main 
insolvency proceedings in Sweden but could be empowered to open secondary proceedings 
in another Member State.  

2.5. Rules on mandatory filing for bankruptcy by the debtor  
 
There are significant differences between Member States regarding deadlines that must be 
observed by a debtor when opening insolvency proceedings is mandatory.  
 
Under Polish law, the debtor has two weeks after becoming insolvent to file for bankruptcy. 
Under Spanish law, the debtor must file for insolvency within two months from the date it 

                                                 
13  See Case C-295/97, Industrie Aeronautiche e Meccaniche Rinaldo Piaggio SpA v International Factors Italia 

SpA (Ifitalia), Dornier Luftfahrt GmbH, Ministero della Difesa [1999], paragraph 43, and Commission Notice on 
the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees (OJ C 155/10, 
20.6.2008, paragraph 1.2). 

14  The NOTE, p. 11. 
15  Annex III to the NOTE, p. 128. 
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becomes aware or should have become aware of the insolvency situation. This two-month 
obligation to file can be extended by a further three months if the debtor puts the 
competent court on notice that it has commenced negotiations towards an anticipated 
composition agreement. Under French law, the debtor must file for bankruptcy at the latest 
45 days following its “cessation of payments” – a term which is defined by law but which 
amounts to knowledge of insolvency16.  
 
The length of the timeframe may impact a debtor’s ability to solve financial difficulties 
though informal and out-of-court restructurings or to pre-negotiate with creditors terms of 
a reorganisation plan that will be proposed in insolvency proceedings, thereby increasing 
the probability of the plan being adopted. While overly tight deadlines may adversely affect 
this ability, lax deadlines for filing may delay the granting of relief imposed by insolvency 
proceedings (e.g. a stay of individual enforcement actions) and decrease the efficiency of 
proceedings for all creditors.  
 
 
 
 

                                                 
16  The NOTE, p. 11. 
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3.  CLAIMS FILING AND VERIFICATION  

3.1. Proposed areas of harmonisation  
 
The NOTE emphasised an urgent need to harmonise the rules with regard to the filing and 
verification of claims, including:  
 

 the procedures; 

 time limits; 

 penalties and consequences for failure to comply;  

 information to be provided to creditors17. 

 
It was also suggested that a central database containing information regarding all EU 
insolvency proceedings, time limits for filing etc. should be organised at EU level, and made 
available to all creditors on the internet18.  

3.2. Rules on the process of filing and verification of claims 
 
The transparency and efficiency of the claims filing and verification process impact 
significantly on creditors’ ability to obtain satisfaction in bankruptcy proceedings. The laws 
of Member States regulate this area differently. The dissimilarities concern inter alia time 
limits for filing claims and asserting rights, availability and access to information about the 
process, consequences of delayed filing of claims.  
 
Frequently, the time limit for filing claims is determined in the bankruptcy decision. Under 
Polish law, it can be between 1 and 3 months from the date of publication of the decision. 
Under Italian law, the time is usually 30 days before the hearing of the verification of 
claims. Under French law, foreign creditors have 4 months to file their claims in contrast to 
French creditors, who have significantly less. Under English law there is no statutory time 
limit fixed until the liquidator is in a position to declare a dividend. German law provides for 
a period of between 3 weeks and 3 months from the date on which the order commencing 
the insolvency proceeding is sent to creditors. Under Spanish law, creditors must submit 
their claims one month after the last placed notice of the declaration of insolvency of the 
debtor in the Spanish Official Gazette19.  
 
Failure to observe time limits also might have different consequences in the various 
national regimes. In some Member States, a creditor who missed the time limit may lose 
the rights to advance and obtain satisfaction of its claim in bankruptcy proceedings 
(England20, France - however the court may waive this sanction if the creditor proves that it 
is not liable for the delayed filing21), whereas in other Member States it does not (e.g., in 
Poland delayed filings are verified, but a creditor may be obliged to cover resultant costs 
and does not participate in previous distributions22). Importantly, while in many Member 

                                                 
17  The NOTE, p. 16. 
18  Ibidem.  
19  The NOTE, p. 15. 
20  Annex III to the NOTE, p. 148. 
21  Annex III to the NOTE, p. 71. 
22  Annex III to the NOTE, p. 116. 
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States the consequences of not observing time limits are set in law, in England the court 
may set a time window in which creditors must file their claims, failing which they may be 
excluded from any distribution23.  
 
While the issue of informing creditors about the opening of insolvency proceedings and 
basic rules governing the claims filing and verification process under the law of the 
respective Member State was addressed in the EIR, the Regulation is limited and in practice 
may be insufficient to guarantee effective protection of creditors’ interests24. Given the 
significant differences between the laws of Member States, and the potentially severe 
consequences of failure to observe the rules governing the process (including a loss of 
rights to participate in distributions) which are more likely to affect foreign creditors than 
domestic, harmonisation in the scope delineated above is both necessary and justified. 
 

                                                 
23  Annex III to the NOTE, p. 148. 
24  Article 40 of EIR provides that the court of the Member State that opened the insolvency proceeding or the 

liquidator appointed by it has a duty to inform immediately all known creditors who have their habitual 
residences, domiciles or registered office in other Member States. The notice should include at least basic 
information about the process, i.e. in particular the time limits, sanctions related to those time limits, and the 
body or authority empowered to examine the claim. However, one cannot rule out the possibility that in some 
cases the notice will not reach a creditor or will not be event sent (the latter may be the case if a debtor’s 
books are incomplete and/or a debtor disputes the claim). 
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4.  REORGANISATION PLANS  

4.1. Proposed areas of harmonisation  
 
Further to a review of laws of Member States regulating the responsibility for proposal, 
verification, adoption, modification and contents of reorganisation plans and opening of 
insolvency proceedings, the NOTE identified the following issues which may be subject to 
harmonisation: 
  

 the identification of the parties that can act as proponents of the plan; 

 the nature and extent of the creditors that can be bound by the plan (ordinary, 
preferred, secured); 

 the way in which shareholders can be affected by the plan (e.g. debt-for-equity 
swaps); 

 the composition of classes of shareholders and creditors; 

 the voting rules; 

 the possible contents of the plan;  

 the relevant test relating to approval of the plan to be applied by the supervising 
court;  

 the rules on the options for of appeal and the timeframe within which the plan 
becomes irrevocable; and 

 the rules regarding amendment and rescission of the plan25. 

 

4.2. Rules on proposal, verification, adoption of reorganisation 
plans  

 
The role of rules regulating reorganisation plans (including contents, related procedural 
issues) in creating conditions for successful restructurings in insolvency proceedings is 
crucial. Indeed, rigid and impracticable rules may hinder the chances of adopting 
a reorganisation plan, leaving no alternative but to wind up a company. The legal 
frameworks for reorganisation plans adopted in Member States differ significantly. The 
differences in particular concern the identification of the parties that can act as proponents 
of the plan, adoption, modification and verification of plans.  
 
While the laws of Member States generally accept that it is for a debtor to propose 
a reorganisation plan, the stance on whether creditors may propose the plan or influence 
its preparation varies. For example, under German law the plan can be proposed by the 
debtor or by the liquidator and, additionally, the creditors’ meeting can instruct 
the liquidator to prepare a plan. Under Polish law the plan may be submitted by the debtor, 
the administrator or the creditor that filed for bankruptcy and submitted the initial 
arrangement proposals. Under French proceedings only the debtor can draw up the plan26.  

                                                 
25  The NOTE, p. 17. 
26  The NOTE, p. 16. 
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Major differences also exist in rules regarding the procedure for adoption of the plan, 
including whether creditors are divided into classes and required majorities.  
 
Under German law, the creditors are divided into classes and in principle each class has to 
accept the plan27. Under Polish law, a division into classes may take place, and it is possible 
to cram down a dissenting class28. Under the laws of some of the other Member States no 
such division into groups takes place.  
 
The laws of the Member States contain different rules on the required majorities for 
approval of a plan. For example, under English law, approval of a Scheme of Arrangement 
requires a 75% majority of all creditors whereas a Company Voluntary Arrangement 
requires a majority representing 75% by value of creditors’ claims with the general proviso 
that the claims of connected parties are not included in satisfying the value criteria. Under 
Polish law a majority of the votes of the creditors representing two-thirds of the value of 
the claims and under Swedish law a majority of 60% of the value of the debts is required29.  
 
The laws of the Member States also contain differing rules on the standards applied by the 
courts when reviewing the plan. Under some laws the courts have wide discretionary 
powers, under other laws these powers are rather more limited30. 
 
The existence of differences outlined above provides fuel and naturally is a premise for 
forum shopping, which is effected through shifting the COMI to a chosen Member State 
whose laws regulate reorganisation plans in a way that is convenient for the entity 
organising the COMI shift. Harmonisation of the laws of Member States will contribute to 
eliminating incentives for forum shopping and help to create a level playing field for 
restructurings by putting in place in various Member States the same basic legal 
framework.  
 
 
 
 
 

 

                                                 
27  Annex III to the NOTE, p. 46. 
28  Annex III to the NOTE, p. 119. 
29  The NOTE, p. 16. 
30  The NOTE, p. 17. 
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