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EXECUTIVE SUMMARY 

BACKGROUND 

The note “Harmonisation of Insolvency Law at EU Level” already stated that insolvency law 
represents the balancing of several objectives. It aims at protecting creditors’ rights, while 
safeguarding the interest of shareholders and customers on the one hand, and at avoiding 
liquidation of potentially viable companies on the other hand. This fundamental statement 
already shows that insolvencies and insolvency proceedings have effects on numerous 
different stakeholders. 

Insolvency proceedings are commonly regarded as a balancing of interests between a 
debtor and its creditors and/or as an instrument which ensures a distribution of the 
debtor’s assets to various creditors as evenly and fairly as possible. Taking this approach, 
insolvency law constitutes the antipole to the enforcement of individual claims. 

The following remarks will henceforth be applied in particular to the topics of avoidance 
action, the effects of the opened insolvency proceedings on current contracts and the 
method of securing interests by means of rentention of title clauses. Even a general 
consideration of these areas of regulation makes it clear that insolvency proceedings not 
only deal with the issue of a reorganisation of the debtor enterprise, its liquidation and the 
satisfaction of all creditors, but rather also make it necessary to take into account the 
rights and, sometimes diverse, interests of the various stakeholders. The following graphic 
is intended to illustrate the usual and therefore essential typical participants in insolvency 
proceedings, whereby the parties specified in the illustration can, on the other hand, also 
be creditors of the insolvent company or the insolvency debtor. 
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 Source: Author 

The objects of examination of this note are the issues of avoidance action, the effects of the 
insolvency proceedings on current contracts, and, in particular, the topic of the retention of 
title as a special security measure. Taking into consideration the typical participants in 
insolvency proceedings in accordance with the illustration above, it can be seen that the 
claims asserted during avoidance actions can in principle affect all parties involved in 
insolvency proceedings. Avoidance action can therefore, subject to the applicable special 
regulations, affect many different parties, such as general insolvency creditors, employees, 
connected parties (e.g., management or shareholders), but also suppliers, secured 
creditors or state authorities. Especially in Germany, avoidance action is in most cases 
taken against social security institutions and the tax office, as these bodies usually have 
obtained special advantages to the detriment of other creditors prior to the opening of the 
insolvency proceedings, by way of public execution or in order to avoid public execution. 

In view of the effects of the insolvency proceedings on contracts, the parties usually 
affected are customers, suppliers, landlords, licensors, and also employees. 

In general, the various insolvency regimes of the European Member States are based on 
similar principles but present also considerable differences. Indeed, the economic, social 
and political purposes of insolvency proceedings vary considerably in different jurisdictions 
and different periods of time. For instance, legislation may aim to favour creditors or 
debtors, or the preservation of enterprise and employment, or a combination of those.1  

The variety of national legal approaches was also taken into consideration in the Recitals of 
Council Regulation No. 1346/2000 of 29 May 2000. Recital 28, for instance, states: “In 
order to protect employees and jobs, the effects of insolvency proceedings on the 
continuation or termination of employment and on the rights and obligations of all parties 

                                                 
1 Priciples of European Insolvency Law, p. 4 
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to such employment must be determined by the law applicable to the agreement in 
accordance to the general rules on conflict of law.“ The legislator of the aforementioned 
Council Regulation therefore clearly assumed that the effects of the opened insolvency 
proceedings on current contracts with employees are to be determined by applicable 
national law, in particular in the interest of protecting employees. With regard to the issue 
of retention of title clauses, Recitals 11 and 15 of the Council Regulation No. 1346/2000 
make reference to the fact that the rules regarding rights in rem deviate significantly 
among the various Member States. 

When adopting this Council Regulation, the legislator therefore assumed that it would be 
difficult to introduce uniform insolvency proceedings for all Member States. This can be 
seen in particular in Recital 11, which states: “This regulation acknowledges the fact, that 
as a result of widely different substantive law it is not practical to introduce insolvency 
proceedings with universal scope in the entire community”. 

Considering the questions to be dealt with here with regard to the personal scope of 
application, it is important to keep in mind that, during insolvency proceedings, a large 
variety of stakeholders is involved. With regard to the legal scope of application, on the 
other hand, the question is which areas of law are affected. The legislator of the 
abovementioned Council Regulation also took into consideration the diversity of the legal 
issues. Here, a general distinction is to be made between independent procedural rules, 
which are always to be applied directly in all countries on the basis of the acknowledgement 
of the Council Regulation, conflict-of-law rules which determine whether or not the law of 
the state where the proceedings are opened, i.e. lex fori concursus, is to be applied, and 
the rules which take precedence over potentially existing national substantive law, as they 
are considered to be more specific rules.2 European insolvency law within the scope of 
application of this Council Regulation is thus based on the principle of controlled 
universality. This means that, for reasons of maintaining territorial links, the principle of 
universality, i.e. the effects of the insolvency proceedings opened in an EU Member State, 
or States, will not always be extended to other Member States (Art. 16, 17 EIR)3. 

Council Regulation No. 1346/2000, also in view of the EU principle of proportionality, has 
struck a balance in this regard by defining the areas in which insolvency law provisions - 
notably those of the Member State where proceedings are opened- are to be given priority, 
and therefore need to be acknowledged under EU law, notably in case where the interests 
of individual parties are particularly worthy of protection and therefore need to be made 
subject to ordinary national law.  

Against this background, the author also deliberates whether the issues in question here 
are to be allocated to general insolvency law and would therefore possibly be easier to 
harmonise, or whether they are topics which are strongly interwoven with the specific, and 
sometimes strongly deviating, national law. 

                                                 
2 Kindler, Münchener Kommentar, BGB, IPR, 5th edition, p. 852. 
3 Kindler, loc. cit. 
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Summary of the note  

(1) Insolvency proceedings are not merely to be seen as a method of achieving a balance 
between the insolvency debtor and the creditors, but rather as a process in which 
various stakeholders, depending on their position, are affected in different ways, 
are secured in different ways, or are considered as being worthy of protection in 
different ways. Whilst these stakeholders can be found in all insolvency proceedings in 
the EU Member States, national jurisdictions allocate special preferential rights in 
various manners to the stakeholders, as they have come to different valuations with 
regard to the question as to which stakeholders or interests are to be regarded as 
particularly worthy of protection, and therefore have regulated these issues 
differently. The objectives pursued with the institution of insolvency proceedings are 
also different. Whilst certain legal systems or types of proceedings focus on saving or 
preserving the insolvent enterprise, and thus possibly also on saving jobs, other legal 
systems or insolvency laws favour the even distribution of funds to the creditors; even 
so, differences can be found with regard to the treatment of secured and unsecured 
creditors. 

(2) Council Regulation No 1346/2000 has already taken a stance with regard to the 
abovementioned questions. More particularly, it aims to make allowance for the 
principle of universality in insolvency law, so that the effects of insolvency proceedings 
beyond national borders will be governed by the law of the state of the opening of 
proceedings (lex fori concursus). However, the European legislator at the time reached 
the conclusion that exceptions need to be made in specific situations, and that a 
deviation from the principle of universality is necessary in favour of territorial, i.e. 
national, legal systems and their applicability. Hence, Council Regulation No. 
1346/2000 is a compromise between the principle of universality, on one hand, 
and the interests worthy of protection on the national level, on the other. Regulation 
No 1346/2000 can therefore be seen as an indicator of the areas where significant 
differences exist. Those are, for instance, the areas where the Regulation provides for 
exceptions from the application of the lex fori concursus, in favour of national law. 
These exceptional provisions can thus be regarded as areas in which there is still room 
for harmonisation. On the other hand, this also means that, in these areas in 
particular, harmonisation meets with special challenges, as the various national laws in 
these areas deviate very strongly. In such areas real harmonisation would probably 
have to go beyond the harmonisation of insolvency law, towards a harmonisation of 
other areas of substantive law, such as employment law, tenancy law or the law 
regulating credit security interests. 

(3) In the field of Avoidance Actions, an analysis of the various national legal regimes 
shows significant differences. These concern, first, the identity of the party entitled to 
take avoidance action. Of greater relevance are the differences regarding the 
conditions to be fulfilled for avoidance action, which shall hereinafter be illustrated 
with the help of further examples. However, the national legal systems do not 
fundamentally differ with regard to the categories of contestable transactions. What 
differs significantly is the length of the period preceding the opening of insolvency 
proceedings, which defines whether transactions are contestable. What is problematic 
is that according to the current version of Regulation No 1346/2000 and the 
exceptional rule provided for in Art. 13 of said Regulation the ultimate result is that 
the legal system which least favours avoidance rights will take precedence. This 
means that in cross-border legal transactions, the chances of successful avoidance 
actions are significantly reduced. For this reason, it seems to be worthwhile to 
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consider harmonisation, in particular concerning the time limits applicable with regard 
to the admissibility of avoidance actions. Here, national legal regimes may, on one 
hand, be harmonised without massive interference with other areas of law, whilst on 
the other hand the principle set out in Art. 13 of Regulation No 1346/2000 could be 
amended to provide for the lex fori concursus to be exclusively applicable in certain 
individual cases. The present design of Regulation 1346/2000 puts particular emphasis 
on the protection of trust. However, there is a justified question as to whether in the 
area of avoidance actions in insolvency law so-called connected persons or 
stakeholders collaborating intentionally or fraudulently with the debtor should continue 
to enjoy such protection of trust. 

(4.) With regard to Rules on Contracts, the examination of harmonisation options should 
take particularly into consideration that these areas of law affect the rights of 
employees and other stakeholders, such as landlords etc. It should, furthermore be 
said that these topics are not to be considered in a monolithic manner, but, in 
particular with regard to the employees affected by insolvency, within the context of 
other national insolvency law rules. The employees’ rights not only affect the question 
as to whether and to what extent their contracts can be terminated after the opening 
of the insolvency proceedings; rather, the employees are unequally protected or 
affected by the different classes of ranks and, depending on the national law, deviating 
security mechanisms and finally, by different rules with regard to the obligations 
falling on a eventual investors to take over the employees when acquiring the business 
out of insolvency. If one intends to harmonise this area of insolvency handling or 
insolvency law, it is necessary to look at the overall picture. This might mean that 
harmonisation projects will have to encroach upon other areas of civil law, such as 
employment or tenancy agreements. A further issue in this context is the question as 
to whether it is reasonable to amend Regulation 1346/2000, in order to grant foreign 
creditors, such as employees, the option of obtaining satisfaction in insolvency 
proceedings opened in another Member State in the same manner as this would have 
been provided for by their own legal system. This may prevent high-cost secondary 
insolvency proceedings, which also impair the speedy finalisation of insolvency. 

(5.) As will be shown hereinafter, the issue of (extended) Retention of Title is should be 
seen in the greater context of the issues arising with regard to secured creditors. 
Differences between the national legal regimes with regard to the treatment of the 
secured creditors are significant. Harmonisation of this area of law will not be possible 
merely by means of harmonising insolvency law. Insolvency law serves the 
implementation and satisfaction of securities. However, the security interests 
themselves do not necessarily result from insolvency law, but rather from the relevant 
national regulations of property law or the law governing credit security interests. This 
means that harmonisation would also be necessary within those areas of law. Similar 
to the arguments set out in point 4 above, the different treatment of secured creditors 
under the different legal regimes may lead to the opening of secondary insolvency 
proceedings. As this will not in all cases be advantageous, Regulation 1346/2000 could 
be amended in this area so that foreign creditors could obtain satisfaction according to 
the rank applicable pursuant to their own national law. However, this would only be 
justified if the creditors of the main insolvency proceedings as a general body do not 
suffer any detriments. 
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1. SCOPE AND METHODOLOGY 

A team of authors from INSOL EUROPE already addressed a series of individual issues 
relating to insolvency law in the note “Harmonisation of Insolvency Law at EU Level”. That 
note dealt with a list of problems which might occur in the absence of common rules of 
insolvency. Furthermore, it addressed the question as to whether the harmonisation of 
substantive insolvency law at EU level is worthwhile, necessary and attainable. The object 
of the present note, which, in accordance with the Legal Affairs Committee request, 
addresses the issues of avoidance actions and the effects of insolvency proceedings on 
current contracts, including special retention of title clauses, contains additional 
explanatory statements on these selected special subjects. 

This detailed note is on one hand based on the Country Report from Poland, France, United 
Kingdom, Germany, Spain, Italy and Sweden, as already contained in the note 
“Harmonisation of Insolvency Law at EU Level” of April 2010 as Annex III. In addition to 
this, the author has drawn on publications on international insolvency law, which also 
contain corresponding comparisons on the various different national regimes, and other 
legal literature relating to insolvency law.4  

The present note shall deal exclusively with insolvency proceedings covered by the scope of 
application of Art. 2 (a) and (c) of Council Regulation (EC) No. 1346/2000 of 29 May 2000 
on insolvency proceedings, and listed in Annexes A and B to said Regulation. Consumer 
insolvencies and specific national legislation in connection with Directive 2001/24/EC of the 
European Parliament and of the Council of 4 April 2001 on the reorganisation and winding-
up of credit institutions and directive 2001/17/EC of the European Parliament and of the 
Council of 19 March 2001 on the reorganisation and winding-up of insurance undertakings 
are not dealt with here. Nor have specific topics in connection with security interests as 
reflected in the directive 2002/47/EC of the European Parliament and the Council of 6 June 
2002, or financial collateral arrangements. 

Another issue to be stressed here is that the specific effects of insolvency proceedings - 
provided for by the national insolvency law regimes - on current contracts, on regulations 
regarding retention of title clauses agreed prior to the insolvency and the effects of 
avoidance claims asserted during the opened insolvency proceedings, are ultimately to be 
seen in the context of applicable national law, in particular general civil law or law of 
property.  

German insolvency law, for instance, regulates the conditions under which an insolvency 
administrator can take avoidance action. In this context it provides for the deadline during 
which such avoidance action must be taken, the period of time during which legal 
transactions are retroactively contestable and the specific conditions which need to be 
fulfilled, such as the intention to discriminate against the creditors. But, for instance in 
German law, the question as to how a justified avoidance action or an avoidance action 
which has been approved by a court will ultimately be satisfied, and which compensatory 
factors are to be taken into consideration (e.g., subsequent cessation of enrichment of 
those opposing the avoidance) is governed by substantive civil law on enrichment under 
the German Civil Code (Bürgerliches Gesetzbuch).  

 

                                                 
4 A list of used literatures can be found in the section References. 
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Therefore, the present note restricts itself to examining the special regulations of 
insolvency law with regard to avoidance action, effects of insolvency proceedings on current 
contracts and retention of title claims, without addressing in detail the other national legal 
provisions to be observed, for instance with regard to the enforcement of avoidance claims 
or provisions governing special contracts. This would go beyond the scope of this 
examination. 

2. AVOIDANCE ACTIONS 

2.1. Findings of the note “Harmonisation of Insolvency Law at 
EU Level” 

The note “Harmonisation of Insolvency Law at EU Level“ contained a list of 15 relevant 
aspects of insolvency law, including the rules on the annulment of transactions entered into 
prior to the opening of insolvency proceeding (avoidance actions). Following the analysis of 
the country reports, the authors of this note came to the conclusion that rules on the 
annulment of transactions entered into prior to the opening of insolvency proceedings 
(avoidance actions) vary as to the periods and the onus of proof during which such 
transactions can be liable for consideration for annulment, reducing thus the predictability 
of the proceedings. In this context, the note first of all stated that, according to the 
decisions of the Court of Justice of the European Union (CJEU) and pursuant to Art. 3 (1) of 
the Regulation No. 1346/2000, the national courts of the Member State in which the 
insolvency proceedings were opened will also have jurisdiction for the avoidance action 
proceedings5. Art. 4 (2) (m) of the Regulation No. 1346/2000 sets out that the law of the 
Member State in which the proceedings were opened initially includes the essential rules 
regulating the issues of the nullity, voidability or unenforceability of legal acts detrimental 
to all creditors. However, there is an essential exception to this rule in Art. 13 of Regulation 
No. 1346/2000 dealing with detrimental acts: Art. 4 (2) (m) shall not apply in a case where 
a person who benefitted from an act detrimental to all the creditors provides proof that the 
said act is subject to the law of a Member State other than that of the State of the opening 
of proceedings, and that law does not allow any means of challenging that act in the 
relevant case. As a result, this gives creditors the possibility to object by claiming that 
avoidance actions have not been judged under the law applicable to the challenged legal 
transaction. As a consequence, the applicability of the law of the contract in these matters 
creates great uncertainty among the insolvency administrators (office holders), especially 
because these matters must be dealt with by the courts of the Member State within the 
territory of which insolvency proceedings have been opened under foreign law.6  

                                                 
5 Note on Harmonisation of Insolvency Law at EU-Level, p. 18, referring to ECJ Case C-339/07 – Judgement of the 
Court (First Chamber) – (reference for a preliminary ruling from the Bundesgerichtshof (Germany)) – Seagon v 
Deko Marty Belgium BV – February 12, 2009 
6 Note on Harmonisation of Insolvency Law at EU-Level, p. 19 
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The aforesaid note also illustrates that the exception in Art. 13 of the Regulation not only 
refers to general insecurities in the application of foreign law, but that the various 
applicable legal systems present significant disparities. Such differences can already be 
found with regard to the length of the period of time prior to the opening of insolvency 
proceedings during which transactions can be contested if insolvency proceedings are 
subsequently opened7. Finally, the note has pointed out differences with regard to the 
identity of the party entitled to assert such avoidance claims.  

2.2. Author’s Evaluation 

The availability of avoidance action against transactions by the insolvency debtor prior to 
the insolvency is undoubtedly among the basic principles of every insolvency law regime. 
Such a principle exists in order to counter the possibility that insolvency debtors may sell 
their assets generously, below value or for the benefit of individual creditors, and therefore 
to the detriment of other creditors, during the time prior to the opening of insolvency 
proceedings, i.e. without being subject to the effects of insolvency proceedings.8 

Avoidance action against such transactions, which are felt to be unfair, is internationally 
referred to as Actio Pauliana, going back to pre-Christian Roman law. Since the Middle 
Ages, Actio Pauliana has therefore been present in various forms in the different European 
insolvency regimes (see Principles of European Insolvency Law, p. 53 et seq.). In general, 
the cases in which avoidance action is possible can be subdivided as follows: 

 A transaction with the intent of defrauding creditors;  

 A transaction for inadequate counter-value; 

 A transaction for which no enforceable obligation or obligation to 
make fulfilment in this way existed; 

 A transaction after the filing of the insolvency application or in a 
situation of imminent insolvency; 

 The creation of a security right to secure a pre-existing obligation9 

Within these fundamental groups of cases, the individual prerequisites for avoidance action 
differ; however, they all have the objective of protecting the general body of creditors from 
a reduction of the insolvency estate in an unfair manner and an ensuing advantage for one 
individual party. Ultimately, the objective is to prevent the unjustified enrichment of one 
individual party to the detriment of all creditors, whether they are preferential, general or 
unsecured. 

The creditors as a whole suffer two types of damage: first, the insolvency estate may lose 
assets which may be essential and which may, for instance, be required for the 
continuation of the enterprise and the maintenance of its value, but also for the 
reorganisation during the insolvency proceedings. Second, an individually favoured creditor 
may receive more satisfactory performance than he/she would otherwise receive within the 
framework of the payments to all creditors as a general body. 

                                                 
7 For details, see note “Harmonisation of Insolvency Law at EU-Level, p. 19 and the Country Report enclosed as 
Annex III 
8 Principles of European Insolvency Law, p. 53 
9 Principles of European Insolvency Law, p. 54 
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The abovementioned apply to all national legal regimes within the European Union. 
However, significant differences exist as to the details of each national regime, in particular 
relating to the time periods in question, but also to the prerequisites which need to be 
fulfilled in case of an avoidance action. This is practically demonstrated in the following 
table: 

Table 1: Selected Periods for Avoidance Actions  

Country 

Transactions in 
a situation of 

imminent 
insolvency 

Creation of 
Security Rights 

Transaction 
with 

connected 
parties 

Transaction 
with the 
intend of 

defrauding 
creditors 

 

Czech 
Republic 

One Year 
(if transaction 
was 
inappropriate) 

One Year, three 
years w./  
connected 
parties 

Three years Five years 

Estonia One Year 
(knowledge of 
other party, 
presumed within 
six months or 
with connected 
parties) 

No special  
period 

Five years Three years 

Germany Three months Three months 
(with special 
exceptions for 
longer periods) 

Two years (and 
easier to proof 
within three 
months period 
rules) 

Ten years 

 

 

Hungary Ninety days No special period No special rule Five years 

Italy Six months (if 
inadequate, et 
al.) 

Twelve and six 
months 

Two years Two Years 

Spain No special rule Two years Two years Two years 

United 
Kingdom 
(England & 
Wales) 

Six months 

(preferences) 

Six months 
(preferences) 

Two years No time limit 
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Source:  The Insolvency Law of Central and Eastern Europe, J. Lowitzsch (Ed.), Berlin, 2007, Restructuring and 
Insolvency Handbook 2010/11, J.-M. Cross, I. Tinsley (Ed.), London 2010, Author 

As can be seen from the above table where merely six different jurisdictions from West, 
South, Central and Eastern Europe are being compared, and from the relevant Country 
Reports included in the note “Harmonisation of Insolvency Law at EU Level“, it is obvious 
that the prerequisites to be fulfilled are essentially similar in the various jurisdictions 
compared (albeit in different forms). The differences are particularly significant with regard 
to the applicable time period. 

The differences are, for instance, very significant with regard to the avoidance periods for 
transactions with the intent of defrauding creditors. Various regimes provide for a general 
restriction of the avoidance period of two years (Italy, Spain). Other jurisdictions  have 
special, even longer statutory periods of avoidance for these special transactions where the 
creditors suffer damage in a particularly evident manner, namely in case of “intent of 
defrauding creditors” (Czech Republic, 5 years; Germany, 10 years; Hungary, 5 years and 
finally England and Wales with no time limit). 

Here, reference shall be made once more to the decisive decision by the Court of Justice of 
the European Union (CJEU) of 12 February 200910. The CJEU concluded that “concentrating 
all the actions directly related to the insolvency of an undertaking before the court of a 
Member State with jurisdiction to open the insolvency proceedings“ is consistent with the 
objective of improving the effectiveness and efficiency of insolvency proceedings having 
cross–border effects”. This can also be seen as a direct reference to Recital 2 of Regulation 
No. 1346/2000 which states: “The proper functioning of the internal market requires that 
cross-border insolvency proceedings should operate efficiently and effectively and this 
regulation need to be adopted in order to achieve this objective which comes within the 
scope of juridical cooperation in civil matters, within the meaning of Article 65 of the 
Treaty.” Regulation No. 1346/2000, notably its provision in Art. 4 (2) (m), seems to follow 
the same line, as according to this provision the opening of proceedings shall indeed 
establish the substantial rules which determine the nullity, voidability or unenforceability of 
legal acts detrimental to all creditors. However, there is a very important exception to this 
rule to be found in Art. 13 of the EC Regulation No. 1346/2000. Art. 13 provides that Art. 4 
(2) (m) shall not in any event apply if a creditor fulfils the following two conditions:  

 The said act is subject to the law of a Member State other than that 
of the State of the opening of proceedings; and 

 That law does not allow any means of challenging that act in the 
relevant case. 

As to these conditions, the reference to “any means” in the second condition is considered 
to indicate that the act must not be capable of being challenged, either under rules relating 
to insolvency, or under the general law of the relevant Member State. In addition, the said 
act must indeed be challengeable in the particular case and not just as a matter of 
principle, as this is indicated (“in the relevant case”)11.  

This exemption has already been the subject of criticism in legal literature, as the 
exemption may, for instance, lead to the undesirable result that the parties to the contract 
detrimental to the general body of creditors may succeed in protecting it from being 
challenged by introducing into it a choice-of-law clause in favour of a legal system not 
                                                 
10 Note on Harmonisation of Insolvency Law at EU-Level, p. 8 
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permitting the challenge. The law thus chosen can be the law of any jurisdiction without 
any need for any natural or factual connection between such law and the contract in 
question.12 

In cases where such other law may be applicable as the lex fori concursus - whether based 
on the substantive determination of the law applicable to the relevant transaction or based 
on a choice of law - this leads to the conclusion that ultimately the legal regime which least 
favours avoidance action13 will be applicable.  

This conclusion shall now once more be illustrated by means of the overview in Table 1. Let 
us suppose that avoidance based on a transaction with the intent of defrauding creditors 
has been claimed in Hungarian insolvency proceedings, and that in this case the opponent 
of the avoidance action can claim that Italian law is applicable to the transaction in question 
pursuant to Art. 13 of Regulation No. 1346/2000. If the transaction dates back more than 
three years prior to the opening of the insolvency proceedings in Hungary, this leads to the 
conclusion that avoidance action would be permitted for the challenging administrator 
under Hungarian law which would in principle be applicable to the insolvency proceedings. 
However, the opponent of the avoidance action can use the shorter time period under 
Italian law as a defence against this claim. This means that in this case the avoidance 
regime which least favours avoidance action takes precedence over the more generous 
regime from the point of view of the creditor. 

This effect contradicts the intention expressed in Recital 4 of EC Regulation No 1346/2000 
which states: “It is necessary for the proper functioning of the internal market to avoid 
incentive for the parties to transfer assets or traditional proceedings from one Member 
State to another seeking to obtain a more favourable legal position (Forum Shopping)”.14 
This can be justified with the principle of protection of trust, which is intended to take 
priority over the principle of universality in certain situations, such as avoidance in this 
case. 

However, substantive and legal criticism can be held against this. EU law, in the form of 
Regulation No 1346/2000 itself, significantly restricts in other cases the principle of 
protection of trust, by giving precedence to the lex fori concursus over otherwise applicable 
national law, thus possibly affecting the protection of trust of the parties involved15. 
However, in particular in connection with issues of avoidance, the question is whether legal 
acts considered to be unfair - without having to address questions of intent in all cases - 
must stand back in order to protect the general body of creditors. Under all national legal 
regimes examined here there is no protection of trust in case of an opening of insolvency 
proceedings, if the transaction may subsequently be classified as unfair. 

This means that there are good arguments, also by reference to the abovementioned 
Recital 4 of Regulation No 1346/2000, in favour of further harmonisation in the area of 
avoidance action. It seems, for instance, doubtful as to whether the principle set out in Art. 
13 of the Regulation in favour of the legal regime which least favours avoidance action is 
adequate with regard to a prevention of Forum Shopping and with regard to legal acts 
which may lead to detriments for the general body of creditors. This can in principle be 
countered by harmonising the national legal regimes which already deal with similar cases 

                                                                                                                                                            
11 The EC Regulation on Insolvency Proceedings, p. 191  
12 The EC Regulation on Insolvency Proceedings, p. 191  
13 Europäische Insolvenzverordnung, Kommentar, C.G. Paulus, Frankfurt am Main, 2006, p. 183 et seq. 
14 Europäische Insolvenzverordnung, Kommentar, C.G. Paulus, Frankfurt am Main, 2006, p. 183 
15 Europäische Insolvenzverordnung, Kommentar, C.G. Paulus, Frankfurt am Main, 2006, p. 183 
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in all jurisdictions examined here, for instance by means of an introduction of identical 
avoidance periods. On the other hand, harmonisation could also be realised by amending 
Regulation No. 1346/2000. The note “Harmonisation of Insolvency Law at EU Level” has 
already made the following sensible suggestions (see page 20).  

 (1) the abolition of any reference to the law of the contract with respect to the 
avoidance actions under Article 13 of the EC Regulation No 1346/2000; 

(2) a distinction must be made where a transaction is with a connected party;  

(3) the provision of a minimum period of, for example, 90 days for detrimental acts 
with unconnected parties and one year for connected parties; 

(4) a minimum list of actions which are subject to possible annulment of the 
transactions involved;  

(5) bad faith requirements with respect to the insolvent debtor and/or the other 
party;  

(6) the burden of proof with respect to detriment and bad faith and  

(7) the fact of such actions may only be brought by the office holder on behalf of the 
estate. 

The time period referred to above was simply a suggestion. This minimum list of actions, 
which according to this note could be subject to possible annulment of the transactions 
involved, could be as follows: 

 All legal acts including the granting of security only entered into on the basis 
that the bankrupt has disposed of his or its assets gratuitously or where the 
value of the bankrupt’s performance significantly exceeds the value of the 
consideration received; 

 The repayment of or the establishment of a debt that is not yet due, including a 
shareholder loan, effected by the bankrupt (e.g. a loan made by the debtor as a 
shareholder to a company in which he holds shares) prior to the filing of the 
bankruptcy petition; 

 Any deposit and consignment of funds made in contravention of a judicial 
decision having res judicata status; and 

 All legal acts concluded with parties who are connected either by personal or 
corporate ties. 

Insofar, the suggestions made in the note also takes into consideration that protection of 
trust may be inadequate, in particular for connected parties or in cases of bad faith. 

Another issue, which has also been addressed in the note “Harmonisation of Insolvency 
Law at EU Level”, is the question as to the identity of the party entitled to take avoidance 
action. This may be the insolvency administrator without any additional requirements, a 
creditor, the insolvency administrator after obtaining a court’s approval, or a different body. 
This “standing to sue”, i.e. being entitled to initiate an avoidance action, must be seen in 
connection with national law and its rules regarding the appointment and supervision of an 
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insolvency administrator and the functions of the insolvency courts. In this respect, 
harmonisation efforts going beyond this would severely trespass onto national legal 
regimes and the various insolvency systems, and would, for instance, also affect issues of 
judicial competence for such special cases. However, all national legal regimes have in 
common the fundamental rule that insolvency administrators, even if they are entitled to 
take avoidance action without any further requirements, are subject to various forms of 
supervision, and would be subject to liability claims in case of improper actions.16 
Therefore, harmonisation in this area does not seem necessary, also taking into 
consideration the protection of trust on one hand and the principle of universality on the 
other hand as both principles are associated as fundamental ideas of Regulation No. 
1346/2000.  

3. RULES ON CONTRACTS 

3.1. Findings of the note “Harmonisation of Insolvency Law at EU 
Level” 

The 2010 briefing note also commented on the diverse rules on the termination of contracts 
and mandatory continuation of performance under contracts. The topic “Rules on 
Contracts” is also defined in the list of relevant points for potential harmonisation of 
insolvency law. Based on the Country Reports, the note also came to the conclusion that 
the differences in this respect between the various legal regimes examined are very 
significant. The note stresses that these differences are to be found especially in the area of 
tenancy law, but also in employment law. This means that, in these areas, the rules for 
terminating contracts to which the insolvency debtor has concluded either as a tenant or a 
landlord differ. The rules also differ in cases where the debtor has employed staff, and the 
question to be decided is whether and to what extent such employment contracts can be 
terminated after the opening of the insolvency proceedings. 

3.2. Author’s evaluation 

The author shall now examine the issue of a deviation and potential harmonisation with 
regard to the effects of opened insolvency proceedings on current contracts, using as 
particular examples tenancy and employment contracts.  

With regard to these legal issues, Regulation No 1346/2000 has, up to now, been seen as a 
neutral compromise with regard to the previous general principles regarding the effects of 
international insolvency proceedings. In the same way the current rules of the Regulation 
on these topics therefore also constitute a compromise.17 This also results in detail from the 
provisions of EC Regulation No 1346/2000. Here, Art. 4 (2) (e) applies, which states that 
the law of the State of the opening of proceedings shall determine in particular the effects 
of insolvency proceedings on the current contract to which the debtor is a party. 

In particular in the area of employment, the need to provide for exceptions has already 
been set out in the Recitals (see Recital 28): “In order to protect employees and jobs, the 
effect of insolvency proceedings on their continuation or termination of employment and on 
the rights and obligations of all parties to such employment must be determined by the law 

                                                 
16 Principles of European Insolvency Law, p. 32 
17  International Insolvency Law, p. 240 
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applicable to the agreement in accordance with the general rules on conflict of law. Any 
other insolvency law questions, such as whether the employees’ claims are protected by 
preferential rights and what status such preferential rights may have, should be determined 
by the law of the opening State.”  

Even though Art. 10 of Regulation No. 1346/2000 states that the effects of insolvency 
proceedings on employment contracts and relationships shall be governed solely by the law 
of the Member State applicable to the contract of employment, this obviously has to be 
seen in the context of the justified restriction set out in Recital 28: The applicability of the 
law governing the employment agreement, which may deviate from the law governing the 
opening of insolvency proceedings, does not mean that via this detour, employees may be 
treated differently with regard to their ranking among the insolvency creditors. 

The various concepts of regulation with regard to the termination of employment and 
tenancy agreements, or with regard to potential preferential rights for claims held by 
employees in insolvency proceedings are illustrated in the following Table: 
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Table 2: Selected Rules regarding continuation of contracts 

Country General Concept 

Termination of 

employment 
contracts and 

preferences and/or 
safety net 

Termination of 
tenancy contracts 

France Only the liquidator has the 
right to require the debtor's 
contracting party to perform 
under contracts (if sufficient 
funds are available to pay 
the ongoing obligations). 
Liquidator may request the 
judge to terminate contracts. 

Special rules for employment 
contracts and certain 
preferences for employee's 
claims and safety net in case 
of insufficient estate plus 
unemployment insurance 
scheme. 

Specific rules for leasing 
contracts. 

Germany Relates to mutual contracts. 
Administrator may decide 
whether to continue or not, 
other party can request such 
decision.  

Termination within three 
months, if no shorter period 
is applicable. No preferred 
ranking of employee's 
insolvency claims, but safety 
net for up to three months´ 
unpaid wages. 

If debtor is tenant the 
Administrator can 
terminate the contract 
within the statutory period 
(as set out in German Civil 
Law book), even if the 
contract provides 
otherwise. 

Italy Contracts with obligations 
pending to be performed 
after the commencement of 
insolvency proceedings 
remain suspended if 
Administrator does not 
declare (with consent of 
creditors committee) that he 
will continue or terminate the 
contract. 

High priority claims 
compared to other creditors, 
several safety nets (up to 
more than twelve months 
under certain 
circumstances). 

- 

Spain Contracts with reciprocal 
obligations for both parties 
pending at commencement 
of proceedings may be 
terminated by the judge 
upon request of the 
administrator. 

- Continue to be in force, 
but may become subject 
to collective reorganisation 
procedures. Judge can 
decide on dismissal of 
senior employees. 

United Kingdom 
(England & 
Wales) 

In case of administration the 
administrator has generally 
free choice whether to 
continue with a contract or 
to terminate it. 

Certain preferences for 
arrears of wages prior to 
commencement (fourth 
rank). Safety net by the 
Redundancy Payments 
Service (up to twelve 
months). 

- 

 

Source:  Employee Entitlements, INSOL International (Ed.), London, 2005, Author 
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It may be concluded from the Table above that all examined legal regimes have special 
rules relating to the issues of a continuation of contracts in insolvency proceedings; in 
particular, they include special rules with regard to employment and tenancy agreements. 
In this context, particular emphasis should be put on agreements where both parties have 
not fully performed. This is notably relevant for contracts containing continuous obligations, 
and to tenancy agreements. Even if the various legal systems use different terms for these 
contracts (“mutual contracts” in Germany; “contracts with obligations pending to be 
performed after commencement of insolvency proceedings” in Italy or “contracts with 
reciprocal obligations” in Spain) the fundamental characteristic of all these contracts is that 
neither party has fully performed.18 In principle, such contracts are not automatically 
terminated upon opening of the insolvency proceedings.19 

Another common principle is that the opening of the proceedings does not automatically 
terminate a contract to which the debtor is a party and the other party cannot (in principle) 
enforce performance by the administrator. Even though, for instance, German law allows 
the other party to request that the insolvency administrator declare whether he will 
perform, the administrator cannot be forced to do so. 

Upon closer inspection, subtle and multi-faceted but not necessarily severe differences can 
be found with regard to the detailed design of insolvency law provisions. The object 
regulated by insolvency law in this context is usually the fundamental question as to 
whether and to what extent such contracts are terminated after the opening of insolvency 
proceedings. Here, the legal regimes examined show a more or less homogenous picture. 
Differences are minor and mainly found in special rules according to which approval by a 
creditors’ committee or an application by the insolvency administrator to the court is 
required. In this respect, we would like to stress that legal systems, such as the German, 
where special approval by the creditors’ committee is not required for a termination of a 
contract, always contain provisions according to which particularly important transactions 
need to be presented for approval to a creditors’ committee, if such has been appointed. 

Special differences obviously exist with regard to the implementation of the termination of 
such contracts, or, more precisely, the applicable deadlines. However, this is not merely a 
matter for insolvency law but must be considered in connection with the national general 
rules governing the termination or the limitation periods for the termination of, e.g., 
employment contracts or tenancy contracts. Harmonisation in the area of insolvency law 
would therefore necessarily also require significant harmonisation and adaptation efforts 
regarding employment and tenancy law provisions.  

Another very essential point, which has also been mentioned in the 2010 note on 
“Harmonisation of Insolvency Law at EU Level” in the context of employees, is the question 
of the consideration of their insolvency claims. For the affected employees, the issue is not 
only whether or not their contracts will be continued, but also whether insolvency 
proceedings will be opened and whether business operation can go on during insolvency. 
Under the various insolvency regimes, this will only be the case if the existing funds suffice 
to pay regular wages and salaries. Another question is whether this insolvency regime 
accepts the (unpaid) claims under employment contracts as particularly preferential claims. 
The issue as to whether and to what extent open wage and salary payments are secured by 
state rescue funds, which cover arrears of employees' wages affected by insolvency (as has 
in part been shown in the Table above) or whether they “merely” are eligible to a security 

                                                 
18 Principles of European Insolvency Law, p.45 
19 Principles of European Insolvency Law, p.45 
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in the form of preferential rights in the insolvency proceedings, so that the employees 
ultimately can only hope for a particularly good insolvency dividend, also is particular 
significance. In this context, consideration is also to be given to the question whether and 
to which extent the management, under the respective applicable laws, may be subject to 
special liability for unpaid employees’ claims, or may even be subject to criminal 
prosecution.  

Another issue where the different jurisdictions show differences with regard to the 
treatment of employees' rights in insolvency is the so-called transfer of the undertaking or 
business as a whole. Some countries favour a concept whereby the acquirer of the business 
out of insolvency can “pick and choose” amongst the members of the staff or workforce; 
other jurisdictions oblige the acquirer to take over the whole workforce, not allowing taking 
over only parts of the staff employed when the transfer takes place after the 
commencement of insolvency proceedings.20 

Now, the deviating treatment of employees as creditors may have the effect that, in case of 
cross-border insolvency proceedings, where an establishment in the meaning of Art. 3 (2) 
is located in a Member State other than the State of the opening of proceedings, so-called 
secondary insolvency proceedings may be applied for, and opened. Even though Regulation 
No 1346/2000 contains various provisions with regard to the cooperation of insolvency 
administrators in cross-border proceedings, such secondary insolvency proceedings in 
present practice are rather regarded as an impediment, at least from the point of view of 
the administrator of main insolvency proceedings, i.e. proceedings at the Centre of Main 
Interest (Art. 3 (1) EC Regulation No 1346/2000). The main focus of insolvency 
proceedings is speed. Whilst numerous good examples exist for the cooperation between 
administrators in main and secondary insolvency proceedings, the general desire remains, 
nevertheless, to leave everything in the same pair of hands. Furthermore, unlike the case 
of cooperation between insolvency administrators, Regulation 1346/2000 contains no 
special rules on the cooperation of the courts.  

Individual creditors would be tempted to apply for secondary insolvency proceedings in 
their own country (in case of foreign main proceedings) if their national legal regime would 
have provided them with more favourable rights, i.e. if they as insolvency creditors would 
have been satisfied in accordance with a higher rank.21 This is in particular the case for 
employees. For this reason in particular, some insolvency courts on the national level have 
granted the insolvency administrators in the main insolvency proceedings the right to 
satisfy the creditors from another Member State in accordance with the national legal 
regime of this other Member State. This means that within the distribution of these main 
insolvency proceedings, such foreign creditors would be eligible to an insolvency dividend 
not according to the rank of the lex fori concursus, but rather according to the law of the 
state of establishment or of the relevant creditor. 

 
                                                 
20 Jurisdictions allowing to take over only selected employees in case of a sale out of insolvency proceedings are in 
general: Belgium, Czech Republic, Irland and the Netherlands; Jurisdictions expecting to take over of all 
employees are in general: Austria, Denmark, France, Germany, Italy and England and Wales. For more details see 
Employee Entitlements, INSOL International (Ed.), London, 2005 
21 That creditors may seek protection by applying for an secondary insolvency proceeding may as well be a result 
of the trend of forum shopping introduced by the EC Regulation 1346/2000 as this regulation´s concept allows 
now to commence insolvency proceedings in another member state as the company´s registered office or seat 
(see note Harmonisation of Insolvency Law at EU Level, p.5 with references to various decions of the CJEU). This 
concept of COMI as set out in Art. 3 (1) of said regulation and the wave of cases where the forum has been shifted 
in order to make use of another jurisdiction has been highly debated. Some practitioners welcome this as a useful 
tool others criticises this as rights of creditors as arising from the jurisdiction of the state of the company´s seat 
they had relied upon may be affected. 
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This is the context in which the comments in the note “Harmonisation of Insolvency Law at 
EU Level” are to be seen. If harmonisation in the area of these provisions is desired, it 
would have to be extended to the following areas:  

 General rules on termination of contracts by insolvency office holders; 

 General rules on termination of contracts by other parties; 

 The assumption of reciprocal contracts; 

 The mandatory continuation of contracts; 

 The termination of employment agreements; and 

 The impact on employment agreements of the transfer of the enterprise. 

This already shows that harmonisation in this area would be a very extensive 
harmonisation project. It would furthermore have far-reaching effects on employment law 
and, eventually also on tenancy law. The legislator of Regulation No 1346/2000 had still 
assumed, in accordance with the present principles of international insolvency law, that the 
two important legal areas dealing with the question of the continuation of contracts in case 
of insolvency, i.e. employment and tenancy contracts, are governed by the law applicable 
respectively to such contracts (Art. 10, Art. 8), and that the governing law is the law which 
generally applicable to such contracts, for reasons of protection of trust, in particular for 
employees who are considered as being particularly worthy of protection. It seems that a 
real harmonisation in this area of law, which shows significant deviations with regard to the 
national legal regimes, will only be possible if the relevant national regimes are adapted.  

The other objective pursued by the Regulation No 1346/2000, i.e. the improvement of the 
efficiency of cross-border insolvency proceedings, can be reinforced by introducing rules 
preventing secondary proceedings with high costs and setting strong coordination 
requirements, as well as regulating that foreign insolvency creditors- provided that they 
would have been entitled to preferential satisfaction under their national law- can also 
obtain satisfaction in the main insolvency proceedings in accordance with the rank of their 
respective national insolvency law regimes. This would prevent secondary insolvency 
proceedings. Such regulations would have to be measured against the yardstick that such 
preferential satisfaction of individual foreign creditors shall not lead to detriment for the 
regular creditors of the main insolvency proceedings. This will possibly often be the case in 
view of the exploitation options and, possibly, additional coordination costs which would 
otherwise be incurred. 

4.  RETENTION OF TITLE CLAUSE  

4.1. Brief summary of the legal concept of “(extended) Retention 
of Title” 

Prior to addressing the question as to whether and to what extent the legal concept of 
retention of title is considered to require harmonisation efforts, this legal concept shall 
briefly be described. A security transfer of title is usually used in relation to movable assets 
such as inventory or individual goods. Such security interest grants a full transfer of title. It 
is created by an agreement between the parties - with regard to insolvency, normally 
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between the supplier of goods and the debtor. Normally, the granter of this security is the 
debtor and he retains possession of the relevant assets once delivered by the supplier. This 
agreement is not required to be in a particular form and does not have to be registered.22  
The retention of title security is also known by other European legal systems such as Dutch 
law. According to Dutch law, vendors of tangible goods may also retain the title to the 
goods sold and supplied (Eigendomsvoorbehoud). As in German law, the Dutch legal 
system also requires this right to be stipulated in the contract of sale, which is typically 
done in the general conditions of the supplier.23   

What is more, in Germany it is common practice that suppliers use the so-called “extended” 
retention or reservation of title in order to enhance the security for payment of the 
purchase price. Extended reservation of title means that they do not only reserve their 
ownership with regard to the goods just delivered until full payment is made (as well called 
"reservation of title"), but they also agree with their customer that he/she assigns to the 
supplier his outstanding claims against his/her customers resulting from resale of the 
goods. Hence, while in the case of resale or using up in manufacturing of the goods the 
reservation of title ceases to exist - and in most cases the goods have been delivered for 
resale with or without prior machining - the extended reservation of title grants to the 
supplier additional security by extending the retention of title security on his/her client's 
claims against his customers. Such an extended retention clause of title clause has a 
similar effect on the resale of goods with a global assignment agreement of receivables (i.e. 
a lien assigning all receivable to a creditor, usually granted to a lending bank). This of 
course may not allow the supplier to claim the purchase price directly from the end 
customer: during the course of a normal business relationship, this extended retention of 
title has the same consequences as the normal retention of title, in other words none. 
However, the extended reservation of title comes in useful in case the buyer become 
insolvent. In this case, the insolvency administrator shall enforce the claims against the 
debtor's customer, but, instead of dividing the proceeds among the collective group of all 
insolvency creditors, he/she will forward these proceeds to the supplier who had agreed the 
extended reservation of title with the debtor. Where there are several suppliers secured by 
an extended Retention of Title Clause and the amount due to each one cannot be clearly 
determined, those suppliers who delivered under extended reservation of title often form a 
pool. The pool receives all successfully enforced assigned claims and allocates them among 
the pool members respectively.24 In case the extended retention of claim security is in 
conflict with a global assignment agreement in favour of a lending bank, German courts 
have ruled that the security granted by the extended retention of title clause prevails over 
the global assignment agreement, yet only with regard to claims related to the resale of 
goods delivered by the protected supplier. 

4.2. Retention of Title as an issue of the ranking of creditors 

This note shall now address in more detail the topic of retention of title and the question of 
harmonisation requirements in this area. In the 2010 briefing note the issue was mainly 
seen as a question of the ranking of individual creditors within the general body of creditors 
and the ensuing problems of predictability as to the future satisfaction of creditors.  

 

                                                 
22  Treatment of secured claims in insolvency and pre-insolvency proceedings, p. 57 
23  Treatment of secured claims in insolvency and pre-insolvency proceedings, p. 99 
24  Source, Reinhard Nacke, http://www.mondaq.com/article.asp?articleid=87620 
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A binding general principle in European insolvency law should once more be drawn upon in 
this context. According to this, the creditors with insolvency claims initially have equal 
rights to be paid in proportion to, and in accordance with, the ranking of their claim. They 
are entitled to a distribution only if higher ranking insolvency claims can be satisfied to the 
full amount admitted. This principle of paritas creditorum once more deals with the 
question as to whether exceptions to the principle are permitted and as to whether, and for 
which other different ranks, higher-ranking creditors are to be satisfied beforehand.25 The 
various groups of creditors can therefore be subdivided into the following ranks: 

 Super-priority creditors, 

 Priority creditors 

 Pari passu creditors 

 Deferred creditors, 

 Equity shareholders (who may have claimed as creditors) and 

 Expropriated creditors.26  

In this context should be considered the German legal concept: Secured creditors, such as 
creditors entitled to request preferential satisfaction on the basis of a (extended) retention 
of title, are not ranked as general creditors, nor as preferential creditors of the estate. 
Rather, German law classifies such creditors as creditors who are to be satisfied prior to all 
other creditors ('super-priority creditors'), before and outside of the normal distribution, i.e. 
preceding this normal distribution. In order to nevertheless make an attempt at a 
classification of rankings, such preferential creditors would definitely have to be classified 
as ranking above the normal insolvency creditors. Other legal systems, such as the Italian, 
give a special ranking to secured creditors.27 Polish law also treats secured creditors 
differently, but treats creditors protected by a retention of title similarly to other secured 
creditors.28 Swedish law has taken a completely different route in its “Rights of priority act”. 
According to this act, secured creditors are allocated to different rankings. Rights to retain 
possession of property as security for a debt, for instance, are place in the third rank within 
the group of secured creditors.29  

4.3. Challenges in harmonising the rankings of secured creditors  

Irrespective of the deviating classifications of retention of title in various rankings, or into a 
group of creditors to be satisfied outside the normal proceedings (as in Germany), the law 
governing retention of title is not considered to present particular problems with regard to 
the possibility of harmonisation of insolvency law at EU  level. 

The above comments have shown that a fundamental problem is only to be seen insofar as 
differing ranking systems exist in the member states. As has been described in detail with 
regard to employees’ claims, creditors in different ranking classes might be tempted to 
seek more favourable satisfaction by opening secondary insolvency proceedings, if their 
                                                 
25  Principles of International Insolvency, paras. 1-14 at seq. 
26  Principles of International Insolvency, paras. 1-14 at seq. 
27  Harmonisation of Insolvency Law at EU-Level, Annex III, p.101 
28  Harmonisation of Insolvency Law at EU-Level, Annex III, p. 115 et seq. 
29  Harmonisation of Insolvency Law at EU-Level, Annex III, p. 130 
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claims are not satisfied by the insolvency administrator, eventually with the approval of the 
insolvency court, applying the rules which would be applicable according to the other 
Member States' national legal regime. 

The 2010 note on “Harmonisation of Insolvency Law at EU Level” has reached a conclusion 
along the same lines by stating “that it must be recognized that the differences between 
the EU Member State, such as in the priority of creditors’ claims, liens, mortgage and other 
guarantees, prevent both the simplification of insolvency and restructuring proceedings and 
the equal treatment of creditors located in the EU.”30 The conclusion drawn is that these 
differences will tend to encourage bankruptcy tourism and may insofar be an obstacle to a 
successful restructuring of the debtor’s business or parts thereof. 

On the other hand, the abovementioned note also comments that the different ranking 
classes within which secured creditors will obtain satisfaction ultimately result from public 
policy considerations of the different EU Member States. Recital 11 of Council Regulation No 
1346/2000 is to be seen in this light. It states: “This regulation acknowledges the fact that, 
as a result of widely differing substantive laws, it is not practical to introduce insolvency 
proceedings with universal scope in the entire community….this applies, for example, to the 
widely differing laws on securities interest to be found in the community". Furthermore, the 
preferential rights enjoyed by some creditors in the insolvency proceedings are, in some 
cases, completely different. Art. 5 of the Regulation 1346/2000 (third parties’ rights in rem) 
also refrains from imposing special conflict-of-law rules, as a consequence, and rather 
states “that the opening of insolvency proceeding shall not affect the rights in rem of 
creditors or third parties in respect of tangible or intangible, movable or immovable 
assets…..belonging to the debtor which are situated within the territory of another Member 
State at the time of the opening of proceedings”. This also shows that the strong 
differences in ranking classes, in particular for secured creditors (including creditors 
secured by retention of title), can lead to significant discrimination and, ultimately, to 
insolvency tourism (forum shopping) or to the opening of secondary insolvency 
proceedings.  

However, it is necessary to take into consideration that harmonisation in this context will 
only be possible with drastic interference into the various national laws of property and the 
security rights provided for there. In particular with regard to the preferential satisfaction of 
secured creditors, all insolvency law regimes contain the principle that the securities 
granted to a creditor enjoy special protection. The insolvency proceedings usually serve as 
an instrument for the orderly exploitation of the assets granted as security, but does not 
aim at re-introducing securities into ranking classes other than those which were usual 
before. An amendment of these regulations by means of a harmonisation of insolvency law 
may be an initial approach; however, such harmonisation will ultimately touch upon the law 
of property applicable to the relevant securities, and thus lead to a harmonisation of said 
law. 

 

 

                                                 
30 Harmonisation of Insolvency Law at EU-Level, p. 14 et seq. 
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