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1.  INTRODUCTION 

KEY FINDINGS 

 EU administrative law is partly based on national sources of inspiration  

 The note focuses on two past Nordic inspirations – transparency and ombudsman – 
and one possible and future inspiration - the duty to inform citizens of their rights 

1.1. The national sources of EU administrative law    
 
This note encapsulates a range of Nordic sources of inspiration to the evolution of EU 
administrative law. It is a common ground that national administrative laws are subject to 
European influence and inspiration (the question of the EU law sources of national 
administrative law) whereas the counter-inspirations (the question of the national sources 
of EU administrative law) are generally somewhat less emphasized. This note deals with the 
latter.  
 
EU Administrative law and of general EU law are inspired not only by French, German and 
English law but also by Nordic law in various areas. This note comprises the administrative 
law traditions of Denmark, Sweden and Finland as Scandinavian members of the EU since 
1973, 1995 and 1995 respectively. In addition, the EFTA states Norway and Iceland are 
members of the European Economic Area Agreement since 1994.  
 
Although there are differences between Nordic administrative law traditions, they share a 
number a common features. Administrative law traditions are relatively well-developed in 
all countries and they comprise a variety of distinct legal principles on both formal and 
substantive matters such as fundamental principles of transparency and openness. In 
addition, all Scandinavian countries are characterised by relatively influential ombudsman 
offices as part of a diverse system of control bodies protecting citizens’ rights.  

1.2. Structure of the briefing note   
 
Section 2 of the briefing note deals with Nordic contributions to internal EU administrative 
law and the analysis comprises two specific and significant parts of EU administrative law 
namely the Regulation on access to documents and the EU Ombudsman institution. This 
part of the note is retrospective.  Section 3 of the note discusses the duty to inform citizens 
of their EU rights. There is no general principle of EU law on this issue. However, the note 
envisages a possible development of a general principle of EU law governing national 
implementation of EU law. This development could be triggered and inspired by recent 
cases, especially in Danish administrative law, on the government’s duty not only to protect 
the rights of citizens but also to actively inform citizens of their rights. There is a current 
debate in Denmark on the failure of national immigration authorities of informing citizens in 
Denmark of their rights, in particular those related to the principles of free movement of 
workers and citizens. This national evolution may backfire on EU law and thus manifest 
itself as part of a general principle of EU law or as a specific right. Following the discussion 
of potential cross-fertilization between EU law and Scandinavian law, the note concludes in 
section 4 with a reference to the right to good administration in the Charter.  
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2. EU TRANSPARENCY AND THE EU OMBUDSMAN ON A 
NORDIC BACKDROP  

KEY FINDINGS 

 The evolution of the EU transparency regulation forms part of legal and political 
attempts to bring EU closer to Nordic administrative law thinking   

 The European ombudsman model is based on the Scandinavian ombudsman one   

2.1. National law as a basic source of inspiration    
 
National law inspires EU administrative law in different ways. These may be specific or 
general.  
 
There is rarely an explicit reference in secondary legislation or the case law of the CJEU 
(the Court) to national law inspirations. As to the Court, however, the General Advocates in 
their investigations often make explicit comparative studies of the national legal systems of 
the Member States in order to create or develop a European concept. National law can thus 
constitute a basic source of inspiration for the introduction of a specific EU concept.   
 
National law can also be a source of general inspiration. An example can be found in the EU 
Ombudsman’s European Code of Good Administrative Behaviour that states what the 
citizens have the right to expect from the European institutions and European civil 
servants. In the foreword of the Code the Ombudsman states the following: “Since the 
beginning of the Ombudsman’s office in September 1994 we have worked to define 
maladministration, based on the case law of the Court of Justice and the principles of 
European Administrative law. The national laws on the subjects have also been a valuable 
source of inspiration”. Although there is no mention of Nordic administrative law traditions, 
there is no doubt that these traditions form part of the general pool of national inspirations 
during the process of drafting the Code. The foreword dates back to 2001 and is signed by 
the former EU Ombudsman Jacob Söderman. He held office from 1995 to 2003 until the 
present EU Ombudsman took over in April 2003. Prior to his European career Jacob 
Söderman was the National Parliamentary Ombudsman of Finland (1989-1995), and this in 
itself indicates a general Nordic inspiration to the initial evolution of EU administrative law.  
 
2.2. The EU transparency Regulation     

 
Transparency is an umbrella term which covers a variety of elements. A key element is the 
citizens’ right of access to documents, which is dealt with in the Transparency Regulation 
(Regulation No 1049/2001 of the European Parliament and the Council of 30 May 2001 
regarding public access to European Parliament, Council and Commission documents). 
According to the Regulation any citizen of the Union has a right of access to the documents 
of EU institutions. The Regulation encompasses also a number of exceptions to the right to 
access to documents. The general purpose of the Regulation is to define the principles, 
conditions and limits, on grounds of public or private interest, governing the right of access 
to the documents of EU institutions and to promote good administrative practice.  
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The Transparency Regulation is a product of an evolutionary process following inter alia 
Declaration No 17 on the right of access to information annexed to the Maastricht Treaty 
and the European Council meetings held at Birmingham, Edinburg and Copenhagen. The 
conclusions of the three European Council meetings stressed the need to introduce greater 
transparency into the work of the Union institutions and the Regulation consolidates these 
initiatives. These stages of the evolution are summarised in the preamble of the Regulation 
(recitals 1-3).  
 
The substantive contents of the Regulation are partly inspired by Nordic law. Transparency 
and access to public documents are cardinal elements in the administrative law frameworks 
of Sweden, Finland and Denmark. In Sweden and Finland, the principle has a constitutional 
basis that is in the Swedish Freedom of the Press Constitutional Act and in the Finnish 
Constitution. In Denmark the citizen’s right of access to government documents is 
regulated in a general and comprehensive Act on Access to Public Administration Files.   
 
In a political context, moreover, the promotion of an EU transparency principle and the 
Regulation itself can been seen as a response to widespread scepticism against the EU in 
Scandinavia. Thus, the emphasis on transparency in the EU has been described as a 
political attempt of the original twelve Member states to sugar-coat the pill of accession 
which Scandinavian countries such as Sweden and Finland swallowed in the early 1990s. 
The no-vote by the Danish population to the Maastricht Treaty in 1992 in itself called for 
bridging the gap between the European Union and its citizens and for a legal clarification of 
the citizen’s right of access to documents as means of persuading the Danes to changes 
positions towards Europe. The Danish yes-vote was cast in a subsequent referendum in 
1993.  
 
Both from a legal and a broader political perspective it is interesting that the Transparency 
Regulation at the time of writing (March 2011) is in the process of being revised in an 
attempt to improve citizens’ access to the documents of the EU institutions.  
 
The Charter on Fundamental Rights of the European Union (EU-Charter) and its Article 42 
echoes the need for legal counter-measures towards fundamental reservations in e.g. 
Scandinavian countries towards the EU. Thus, Article 42 reiterates and confirms the right of 
access to documents. The European Code on Good Administrative Behaviour states that the 
EU official shall deal with requests for access to documents in accordance with the general 
principles and limits laid down in Regulation No 1049/2001. Lastly, the EU has consolidated 
its commitment to transparency by signing the EEC/UN Convention on Access to 
Information, Public Participation in decision-making and Access to Justice in Environmental 
Matters at the Inter-Ministerial Conference in 1998 in Aarhus, Denmark.   

2.3. The EU Ombudsman institution   
 
The European Ombudsman is the cornerstone of institutional EU administrative law. The EU 
Ombudsman was established on the basis of Article 195 of the EC Treaty and the institution 
protects and develops substantive EU Administrative Law. Substantively, the Ombudsman 
investigates complaints about maladministration against the institutions and bodies of the 
EU. Maladministration occurs if an institution fails to act in accordance with the law, fails to 
respect the principles of good administration, or violates human rights. The European 
Parliament appoints the Ombudsman for the term of Parliament and his/her term is 
renewable. The EU Ombudsman cannot investigate complaints against administrations in 
the Member States even when the complaints are about EU matters.   
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The EU Ombudsman is originally inspired by Nordic law. The ombudsman idea as such has 
strong Scandinavian connotations and the Swedish Parliamentary Ombudsman is the oldest 
in the world dating back to 1809. The general framework of the Scandinavian ombudsman 
model is that the holder of the office is appointed by the Parliament and enjoys 
independence from both the executive and the judiciary. The task of the institution is to 
safeguard the interest of the citizens by ensuring administration according to law, 
discovering instances of maladministration and eliminating defects in administration.  
 
National ombudsman offices were created in Finland in 1920, in Denmark in 1954, in 
Norway in 1962, and in Iceland in 1987. Although it is difficult to measure the exact impact 
of the various ombudsmen in Scandinavia, the Danish Ombudsman is arguably the most 
influential ombudsman within the national context. The statutory and functional powers of 
the Danish institution are wide and the Danish ombudsman enjoys a priori sympathy from 
the Danish Parliament and the media. There are no specialised administrative courts in 
Denmark - as opposed to Sweden and Finland - and the Danish ombudsman is thus to 
some extent unrivalled on the legal scene as a specialist protector of good administration.  
 
The idea of creating an EU Ombudsman was pushed actively forward by inter alia the 
Danish government. In 1991 the Danish government provided a set of draft Treaty Articles 
on the EU Ombudsman which had close resemblance to the rules governing the Danish 
Ombudsman. In addition, the Spanish government called for an EU Ombudsman coupling 
the institution with the concept of European citizenship as a key element in EU law.  
 
The ongoing impact of national ombudsman practices on EU Administrative Law is explicitly 
reflected in the European Network of Ombudsmen (ENO). The ENO consists of the EU 
Ombudsman and some 90 ombudsman offices in 32 European countries. The Network 
includes the national and regional ombudsmen of the Member States, the candidate 
countries for EU membership, and certain other European countries, as well as the 
Committee on Petitions of the European Parliament. The Network was established in 1996 
and reinforced in Strasbourg in 2007 with the adoption of a formal statement. The 
Strasbourg statement emphasizes that national and regional ombudsmen make a vital 
contribution to ensuring that citizens and residents of the EU can know and enjoy their 
rights. In addition, national and regional ombudsmen may ask the European Ombudsman 
for written answers to queries about EU law and its interpretation including queries that 
arise in their handling of specific cases. The EU Ombudsman has up till October 2010 
reportedly received 37 queries of which Nordic ombudsmen have contributed with a series.  
 



Policy Department C: Citizens' Rights and Constitutional Affairs 
____________________________________________________________________________________________ 

 8 

3. A DUTY TO INFORM CITIZENS OF THEIR RIGHTS   
 

KEY FINDINGS 

 There is no general principle of EU as to the active dissemination of information to 
citizens concerning their EU rights. This may change as a result of a multi-level 
interaction between EU law and national law  

 The duty of the administration to proactively disseminate information is an evolving 
Danish legal concept  

 The Court may be exposed to cases bearing on the legal consequences of 
misinformation by national authorities and may in that context promote a right to 
information  

 
 
Having dealt with Nordic sources of inspiration to internal EU administrative law in the 
preceding parts of the note, we now turn to Nordic sources of inspiration for a possible 
future evolution of the general principles of EU law concerning national implementation of 
EU law. The analysis revolves around potential cross-fertilization and multi-level interaction 
between EU law and current cases in especially Danish law on the administration’s duty to 
inform citizens of their rights. At the time being, the duty to inform is a much debated issue 
in Denmark and the duty to proactive information is an evolving legal concept. This process 
may backfire on the general principles of EU law and perhaps evolve into a general principle 
of information or into a specific right of the citizens to receive information concerning their 
rights.   
 
The level of citizens’ knowledge of their rights and the content of the administration’s duty 
to provide information about rights are basic questions and challenges in most legal 
systems. As to the EU, a recent study by the EU Ombudsman shows that some 72 % of 
European citizens do not feel informed about the Charter of Fundamental Rights. A further 
13 % have never heard of the Charter (Press release no 6/2011, 18 March 2011, EU 
Ombudsman). This substantial lack of knowledge of EU rights is a significant challenge for 
the EU.  
 
3.1. General principles of equivalence and effectiveness  
 
Existing EU law does not encompass a clear-cut and general principle of proactive 
dissemination of information on EU rights. However, the Court has laid down basic 
principles which must be observed by national courts and authorities in claims involving EU 
law. Of interest to my analysis are the general principles of effectiveness and equivalence. 
The Court has consistently held that:  
 
“In the absence of Community rules it is for the domestic systems of each Member states 
to designate the courts having jurisdictions and the procedural conditions governing actions 
at law intended to ensure the protection of the rights which subjects derive from the direct 
effect of Community law, it being understood that such conditions cannot be less 
favourable than those relating to similar actions of a domestic nature nor render virtually 
impossible or excessively difficult the exercise of the rights conferred by Community law” 
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(See inter alia case 33/76, Rewe, case C-312/93, Peterbroeck, cases C-430/93 and C-
431/93, Van Schijndel and case C-201/02, Wells). 
 
The procedural autonomy of Member States in administrative law matters is not 
unrestricted and the cited principles of equivalence and effectiveness must be complied 
with. Accordingly, a national court cannot discriminate between national law and EU law 
and is required to ensure that remedies for breach of EU law guarantee the full and 
effective protection for citizens’ rights enshrined in EU law.  
 
These principles of EU law are broad and have been applied by the Court in various 
circumstances such as interim relief, damages, restitution, time-limits and state liability. So 
far, however, there is no specific case law of the Court requiring national authorities to 
ensure an equal level of information of citizens of their EU rights as of their domestic rights 
(as integral part of the equivalence principle) or to provide citizens with information on EU 
rights (as integral part of the effectiveness principle). This may change in the future.    
 
3.2. Provisions on right to information in EU Directives  
 
As to formulating a duty of information as integral part of the basic EU law principles of 
equivalence and effectiveness, the Court may find partial inspiration in recent secondary EU 
legislation. Thus various significant directives encompass explicit and extensive provisions 
on information within their ambit. An emphasis on information activity is included in e.g.:  
 

 The Services Directive (Directive 2006/123/EC of the European Parliament and of 
the Council of 12 December 2006 on services in the internal market). The Directive 
requires Member States to establish points of single contact (POSCs) ensuring 
effective access to all national procedures and formalities on service activities 
(Article 6) and to ensure the right to information of service providers and recipients 
(Article 7). This Directive aims to establish a proactive duty to inform the citizens 
concerned, that is, a duty to inform ex officio via points of single contact on matters 
concerning service activities.   

 
 The Patients’ Directive (Directive 2011/24/EU of the European Parliament and of the 

Council of 9 March 2011 on the application of patients’ rights in cross-border health-
care). The Directive requires Member States to establish one or more national 
contact points for cross-border healthcare. In order to enable patients to make use 
of their rights in relation to cross-border healthcare, these national contact points 
shall provide them with information concerning healthcare providers, including, on 
request, information on specific provider’s right to provide services as well as 
information on patients’ rights, complaints procedures and mechanisms for seeking 
remedies (Article 6).    

 
In addition to legal requirements of Directives as to informing citizens of their rights, it can 
be inserted that the Commission in general are highly supportive of information efforts and 
campaigns as to EU matters. For instance, the DG EMPL unit dealing with social security 
coordination (B/4) has recently published a call for proposals “Actions for Cooperation and 
Information on Social Security Coordination” (VP/2011/004). The objective of the call is 
among other things to support “initiatives and actions with a transnational dimension, 
which aim at developing cooperation between social security institutions and/or at 
improving information of the public about their rights and obligations deriving from the 
coordination Regulations when exercising the right of free movement”.  
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3.3. Active information – an evolving Danish concept     
 
Furthermore, a potential European development of a principle of proactive dissemination of, 
or right to, information may look to current cases, notably in Danish law. The multi-level 
interaction between national and EU law is illustrated by the fact that the current Danish 
discourse as to the duty to information in itself revolves around substantive EU rights of 
residence and family reunification.  
 
In the wake of inter alia the Court’s decision in the Metock case (Case C-127/08, Blaise 
Metock), the Danish immigration authorities were reproached for not providing correct and 
updated information to potential applicants for residence in Denmark. The case clarified and 
extended the rights under the Residence Directive 2004/38 (EC) of third country nationals 
who are family members to citizens of the Union. Prior and subsequent to Metock, the 
general practice of the Danish authorities, however, was to inform potential applicants 
solely of the – highly restrictive - national Danish immigration legislation and the extensive 
list of conditions for obtaining residence but not on the - wider - possibilities of obtaining 
residence and family reunification on the basis of Metock and the free movement of 
workers and citizens.  
 
The investigation on information practices was initiated by Danish journalists who phoned 
the immigration authorities in Copenhagen simulating typical requests of advice on the 
range of rights by potential applicants for residence and family reunification. The answers 
given by the authorities on the phone were recorded on tape by the journalists. In the 
wake of the press coverage and the Court’s handing down of Metock the Danish 
Ombudsman decided to launch an investigation on his own initiative. In his concluding 
report the Ombudsman voiced criticism as to several elements of the case handling by the 
immigration authorities. A significant part of the criticism is based on principles on the right 
of information in the Danish General Administrative Procedures Act. As to the duty of the 
authorities not only to give advice to citizens on request but also to provide a bulk of 
information proactively and ex officio on their homepage, the ombudsman states that:   
 
“… public authorities are obliged to ensure that information is easily accessible, correct and 
sufficiently detailed in order to inform the individual citizen of the legal possibilities which 
are relevant to the citizen … “ (Annual Report of the Danish Parliamentary Ombudsman, 
2008, p. 328 et seq. My translation of the conclusion on item IV in the report, see p. 341).  
 
Thus, the Ombudsman emphasizes that authorities are under an obligation to proactively 
and loyally update information on their homepages. If the Court in Luxembourg clarifies 
and develops EU rights that render the existing information on the homepage imprecise or 
incorrect, the authorities must react accordingly and sufficiently promptly.  
 
As to the administration’s usage of digital communication it is an interesting scenario that a 
duty to compulsory use of homepages and internet communication of information is 
proposed in a current Draft Bill for a revised Danish Act on Access to Public Administration 
Files. It is stipulated in the Draft Bill that an authority is obliged to provide regular 
information on a homepage about their activities to citizens. The provision is denoted as “a 
duty to provide active information” (White Paper No 1500/2009 on a Draft Bill Access to 
Public Administration Files). When this provision is adopted, the duty to proactive 
information gains momentum and transforms into an even more constraining legal concept.   
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3.4. Towards an EU principle of effective information of rights?  
 
The Danish evolution can give partial impetus to an evolution of EU law and thus backfire 
on a principle of EU law of information in relation to the implementation of EU law. It is of 
course difficult to say in specific terms how an EU principle of information could crystallize. 
A general EU principle of information could evolve as an integral part of the cited principle 
on effectiveness or it could evolve as a specific right. In both instances, a European legal 
development could be fuelled by e.g. Scandinavian law as a general source of inspiration.  
 
With a view to Danish law, it is not unlikely that the cross-fertilization can take the form of 
a specific inspiration in the sense that the Court at some point may be exposed to the 
specific Danish cases mentioned above. These particular cases are reportedly to be 
reviewed by national courts in claims for damages. If the arguments of the plaintiff are 
based on EU law and on principles of EU law on damages for infringement of individual EU 
rights, the national courts might ask the Court for a preliminary ruling on the interpretation 
of the EU law. The question of substantiating a duty to inform citizens of EU rights and the 
consequences of non-compliance can thus – as a concrete Nordic input - reach the Court.  
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4. CONCLUSION – THE RIGHT TO GOOD 
ADMINISTRATION AFTER LISBON 

 
The EU-Charter is legally binding after Lisbon.  
 
The Charter is directed to EU institutions according to Article 51. The Member States are 
only bound by the provisions of the Charter when they are implementing EU law. Even 
though Article 51 (1) is narrowly phrased, it should, however, be interpreted broadly. The 
Member States shall comply with the Charter when acting within the scope of application of 
EU law (see P. Craig and G. de Búrca, EU law - Text, cases and materials, 2007, Oxford 
University Press, p. 402). Such wide interpretation of Article 51 is both in conformity with 
the Court's case-law e.g. case C-109/01 Akrich and the explanatory memorandum to the 
EU-Charter (cf. P. Craig, EU Administrative Law, Oxford University Press, 2006, p. 502-
503).  
 
Article 41 of the Charter stresses the citizen’s right to good administration as not only a 
right but a fundamental right. The right of good administration is contained in Chapter V of 
the Charter which is explicitly dedicated to the citizens’ rights. Likewise the right to good 
administration was the first to be judicially cited in EU case law by the Court of First 
Instance (see case T-54/99, max.mobil Telekommunikation Service GmbH, para. 48).  
 
Even though Article 41 does not explicitly mention a right to information, it is interesting to 
note that Article 41 (1) is a lex generalis. The specific rights that are listed in its second 
paragraph (the right to heard, the right to have access to his/her file and the obligation of 
the administration to give reasons) are thus not exhaustive and the right to information is 
not excluded from the concept of right to good administration.  
 
Consequently, it could be argued that Article 41 of the Charter could be used as a legal 
basis for the right of citizens to be informed about their EU rights. The Court might thus at 
some point turn the emphasis on the concept of good administration – in conjunction with 
e.g. national inspirations from Scandinavia – into a releasing factor for a further evolution 
and strengthening of the citizen’s right to information as part of EU administrative law.  



 




