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LIST OF ABBREVIATIONS 

 
COMI Centre of a debtor’s main interests referred to in Article 3 (1) of the EIR 

(as defined below) 
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EXECUTIVE SUMMARY 
 
Background 

The European Parliament is considering improvements that are necessary to the Council 
Regulation (EC) N° 1346/2000 of 29 May 2000 on insolvency proceedings and is seeking 
the views of experts as to particular aspects of that wide-reaching topic.  
 
Aim  

The aim of this note is to consider the steps that should be taken at EU level to amend the 
Council Regulation (EC) N° 1346/2000 of 29 May 2000 on insolvency proceedings.  
 
The working group installed within INSOL Europe considers the following topics to be most 
relevant: 

 

 Scope (Article 1) 

 International jurisdiction : definition (Article 3)  

 Insolvency proceedings if COMI is outside the EU  

 Third parties’ rights in rem (Article 5 (1)) 

 Contracts of Employment (Article 10)  

 Detrimental acts (Article 13) 

 Effects of Insolvency on lawsuits pending (Article 15) 

 Return and imputation (Article 20(2)) 

 Measures ending secondary insolvency proceedings (Article 34) 

 Agreements  

 Groups of Companies 
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1. THE INSOLVENCY REGULATION 
 

On 31 May 2002 the Council Regulation (EC) n° 1346/2000 of 29 May 2000 on insolvency 
proceedings (Regulation 1346/2000) entered into force. The founders of the European 
Community had envisaged cooperation by the Member States in the recognition and 
enforcement of judgments in civil matters from other member states. They had, therefore, 
included article 220 in the EC Treaty, which stated that Member States should secure the 
simplification of formalities governing the reciprocal recognition and enforcement of 
judgments of courts or tribunals. The EC Convention on Jurisdiction and the Enforcement of 
Judgments in Civil and Commercial Matters of 1968 attended to this matter, but it excluded 
insolvency proceedings and reorganisation plans. Since the entry into force of the 
Regulation 1346/2000 this area of law has been covered as well. It has brought a very 
significant change to the insolvency scene within the European Union, because up to that 
time assistance to foreign insolvency proceedings varied very much from one Member State 
to the other, and the landscape was quite patchy.  
 
The Regulation 1346/2000 was the result of a very lengthy negotiation process during 
which several drafts failed to become adopted. The Regulation itself bears some traces of 
this process in the sense that a number of sensitive issues have been left out and that it 
only carries out very limited harmonisation of the laws of the Member States. 
 
The Regulation 1346/2000 deals with insolvency proceedings opened in the EU Member 
States with the exception of Denmark (which opted out). Credit institutions, insurance 
undertakings and certain investment companies are excluded pursuant to Article 1.2 of the 
Regulation 1346/2000. With respect to banks and insurance companies there are separate 
directives, but with respect to investment companies there is no European legislation in 
place. A second limitation is that, in principle, the Regulation 1346/2000 only applies to 
proceedings in which a liquidator is appointed. Hence, proceedings in which there is a 
debtor in possession may not be subject to the Regulation 1346/2000. A third limitation is 
that the Regulation 1346/2000 only applies to debtors which have their Centre of Main 
Interests (“COMI”) in a Member State. 
 
There are two types of proceedings under the Regulation 1346/2000: (i) main proceedings 
which can be opened in the Member State where the COMI of the debtor is located and (ii) 
territorial proceedings which can be opened in any Member State where the debtor has an 
establishment. Territorial proceedings are basically limited to the assets of the debtor which 
are located in the Member State where the territorial proceedings are opened. Main 
proceedings include the assets of the debtor in all the Member States except in those where 
territorial proceedings have been opened. Territorial proceedings which have been opened 
after the opening of main proceedings are called secondary proceedings. 
 
The proceedings opened in one Member State are automatically recognised in the other 
Member States and the receiver who is appointed in main proceedings can exercise the 
powers endowed to him under the law of the main proceedings in other Member States 
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(unless territorial proceedings have been opened there) without formalities. 
 
Pursuant to Article 4 of the Regulation 1346/2000, the opening of proceedings in a Member 
State entails that the law of that Member State is applicable to virtually all questions of 
insolvency law such as ranking of claims, the scope of the estate, the effect of the opening 
of insolvency proceedings on current contracts and rules governing the admission of claims. 
However the Articles 5-15 of the Regulation 1346/2000 contain exceptions to this main 
rule. For example, Article 5 provides that creditors' rights in rem with respect to assets of 
the debtor which are situated outside the Member State of the proceedings, are not 
affected by the insolvency proceedings (therefore, a pledgee can enforce his rights 
regardless of the provisions of the law of the Member State where proceedings have been 
opened), Article 10 provides that the effect of the insolvency proceedings on employment 
contracts is governed by the law of the employment contract.  
 
Furthermore, the Regulation 1346/2000 contains inter alia provisions on the coordination of 
main and secondary proceedings and on the filing of claims. 
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2. CONSIDERATIONS WITH RESPECT TO A FUTURE 
REVISION OF THE REGULATION 1346/2000 

 
Article 46 of the Regulation 1346/2000 provides: 
“No later than 1 June 2012, and every five years thereafter, the Commission shall present 
to the European Parliament, the Council and the Economic and Social Committee a report 
on the application of this Regulation. The report shall be accompanied if need be by a 
proposal for adaptation of this Regulation.”  
 
INSOL Europe has instituted a working group which is deliberating on the question to what 
extent the Regulation 1346/2000 should be modified. The most important issues under 
consideration are the following: 
  

2.1 Scope (Article 1) 
 
An important question to consider is whether the Regulation 1346/2000 should be limited 
to instances where there is a liquidator or whether it would be desirable to also include 
proceedings where there is a “debtor in possession”, similarly to the U.S. Chapter 11 
proceedings. The obvious advantage of the latter possibility is that it gives the 
management more control over the future of the company, and this may help to obtain a 
reorganisation plan. The main disadvantage consists in the risk of a certain lack of 
impartiality and objectivity. 
 

2.2 International jurisdiction : definition (Article 3) 
 
According to Article 3 of the Regulation 1346/2000, 'the place of the registered office of a 
company or legal person shall be presumed to be the centre of its main interests in the 
absence of proof to the contrary'. Such a definition of COMI is rather loose. It has 
generated a certain amount of forum shopping. In its Eurofood judgment of 2 May 2006 (C-
341/04) the European Court of Justice established somewhat more detailed criteria, but still 
there is quite some room for manoeuvring. The manipulation of COMI has a great impact. 
The opening of main proceedings in a certain jurisdiction does not only determine who can 
be a liquidator and which court supervises the insolvency proceedings, but it also to a large 
extent determines the applicable law. An important question is whether there should be a 
hard and fast rule to determine the COMI, or whether the present definition should be 
maintained. 
 

2.3 Insolvency proceedings if COMI is outside the EU 
 
The Regulation 1346/2000 does not apply if the COMI is located outside the EU. This means 
that the Regulation 1346/2000 does not provide whether the Member States can open 
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insolvency proceedings in such a case, or the type of effects that such proceedings, if 
opened, would produce in other Member States. It might be helpful if the Regulation 
1346/2000 contained rules with respect to these situations, as well. These rules should 
cover the following issues: 
(i) Recognition of non-EU insolvency proceedings. This could, for example, be achieved 
through incorporating in the Regulation the UNCITRAL Model Law on cross-border 
insolvencies with respect to these cases; 
(ii) Opening of proceedings in Member States. It is conceivable that in such case it is 
required that the debtor has an establishment in that Member State and that it is 
conceivable that such proceedings fall under the material scope of the Regulation 
1346/2000, as provided for in Article 3(2); and 
(iii) The effect of territorial proceedings under (ii) in other Member States.  
 
A further possibility would be that provisions be added with respect to recognition of non-
EU proceedings in cases where the COMI is within the European Union. In that case, the 
adoption of the UNCITRAL Model Law could be put forward as the optimal solution. 
 

2.4 Third parties’ rights in rem (Article 5(1)) 
 
Article 5(1) of the Regulation 1346/2000 states: 
 
'The opening of insolvency proceedings shall not affect the rights in rem of creditors or 
third parties in respect of tangible or intangible, moveable or immoveable assets - both 
specific assets and collections of indefinite assets as a whole which change from time to 
time - belonging to the debtor which are situated within the territory of another Member 
State at the time of the opening of proceedings.' 
 
This provision has already been the subject of much debate, and has been notably criticised 
by several authors with the argument that it is too favourable to the banks. Indeed, it is 
difficult to understand why pledged assets in another Member State should not be subject 
to the same rules as pledged assets in the Member State where the proceedings have been 
opened. 
 

2.5 Contracts of employment (Article 10) 
 
This article provides that the effect of insolvency proceedings on employment contracts and 
relationships shall be governed solely by the law of the Member State applicable to the 
contract of employment. The scope of this provision is not very clear. It seems clear that 
rules with respect to termination of employment contracts are governed by Article 10, while 
rules on the ranking of wages are not. However, it is not clear whether rules on whether 
employment contracts are dragged along in case of transfer of an enterprise are governed 
by this rule. For instance, under German law employees are taken over if an enterprise is 
transferred during liquidation proceedings, whereas this is not the case under Dutch law. 
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2.6 Detrimental acts (Article 13) 
 
Pursuant to this article a double test applies to the opposability of detrimental acts. Such 
acts can only be challenged if both the lex concursus and the lex contractus allow the 
challenge. As a consequence thereof, transactions sometimes can be made difficult to 
challenge by selecting the law applicable to the contract. This seems to be undesirable. On 
the other hand, a COMI shift may be detrimental to the other party to an agreement in the 
sense that under the new COMI law a challenge may be more likely to succeed than under 
the former COMI law.  
 

2.7 Effects of insolvency proceedings on lawsuits pending (Article 
15) 
 
Article 4(2)(f) provides that the law of the insolvency proceedings determines the effect of 
insolvency proceedings on proceedings brought by individual creditors, with the exception 
of lawsuits pending. Article 15 provides that the effect of insolvency proceedings on a 
lawsuit pending concerning an asset or a right of which the debtor has been divested shall 
be governed solely by the law of the Member State in which the lawsuit is pending. These 
provisions are not well attuned to each other, and it is therefore desirable that the rules on 
pending lawsuits are formulated more clearly. 
 

2.8 Return and imputation (Article 20(2))  
 
This provision covers distributions in different insolvency proceedings with respect to the 
same debtor. It does deal with the instance where a claim constitutes a preferred claim in 
one proceeding and an ordinary claim in another proceeding. However, it does not deal 
with the instance where a claim is a secured claim in one proceeding and a non-secured 
claim in another proceeding. It should be considered whether such a case should be 
covered as well is needed. 
 

2.9 Measures ending secondary insolvency proceedings (Article 34)  
 
Article 34 deals with the compositions or rescue plans in secondary proceedings. The 
Regulation 1346/2000 does not contain a provision which determines the effect of a 
composition which is adopted in the main proceedings with respect to assets in the 
secondary proceedings. Such provision should be considered. 
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2.10 Contracts  
 
The Regulation 1346/2000 provides that proceedings under Article 3(2) comprise only 
assets in the Member State where the proceedings are opened whereas all creditors may 
file their claims in such territorial proceedings. Thus Article 3(2) proceedings are territorial 
with respect to assets and universal with respect to creditors. The Regulation 1346/2000 
however does not provide to what extent contracts fall under the scope of territorial 
proceedings. E.g. should the janitor of the establishment be dismissed by the liquidator of 
the main proceedings or by the liquidator of the territorial proceedings. Articles 4 to 15 do 
not provide an answer to this question because those articles determine the applicable law 
but not the applicable proceedings. In some cases the applicable proceedings will not only 
determine who is the liquidator that has to deal with the contract, but also the applicable 
law to termination or continuation of the contract and therefore the rights and obligations 
of the parties to the contract. To take an example, the law of the Member State of the 
establishment might provide that the supplier of electricity is under the obligation to 
continue supplying electricity to the company during insolvency proceedings whereas under 
the law of the Member State of the main proceedings such supplier may terminate the 
contract. Since the Insolvency Regulation does not contain scope provisions with respect to 
contracts it is uncertain which of the two proceedings and therefore which of the two 
solutions prevails. 
 

2.11 Groups of Companies 
 

The Regulation 1346/2000 does not contain provisions on groups of insolvent companies. It 
seems desirable that such provisions are included, but it is very difficult to draft a viable 
system. A number of issues related to this topic is set out in more detail in the briefing note 
by Neil Cooper. 
 




