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EXECUTIVE SUMMARY 
 
Background 

In the framework of the activities of the European Parliament’s Committee on Legal Affairs, 
the author of this note has been asked by the European Parliament to present introductory 
remarks and comment propspects on the question whether a Law of Administrative 
Procedure for the Union institutions, bodies, offices and agencies is necessary. 
 
 
Aim  

 The aim of this note is to explain the parameters which have to be taken into 
account in order to answer such a question. 

 Experiences in the codification of administrative procedure exists in the Member 
States since the 1920s, with a renewed intensity in the 1970s and 1990s and can be 
complemented by the United States of America’s experience in the codification of 
federal administrative procedure law. 

 On the basis of those experiences, four main purposes of codification may be 
indicated: clarification of, and easier access to, the law; increasing the coherence of 
principles and procedures; setting up default procedures to fill gaps in existing law 
and establishing the functions of administrative procedure. All these purposes need 
to be met at the level of EU institutions. 

 In order to meet the needs for codification at EU level, a broad scope of application 
would have to be chosen for such a codification, including a wide institutional scope 
(most, if not all, institutions, bodies, offices and agencies of the Union) and material 
scope (most if not all policy sectors). Such a codification should cover adjudication, 
rule-making, contracts and information management. 

 In order to meet the needs for codification at EU level, the appropriate 
methodological option is that of innovative codification, i.e. taking over principles 
and rules from existing legislation and case law, making choices in cases of conflict 
and adopting new principles and rules in order to substitute inappropriate ones or to 
complement existing ones. 

 The possible adoption of a Law of Administrative Procedure for the Union 
institutions, bodies, offices and agencies would imply solid preparatory work and 
could hardly be achieved within the ongoing legislature.  
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1.  INTRODUCTION 
 
There is hardly any doubt that EU administrative law at present is fragmented, too much 
fragmented indeed, and that it contains too many gaps to comply with the best standards 
of “an open, efficient and independent European administration” (Art. 298 TFEU) and the 
right to good administration as expressed in Article 41 (1) EU Charter of Fundamental 
Rights, which states that “Every person has the right to have his or her affairs handled 
impartially, fairly and within a reasonable time by the institutions, bodies, offices and 
agencies of the Union”. 
 
As already stated in another note by the same author1 to date, only few areas of EU 
administrative law are subject to a systematic approach with rules and principles applicable 
beyond a single policy area. In some areas the Commission is actively proposing a more 
systematic approach, for example, with respect to the organisation and functioning of 
regulatory agencies. EU legislation has been a true laboratory of experimental institutional 
and procedural design for administrative structures. They are marked by an overburdening 
complexity of often overlapping rules and principles. There is in many respects a growing 
gap between, on one hand, the proliferation of new forms of administrative action in the EU 
and their regulatory framework and, on the other hand, their integration in various control 
and legitimacy mechanisms. This often leads to a lack of transparency, predictability, 
intelligibility and trust in EU administrative and regulatory procedures and their outcome. 
 
The consequences of sector specific fragmentation due to different approaches in sector 
specific EU legislation are intensified by the lack of a general common approach to 
transversal issues such as the adoption and implementation of binding decisions, which 
have limited and identified addressees (adjudication), of generally binding regulatory acts 
(rule-making) and of binding agreements (contracts).  
 
There are at present only few generally applicable pieces of EU legislation that organise 
accountability procedures and remedies for individuals, associations and businesses: this is 
mainly the case with the Financial Regulation2, which applies to EU spending operations, of 
the Regulation on Access to Documents3 and of the Regulation on Data Protection4. The 
discrepancies between the fields of application and the contents of such general 
instruments have already generated problems which have lead to cases which had to be 
decided upon by the CJEU5.  
 
                                                 
1  Towards Restatements and Best Practice Guidelines on EU Administrative Procedural Law, Directorate General 

for Internal Policies Policy Department C: Citizens' Rights And Constitutional Affairs Legal Affairs, October 
2010, PE 425.652, p. 9. 

2  Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation applicable to the 
general budget of the European Communities (OJ L 248, 16.9.2002, p. 1) , amended by Council Regulation 
(EC, Euratom) No 1995/2006 of 13 December 2006, Council Regulation (EC) No 1525/2007 of 17 December 
2007and Regulation (EU, Euratom) No 1081/2010 of the European Parliament and of the Council of 24 
November 2010. 

3  Regulation (EC) No 1049/2001 of the European Parliament and of The Council of 30 May 2001 regarding public 
access to European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43). 

4  Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the 
protection of individuals with regard to the processing of personal data by the Community institutions and 
bodies and on the free movement of such data (OJ L 8 of 12.01.2001) . 

5  For instance Case C-28/08 P, Bavarian Lager, where one of the issues was how to coordinate the application of 
regulations No 1049/2001 regarding public access to European Parliament, Council and Commission documents 
and No 45/2001 on the protection of individuals with regard to the processing of personal data. 
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For the future of EU administrative law, two key issues to be addressed in this context are, 
on one hand, the potential, and arguably ,substantial, need for simplification , and on the 
other hand the need to fill some important gaps with regard to the principles and rules 
applicable to the application of EU legislation by EU institutions. There is a real need to 
understand the prevailing diversity and have it reflected in a general approach to the 
development of EU administrative law. This can be achieved by a coordinated attempt to 
rationalise and improve structures and methodology used throughout EU policy fields for 
which there is no standard template for EU administrative procedures. Such rationalisation 
promises to increase transparency and predictability of outcome as well as to improve 
conditions of accountability of administrative activities. 
 
Such rationalisation would allow for more streamlined sector specific legislation, in line with 
the efforts launched some years ago under the motto of ‘Better Regulation’”, for better 
implementation of EU policies and better cooperation between Member State institutions 
and bodies when working together in composite procedures. It would further increase legal 
certainty and enhance judicial protection of individuals in the Area of Freedom, Security 
and Justice and in the Internal Market. 
 
A general diagnosis seems rather easy to agree upon; it is not the purpose of this note, 
which only tries to address the question whether a Law of Administrative procedure for EU 
institutions, bodies, offices and agencies  is the appropriate remedy. This is a more 
complicated issue than setting the diagnosis, be it only because of the limited amount of 
relevant experience of codification at EU level. Codification of EU legislation mainly consists 
in assembling the content of different pre-existing instruments of sector specific legislation 
and in complementing it with an updated synthesis of the relevant case law of the CJEU, 
together with developing sometimes new principles6. EU experience in codification is almost 
always limited to a specific sector: this is in line with the principle of conferral, which has 
been reaffirmed in art. 4 and 5 TEU. One of the rare experiences of transversal codification 
at EU level is the Charter of Fundamental Rights. It is this author’s view that experiences in 
the codification of administrative procedure at national level, especially in EU Member 
States, is an appropriate tool to help understanding if, why and how a codification of EU 
administrative procedure could be a remedy to the shortcomings of present day EU 
administrative law. 
 
Therefore this Note will start with a short survey of codification experiences that might be 
relevant to EU Institutions (section 2) in order to present ideas on the purpose of 
codification of administrative procedure (section 3) and address the issues of the scope 
(section 4) and the methods (section 5) of such a codification. These considerations will be 
summarised in the conclusion (section 6). 

 

                                                 
6  Examples of such a codification are given for instance by directive of 2004 on the freedom of movement and of 

residence of EU citizens (Directive 2004/58/EC of the European Parliament and of the Council of 29 April 2004 
on the right of citizens of the Union and their family members to move and reside freely within the territory of 
the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 
72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, OJ L 158, 
30.4.2004, p. 77) , or by directive 2006 on services (Directive 2006/123/EC of the European Parliament and of 
the Council of 12 December 2006 on services in the internal market, OJ L 376, 27.12.2006, p. 36–68) . 
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2.  A SHORT SURVEY OF CODIFICATION EXPERIENCES 
THAT MIGHT BE RELEVANT TO EU INSTITUTIONS 

KEY ELEMENTS 

There is a wide variety of experiences of codification of administrative procedure at 
national or infra-national level, as well amongst EU Member States as abroad. In order 
to avoid re-inventing the wheel, taking into account these experiences is essential to 
any reflection on the possibility, need and methods of codification of administrative law 
at the level of EU Institutions.  

 
2.1. Chronological Survey 
Setting aside the very specific case of the XIXth century codification in Spain, it is possible 
to identify over time three main waves of codification of administrative procedure in 
Europe, to which it might be useful to add the codification of federal administrative 
procedure in the USA. The following is not an exhaustive list, but just a mention of some of 
the most interesting cases of codification in the perspective of a possible EU codification of 
administrative procedure. 
 

 The first wave of codification of administrative procedure is usually identified with 
the Austrian Administrative Procedure Law of 1925. The Austrian law has served as 
a model for the Polish Administrative Procedure Law of 1928. Albeit not directly 
inspired by the Austrian precedent, one should also quote the Spanish 
Administrative Procedure Law of 1958. These codifications have rather easily applied 
in the context of an authoritarian State such as in Austria, in 1933-38, or Poland in 
1930-39 or have even been generated in such a context in Spain, in 1958 (see 
2.2.1). Most of these laws have undergone thorough revisions during the two or 
three last decades. 

 In the United States, the Administrative Procedure Act (APA) of 1946 has had a very 
important impact on the entire development of Federal administrative law and has 
also had quite some impact at State level. It has not been known in Europe for quite 
a long time, but it has attracted attention in the last decade or two, especially due 
to its provisions on rule-making. 

 The second wave of codification of administrative procedure in Europe is usually 
identified with the German laws on administrative procedure adopted at federal level 
and by the Länder in 1976, followed by a similar Law in Luxembourg in 1979. A 
federal law on administrative procedure had also been adopted in Switzerland in 
1968. 

 A third wave of codification started in the mid-eighties of the last century with the 
Danish Administrative Procedure Law which entered into force at state level in 1985 
and at local level in 1986. A law of administrative procedure also entered into force 
in 1986 in Sweden. A whole series of important laws of administrative procedure 
were then adopted in the nineties: in 1990 in Italy; in 1991 in Portugal and in 1992 
in the Netherlands. In 1984 and 1992 general revisions of the Spanish 
Administrative Procedure Law were also adopted. Greece adopted such a law in 
1999. A specific mention might be useful also with regard to France, where the 
production of an administrative code was set on the agenda of the Codification 
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commission in 1996 but abandoned in 2003-2004; France and the United Kingdom 
are therefore, together with Belgium and Ireland, amongst the rare EU countries not 
to have adopted a general law on administrative procedure . 

These chronological developments should be read in the light of two types of related laws 
which have taken place in EU Member States during the four last decades.  

 First, laws on access to administrative documents have been adopted nowadays in 
almost all Member States. The most ancient of these laws is without any doubt the 
Swedish Law on the Freedom of Information, 1766, which remained rather unique 
during two centuries (most of the Swedish legislation on administration continued to 
be applied in Finland after its incorporation in the Russian Empire in 1809). After the 
US Freedom of Information Act of 1966, a wave of laws on the access to 
administrative documents has been adopted: for instance in France in 1978, in the 
UK in 2000; the EU Institutions had adopted a similar legislation with Regulation 
1049/2001 regarding public access to European Parliament, Council and Commission 
documents7. 

 Second, legislation on data protection was adopted first in Germany at the level of 
some Länder (starting with Hessen in 1970) and later at federal level in 1977, then 
by Sweden in 1973, by Austria and by France in 1978, whereas the new Spanish 
Constitution of the same year included a clause according to which a law on data 
protection should be adopted; this was done in 1996. In the meantime, Directive 
95/46/EC on data protection8 had been adopted by the Community legislator; the 
transposition of the directive to all Member States has ensured a certain level of 
harmonisation, which could be enhanced in the future on the basis of art. 16 TFEU, 
which has a broader scope than its predecessor, art. 286 EC.  

2.2 Common Features and Specificities of Codification 
Experiences 

In order to assess the usefulness of experiences in the codification of administrative 
procedure, a number of common features and specificities have to be taken into account, 
so as to determine the relevance of such experiences for a possible codification with regard 
to EU institutions, bodies, offices and agencies. However, the very specific character of the 
EU, which is not a State, and also differs widely from international organisations, would 
make it impossible to find similarities with a national experience on all points. It is not, 
therefore, necessary to find similarities with the situation in the EU, in order to qualify an 
experience as relevant for further reflection and work on a possible codification of EU 
administrative procedure. 

 

2.2.1. The Principle of Legality of Administrative Action 
 
An essential common feature of all the administrative systems of EU Member States and of 
the EU institutions is that they are all founded upon the principle that the legality of 

                                                 
7  See n. 3. 
8  Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 

individuals with regard to the processing of personal data and on the free movement of such data (OJ L 281 of 
23.11.1995, p. 31.).  
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administrative action is the first and essential condition of its legitimacy. In other words: 
administrative procedure derives from the concept of administration based on law.  

It might be worthwhile to underline that, contrary to some widespread clichés, this concept 
applies to continental European countries as well as to the United Kingdom and Ireland. As 
far as administrative law and administrative procedure are concerned, there are no relevant 
differences between countries with a so-called ‘common law’ system – UK, Ireland – and 
countries with a so-called ‘civil law’ system – European continental countries.  

There are only three important differences between those two types of legal systems:  

i) the organisation of the legal profession – largely unitary in common law countries, as 
opposed to the separation between the careers of judges and of advocates in continental 
Europe;  

ii) the style in which laws (statutes) are written, i.e. more weight being given to general 
principles in the tradition of continental Europe, as opposed to an attempt to solve practical 
issues in an exhaustive manner in the common law tradition;  

iii) the scope of the areas where law is mainly based on judge-made law, which remains 
broader in common law countries – where statute law is however steadily growing in 
importance – than in continental European countries – where administrative law has 
however been developed mainly as judge-made law in countries like France.  

The lack of relevance of the so-called civil law / common law divide to the issue of 
codification of administrative procedure is demonstrated by the fact that the USA – without 
any doubt a common law country – have been amongst the first countries to codify 
administrative procedure with the APA of 1946, whereas France – a typical civil law country 
– has never adopted a code of administrative procedure.  

The UK administrative law has a unique feature which is not due to the common law but to 
a very special constitutional principle, according to which the organisation and running of 
the Civil Service needs not be based upon Acts of Parliament, but constitute a competence 
of the executive, under the Royal prerogative. This principle does not impede however the 
adoption of Acts of Parliament in the sphere of administrative action, as demonstrated by 
numerous laws: for instance the Parliamentary Commissioner Act, 1967 (Ombudsman), the 
Freedom of Information Act 2000, or most recently the Constitutional Reform and 
Governance Act 2010, which partly codified the rules applying to the use of the Royal 
prerogative. 

2.2.2. The Growing Importance of Sector Specific Fragmentation of Administrative Law 
 
A second very important common feature of all the administrative systems of EU Member 
States and of the EU institutions is the growing importance of sector specific fragmentation 
of administrative law. This is due to a parallel growth of specialised sector specific 
legislation and of specialised ministerial departments and agencies that implement those 
laws.  

The growth of specialised sector specific legislation is also partly due to the growing 
importance of EU directives, which necessitates a transposition in binding legal instruments 
– laws or regulations – in all Member States. To a certain extent, the growth of specialised 
administrative departments and agencies in Member States is in fact due to EU legislation: 
typically, EU regulations, while they do not have to be transposed into Member State’s 
binding legal instruments, necessitate the adoption of all the organisational and budgetary 
provisions which are needed for their implementation.  
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A further factor of sector specific fragmentation is also linked with the growth of EU 
legislation. The traditions in administrative organisation, administrative law and 
administrative procedure differ from one Member State to another, and therefore EU 
legislation often cannot fully accommodate the resulting diversity; trying to accommodate 
all Member State’s specificities would result in compromises that would not allow for the 
effectiveness of EU law and to its uniform application. Uniform application is  indispensable 
for most EU  legislative instruments in order to guarantee that the Internal Market and, to a 
certain extent, of the Area of Freedom, Security and Justice be indeed common to all 
Member States. If follows from this premise that EU legislation can have a disturbing 
impact upon the homogeneity of Member States' administrative procedure and legal 
system.  

2.2.3. The Differentiated Impact of Multi-Level Policy Making and Execution 
 
National experiences in codification of administrative procedure vary greatly when it comes 
to take into account that public administration is usually organised in at least two levels – 
local and central – or more – local, regional and central – sometimes even up to five levels 
– for instance in France communal, intercommunal, departmental, regional and central. The 
question of the scope of a law of administrative procedure is therefore fundamental, 
especially as much of the ‘street level administration’ is in the realm of local government. 
Typically in many countries either there are different laws of administrative procedure for 
different levels of government, or there have been different dates of entry into force of the 
law, as in Denmark – 1986 for central government, 1987 for local government. 

Furthermore only a limited number of member States has a regional level with legislative 
powers – as in Austria, Belgium, Germany, Italy and Spain, as well as Finland, Portugal and 
the United Kingdom for certain parts of their territory9. This is important to the issue of 
codification of administrative procedure. In Germany a similar situation leads to the parallel 
existence of a Federal law applicable to federal institutions, departments, bodies and 
agencies, and laws of each Land which are in turn applicable to the latter’s institutions, 
departments, bodies and agencies. In Spain or in Italy, a general law is applicable to all 
levels of administration, but there is room for complementary legislation at regional level. 

Another aspect linked to multi-level systems is even more relevant to the EU, i.e., the issue 
of ‘executive federalism’ (Vollzugsföderalismus) which is well known in Germany. In a 
nutshell, one may oppose two different models of executive federalism: the US version and 
the German version. In the USA, the execution of federal law and federal policies is in 
principle a task of federal institutions and authorities, whereas in Germany the principle is 
that the execution of federal law and policies is a task of the institutions and authorities of 
the Länder. As the German system of ‘executive federalism’ is the closest to the system of 
the EU, the German experience has a particular relevance when it comes to codification.  

2.2.4. The Differentiated Impact of Systems of Appeals, Remedies and other 
Accountability Mechanisms 

 
Codification of administrative procedure has usually been accomplished in a country specific 
framework of judicial review of administration. Such frameworks vary from country to 
country, and so do the systems of administrative appeals, and of non-judicial independent 

                                                 
9  Denmark, France and the Netherlands are not mentioned here, as the Faeroe Islands, Greenland, the French 

Overseas Collectivities and the Dutch Islands of the Caribbean are not integral part of the scope of application 
of the Treaties (art. 355 TFEU). 
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review of administration. The framework in which EU institutions, bodies, offices and 
agencies are operating bears some resemblances with several elements that appear in 
different Member States; this has to be taken into account when reflecting upon the 
relevance of national codification experiences. 

 An important difference among the abovementioned waves of codification in Europe 
(under 2.1) is that the first laws on administrative procedure (in Austrian, Poland 
and Spain) were mainly based upon the concept that a codification of administrative 
procedure would allow to increase legal security both for administration offices and 
private persons dealing with the administration and therefore contributing to an 
effective protection of the latter in their dealings with public administration. This was 
conceived in a situation of weak judicial review of administrative actions. In the 
countries of the second and third wave of laws, on the other hand, the dominant 
concept remained for long that legal security and effective protection of the citizens 
was the result of a solid system of review of administrative action by independent 
courts, as a component of democracy and the rule of law. The situation at the EU 
level is clearly closer to that of the second and third waves of codification, due to the 
CJEU’s jurisprudence since the 1950s. The case-law of the ECJ which is now 
reflected in art. 19 TEU on the ECJ and arts. 8 (data protection), 41 (good 
administration), 42 (access to documents) and 47 (access to justice) of the Charter 
of Fundamental Rights. 

 There are also differences in the systems of judicial review of public administration. 
Most Member States tend to have specialised courts in charge of the review of public 
administration (but see Denmark, where specialisation occurs within the structure of 
general courts). However, the overall framework is variable: in some Member 
States, specialisation occurs within a unified system of courts (for instance, in Spain 
or in the UK), whereas in others administrative courts are a special branch of 
justice. The EU system may be considered as a unified system with some 
specialisation for the General Court and the EU Civil Service tribunal. However, the 
general EU courts system is very specific, due to the possibility of a dialogue with 
Member States’ courts provided for by the system of references for preliminary 
ruling. 

 More importantly than the organisational aspect of courts’ specialisation, there are 
important differences between Member States with regard to the easiness or 
difficulty of access to justice, and to the powers of courts. In some Member States 
(such as, for instance, France or the UK), rules on standing – i.e. the criteria that 
allow individuals or groupings to file a case with a court – are rather widely 
understood, whereas in others, individuals or groupings have to demonstrate a very 
special interest and / or the breach of a subjective right (like for instance in 
Germany) in order to ask for judicial review of public authorities’ actions. In the EU 
system, the rules of art. 263, fourth indent10, are closer to the second group of 
countries. As far as the powers of the courts are concerned, there is a general 
tendency in EU Member States to enhance them by giving the courts not only the 
power to grant quashing orders, but also mandatory orders gainst administration. 
Even in countries like France, where for a long time courts could only annul acts of 
public administration or grant damages in a procedure for liability, courts have been 
given the possibility to grant such mandatory orders. EU courts on the contrary do 
not have such a power of mandatory orders, for which a Treaty change would 

                                                 
10 “Any natural or legal person may, under the conditions laid down in the first and second paragraphs, institute 

proceedings against an act addressed to that person or which is of direct and individual concern to them, and 
against a regulatory act which is of direct concern to them and does not entail implementing measures”. 
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probably be necessary. There are also important differences between Member 
States, and with the CJEU, as regards the possibility, scope and content of interim 
injunctions. 

 There are also important differences from one Member State to another with regard 
to the obligation to make an administrative appeal before filing a case with the 
relevant court. In Germany, for instance, an administrative appeal is a general 
precondition to filing a case with an administrative court – without exception until 
recently-, while in France, for instance, there is no such general obligation. In the 
TFEU, a preliminary administrative appeal is only required in case of an action for 
failure to act against EU institutions, bodies, offices and agencies (art. 265 TFEU). In 
many Member States where there is no general obligation of preliminary 
administrative appeal, such an appeal is nevertheless necessary in specific cases 
according to sector specific legislation. There is a general tendency all over Europe 
to develop the number of areas with an obligation of preliminary administrative 
appeal. Some similar cases are to be found in EU secondary legislation: the clearest 
example is provided by art. 65 of the Regulation on the Community trade mark, 
according to which a action may be brought before the Court of Justice against 
decisions of the Boards of Appeal of the Office for Harmonisation in the Internal 
Market (OHIM)11. 

 Last but not least, there are important differences between Member States as 
regards the existence and powers of Ombudsmen and specialised independent 
authorities (for access to documents, for data protection, for regulated sectors). 
Whereas there is an Ombudsman, or a corresponding independent authority, in 25 
out of 27 Member States and at the level of EU institutions, there is no such 
authority at national level in Germany and in Italy. The European Ombudsman is 
dealing not only with maladministration, but also with access to documents, whereas 
in a number of Member States, there is a specialised authority in charge of the 
latter, such as the Commission d’Accès aux Documents Administratifs in France. In 
some Member States, access to documents is dealt with by the independent 
authority that is also in charge of data protection, such as the Garante per la 
protezione dei dati personali in Italy or the Information Commissioner's Office in the 
UK. In other Member States on the contrary, there are distinct bodies in charge of 
data protection and of access to documents; similarly, at EU level the European 
Data Protection Supervisor is separated from the European Ombudsman. 

There is no single best practice as far as systems of appeals, remedies and other 
accountability mechanisms are concerned. Each of the Member States’ systems, as well as 
the existing EU system, has advantages and drawbacks; what is important is to be aware 
of the interaction between these systems and administrative procedure.  

Codification of administrative procedure is often an opportunity to revise the existing 
system of appeals, remedies and other accountability mechanisms, but this existing system 
is also sometimes one of the important factors that eventually impede such a codification.  

 

                                                 
11  Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community trade mark, codified version (OJ 

L 78 of 24.03.2009, p. 1.)  
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3.  THE PURPOSES OF A CODIFICATION OF 
ADMINISTRATIVE PROCEDURE 

KEY ELEMENTS 

Reflecting upon the purpose of codification is inherent to any codification exercise. On 
the basis of Member States and other experience in the codification of administrative 
procedure, four main reasons that justify a codification of administrative procedure may 
be identified. In order to decide whether a codification of administrative procedure for 
the EU institutions is necessary, it is necessary to identify whether one or more of the 
following purposes are deemed essential.  

3.1. Clarification of, and Easier Access to, Law 

A first and prominent purpose of codification is usually the clarification of the content of law 
and facilitation of access to law for individuals, associations and businesses.  

Such a purpose has been the main endeavour of the French experience since 1989, where 
the Commission supérieure de codification has produced more than seventy special and 
general codes in the last three decades, using the method of ‘codification à droit constant’ 
(see section 5.1). Facilitation of access to law is indicated as one of the main purposes of 
the French Law of 2000 on the rights of citizens in their relationship with public 
administration. The Conseil Constitutionnel has declared that the relevant right had the 
level of a constitutional right in French law. Interestingly enough, however, this law of 2000 
is by no means a general codification of administrative procedure. One of the reasons why 
the Commission supérieure de codification eventually dropped the idea of an administrative 
code from its agenda is probably that it considered that a mere codification of the existing 
laws was not enough, because an important part of the existing rules and principles of 
administrative procedure has been established in France by the case-law of the supreme 
administrative court, the Conseil d’Etat. 

The EU experience with codification (see introduction, footnotes 3, 4 and 5) might therefore 
be more relevant than the French method of ‘codification à droit constant’. Indeed, many of 
the codifications in Europe have drawn on established case-law. Such a codification is 
however more difficult to achieve, as it also involves innovation with respect to existing 
rules and principles, be it only because the jurisprudence is conditioned by the cases which 
have been submitted to the courts, usually in a haphazard way.  
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3.2. Coherence of Principles and Procedures 

A second purpose of codification, by no means contrary to clarification and easier access to 
law, is to ensure the coherence of established principles and procedures, as opposed to the 
piecemeal character of sector specific legislation and of case-law. This has been clearly an 
aim of most codifications, with different approaches in different countries. 

The main challenge for codification with such a purpose is that sector specific needs will 
usually lead to maintaining or to developing again sector specific laws. Such a challenge is 
at the centre of a big part of the recent literature on the codification of administrative 
procedure in Germany. If too much sector specific legislation providing for procedures that 
are clearly distinguished from general administrative procedure law, the latter may well 
become a kind of symbolic document with little practical impact. 

Maintaining coherence of principles and procedure is not merely an aim for legal theory: 
numerous practical problems arise, due to contradictions in the principles and procedures of 
different sector specific regulations. It is therefore essential that the legislator carefully 
chooses which principles and procedures should have a general application across the 
board, and which variations as to the generally applicable principles and procedures are 
sustainable. The choices made by the legislator in this respect are reflected not only by the 
scope of codification (see section 4), but also in the general structure of the law on 
administrative procedure. Transitional clauses have to be carefully drafted in order to allow 
for an incremental adaptation of sector specific legislation when necessary. 

In the perspective of a codification of administrative procedure at EU level, the existence of 
a big number of so-called composite proceedings needs to receive particular attention. 
Composite proceedings are procedures in which some segments of the procedure are 
accomplished by EU institutions, bodies, offices and agencies, and some others by Member 
States’ authorities. A general codification of EU administrative procedure needs to take into 
account the need of coherence of principles and procedures in all those segments: this is a 
difficult task, in view of the absence of a legal basis for harmonisation of administrative 
procedures in the Member States. 

 
3.3. Default Procedures to Fill Gaps in Existing Law 

A third purpose of a general law on administrative procedure is to fill gaps in the existing 
law. Gaps can exist for a number of reasons. 

 First, when the law applicable to administrative procedure is developed on the basis 
of judicial review of administrative action, it is made of principles and rules which 
have usually developed overtime in a quite haphazard way. Indeed, courts have to 
deal with specific cases which are submitted to them, and they do not therefore get 
an opportunity to address all the legal issues which arise from administrative action. 
Especially, an important number of issues might affect individuals who have neither 
the knowledge, nor the resources to bring their cases to court.  

 Second, sector specific legislation often contains a series of rules applying to 
administrative procedures that are drafted in a rather limited sector specific 
perspective, without taking into account the existing experience in other policy 
sectors. Such a sector specific perspective often leaves out some issues which 
should be dealt with in the law on administrative procedure. 
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 Third, administrative procedures are influenced by changes in the political, social, 
and technical environment. The developments of information technology in the last 
three decades have had a big impact on the design of routine procedures, on the 
availability of information and even on the sequences of decision-making processes. 
Developments of IT have usually led to specific legislation on data protection, but 
not always to a comprehensive review of the issues to be dealt with. 

In order to fill the gaps of sector specific legislation and case law, a general law of 
administrative procedure is an appropriate tool to set up principles and rules that will apply 
by default in the absence of specific legal rules.  

The work already been undertaken by the Research Network on EU Administrative Law 
(ReNEUAL), to which the author of this note belongs, has already shown that there are 
important gaps to be filled in the EU law of administrative procedure. This is confirmed by 
the fact that a number of problems are submitted to the European Ombudsman or to the 
European Data Protection Supervisor, in the absence of a clear solution in EU legislation or 
in the case law of the ECJ. For instance, there is no comprehensive set of principles that 
apply to policy decisions of the European Commission; there are not either general 
principles applying to the participation of interested parties and the public in the decision 
making process for rule-making is not sufficiently dealt with by existing case law; there is a 
lack of general principles applicable to the management of contracts and agreements 
between EU institutions and private persons; etc. Furthermore, there is a lack of legal 
principles applying to the transmission and use of information in a growing number of 
policy fields, as well as in the functioning of the Internal Market and of the Area of 
Freedom, Security and Justice.  

 
3.4. Establishing the Functions of Administrative Procedure 

In order to guarantee the coherence of principles and procedures and fill the gaps of sector 
specific legislation and case law, the drafters of some of the general laws of administrative 
procedure have thought it necessary to first establish what the functions of administrative 
procedure are. Administrative procedures are different from the procedures applied in 
private industry and services; they are not only the result of technical processes and quest 
for efficiency, but respond to specific public sector values. 

The Italian experience which led to the adoption of the Law on Administrative Procedure n° 
241/1990 is an interesting illustration of such a way of proceeding. The commission of 
experts presided by Professor Nigro which worked on the codification of administrative 
procedure until 1984 was thus able to agree upon the fact tha,t in Italy, administrative 
procedure has four main functions. First, administrative procedure serves to make sure that 
what is going to be decided is in line with existing law; this necessitates finding out and 
qualifying the factual situation. Second, administrative procedures serve as a complement 
to existing law, through the exercise of administrative discretion – i.e. a choice permitted 
by law – taking into account that discretion allows neither for arbitrariness nor for 
haphazard decisions. Third, administrative procedure serves ascertaining the interests 
which might be affected by what is going to be decided: general interest, interests of the 
addressees of a possible decision or act, interests of the public, and of specific 
stakeholders. Fourth, administrative procedure enables to organise the relevant interests to 
be safeguarded in order to adapt the application of law to the protection and balancing of 
interests. 
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Thinking about the functions of administrative procedure in the context of EU policies and 
legislation is especially necessary, as EU administration has a very special and complex 
nature, different from that of States, sub-state or local administration.  

According to the author of this note, EU administrative law has to be considered in the light 
of its specific foundations. The foundations of EU administrative law are: 

 1) Functional foundations such as the fundamental freedoms – freedom of 
movement of persons, goods, services and capitals – and more generally the 
objectives now set up in art. 3 TEU; 

 2) The principle of institutional balance which affects the relationship between EU 
institutions bodies, offices and agencies; and the principle of procedural autonomy 
which affects the relationship between EU institutions and Member States’ 
authorities; 

 3) The rights, principles and rules guaranteed by the EU Charter of Fundamental 
Rights. 

Thinking about the functions of administrative procedure should not be seen as a mere 
academic exercise. On the contrary, it is a unique opportunity for EU institutions bodies, 
offices and agencies to develop a common concept of their tasks. There is, however, a 
drawback in the idea that one of the purposes of codification of administrative procedure is 
to establish its functions: contrary to the three other purposes identified in this section, this 
fourth purpose cannot be achieved solely by technical work, and therefore may imply a 
longer time in order to come to an agreement between all those involved in such an 
exercise.  
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4. SCOPE OF CODIFICATION OF ADMINISTRATIVE 
PROCEDURE 

KEY ELEMENTS 

In order to meet the needs for codification at EU level, a broad scope of application 
would have to be chosen for such a codification, including a wide institutional scope 
(covering most, if not all, institutions, bodies, offices and agencies of the Union) and 
material scope (covering most, if not all, policy sectors). Such a codification should 
cover adjudication, rule-making, contracts and information management.  

4.1. Institutional Scope of Application 
 
The question whether an EU codification of administrative procedure should apply only to 
EU institutions bodies, offices and agencies, or also to Member States’ authorities when 
implementing EU policies has to be answered in the light of the existing Treaty provisions. 

The Treaties provide only for a possible legal basis for a general codification of 
administrative procedure of the EU institutions, bodies, offices and agencies: art. 298 TFEU, 
according to which (par. 2) “the European Parliament and the Council, acting by means of 
regulations in accordance with the ordinary legislative procedure, shall establish provisions 
to [the] end” of making sure that “in carrying out their missions, the institutions, bodies, 
offices and agencies of the Union shall have the support of an open, efficient and 
independent European administration” (par. 1). 

It is the author of this note’s view that neither art. 114 TFEU (on the approximation of the 
provisions laid down by law, regulation or administrative action in Member States which 
have as their object the establishment and functioning of the internal market), nor art. 352 
TFEU (the ‘flexibility clause’) could be considered as a basis for a general codification of 
administrative procedure applying to Member States’ institutions and administration in the 
implementation of EU legislation. Therefore, a system similar to the Italian or Spanish 
Administrative Procedure Laws (see above 2.2.3), which contains principles and rules 
applicable to State administration as well as to the administration of Autonomous 
Communities and Local Government, is not applicable to the EU. The German solution of a 
Federal Law and parallel Laws of the Länder is more akin to the issues to be solved by the 
EU, but the diversity as regards the law of administrative procedure in Member States is 
broader than the diversity between German Länder. 

This being said, even if a codification were to apply only to EU institutions, bodies, offices 
and agencies, the principles and rules that it would establish need to be thought of in the 
light of the co-operation between them and Member State’s authorities which most EU 
policies implies. This is especially important when it comes to composite proceedings (see 
above section 2.3), or when dealing with flows of information (see above section 2.4). 

4.2. Material Scope of Application 

Many of the Member States’ laws on administrative procedure such as the German and 
Italian law (see above section 2.1) apply only to so-called administrative decisions (or 
adjudication), i.e. to unilateral decisions affecting single interests of individuals, groups or 
businesses, even if they sometimes contain a few rules applicable to contracts, as in the 
German Laws  The 1946 US federal Administrative Procedure Act, on the other hand 
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includes very important rules and principles which apply to ‘rule making’, i.e. the exercise 
of regulatory power by administration. Only few Administrative Procedure Laws, such as for 
instance the Portuguese law of 1992 also include agreements and contracts between 
administrative authorities and other private or public bodies or individuals.  

The work already been undertaken by the ReNEUAL network – to which the author of this 
Note belongs – is based upon the assumption that there is a need for clarifying, restating 
and stating principles applicable to adjudication, rule making and contracts, and that, 
furthermore, in a transversal manner, to information management. Therefore ReNEUAL has 
set up four working groups, dealing with each of these four issues12. The work already 
undertaken has confirmed that there is a good amount of overlap of issues and principles in 
the sectors of adjudication, rule-making and contracts, and that there is room for general 
overarching principles. 

4.2.1 Adjudication 
 
Most of the EU law principles and rules of administrative procedure that have been 
developed by the ECJ and are reiterated in art. 41 EU Charter of Fundamental Rights apply 
mainly to adjudication, i.e. to unilateral decisions affecting single interests of individuals, 
groups or businesses: ‘administrative acts’ as they are called in most of the Continental 
European legal systems. The same is true of the European Ombudsman’s European Code of 
Good Administrative Behaviour and of the relevant Institutions’ internal regulations.  

It would be wrong, however, to deduct from this statement that an EU law of 
administrative procedure for adjudication could be a mere codification of existing case-law 
and sector specific legislation. Choices have to be made between sometimes conflicting 
solutions of different sector specific legislations, and a number of gaps also have to be 
filled.  

Furthermore, many of the procedures that concern the issues of adjudication are composite 
proceedings (see section 2.3) and therefore a codification of adjudication procedure at the 
level of EU institutions, bodies, offices and agencies has to be carefully designed in order to 
be compatible with the different laws of administrative procedure in Member States.  

4.2.2 Rule Making  
 
In some Member States, like France, ‘administrative acts’ also include regulatory acts 
(decrees, ministerial regulations etc.); as mentioned before the US APA contains very 
important rules and procedures which apply to ‘rule making’, i.e. the exercise of regulatory 
power by federal administrations, such as for instance the ‘notice and comment’ procedure 
which aims to the participation of stake-holders in rule making.  

There would be good reasons to include rule making in an attempt to codify EU 
administrative procedure. Rule making is a particularly important activity of EU Institutions 
and bodies in quantitative terms, especially as regards the Commission. Arts. 290 TFEU on 
delegated acts and 291 TFEU on implementing acts set a very specific Treaty framework to 
EU rule-making. Rule-making involves in very many cases not only the Commission or 
Council as holder of the Executive function, but also other EU bodies, offices and agencies, 
and the Parliament as delegating institution, if one is to take the view that delegated acts 
belong to rule-making. Furthermore, there is a very important component of composite 
proceedings in EU rule making. 

                                                 
12  See Towards Restatements and Best Practice Guidelines, cit. n. 1, p. 12. 



Policy Department C: Citizens' Rights and Constitutional Affairs 
____________________________________________________________________________________________ 

 20 

Rule making is a sector where the lack of coherence between different sector specific 
legislation and the scarcity of general principles in the case law of the ECJ calls for an effort 
in clarifying, restating and stating principles which could be applicable across the board. It 
is the view of the author of this Note that nothing impedes applying art. 41 of the Charter 
on the right to good administration also to rule making, including to consultation 
procedures by the Commission. 

4.2.3 Contracts and agreements 
 
As already mentioned, few Member States laws on administrative procedure also include 
contracts and agreements. It has to be noted however that in France, for instance, 
contracts and agreements entered into by public administration are also considered as 
‘administrative acts’ and would therefore normally be subject to a general administrative 
procedure law. Portugal is one of the rare countries where the general law of administrative 
procedure of 1991 has also been designed to apply to contracts of public administrations. 
The fact that it has later been decided to take deal with contracts in a separate law should 
not be interpreted as a reason to also split the law of administrative procedure at EU level: 
in Portugal, the main reason of this change was to facilitate compliance with the often 
changing EU directives on public procurement. 

Contracts and agreements of EU institutions, bodies, offices and agencies are not limited to 
providing them with infrastructures, supplies and services: they have become a major tool 
of policy implementation in many important sectors such as research and technological 
development, development aid, judicial cooperation in civil matters as well as in criminal 
matters and police cooperation, and more generally in the fields of supporting, coordinating 
and supplementing actions of the Union. 

As far as the EU institutions, bodies, offices and agencies are concerned, one may consider 
the Financial Regulation13 as a basic codification as regards the awarding phase. However, 
the Financial Regulation has been drafted mainly in the perspective of sound financial 
management, whereas administrative procedure needs to take other interests into account: 
especially those of sub-contractors and of third parties who are not involved in a contract 
or agreement that may affect their interests. Furthermore, each of the institutions has its 
own standard contractual clauses and model contracts, whereas there is room for some 
harmonisation. There are also numerous agreements and contracts which do not 
necessarily imply spending EU funds, and therefore are not submitted to the rules of the 
Financial Regulation. 

Beyond the aspects of administrative procedure which apply to the award phase, there are 
numerous problems in the phase of contract management where there is a need for general 
principles of EU laws. One of the problems is that, to a great deal, the law applicable to 
contracts of EU institutions, bodies, offices and agencies is not EU law, but national law – 
often the law of the Member State where an institution, body, office or agency has its seat. 
As a consequence, there are often discrepancies between the rules applicable to the 
contract depending on where and by whom it has been concluded, and furthermore 
national law usually does not take into account the very specific interests which have to be 
protected on both sides of the contracting parties. 

                                                 
13  Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation applicable to the 

general budget of the European Communities (OJ L 248, 16.9.2002, p. 1), amended by Council Regulation (EC, 
Euratom) No 1995/2006 of 13 December 2006, Council Regulation (EC) No 1525/2007 of 17 December 
2007and Regulation (EU, Euratom) No 1081/2010 of the European Parliament and of the Council of 24 
November 2010. 
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4.2.4 Information Management 
 
As already mentioned under section 2, most Member States have a specific legislation on 
data protection and access to documents. The EU has its own Regulations on these issues, 
which are under scrutiny for a revision after the coming into force of the Lisbon Treaty. 
Some Member States have a more extensive set of principles on information management.  

Information management is central to a growing number of networks which involve EU 
institutions, bodies, offices and agencies on the one side, Member States’ authorities, 
interests groups and NGO’s on the other. Even if in many cases such networks do not 
formally participate in a procedure that may lead to the adoption of a decision, regulatory 
act or agreement, the information they provide to institutions, bodies, offices and agencies 
is a central factor in decision making. 

There is no reason to exclude data protection and access to documents from a general 
endeavour to codify administrative procedure. Furthermore, there is lack of legal principles 
applicable to the transmission and use of information generated outside of the institutions, 
bodies, offices and agencies in a growing sectors of policy fields, as well as in the 
functioning of the Internal Market and of the Area of Freedom, Security and Justice; this 
statement applies to all of the three areas already mentioned: adjudication, rule-making 
and contracts.  
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5.  METHODS OF CODIFICATION 

KEY ELEMENTS 

In order to meet the needs for codification at EU level, the appropriate methodological 
option is that of innovative codification, i.e. taking over principles and rules from 
existing legislation and case law, making choices in cases of conflict and adopting new 
principles and rules in order to substitute inappropriate ones or to complement existing 
ones.  

5.1.  ‘Codification à Droit Constant’, ‘Innovative Codification’ and 
‘Statements and Restatements’ 

Member States’ and EU Institutions’ experiences in codification may be classified under two 
types of codification endeavours: ‘codification à droit constant’ and ‘innovative codification’; 
a non-binding type of codification is also worthwhile considering, under the label of 
‘statements and restatements’. 

 ‘Codification à droit constant’ – a technique which has been especially developed in 
France over the last three decades (see section 2.1) – amounts to establishing a legally 
binding consolidated version of existing legislation. It is therefore mainly a technical 
endeavour which can be undertaken without involving the legislator. The latter only 
formally adopts the text which has been prepared by technicians. The main advantage 
of this technique is that codification is not dependent upon the work-load of the 
legislator which only formally adopts a text which is not being amended. Therefore 
‘codification à droit constant’ is a method suited to rapid codification of existing law, 
when its main purpose is clarification of, and easier access to law (see section 3.1). The 
main drawback of the method is that it does not allow for changes in legal rules: this is 
a paradox with important consequences as usually the codification exercise itself reveals 
contradictions and gaps in existing law. Furthermore, ‘codification à droit constant’ is 
usually not legally adapted for a codification of courts’ case-law. 

 ‘Innovative codification’ is the exercise whereby a new law takes over existing principles 
which are usually dispersed in different laws and regulations and in the case law of 
courts, and modifies existing principles and rules if needed, adding new principles or 
rules if necessary. ‘Innovative codification’ has the advantage that it allows resolving 
contradictions and filling gaps. Its main drawback is that, in order for the codification to 
have legally binding value, it needs to be adopted by the legislator, which implies 
allowing time for the necessary debates and votes. Furthermore, innovative codification 
may be diverted from its purpose if the different institutions involved in drafting the law 
of administrative procedure try and use the opportunity to adopt principles and rules 
that are outside of the primary scope of the act. 

 A non-legally binding type of codification, called ‘restatements’ is in use in the USA. “In 
the United States, the notion of a Restatement of the Law has traditionally signified a 
consolidation of the principles of [judge made] law governing a given field with a view 
to bringing a measurably greater degree of clarity, consistency and simplicity to the law 
than would otherwise exist – without, however, any pretense that such a consolidation 
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amounts in itself to positive law”14. Both the fact that a big part of the relevant EU law 
is not judge made law, and, more importantly, that a number of important gaps in the 
existing law have to be filled, the endeavour of the ReNEUAL Network would be better 
caught by the formula ‘statements and restatements’; a previous note by the same 
author has given more indications about this method15. 

5.2. Preparatory Phase of Codification 

During the preparatory phase of a possible codification of administrative procedure for EU 
institutions, Member States’ previous experience show that there should be room for a 
series of actors to help stating principles and rules:  

 Practitioners coming from institutions, bodies, offices and agencies of the Union, but 
also from Member States’ authorities and public administrations; 

 Judges, who are not participating in their formal capacity – differently from their 
work in court – but whose experience is essential in order to get supplementary 
insights on problems which are perceived by courts but on which they cannot decide 
either because of lack of formal competence or because of conflicting rules in written 
law; 

 Representatives of addressees of administrative decisions and other stake-holders in 
EU policies; 

 The European Ombudsman, who would have an important role, both as the author 
of the Code of Good Administrative Behaviour and as the body which receives 
numerous complaints that are not dealt with by courts but reveal the need for 
clearer principles and rules;  

 Similarly, the European Data Protection Supervisor in the field of information 
management; 

 Academia. European Administrative Law has been developed as a field of research 
and teaching over the last decades. Furthermore, the need to ensure compatibility 
between EU law on administrative procedure and the relevant law of the Member 
States needs expertise in comparative administrative law, and expertise which is 
mainly present in the ECJ, and in academia; 

 Last but not least, the European Parliament – and to a certain extent of National 
Parliaments – at the preparatory stage of codification, especially in order to ensure 
that a law on administrative procedure that would eventually come out of the 
preparatory work is in line with mechanisms for political accountability. 

5.3. Drafting 

The institutional setting embedded in the treaties implies that drafting a law on 
administrative procedure for institutions, bodies, offices and agencies of the Union is a 
function of the Commission services, with Parliament and Council amending the proposed 
draft according to the usual procedures.  

                                                 
14 George Bermann, A Restatement of European Administrative Law: Problems and Prospects (2009), available on 

http://www.reneual.eu/ 
15  See Towards Restatements and Best Practice Guidelines, cit. n. 1, p. 10. 
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Importantly, one has to take into consideration not only art. 298 TFEU, by virtue of which 
the ordinary legislative procedure is applicable to a general codification of administrative 
procedure, serving “an open, efficient and independent European administration”, but also 
art. 52 (1) of the EU Charter of Fundamental Rights16. The principle therein stated, known 
for instance in Germany as ‘Gesetzesvorbehalt’ and in Italy as ‘riserva di legge’ (reservation 
for law) means that limitations to rights and freedoms can only be established by a 
legislative procedure. According to the author of this note, this could to a large extent 
impede institutions, bodies, offices and agencies of the Union of adopting their own 
regulations of administrative procedure that would be binding for the holders of rights and 
freedoms, i.e. individuals and legal persons. 

Differently, if preference remains with a non binding instrument, there is nothing which 
prevents each institution, body, office or agency to adopt its own code of conduct, as has 
already happened with the Institutions. There is also nothing which prevents the European 
Parliament of adopting a resolution containing a code of conduct with a general scope, 
drafted in a way that allows for application by all institutions, bodies, offices and agencies 
of the Union. Experience shows however that there is little hope for voluntary compliance 
with such a non-binding instrument by all institutions, bodies, offices and agencies, or that 
compliance happens with variations which defeat the goal of a general codification.  

Non-binding codification of administrative procedure had therefore better remain a ‘private’ 
endeavour, such as the one pursued by the ReNEUAL Network. Statements and 
restatements, and best practice guidelines on EU administrative law can therefore have a 
double purpose:  

 Proposing materials for the EU legislator in order to foster coherence of sector 
specific and issue specific directives and regulations, and for the voluntary 
development of institutions’, bodies’, offices’ and agencies’ own codes of 
administrative procedure; 

 Provide for a comprehensive basis of a law of administrative procedure for EU 
institutions if and when the Institutions deem the moment for such a general 
binding codification has come. 

 
 

                                                 
16 “Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by 

law and respect the essence of those rights and freedoms. Subject to the principle of proportionality, 
limitations may be made only if they are necessary and genuinely meet objectives of general interest 
recognised by the Union or the need to protect the rights and freedoms of others.” 
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6.  CONCLUSIONS 

KEY ELEMENTS 

The possible adoption of a Law of Administrative Procedure for the Union institutions, 
bodies, offices and agencies would imply solid preparatory work, to be carried out 
throughout the current parliamentary term, and possibly over the next one.  

 

In order to answer the questions ‘Is a Law of Administrative Procedure for the Union 
Institutions Necessary?’ the following points have to be taken into account, on the basis of 
previous experience in general codification o administrative procedure in the Member 
States and elsewhere. 

Taking into account the possible purposes of a codification of administrative procedure 
(section 3) there is clearly a need for codification of EU law on administrative procedure: 

 The sector specific and issue specific fragmentation of existing EU legislation and 
case law calls for clarification and easier access to law; 

 Differences between sector specific legislation and the need to guarantee 
compatibility between EU law and Member States’ law of administrative procedure in 
composite proceedings calls for more coherence of principles and procedures; 

 The sector specific and issue specific fragmentation of existing EU legislation and 
case law and the fact that it will continue developing over time with a changing 
technological and legal environment calls for default procedures to fill gaps in 
existing law; 

 The very specific nature of the EU – as opposed to a State – and of its policies which 
have to comply with the objectives as set down in the treaties and with the principle 
of institutional balance and that of procedural autonomy of the Member States calls 
for a thorough reflection on the functions of EU administrative procedure. 

Taking into account the different types of instruments used by the institutions, bodies, 
offices and agencies and their different roles in the implementation of EU policies, the need 
for a general codification of administrative procedure of the EU institutions should have a 
broad scope including: 

 Procedures of all the institutions, bodies, offices and agencies, with the usual 
provisos for very specific aspects in some fields of the ESPC; the lack of a legal basis 
for the approximation of Member States’ general laws of administrative procedure 
obviously excludes Member States’ authorities from the scope of such a codification; 

 Policies that are directly implemented by EU institutions, bodies, offices and 
agencies and policies the implementation of which is shared by the former and 
Member States’ authorities; codification of EU law needs to aim at compatibility with 
the relevant Member States’ law; 

 Codification should include not only adjudication (administrative decisions) but also 
rule-making (regulatory powers) as well as the adoption and management of 
contracts and agreements, and all the issues linked with information management. 

Taking into account the sector specific and issue specific fragmentation of existing EU 
legislation and case law and the gaps to be filled in existing law, a codification of EU law of 
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administrative procedure can only be undertaken as ‘innovative codification’, not as 
‘codification à droit constant’.  

In order to be relevant, coherent, as exhaustive as possible, and compatible with Member 
States’ law on administrative procedure, a codification of EU administrative procedure law 
needs an important preparatory work with the participation of: 

 Practitioners; 

 Judges; 

 Representatives of addressees and other stake-holders; 

 The European Ombudsman;  

 The European Data Protection Supervisor; 

 Academia: experts in European Administrative Law and in comparative 
administrative law; 

 Last but not least, the European Parliament. 

Preparatory work could be achieved in the form of statements and restatements and best 
practice guidelines. 

Drafting a law on administrative procedure for the Union institutions would need to be done 
on the basis of art. 298 TFEU by ordinary legislative procedure. The necessary preparatory 
work and time for drafting and coordination between the institutions implies that a law of 
administrative procedure for the Union institutions, bodies, offices and agencies could 
probably at best be adopted towards the end of the ongoing parliamentary term, and 
possibly only during the next one. In the meantime, non-binding instruments could be 
further developed on the basis of the preparatory work that has been indicated above.  



 




