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1. INTRODUCTION  

Under the terms of the request for this briefing note, I have been asked to discuss the 
fragmentation of EU administrative procedures and the possible lacunae that might 
currently exist in such rules. It was suggested I do this from a ‘Nordic administrative law 
perspective’, in particular with respect to good governance and transparency, and that I 
conclude with a comment on the possibilities for increased coherence in the area of 
administrative law under the Lisbon Treaty.   

First, let me try to define what I mean by rules of ‘general’ administrative law in the EU 
context. Such provisions may relate for example to procedural questions, the organisation 
of administration, cooperation between different administrative branches, time limits, 
language arrangements, administrative supervision and controls, administrative sanctions, 
access to documents (privileged and public access), data protection, remedies and 
questions of responsibility. In principle, such rules ought to be horizontal and concern the 
EU institutions and the EU administration as a whole. 

Some of these elements – both procedural and substantive - are included in Article 41 on 
the Right to Good administration in the EU Charter of Fundamental Rights, which, according 
to Article 6(1) TEU after the entry into force of the Treaty of Lisbon, has ‘the same legal 
value as the Treaties’. According to Article 41 of the Charter:   

1. Every person has the right to have his or her affairs handled impartially, fairly 
and within a reasonable time by the institutions, bodies, offices and agencies of 
the Union. 

 2. This right includes: 

(a) the right of every person to be heard, before any individual measure which 
would affect him or her adversely is taken; 

(b) the right of every person to have access to his or her file, while respecting 
the legitimate interests of confidentiality and of professional and business 
secrecy; 

(c) the obligation of the administration to give reasons for its decisions. 

3. Every person has the right to have the Union make good any damage caused 
by its institutions or by its servants in the performance of their duties, in 
accordance with the general principles common to the laws of the Member 
States. 

4. Every person may write to the institutions of the Union in one of the languages 
of the Treaties and must have an answer in the same language. 

The Charter thus contains indications as to what kind of elements the right to good 
administration builds on. Furthermore, in the light of the explanations of the Charter,1 the 
wording of Article 41 is based on case law and provisions in the TFEU and TEU. Indeed, 
various indications of the existence of 'European administrative law' may be found in EU 
primary law. 

However, despite these references it can still be argued that a more comprehensive 
definition of 'good administration' is currently lacking at the level of secondary law, which is 
generally both needed and used for implementing the general Treaty provisions and making 
them more precise.  In particular, there is no single piece of secondary legislation that 
would regulate EU administration comprehensively and horizontally. Good administration, 
despite its importance, has remained, if not a dead letter, then at least largely undefined. It 

                                                 
1 Explanations relating to the Charter of Fundamental Rights, OJ 2007/C 303/02. 
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is only after 1995 that a definition of the opposite of good administration, 
‘maladministration’ - bad administration- was attempted by the first European 
Ombudsman, Jacob Söderman, who in his 1995 Annual Report defined maladministration 
as ‘failures to act in accordance with EC law’. Even other things could constitute 
maladministration, such as administrative irregularities and omissions, abuse of power, 
negligence, unlawful procedures, unfairness, malfunction or incompetence, discrimination, 
avoidable delay and lack or refusal of information.2  

In this briefing note I will first argue that the current EU rules on good administration have 
serious gaps both from a procedural and a substantive point of view. I will demonstrate 
why new more comprehensive rules on general administrative law ought to be adopted. I 
will then examine the possibility opened by Article 298 TFEU in terms of discussing what 
could, and should, be regulated. Finally, I will conclude with some observations on the 
exercise from a Finnish perspective.  

 

                                                 
2 Annual Report of the European Ombudsman 1995, 17; Annual Report of the European Ombudsman 1997, 22. 
Others have found this enumeration ’excessively legalistic’. See Adam Tomkins, ‘Transparency and the Emergence 
of a European Administrative Law’, (1999-2000) Yearbook of European Law 217-256 at 237-245 Richard Rawlings, 
‘Engaged Elites – Citizen Action and Institutional Attitudes in Commission Enforcement’, 6(1) European Law 
Journal (2000) 4-28 esp at 15-20.  



Minding the gap in European administrative law: on lacunae, fragmentation and the prospect of a brighter future 

 7 

2. WHY ARE THE CURRENT EU RULES ON GOOD 
GOVERNANCE NOT SUFFICIENT? 

KEY FINDINGS 

 There is no direct lack of horizontal rules of administrative law in EU primary law. 
Significant provisions are included in the TFEU and TEU, and in the Charter of 
Fundamental Rights. 

 At the level of secondary legislation, despite various instruments laying down rules 
for the implementation of a particular policy or task, the EU does not have 
comprehensive administrative law rules that would regulate its institutional 
apparatus as a whole.  

 In the case law, the Court has applied principles relating to good administration only 
to a limited extent. 

 ‘Soft law’ does not seem satisfactory to address the current weaknesses in the EU 
administrative law system, since it always leaves the option of implementing such 
norms to the institution that is supposed to apply it.  

 In the post-Treaty of Lisbon legal framework, the right to good administration is a 
right that citizens ought to be able to invoke. This would presume the existence of a 
sufficient legislative framework, something that is currently largely lacking.  

2.1. Fragmentation of administrative law 

The EU Charter together with the EU’s general principles of law offer a solid starting point 
for administrative law, as well. In addition, various provisions that can be characterised as 
falling under the definition of 'general administrative law' can be found in the Treaties. For 
example, Article 296 TFEU establishes that ‘legal acts shall state the reasons on which they 
are based and shall refer to any proposals, initiatives, recommendations, requests or 
opinions required by the Treaties’.3 Article 296 TFEU includes provisions about publication 
of acts, notification and entry into force. Article 340 TFEU establishes the principle of non-
contractual liability, stating that ‘the Union shall, in accordance with the general principles 
common to the laws of the Member States, make good any damage caused by its 
institutions or by its servants in the performance of their duties’. Article 15 and 16 TFEU 
include provisions on openness of union activities, access to documents held by the 
institutions and the protection and processing of personal data. Under Article 20, paragraph 
2(d) TEU, EU citizens have the right ‘to address the institutions and advisory bodies of the 
Union in any of the Treaty languages and to obtain a reply in the same language’. All of 
these provisions lay down significant - albeit widely formulated – principles. The principles 
prescribed therein seem satisfactory from an administrative law perspective, but in view of 
their rather general wording they would need to be specified further in secondary 
legislation.   

As regards secondary legislation, there are plenty of rules of a general administrative law 
character in place in different pieces of legislation applicable in specific policy sectors. For 
example, Council regulation (EC) No 659/1999 codifies and reinforces the procedural rules 

                                                 
3 Compared to this, the Charter is extends the obligation of reasoning also to decisions that are of an 
administrative nature. Note, however, that according to Article 52(2) of the Charter, ‘[r]ights recognised by this 
Charter for which provision is made in the Treaties shall be exercised under the conditions and within the limits 
defined by those Treaties’. 
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and principles to be applied by the Commission in the area of state aid, notably with regard 
to the cooperation between the Commission and Member State authorities.4 Similarly, in 
the area of competition law, Council regulation (EC) No 1/2003 establishes rules for 
effective enforcement of competition rules and the cooperation mechanisms between the 
Commission and Member State authorities.5 The ‘service directive’6 includes a number of 
provisions i.e. on controls, quality of service, transparency and publication of information, 
consultation with interested parties and out-of court dispute resolution. In the area of food 
safety, Council regulation (EC) No 178/2002 establishes provisions to guarantee that the 
European Food Safety Authority operates independently and transparently, and remains 
open to contacts with consumers and other interested groups.7 Moreover, various 
provisions of administrative law included in secondary legislation mainly affect Member 
State administration, for example in the area of structural funds and common agricultural 
policy.  

It could thus be simply concluded that the EU already has sufficient provisions of 
administrative law in place. Perhaps regulation has already been adopted in those areas 
where it has been deemed necessary? Why are the current provisions not sufficient?  

A major defect in current regulation is that it is very fragmented. Various questions are 
touched upon in the Treaty or the Charter, but by no means are they exhausted, and some 
are actually treated at a very superficial level.  

Regulation in secondary legislation in particular policy sectors is uneven, there is little 
attempt of coherence when regulation exists, many matters remain unregulated and, even 
where regulation exists, it is not clear whether the level of protection is satisfactory. A 
significant amount of rules are currently merely regulated in the institutions’ internal rules, 
in particular their Rules of Procedure. In addition, ‘soft law’ regulation exists in the form of 
codes of good behaviour and ethical codes, most notably the European Ombudsman’s 
‘European Code of Good Administrative Behaviour’ endorsed by the European Parliament8, 
and the Commission’s ‘Code of Good Administrative Behaviour’.9 

As Smith has noted10, administrative principles do not currently apply across the 
administrative practices of Union institutions, or even across the administrative practices of 
the same institution in different policy sectors. Even the administrative practices of one and 
the same institution are not the same in different policy sectors. Principles apply to a 
varying standard in different policy areas, which is understandable in view of the different 
needs, while in some of those areas they are absent altogether. When compared to a 
national administrative setting, it is noteworthy that, while some sectors of institutional 
administration have been required to uphold extensive administrative procedure rights on 

                                                 
4 Council regulation (EC) No 659/1999 laying down detailed rules of the application of Article 93 of the EC Treaty, 
OJ 27.3.1999 L 83/1. 
5 Council regulation (EC) No 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty, OJ [2003] L1/1.  
6 Directive 2002/22/EC of the European Parliament and of the Council on universal service and users’ rights 
relating to electronic communication networks and services, OJ [2002] L 108/51. 
7 Regulation (EC) No 178/2002 of the European Parliament and of the Council laying down the general principles 
and requirements of food law, establishing the European Food Safety Authority and laying down procedures in 
matters of food safety, OJ [2002] L 31/1.  
8 European Parliament Resolution... 
9 Code of Good Administrative Behaviour. Relations with the public’, 2000/633/EC, ECSC, Euratom: Commission 
Decision of 17 October 2000 amending its Rules of Procedure, OJ [2000] L 267/63. 
10 Melanie Smith, ‘Developing administrative principles in the EU: a foundational model of legitimacy?’ forthcoming 
in European Law Journal.  
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the basis of secondary legislation, there is no general application of such principles or 
practices to the EU administration as a whole.11 

Such fragmentation of applicable rules affects not only the coherence of the applicable 
standards but also their accessibility from the point of view of the citizens that might have 
an interest in invoking them. 

2.2. The Court of Justice jurisprudence 

It would of course be wrong to argue that the Courts' case law is of no relevance at all for 
the development of European administrative law. As indicated by the Charter explanations, 
the Court has touched upon various principles of administrative law that are of importance 
for the current discussion. In UNECTEF v Heylens,12 for example, the Court established that  

‘… the competent national authority is under a duty to inform [Community 
workers] about the reasons on which its refusal is based, either in the decision 
itself or in a subsequent communication made at their request. In view of their 
aims those requirements of Community law, that is to say, the existence of a 
judicial remedy and the duty to state reasons, are however limited only to a final 
decision refusing to recognize equivalence and do not extend to opinions and 
other measures occurring in the preparation and investigation stage.’ 

 
Similarly in Hoechst13 the applicant claimed a breach of the principles of sound 
administration and equal treatment, in connection with access to a file. The Court 
established by reference to its earlier jurisprudence that a principle of sound administration 
was to be observed:   

‘It must be borne in mind that during an administrative procedure before the 
Commission, the Commission is required to observe the procedural guarantees 
provided for by Community law. Among the guarantees conferred by the 
Community judicial order in administrative procedures is, in particular, the 
principle of sound administration, which entails the obligation for the competent 
institution to examine carefully and impartially all the relevant elements of the 
case. As regards the principle of equal treatment, the Commission cannot […] 
ignore that general principle of Community law, which, according to consistent 
case-law, is breached when comparable situations are treated differently or when 
different situations are treated in the same way, unless such treatment is 
objectively justified.’ (paras 128-130) 

 
The Court has also established that a failure by the Commission to reply by the expiry of a 
time limit is to be held to constitute an implied decision.14  

The lacunae in regulation discussed in Section 2.1 have affected the Court's jurisprudence, 
since the rights that can be enforced by citizens are few and very diverse. Most 
comprehensive rules and principles can be found in the internal documents of the 

                                                 
11 Ibid.  
12 Case 222/86, paras 15-16. In ORKEM v Commission, Case 374/87, para 35, the Court established that ‘the 
Commission may not compel an undertaking to provide it with answers which might involve an admission on its 
part of the existence of an infringement which it is incumbent on the Commission to prove.’ In Lisrestal v 
Commission, Case T-450/93, para 42, the Court underlined the need to respect for the rights of defence: ‘That 
principle requires that any person who may be adversely affected by the adoption of a decision should be placed in 
a position in which he may effectively make known his views on the evidence against him which the Commission 
has taken as the basis for the decision at issue.’  
13 Case T-410/03 Hoechst GmbH v Commission. Joined cases T-355/04 and T-446/04 Co-Frutta Soc. coop. v 
Commission, para 55, where the Court similarly emphasised that the Commission must, ‘during the administrative 
procedure before it, to observe the procedural guarantees provided for by Community law.’ 
14 Cases T- 494/08, T-500/08 and T-509/08, Ryanair Ltd v Commission, para 40. 
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institutions, in particular their Rules of Procedure, and in soft law documents. It is of course 
difficult for an external observer to evaluate how Commission officials, for example, 
experience that the existence of a Code of Good Administrative Behaviour has contributed 
to a positive change in the internal administrative culture of that particular EU institution. 
In practice, however, the Court has not proved willing to grant these Codes a very 
extensive interpretation. To my knowledge, there are no cases in which the Court made 
reference to the Commission’s or the Ombudsman’s Code on Good Administration. This 
supports the argument that ‘soft law’ cannot exist unless it is also legally binding.15 But, 
perhaps even more importantly, the choice of ‘soft law’ underlines the powers of the 
institution implementing it, since, in practice, the latter always has the final choice of either 
implementing the soft law norm or disregarding it.16 Similarly, soft law leaves the Court 
always in a position to decide what emphasis it might grant to the norm in a particular 
situation. 

As regards the soft law regulation on good governance, the Court has proved reluctant to 
‘read in’ legal obligations for the institutions with reference to a ‘principle of proper 
administration’.17 In general, the individuals seeking to enforce what they have deemed as 
their rights with reference to a principle of ‘good’ or ‘sound’ administration have, in fact, 
lost their cases.18 While it is true that there exists a significant amount of case law with 
references to a principle of ‘sound administration’, it is difficult to identify a case where the 
principle alone would have been determinative; and even when this has been the case, the 
finding has been directed towards flaw in the Member States’ own administrative 
procedures and not the EU institutions.19 

As Fortsakis has demonstrated, the principle of good administration has a ‘fuzzy form’,20 
visible also in how references to a 'right to good administration’ also signify some 
uncertainty about the precise meaning of the principle.  

’For in order to be of use, i.e. capable of serving as a legal basis that would 
enable users to obtain effective judicial protection, any reference to this general 
principle needs to be specific, indicating the precise rule derived from this 
principle in a given case.’21 

Moreover, as a matter of principle, rule-making in general is much better off – and not only 
from a democratic point of view - if undertaken by the legislature, based on an overall plan 
of some sort, and not simply through the Court’s case law, which after all is always 

                                                 
15 For a discussion, see Jan Klabbers, The Concept of Treaty in International Law, (Kluwer Law International: The 
Hague, London and Boston, 1996) 156. 
16 Päivi Leino, ‘The Wind is in the North - The First European Ombudsman (1995-2003)', 10(2) European Public 
Law (2004) 333–368, 363. 
17 See e.g. case C-255/90 P Burban v European Parliament, [1992] ECR I-2268, para 20. This is different from the 
area of access to Union documents, where the ECJ and General Court handed down a series of judgments already 
prior to the adoption of Regulation No 1049/2001, holding that after having adopted their own internal rules on 
access to documents, the institutions were under an obligation to follow them. The Code of Conduct on concerning 
public access to Commission and Council documents, published in OJ 1993 L340/1, constituted in the view of the 
Court a sufficient normative procedural framework with specific time limits for the processing of applications. See 
Case C-58/94 Netherlands v Council, [1996] ECR I-2169; Joined Cases C-174 & 189/98 P, Netherlands and Van 
der Wal v the Commission, [2000]ECR I-1, para 27; and Case C-353/99 P, Hautala v Council, [2001] ECR I-9565, 
para 25.  
18 See e.g. Z v Parliament, [2001] ECR I-9197.  
19 See Melanie Smith, ‘Developing administrative principles in the EU: a foundational model of legitimacy?’ 
forthcoming in European Law Journal.  
20 Theodore Fortsakis, ‘Principles Governing Good Administration’, 11(2) European Public Law (2005), 207-217 at 
217. 
21 Ibid., 210. 
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dependent on the particular cases and the facts the Court has had the opportunity to 
address.  

It seems clear that in the matter at hand, it is not the Court we must trust to develop more 
detailed rules on good administration, but the legislature, as it rightly ought to be.  

2.3. Some examples of existing lacunae 

Various examples can be given of the existing 'lacunae' in administrative law. First, as 
Curtin and Mendes have previously highlighted, provisions on the right to be heard in EU 
administrative action that takes effect through the adoption of non-legislative normative 
acts (i.e. administrative rulemaking) are lacking.22 Another example that has been put 
forward in the discussions held by this Committee is that of infringement proceedings 
(Article 258 TFEU), an area in which the Court has traditionally proved reluctant to use its 
imagination to develop procedural guarantees for the complainants.23 So far, the status of 
individual complainants and the rights they might enjoy in the procedure has been largely 
dependent on the Commission’s own rules and recommendations, and thus on its own 
choices as regards its internal working methods.  

The latter question relates to a wider discussion on access to information in the institutions’ 
files. The argument can be made that, in some policy sectors, access of persons (natural or 
legal) to their own information in Commission files is so restricted under the current rules 
applying in particular policy sectors, that the implementation of the EU rules of public 
access under Regulation No 1049/2001 might in fact generate a more generous outcome 
for the applicant.24 As the Commission itself has repeatedly pointed out, this creates 
pressure on the public access rules, which has resulted in a number of Court cases 
concerning the relationship between different access rules. The recent TGI affair,25 for 
example, referred to two separate investigations concerning a Member State’s notification 
to the Commission of various measures designed to consolidate TGI’s financial position. 
Both procedures had ended with a Commission decision finding the state aid measure 
incompatible with the common market. TGI – the recipient of the challenged aid - had 
submitted its observations, requested the Commission to give it access to a non-
confidential version of the file and the opportunity to submit, subsequently, further 
observations, but its requests had been rejected. TGI had also challenged the decisions in 
vain before the General Court. Under the state aid procedure,26 interested parties may 
submit comments to the Commission, and will later receive a copy of its decision, but the 
rules make no provision for access to its files. In its ruling of 29 June 2010 the CJEU 
established that the lack of party access under the state aid rules affected the 
interpretation of the rules on public access, so that a ‘general presumption’ of no public 
access could be upheld.27  

                                                 
22 Deidre Curtin and Joana Mendes, ‘Citizens and EU Administration – direct and indirect links’, Briefing paper 
prepared for the Committee on Legal Affairs, 2011. 
23 See e.g. Case C-141/02P Commission v T-Mobile Austria GmbH, [2005] ECR I-1283. 
24 See e.g. Case T-237/02 Technische Glaswerke Ilmenau v Commission [2006] ECR II-5131, a General Court 
ruling that was later reversed by the ECJ.  
25 C-139/07 P Commission v Technische Glaswerke Ilmenau, judgment of the Grand Chamber of 29 June 2010, 
not yet reported.  
26 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of Article 
[88] of the EC Treaty OJ 1999 L 83, p. 1. Article headed ‘Rights of interested parties’ establishes, in paragraph 1, 
that any interested party may submit comments following a Commission decision to initiate the formal 
investigation procedure.  
27 Also in API, another case ruled upon in September 2010, the lack of third party access in the Statute of the 
Court of Justice and the Rules of Procedure of the EU Courts was a part of the logic that in the Court’s view 
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In general, the Court has been reluctant to use the rules on public access to compensate 
defects in other access regimes.  In Sison the Court underlined the purpose of Regulation 
No 1049/2001 ‘to give the general public a right of access to documents of the institutions 
and not to lay down rules designed to protect the particular interest which a specific 
individual may have in gaining access to one of them’. 28 According to the Court, ‘the 
particular interest of an applicant in obtaining access to documents cannot be taken into 
account by the institution called upon to rule on the question whether the disclosure to the 
public of those documents would undermine the interests protected […]’ (para 47). In 
short, the Court has pointed out that the matter of access for interested parties to a file 
ought to be settled elsewhere than under the public access rules. In some areas rules on 
privileged access exist, in others there are no such rules in place.  

The relationship between a public interest and a particular private interest is currently not 
completely clear. The Commission has repeatedly argued that public access rules should 
not be used to circumvent more specific rules in other legislation, and that public access 
ought to be limited accordingly.29 However, it can hardly be a sustainable option that 
special access rules, no matter how limited, would always restrict public access, 
independently of whether granting access to the information would cause any harm or not. 
It is particularly the question of possible harm that forms the core of public access rules in 
the EU,30 and a similar principle would seem to be useful for other access regimes as well, 
since only harm would be a solid enough reason to limit access to information in a Union 'in 
which decisions are taken as openly as possible’31. Therefore, one can only wonder whether 
this kind of anomaly – of the possibility of public access to a file being wider than the right 
to ‘privileged’ access to one’s own file - would not create impetus to revise the other access 
regimes. This could be usefully done in the context of adopting general rules on 
administrative law, which could include provisions on the central principles and applicable 
minimum standards.  

Furthermore, when observing the case law flowing from the implementation of Regulation 
No 1049/2001, it is easy to conclude that many of the cases have little to do with the 
actual substance of public access. Instead, such ‘satellite litigation’ concerns the principles 
of good governance in general, and the administrative procedure established by the 
Regulation for the handling of individual applications, in particular: the time limits, the duty 
of reasoning and the duty of an institution to adopt a decision (instead of an implicit one).32 
The existence of case law of this kind indicates that the implementation of these principles 
is currently less than satisfactory. Moreover, Regulation No 1049/2001 on access to 
documents is a piece of legislation with detailed rules on the applicable administrative 
process. In other areas no similar provisions exist, which makes it even more difficult for 
citizens to claim their rights.  

                                                                                                                                                            
justified the ‘general presumption’ of no public access to documents relating to court proceedings. If third parties 
could use Regulation No 1049/2001 to obtain access to those pleadings, the Court argued, the system of 
procedural rules would be called into question (para 96 et seq). Case C-514/07 P, Sweden v.API and Commission, 
judgment of the Grand Chamber of 21 September 2010, not yet reported. For a discussion, see Päivi Leino, ‘Just a 
little sunshine in the rain. Comment on the 2010 jurisprudence by the European Court of Justice on access to 
documents’, forthcoming in Common Market Law Review (2011). 
28 In Case C-266/05 P, Jose Maria Sison v Council of the European Union, [2007] ECR I-1233, in which the Court 
upheld the earlier General Court ruling, joined Cases T-110/03, T-150/03 and T-405/03 Sison v Council [2005] 
ECR II-1429, para 43. 
29 See Proposal for a regulation of the European Parliament and of the Council regarding public access to European 
Parliament, Council and Commission documents, Brussels, 30.4.2008, COM(2008) 229 final, 2008/0090 (COD), 7. 
30 See Article 4 of Regulation No 1049/2001. 
31 Article 1 TEU. 
32 See e.g. the action brought on 26 June 2010, T-291/10, Martin v Commission, OJ C-234/51, in which the 
applicant seeks the annulment of the ‘implicit’ decision by the Commission, breach of time limits and a failure to 
state adequate reasons for its implicit refusal.  
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Instead of addressing each of the problematic policy fields one by one, it might be more 
useful to agree on generally applicable, horizontal rules of administration, which could, 
when necessary, be complemented by special provisions applicable to a particular policy 
sector. Such rules would concern the action of EU administration, not merely when it is 
exercising a particular function or task.  
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3. WHAT COULD THE FUTURE REGULATION PROVIDE?  

KEY FINDINGS 

 It is possible to adopt ‘hard law’ regulation, which leaves room for institutional 
choices without being too restrictive on the citizens’ rights.  

 A regulation on administrative law ought to lay down the most central substantive 
and procedural principles of administrative law applicable to Union institutions, 
bodies, offices and agencies. This is largely a codification exercise with the aim of 
enhancing the coherence of current regulation and making it more precise.  

 Article 298 TFEU refers to ‘open, independent and efficient European administration’. 
All elements, as well as the provisions on good administration provided in the 
Charter, are equally important, intertwined and interdependent.  

3.1. Soft law or hard law 

The possible need to adopt more comprehensive rules of good administration has been 
discussed for quite some time, especially before and after the adoption of the Commission 
2001 White Paper on European Governance33 - even if the Commission itself only referred 
to the possibility of ‘complementing the EU’s policy tools more effectively with non-
legislative instruments’34. In practice two alternatives for the codification of applicable 
administrative law principles have been suggested. Especially predating the entry into force 
of the Lisbon Treaty, a formally non-binding soft law instrument seemed a feasible option, 
and has already resulted in the codes of good administration by the European Ombudsman 
and by the Commission. Second, the entry into force of the Lisbon Treaty has strengthened 
the calls for a regulation on the matter to be adopted.  

The proponents of softer methods of regulating administration have argued that a scheme 
based on legally enforceable rules might risk to ‘deflect attention from the more important 
need to promote a more responsible and service-oriented administrative culture’.35 
Normative steering of the administration might, some argue, hinder its efficiency, pointing 
out that laws and other legal norms might even be largely detrimental for the 
administration. Efficiency might be best served if the administration were given open and 
broad goals with decisions on concrete details and means to be left to the administration.36  

Others emphasise how such a ‘soft law’ approach might endanger the rights and interests 
of individuals and that a state (or the Union) governed by the rule of law must acknowledge 
the principle of lawfulness of administration. They point out that the aim of legally binding 
rules is to protect individuals from the arbitrary behaviour of the administration;37 after all, 
‘[m]uch of the activity of the public administration is so important that it should be based 
on law even when the direct interests of individuals are not at stake.’ While public 
administration is to apply the law, it should still aim at efficiency.38 Indeed, binding 

                                                 
33 European Governance – A White Paper. Brussels 25.7.2001, COM(2001) 428. 
34 Ibid., 2.  
35 Richard Rawlings, ‘Engaged Elites – Citizen Action and Institutional Attitudes in Commission Enforcement’, 6(1) 
European Law Journal (2000) 4-28 at 27. 
36 For a discussion, see Outi Suviranta, ’Good Administration and Efficiency in Administration – Principles and 
Legislation’ in Matti Niemivuo and Tuula Majuri (Eds.) Outlooks on democratic Institutions in the Baltic Sea Region 
(Helsinki 1999) 86-91 at 88. 
37 Ibid. 90. 
38 Ibid.  
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regulation and efficiency are not mutually exclusive: it is totally feasible to make laws that 
increase the efficiency of administration, were this deemed necessary, by enabling different 
means of steering administrative action.39 To take an example, with regard to the Article 
258 TFEU procedure the adoption of binding rights in a horizontal instrument would not 
need to limit the Commission discretion, but could focus on procedural matters such as 
time-limits and the duty to give reasons.40  

The European Parliament already called on the European Commission in September 2001 
when adopting the Ombudsman’s Code to submit a proposal for a regulation containing the 
Code, the adoption of which would emphasise the binding nature of the rules and principles 
and their uniform application to all EU institutions and bodies, thereby promoting 
transparency and consistency.  

While there might have been previously some question marks concerning a possible legal 
basis for such a proposal, after the entry into force of the Treaty of Lisbon, these do not 
stand any longer. Article 298 TFEU would seem to establish a suitable legal basis for the 
adoption of a regulation on general administrative principles and rules: 

1. In carrying out their missions, the institutions, bodies, offices and agencies of 
the Union shall have the support of an open, efficient and independent European 
administration.  

2. In compliance with the Staff Regulations and the Conditions of Employment 
adopted on the basis of Article 336, the European Parliament and the Council, 
acting by means of regulations in accordance with the ordinary legislative 
procedure, shall establish provisions to that end. 

The Ombudsman has continued to emphasise the added value of transforming the Code 
into a European law on good administration: 

‘This would help eliminate the confusion currently arising from the parallel 
existence of different codes for most EU institutions and bodies, would ensure 
that the institutions and bodies apply the same basic principles in their 
relations with citizens and would underline, for both citizens and officials, the 
importance of such principles.’41 

The experiences from Regulation No 1049/2001 would also suggest that the adoption of 
legally binding rules is an effective way of influencing the everyday institutional practices: 
compared to the period before its adoption, a greater number of documents are now being released by the institutions, either automatically 

or following requests by citizens.42 Moving the matter outside the institution’s own discretion also 
subjects the implementation of the rules and principles contained to external control- 
something that has so far been largely lacking with the exception of the soft law methods 
of control exercised by the European Ombudsman.43 

                                                 
39  Ibid.  
40  Melanie Smith, ‘Administrative procedures linked with Article 258 proceedings: an academic perspective’, 
briefing note for the Committee on Legal Affairs at p 14. 
41  Foreword to the Code by the European Ombudsman, page 9.  
42  Joni Heliskoski and Päivi Leino, 'Darkness at the break of noon: the case law on regulation No. 1049/2001 
on access to documents', 43 Common Market Law Review (2006) 735-781, 737.  
43 According to Article 228 TFEU, the Ombudsman is ‘empowered to receive complaints [...] concerning instances 
of maladministration [...]. He or she shall examine such complaints and report on them. In addition, the 
Ombudsman shall conduct inquiries, the results of which he reports to the institution concerned and the European 
Parliament.   
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3.2.  A codification exercise 

Since a significant bulk of ’general administrative law’ already exists, the challenge at hand 
can be largely considered a codification exercise. Useful provisions are already included in 
the Treaty, in secondary legislation, in the courts’ case law, in the existing ‘soft law’ codes 
and codified by the Council of Europe.44 Moreover, partial codification has already been 
undertaken in relation to certain matters, such as data protection or access to documents.  

When codifying the applicable norms and principles, also their internal coherence will be 
evaluated. In some instances provisions in secondary legislation that are currently 
applicable only in some sectors may form a useful basis for generally applicable rules. 

In particular, the codes of good administration adopted by the Ombudsman and the 
Commission are attempts to undertake a codification of generally applicable rules and can 
provide inspiration, even a model, for such an exercise. Simultaneously, they demonstrate 
that the most significant challenge consists in the determining the appropriate level of 
detail to be contained in any Code provisions. Apart from having a wider scope than the 
Treaty provisions, an eventual regulation ought to be more specific than the provisions 
already included in primary law. For example, the Ombudsman’s Code is a blend of 
provisions; some reflect existing law, and are as such dependent on the Court's 
jurisprudence; others deal for example with courtesy and do not naturally lend themselves 
to legal enforcement.45 Widely formulated general principles alone do little to guide policies 
but ought to be complemented by more detailed provisions on how these principles are 
turned into decisions.46 At the same time, the future regulation ought to avoid going to 
details that are better regulated in the institutions' Rules of Procedure.  

 

3.3. “… the institutions, bodies, offices and agencies of the 
Union…" 

The legal basis in Article 298 TFEU already provides some indications of the content of a 
future regulation on EU administrative law. As regards the scope of the future regulation, 
the legal basis refers to ’European administration’. While it is clear that the EU institutions, 
bodies, offices and agencies fall under this definition, it is also possible to interpret the term 
as referring to the Member State authorities as well. After all, the administration of the 
Union is general is handled jointly by Union institutions and Member State authorities. 

However, noting how Article 6 TFEU specifies administrative cooperation as an area in 
which the Union, based on Article 2, paragraph 5 TFEU, ‘shall have competence to carry out 
actions to support, coordinate or supplement the actions of the Member States, without 
thereby superseding their competence in these areas’ and where ‘[l]egally binding acts of 
the Union […]shall not entail harmonisation of Member States’ laws or regulations’, it would 

                                                 
44  For a summary, see Matti Niemivuo, ’Good Administration and the Council of Europe’, 14(4) European 
Public Law (2008), 545-563. Apart from the Council of Europe Recommendation on Good Administration (2007), 
the most useful source is the Handbook “The administration and you. Principles of administrative law concerning 
the relations between administrative authorities and private persons. A handbook” Council of Europe Publishing, 
1996. 44 presents those principles of substantive administrative law and administrative procedure which are 
considered to be of primary importance for the protection of private individuals in their relations with the 
administrative authorities. 
45 Paul Craig, EU Administrative law (Oxford University Press 2006) 280-281. 
46 A good example is provided by the ‘principles of good governance’ provided by the Commission White Paper on 
European Governance, COM (2001) 428, which enumerates openness, participation, accountability, effectiveness 
and coherence as the core principles for more democratic governance. While there is no doubt about the potential 
of each of these principles to good governance, they need to be turned into actual policy measures in order to 
have a clear added value.  
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seem that the focus of any future regulation would need to be on Union institutions, bodies, 
offices and agencies, excluding thus any harmonisation of Member State legislation in the 
field.  Such a finding would also be in line with Article 41 of the Charter, which refers 
exclusively to ‘the institutions, bodies, offices and agencies of the Union’. The idea with the 
drafting of the Charter was not to ‘interfere with the procedural autonomy of the Member 
States, which have their long established rules and practices of judicial review in the area 
of administrative law’.47  

From a practical point of view, a code of good administration for the institutions, offices, 
bodies and agencies would also be the code that is most urgently needed, noting that 
Member States have national provisions applicable to their national administration.  

3.4. ‘…shall have the support of an open, efficient and 
independent European administration.’ 

Likewise, the reference to ‘open, efficient and independent European administration’ in 
Article 298 TFEU provides indications of some of the core elements to be included in any 
future regulation. Since the European Parliament has specifically requested, for the purpose 
of this note, for a comment on the project from the point of view of openness and 
transparency, that is the first of the three criteria of a 'good administration', I shall focus on 
this one. At the same time, it should be made clear that all three are intertwined and 
dependent on each other. By no means should they be treated as conflicting interests. For 
example, the linkage between good administration and openness is also recognised in 
Article 15(1) TFEU, which establishes that ‘[i]n order to promote good governance and 
ensure the participation of civil society, the Union institutions, bodies, offices and agencies 
shall conduct their work as openly as possible.’  The background vision – which it is easy to 
subscribe to - is that openness improves the quality and legitimacy of administration.48 

It is equally clear that there are instances in which openness affects the way in which 
administration can be organised efficiently. Open government is largely realised through 
the principle of documents being accessible to the public. In practice, requests for access to 
documents seldom come in handy for the administration that is under an obligation to deal 
with them; without a recognition of the ‘greater purpose’ served by the obligation the task 
obviously seems burdensome and occasionally out of proportion.49 As regards the EU 
administration, the Commission and the Council have tended to argue that this 
administrative burden is a threat to the ‘interests of good administration’50 and, 
surprisingly, this sort of thinking has found some authoritative support in the Court case 
law as well. For example in the case Hautala, in which the Court accepted the principle of 
partial access to documents, the Court acknowledged that  

                                                 
47 Jacqueline Dutheil de la Rochère, ‘The EU Charter of Fundamental Rights, Not Binding but Influential: The 
Example of Good Administration’, in Anthony Arnull, Piet Eeckhout and Takis Tridimas (Eds.), Continuity and 
Change in EU Law. Essays in Honour of Sir Francis Jacobs (Oxford University Press: 2008) 157-171 at 169.  
48 For a number of thoughtful contributions on the theme, see Christopher Hood & David Heald (Eds.), 
Transparency. The Key to Better Governance? (The British Academy and Oxford University Press: 2006). 
 
49 For a discussion, see Päivi Leino, ‘Just a little sunshine in the rain. Comment on the 2010 jurisprudence by the 
European Court of Justice on access to documents’, forthcoming in Common Market Law Review (2011). 
50  For a discussion, see Päivi Leino Case annotation, C-353/99 P, Council v. Heidi Hautala, 39(3) Common 
Market Law Review (2002) 621–632 at 631-632. See also Opinion of Advocate General Kokott , delivered on 8 
September 2009 in Case C-139/07 P, Commission v Technische Glaswerke Ilmenau, para 62: The Commission 
fears that the reviewing of aid will also suffer if the competent services are forced to spend too much time dealing 
with applications for access. It says that it cannot be the objective of Regulation No 1049/2001 to hinder the 
Commission in the performance of its real tasks. 
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‘the principle of proportionality would allow the Council, in particular cases where 
the volume of the document or the passages to be removed would give rise to an 
unreasonable amount of administrative work, to balance the interest in public 
access to those fragmentary parts against the burden of work so caused. The 
Council could thus, in those particular cases, safeguard the interests of good 
administration.’51  

Similarly, more recently in VKI,52 the General Court considered the necessity of individual 
examination of each requested document, which otherwise is a core principle of the public 
access rules, and noted that the institution has a right ‘to seek a ‘fair solution’ together 
with the applicant’, reflecting how account can be taken ‘of the need, where appropriate, to 
reconcile the interests of the applicant with those of good administration’ (para 101):  

‘An institution must therefore retain the right, in particular cases where concrete, 
individual examination of the documents would entail an unreasonable amount of 
administrative work, to balance the interest in public access to the documents 
against the burden of work so caused, in order to safeguard, in those particular 
cases, the interests of good administration. However, that possibility remains 
applicable only in exceptional cases’ (para 102-103). 

 

In its recent TGI ruling53 the CJEU, regrettably, did not see a need to repeat the criteria 
relating to the request concerning a ‘manifestly unreasonable amount of documents’ and 
their examination resulting in substantially paralysing the proper working of the institution 
it had previously established (cf VKI para 112). In the TGI case, the Commission did not in 
any way even attempt to demonstrate that it had considered other possible ways of dealing 
with the request than blank refusal or that it had 'genuinely investigated all other 
conceivable options', a requirement set in VKI (para 115). For example, the Court did not 
require any attempt to use administrative means to deal with a wide request. In general, 
from the point of view of this observer, the setting in which openness and efficiency are 
approached as conflicting interests, and access to documents is treated as a threat to good 
administration, is a strange perspective, and one that certainly is not in line with Article 
15(1) TFEU cited above.  

Moreover, even if Regulation No 1049/2001 is quite clear in its orientation to guarantee 
openness in all areas of Union activity,54 the Court also underlined in TGI the difference 
between the cases where Union institutions act in the capacity of a legislature,55 and 
documents relating to procedures that fall within the framework of administrative functions 
specifically allocated to the institutions (para 60). This is the same logic that the General 
Court invoked in MyTravel, where it considered that a report requested by the applicant fell 
‘within the purely administrative functions of the Commission’.56 In the view of the Court,  

‘[t]hose who were primarily concerned by the appeal proceedings that were 
considered and by the improvements discussed in the report were the 
undertakings affected [… ] and by concentrations in general. Consequently, the 
interest of the public in obtaining access to a document pursuant to the principle 
of transparency […] does not carry the same weight in the case of a document 
drawn up in an administrative procedure intended to apply rules governing the 

                                                 
51 C-353/99 P Council v Hautala and others [2001] ECR I-9565, para 86.  
52 Case T-2/03, Verein für Konsumenteninformation v Commission, [2005] ECR, p. II-1121. 
53 C-139/07 P Commission v Technische Glaswerke Ilmenau, judgment of the Grand Chamber of 29 June 2010, 
not yet reported.  
54 See Article 2(3) of Regulation No 1049/2001. 
55 Joined Cases C-39/05 P and C-52/05 P, Sweden and Maurizio Turco v Council, ECR [2008] 1-4723 
56 Case T-403/05, MyTravel Group plc v the Commission.  
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control of concentrations or competition law in general, as in the case of a 
document relating to a procedure in which the Community institution acts in its 
capacity as legislator (para 66)’.  

 

An appeal in MyTravel is currently pending before the CJEU, and in its appeal Sweden 
claims that the principle of openness and access to documents is of great importance in all 
the institutions' activities, and thus also in the administrative procedure within an 
institution. In the view of Sweden, the reasoning of the General Court is not consistent with 
the principle of the greatest possible openness.57 Therefore, the role of openness in 
administrative matters is a question that the CJEU is still in a position to reconsider, as has 
been recently suggested by its Advocate General, and in fact, align it with the wording of 
Regulation No 1049/2001.58 The legislature would however do no harm in reminding the 
connection in the context of the regulation to be adopted on the basis of Article 298 TFEU. 
Even if transparency in legislative matters is of a pivotal importance, openness in purely 
administrative contexts also serves a significant function.  As the preamble of Regulation 
No 1049/2001 establishes, ‘[o]penness enables citizens to participate more closely in the 
decision-making process and guarantees that the administration enjoys greater legitimacy 
and is more effective and more accountable to the citizen in a democratic system’. 

Despite my strong emphasis on openness, it is clear that even the other elements 
mentioned in Article 298 TFEU are of a crucial importance. As Advocate Geberal Jacobs 
once famously put it, ‘slow administration is bad administration’.59 In order to be good, 
public administration must also be efficient. But at the same time, its structure and 
methods are to be constructed so that the democratic legitimacy and the protection of 
individuals in their relation to the administration are respected.60 Similarly, openness 
improves the independence of governance.   

If governance is good, this results also in efficient governance; and when governance is 
bad, problems emerge, also hindering the administration from operating efficiently. Clear 
rules result in less time being spent fighting in court. Good administration is also responsive 
to the wishes of the governed. For example, the recently concluded Bavarian Lager saga61 
is hardly an example of good, responsive administration: the Commission spent 14 years 
arguing, against the advice of both the European Ombudsman and the European Data 
Supervisor, and even appealing the case to the CJEU, about access to five names in a 
meeting protocol with a company that had reasonably solid grounds for having access to 
them. Good and efficient administration is not about trying to secure one’s power at any 
cost.  

 

 

                                                 
57  Sweden v MyTravel and Commission, OJ C 55 of 07.03.2009, p.6, para 1. 
58  Opinion of Advocate General Kokott delivered on 3 March 2011 in Case C-506/08P Sweden v Commission. 
59  Opinion of Advocate General Jacobs in Z v Parliament, [2001] ECR I-9197. 
60  Outi Suviranta, ’Good Administration and Efficiency in Administration – Principles and Legislation’ in Matti 
Niemivuo and Tuula Majuri (Eds.) Outlooks on democratic Institutions in the Baltic Sea Region (Helsinki 1999) 86-
91 at 90. 
61 Judgment of the Grand Chamber of 29 June 2010, not yet reported. 
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4. GOOD GOVERNANCE – THE NORDIC PERSPECTIVE 

KEY FINDINGS 

 While national experiences can serve as a source of inspiration, it is unlikely that 
any national model as such would be suitable for the EU institutional framework.   

 In Finland good administration is treated as a fundamental right enshrined in the 
Constitution and regulated in the Administration Act, which is applied unless specific 
provisions contained in other legislation provide specific rules.  

 Openness is a central factor in ‘good administration’, but not by any means the only 
one.  

Finally, I was specifically asked to comment on the theme of the seminar from a Finnish or 
Nordic perspective. While responding to this request, I wish to emphasise, that both the 
context and the needs are different in the EU as compared with our own. What I can say is 
that ‘open government’ and the idea of codifying the central elements of good 
administration in a legal code is a model that has been implemented in Finland for quite 
some time now. Our own experiences are primarily positive. If this is a model that is of 
interest at this historical moment of deciding on the future EU norms, then we are of course 
glad to contribute with some of our experiences.  

When I say the model has been in use for some time now I refer back to a gracious 
ordinance of December 1766, when one of the greatest achievements of Anders Chydenius, 
a Finnish priest and Member of Parliament, and the foremost Finnish social thinker of the 
Eighteenth Century, saw the light: King Adolphus Frederick of Sweden issued His Majesty’s 
gracious Ordinance Relating to Freedom of Writing and of the Press. The King declared, 
having considered the ‘greater opportunities to each of Our loyal subjects to gain improved 
knowledge and appreciation of a wisely ordered system of government’, that all previous 
regulations issued on the matter were to be removed. It was  

‘Our gracious will and command that all Our loyal subjects may make use of a 
complete and unrestricted freedom to make generally public in print everything 
that is not found to be expressly prohibited in the three first paragraphs or 
otherwise in this gracious ordinance […]’.62 

The main principle of this legislation dating back in 1766, the principle of open government 
and public access to government documents, became part of the constitution, thus playing 
an important role in the building of democracy both in Finland and in Sweden. Even though 
this constitutional principle of openness has been interpreted and applied in various ways 
over the centuries, the principle itself has prevailed, denoting the assumption of openness.  

The state of openness in the European Union, and the potential effect of the Union’s 
secretive administrative culture on our national practices, was a matter of great concern 
when accession to the Union was being contemplated. The principle of open governance 
was deemed so precious that when signing its Treaty of Accession to the European Union in 
1995, Finland adopted a declaration in which it welcomed ‘the development now taking 
place in the Union towards greater openness and transparency’ but underlined that  

‘[i]n Finland, open government, including public access to official records, is a 
principle of fundamental legal and political importance, and that we would 

                                                 
62  His Majesty’s Gracious Ordinance Relating to Freedom of Writing and of the Press (1766), translated by 
Peter Hogg, included in Juha Mustonen (Ed.):  The World’s First Freedom of Information Act. Anders Chydenius’ 
Legacy Today (Anders Chydenius Foundation Publications: Kokkola 2006) 2.  
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continue to apply this principle in accordance with our rights and obligations as 
an EU  member’.63 

Today, the specific rules on public access to EU documents included in Regulation No 
1049/2001 are very well compatible with our national legislation,64 since under both, 
openness is the main rule, and secrecy the exception. Even in the EU, access to documents 
is no longer dependent on the discretion and good will of the EU institutions, but constitutes 
a right of the citizens. The adoption of rules on public access constituted a useful first step 
in reforming the EU; now the time is come for more comprehensive rules on EU 
administration.   

From a Finnish-Nordic perspective, openness is a central element of good governance, but 
not the only factor. To my knowledge, Finland is the only country in the EU where a right to 
good administration is included in the Constitution:  

 Section 21 - Protection under the law 
 

Everyone has the right to have his or her case dealt with appropriately and 
without undue delay by a legally competent court of law or other authority, as 
well as to have a decision pertaining to his or her rights or obligations 
reviewed by a court of law or other independent organ for the administration 
of justice. 

Provisions concerning the publicity of proceedings, the right to be heard, the 
right to receive a reasoned decision and the right of appeal, as well as the 
other guarantees of a fair trial and good governance shall be laid down by an 
Act.65 

In the court practice the reference to the obligation of the administration to function 
‘appropriately’ has received an extensive interpretation, which certainly encompasses the 
qualities – open, independent and efficient – that Article 298 TFEU attaches to European 
administration. 

In the Nordic tradition good administration – and its opposite, maladministration – is 
closely connected to detailed codes on public administration and administrative practices.66 
The Finnish Administration Act (434/2003), the revised version of which entered into force 
in 2003,  aims at achieving and promoting good administration and access to justice in 
administrative matters, and to promote the quality and productivity of administrative 
services. Section 6 on ‘Legal principles of administration’ establishes that 

‘[a]n authority shall treat the customers of administration on an equal basis and 
exercise its competence only for purposes that are acceptable under the law. The 
acts of the authority shall be impartial and proportionate to their objective. They 
shall protect legitimate expectations as based on the legal system.’  

 

The Act includes four main elements: regulation of the foundations of good administration, 
interaction between citizens and administration, codification of administrative procedure 
legislation and provisions for administrative procedure. The Act is based on the ‘service 
principle’: customers’ interaction with the authority should be organised in as flexible and 

                                                 
63  See 45. Declaration by the Republic of Finland on transparency. 
64  See Act on the Openness of Government Activities (621/1999).  
65  The Constitution of Finland 11 June 1999, (731/1999, amendments up to 802 / 2007 included), Inofficial 
translation by the Ministry of Justice. 
66  In addition to the Administrative Procedure Act (434/2003), especially the Act on the Openness of 
Government Activities (621/1999) and the Language Act (423/2003) are significant. For a discussion of the 
Finnish Paradigm, see Päivi Leino, ‘The Wind is in the North - The First European Ombudsman (1995-2003)’, 10(2) 
European Public Law (2004) 333–368, 341-345. 
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service-oriented manner as possible.67 Formal correctness and the existence of legal 
remedies is thus not deemed enough but the obligations of providing a good service go 
beyond that. Reflecting the arguments discussed in Section 3.1. that normative steering 
might hinder the efficiency of administration, it can certainly be pointed out that in our 
experience normative steering has not had such an effect on the administration, and that in 
many ways normative steering helps the administration to function more effectively.  

                                                 
67  See Marietta Keravuori, ‘Good administration in the Nordic Countries – some Examples’, paper presented at 
a seminar “Good Administration – from the Legal Protection Point of View” in Joensuu, 14-15 March 2005.  
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5. CONCLUSIONS 

Why are procedural questions so terribly important? From the perspective of the citizens 
they are often the only guarantee that a matter has been thoroughly considered before 
decision-making takes place. In particular in the EU, taking your matter to a court is often 
not possible, and even when the requirements of standing are fulfilled, most citizens do not 
have the means to claim their rights through a court system. While the European 
Ombudsman naturally offers another possible avenue for correcting instances of 
maladministration, the establishment of legally enforceable rights and duties would 
strengthen even his position. 

We have come a long way since the adoption of the gracious Ordinance of 1766, which I 
quoted earlier. Quite crucially, even in the European Union, we have moved from the age of 
believing that citizens’ rights in relation to administration are granted to the loyal subjects 
as an act of grace, to a time where it is a right that citizens can, when need be, enforce in 
a court of law. Fortunately, I have never met anyone who would claim a right to ‘bad 
administration’. We believe that citizens have a right to evaluate, not only the outcome of 
an administrative process but also the manner in which the Union is governed, and that the 
process through which the union is governed affects the outcome. Or as the Commission 
argued in 2001,  

‘Reforming governance addresses the question of how the EU uses the powers 
given by its citizens. It is about how things could and should be done. The goal 
is to open up policy-making to make it more inclusive and accountable. A 
better use of policies should connect the EU more closely to its citizens and to 
more effective policies.’68 

Article 298 TFEU provides a good basis and an opportunity for giving these and other 
central principles of good administration some concrete substance. This is no promise of an 
‘administrative revolution’, but a question of creating greater coherence and more easily 
applicable standards for EU administration in areas where such norms are currently lacking. 
At the same time, the administration will be able to function more efficiently. The project at 
hand involves the adoption of certain minimum standards which can certainly be exceeded, 
in the name of providing good service. While the adoption of norms is only a partial 
solution, it is a necessary one, on the way towards a more open, efficient, independent and 
responsive EU administration. 

 

                                                 
68 European Governance – A White Paper. Brussels 25.7.2001, COM(2001) 428. 



Policy Department C: Citizens' Rights and Constitutional Affairs 

 24 

6. REFERENCES 

 Paul Craig, EU Administrative law (Oxford University Press: 2006). 

 Deidre Curtin and Joana Mendes, ‘Citizens and EU Administration – direct and 
indirect links’, Briefing note prepared for the Committee on Legal Affairs (2011). 

 Theodore Fortsakis, ‘Principles Governing Good Administration’, 11(2) European 
Public Law (2005) 207-217. 

 Christopher Hood & David Heald (Eds.), Transparency. The Key to Better 
Governance? (The British Academy and Oxford University Press: 2006). 

 Joni Heliskoski and Päivi Leino, 'Darkness at the break of noon: the case law on 
regulation No. 1049/2001 on access to documents', 43 Common Market Law Review 
(2006) 735-781.  

 Jan Klabbers, The Concept of Treaty in International Law, (Kluwer Law 
International: The Hague, London and Boston, 1996). 

 Päivi Leino, Case annotation, C-353/99 P, Council v. Heidi Hautala, 39(3) Common 
Market Law Review (2002) 621–632  

 Päivi Leino, ‘Just a little sunshine in the rain. Comment on the 2010 jurisprudence 
by the European Court of Justice on access to documents’, forthcoming in Common 
Market Law Review (2011). 

 Päivi Leino, ‘The Wind is in the North - The First European Ombudsman (1995-
2003)’, 10(2), European Public Law (2004) 333–368. 

 Juha Mustonen (Ed.), The World’s First Freedom of Information Act. Anders 
Chydenius’ Legacy Today (Anders Chydenius Foundation Publications 2: Kokkola 
2006).  

 Matti Niemivuo, ’Good Administration and the Council of Europe’, 14(4) European 
Public Law (2008), 545-563.  

 Richard Rawlings, ‘Engaged Elites – Citizen Action and Institutional Attitudes in 
Commission Enforcement’, 6(1) European Law Journal (2000) 4-28.  

 Jacqueline Dutheil de la Rochère, ‘The EU Charter of Fundamental Rights, Not 
Binding but Influential: The Example of Good Administration’, in Anthony Arnull, Piet 
Eeckhout and Takis Tridimas (Eds.), Continuity and Change in EU Law. Essays in 
Honour of Sir Francis Jacobs (Oxford University Press: 2008) 157-171.  

 Melanie Smith, ‘Developing administrative principles in the EU: a foundational model 
of legitimacy?’ forthcoming in European Law Journal.  

 Melanie Smith, ‘Administrative procedures linked with Article 258 proceedings: an 
academic perspective’, briefing note prepared for the Committee on Legal Affairs 
(2011). 

 Outi Suviranta, ’Good Administration and Efficiency in Administration – Principles 
and Legislation’ in Matti Niemivuo and Tuula Majuri (Eds.) Outlooks on democratic 
Institutions in the Baltic Sea Region. Publication of the Ministry of Justice, Finland in 
collaboration with Council of the Baltic Sea States, Helsinki 1999)  86-91.  

 Adam Tomkins, ‘Transparency and the Emergence of a European Administrative 
Law’, (1999-2000) Yearbook of European Law, 217-256.  



 




