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EXECUTIVE SUMMARY 
 
Right from the start, the institutional structure designed by the European Treaties required 
the assistance of its own staff to ensure the smooth running of the new European 
administration. The European Union Civil Service has the same integrationist nature as the 
European Union itself, lying somewhere between the international civil service and the civil 
services of the Member States. A unique form of civil service, specific to the European Union, 
has therefore developed. Given that the legal ties in this civil service are governed by 
regulations, its most notable characteristics are stable employment and real career 
prospects, as well as ensuring a balance of reciprocal rights and obligations between the 
European administration and its staff. 
 
The legal rules governing officials and servants of the European Union consist, firstly, of the 
European Regulation encompassing both the Staff Regulations of Officials and the Conditions 
of Employment of other servants and, secondly, the executive development carried out by 
those institutions, bodies, offices and agencies to which this applies, in some cases by 
common agreement (common regulations) and in others independently (specific general 
implementing provisions and also internal directives). 
 
In turn, the European courts and their case-law have not only integrated European Union 
Civil Service Law, but have also forged a series of public law principles, which govern 
relations between the European administration and its staff, and which go beyond the strict 
realm of European public employment to decisively influence the gradual formation of 
European Union Administrative Law. In this way, both the legislation and case-law on the 
Civil Service offer general solutions for relations between the European administration and 
European citizens, which may be helpful in developing an increasingly essential European 
Union Administrative Law. 
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GENERAL INFORMATION 
 

KEY FINDINGS 

 Systematic study of the rules forming European Union Civil Service Law 

 Importance of the general principles of law developed by the European 
courts on staff matters, in that they offer solutions going beyond the simple 
administration-official relationship and actually form general principles for 
relations between the European administration and European citizens 

 General characteristics of the European Union Civil Service, as determined by 
the peculiarities of the law regulating the Civil Service and the unique form 
of staff management 

 Inter-relationship between the European Union Civil Service, the ‘European 
Administration’ and a new European Union Administrative Law 
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1. EUROPEAN UNION CIVIL SERVICE LAW  

 The Treaty on the Functioning of the European Union (TFEU) not only establishes a 
legal basis for adopting a European regulation laying down the legal rules governing 
staff working for the European Union, but also determines the distinction between 
officials (legal ties governed by regulations) and servants (legal ties governed by 
contract).  

 The Staff Regulations of Officials of the European Union were adopted through a 
European regulation, which is why they form part of European Union law and are 
binding on both the European administration (institutions, bodies, offices and 
agencies) and the Member States. 

 The Staff Regulations of Officials and the Conditions of Employment of other servants 
are the legislative parts of Civil Service Law. They have been developed at executive 
level, in some cases jointly by the institutions and in others independently, with 
uniform basic legislation being combined with implementing and management rules 
specific to each institution, body, office or agency. 

 The European courts not only ensure judicial scrutiny of the acts of the European 
administration in relation to its staff, but have also forged a whole body of principles, 
which balance the administration’s needs with the rights and obligations of officials 
and servants. 

 
European Union Civil Service Law is one of the areas most intensely regulated by the 
European legislature and administration. This body of legislation consists, firstly, of the 
European Regulation encompassing both the Staff Regulations of Officials and the Conditions 
of Employment of other servants and, secondly, the executive development carried out by 
those institutions, bodies, offices and agencies to which this applies, in some cases by 
common agreement (common regulations) and in others independently (specific general 
implementing provisions and also internal directives). The result is not only a broad and 
exhaustive body of legislation regulating the European Union Civil Service, but also the 
combination of legislation common to the whole European administration with independent 
developments, which enable both a unique form of application in each institution or body and 
the development of specific staff policies. 
 
Furthermore, the European courts and their case-law have not only integrated European 
Union Civil Service Law, but have also forged a whole body of public law principles, which 
govern relations between the European administration and its staff, and which go beyond the 
strict realm of European public employment to decisively influence the gradual formation of 
European Union Administrative Law.  
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1.1. The European Union Civil Service in the Treaties 
 
Originally, the Treaties establishing the European Communities, unlike the constitutional 
texts of many Member States, did not contain any substantive rules on the staff regime, but 
simply established the competence and procedure for adopting that regime. Accordingly, the 
Treaty on the European Coal and Steel Community (ECSC) assigned that task to a 
Committee of Four Presidents, whose task was specifically to set ‘the number of employees 
and the scales of salaries, allowances and pensions’. On 28 January 1956 this Committee 
finally adopted the first Staff Regulations of Officials, marking the path that the future 
Communities would follow. The Treaties of Rome effectively built on the situation existing in 
the ECSC. On the one hand, they established that the staff of the Communities would consist 
of officials and servants and, on the other hand, they provided that the Council would, acting 
by means of a unanimous vote and in collaboration with the Commission and after consulting 
the other institutions concerned, lay down the statute of service for officials and the 
conditions of employment for other employees of the Community (Article 212 of the Treaty 
establishing the European Economic Community and Article 186 of the Treaty establishing 
the European Atomic Energy Community). On that legal basis, the European Economic 
Community and Euratom adopted a single set of Staff Regulations on 18 December 19611, 
which entered into force on 1 January 19622. 
 
The Treaty of 8 April 1965 (‘Merger Treaty’) formed the culmination of the institutional 
merger started in the Treaties of Rome with the unification of the Court of Justice and the 
Assembly, by creating a single Council and a single Commission of the European 
Communities. The administrative counterpart to this institutional unification was the 
confirmation of a ‘single administration’ encompassing the officials and servants of the 
European Communities. A single Civil Service was also confirmed, which is why it was not 
deemed necessary to have a specific legal basis for each Community when indicating the 
competence of the Council with regard to the Staff Regulations of officials and other servants 
of the Communities (Article 24(2) of the 1965 Treaty). 
  
As a result, officials were not specific to each of the Communities. After 1965 there were no 
longer ECSC officials and EEC and Euratom officials: there were only officials of the European 
Communities. However, in reality, this created a fictitious legal situation: this was firstly 
because the ‘European Communities’ as an entity did not exist, as each of the Communities 
separately had its own legal personality, despite which, as we have seen, officials did not 
specifically belong to each one; and this was secondly because there was also no ‘single 
administration’ with its own legal personality. When the 1965 Brussels Treaty spoke about a 
‘single administration’, it was referring to an empty concept, a pipedream, which did not 
actually exist. Officials legally formed part of the single administration of the European 
Communities, but were functionally assigned to an institution or body, which was their 
effective employer. 
  
For its part, Article 9 of the 1997 Treaty of Amsterdam basically replicated the provisions on 
the single Community institutions, as it simultaneously repealed the Convention of 
25 March 1957 on certain institutions common to the European Communities and the Treaty 
of 8 April 1965 establishing a Single Council and a Single Commission of the European 
Communities. Furthermore, Article 6 of the Treaty of Amsterdam inserted, as part of the 

                                                 
1  Regulation No 31 (EEC), 11 (EAEC) of 18 December 1961 (OJ 45, 14.6.1962, p. 1385). 
2  See Sassi, S., ‘Gli statuti del personale delle istituzioni comunitarie (1952-1968)’, Storia. Amministrazione. 

Costituzione, Annale dell’Istituto per la Scienza dell’Amministrazione Pubblica 8/2000, Il Mulino, Bologna, 2000, 
pp. 189-223. 
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simplification process, in place of Article 212 (which, under the new numbering, became 
Article 283) of the Treaty establishing the European Community – which had previously been 
repealed by Article 24(2) of the Treaty of 8 April 1965 – the text of the second paragraph of 
Article 24(1) of that 1965 Treaty: ‘The Council shall, acting by a qualified majority on a 
proposal from the Commission and after consulting the other institutions concerned, lay 
down the Staff Regulations of officials of the European Communities and the Conditions of 
Employment of other servants of those Communities.’ 
  
Finally, the 2007 Treaty of Lisbon re-worded what is now Article 336 of the Treaty on the 
Functioning of the European Union, as follows: ‘The European Parliament and the Council 
shall, acting by means of regulations in accordance with the ordinary legislative procedure 
and after consulting the other institutions concerned, lay down the Staff Regulations of 
Officials of the European Union and the Conditions of Employment of other servants of the 
Union.’ 
  
Firstly, this article stipulates the legislative instrument that must be used by Parliament and 
the Council to lay down the legal rules governing staff of the European Union: namely, the 
regulation. This clarification is useful, but was not essential, as, given the two main 
legislative instruments available to the European Union – the regulation and the directive – 
the latter, due to its intrinsic characteristics and due to being addressed to the Member 
States, is clearly not the most appropriate instrument for laying down the legal rules 
governing the European administration in general and the EU’s Civil Service in particular3. 
  
Despite this, it is settled case-law that, exceptionally, a European directive may be a source 
of European Civil Service Law. ‘The provisions of a directive may, in the first place, be 
indirectly applicable to an institution if they constitute the expression of a general principle of 
Community law that it must then apply as such ...Secondly, a directive may also be binding 
on an institution where the latter, within the scope of its organisational autonomy and within 
the limits of the Staff Regulations, has sought to carry out a specific obligation laid down by 
a directive or in the specific instance where an internal measure of general application itself 
expressly refers to measures laid down by the Community legislature pursuant to the 
Treaties ...Thirdly, and in any event, it should be noted that the duty to cooperate in good 
faith which follows from Article 10 EC [now Article 4(3) TEU] not only requires Member 
States to take all the measures necessary to guarantee the application and effectiveness of 
Community law ..., it also imposes on the Community institutions mutual duties to cooperate 
in good faith with the Member States ... In this respect, it is incumbent on the institutions to 
ensure as far as possible consistency between their own internal policy and their legislative 
action at Community level, in particular as addressed to Member States’4. 
 
Secondly, said Article 336 qualifies as ‘legislative’ the regulation laying down the Staff 
Regulations of Officials and the Conditions of Employment of other servants, insofar as the 
procedure used to adopt them is the ordinary legislative procedure, with the particular 
requirement that the Council and Parliament must consult all the institutions (in the strict 
sense5). Thirdly, the Treaty on the Functioning of the European Union (as also the previous 

                                                 
3  Judgments of 9 September 2003 in Case C-25/02, Katharina Rinke v Ärztekammer Hamburg (ECR 2003, 

p. I-8349, paragraph 24) and of 21 May 2008 in Case T-495/04 Belfass SPRL v Council (ECR 2008, p. II-781, 
paragraph 43). 

4  Judgments of 30 April 2009 in Case F-65/07, Laleh Aayhan and Others v European Parliament (ECR 2009, not 
yet published, paragraphs 112-119) and of 4 June 2009 in Joined Cases F-134/07 and F-8/08, Vahan Adjemian 
and Others (F-134/07) and Colette Renier (F-8/08) v Commission of the European Communities (ECR 2009, not 
yet published, paragraphs 90-93). 

5  And not according to the broad equivalence in Article 1b of the Staff Regulations of Officials, which, for the 
purpose of its application, treats the following bodies as institutions: European Economic and Social Committee; 
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Community Treaties) confirms the two categories of staff specific to the Union: on the one 
hand, officials, and, on the other hand, other servants, with the resulting co-existence of 
legal ties governed by regulations and by contract, as we will see further on. 
  
Finally, at Treaty level, we should also mention the Protocol of 8 April 1965 on the privileges 
and immunities of the European Union (PPI) which is currently annexed to the Treaties on 
European Union and on the Functioning of the European Union. This Protocol formally assigns 
a series of prerogatives to the Union so that it can carry out its functions independently. One 
part of this Protocol specifically refers to certain privileges and immunities granted to 
European officials and servants to help them provide their services to the Communities 
(Articles 12-16 of the PPI). These privileges and immunities in turn correspond to obligations 
imposed on the Member States, against which officials and servants can bring proceedings 
before the national courts in the event of these being infringed6. 

1.2. The Staff Regulations of Officials of the European Union 
 
Using the legal basis established by the Treaties since 1957, the European legislature has 
adopted the European regulation which contains the legal rules governing staff working for 
the institutions, bodies, offices and agencies of the European Union. As the EU Civil Service 
has historically involved two forms of legal tie (preferably governed by regulations, but 
exceptionally by contract), the European regulation includes, in its first part, the Staff 
Regulations of Officials and, in its second part, the Conditions of Employment of Other 
Servants. 

1.2.1. European Union Civil Service Law as an integral part of European Union Law 

 
The delegation of powers contained in the Treaties enabled the adoption of the secondary 
legislation that was to lay down the legal rules governing staff working for the European 
institutions. In accordance with the current Article 336 of the Treaty on the Functioning of 
the European Union, these rules are set out in a regulation which, despite its procedural 
peculiarities, has also been characterised as another European regulation. 
 
The Court of Justice has in fact continued to apply the general rules of European law to Civil 
Service Law whenever it has had the opportunity. As a result, it has applied ‘the unitary 
interpretation of the concept of Community regulation’7in order to find that ‘the Staff 
Regulations of Officials were laid down by Regulation No 259/68 of the Council of 
29 February 1968 which possesses all the characteristics set out in the second paragraph of 
Article 189 of the EEC Treaty [now Article 288 TFEU]’8, which reinforces the rights of 
European officials with regard to the Member States. It is because the Staff Regulations were 
provided for in the Treaties that they could be characterised as a European regulation, which 
‘shall be binding in its entirety and directly applicable in all Member States’ (Article 288 
TFEU)9, something which would not have been possible if they had been based – as might 

                                                                                                                                                               
Committee of the Regions; European Ombudsman; European Data Protection Supervisor; and European External 
Action Service. 

6  Judgment of 27 October 1982 in Case 1/82, Mr and Mrs D. v Grand Duchy of Luxembourg (ECR 1982, p. 3709). 
7  Dubouis, L., ‘L’évolution de la fonction publique communautaire, concorde-t-elle avec celle des Communautés 

Européennes?’, Études de Droit des Communautés Européennes. Mélanges offerts à Pierre-Henri Teitgen, 1984, 
p. 134. 

8   Judgments of 20 October 1981 in Case 137/80, Commission of the European Communities v Kingdom of Belgium 
(ECR 1981, p. 2393) and of 18 April 1989 in Case 130/87, François Retter v Caisse de pension des employés 
privés (ECR 1989, p. 865). 

9   Judgments of 20 October 1981 in Case 137/80, Commission of the European Communities v Kingdom of Belgium 
(ECR 1981, p. 2393); of 7 May 1987 in Case 186/85, Commission of the European Communities v Kingdom of 
Belgium (ECR 1987, p. 2029); of 7 May 1987 in Case 189/85, Commission of the European Communities v 
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have been the case if the example of many international organisations had been followed – 
on the inherent power of internal organisation. Their procedural peculiarity does not prevent 
them from being formally characterised as a European regulation. 
 
One of the consequences of their regulatory nature and direct foundation on the Treaties is 
that they do not solely apply internally, but that their effects extend beyond the European 
administration properly speaking. The European regulation adopting the Staff Regulations of 
Officials and the Conditions of Employment of Other Servants does not just regulate relations 
between the institutions, bodies, offices and agencies and their officials and servants, but 
also generates obligations for the Member States, insofar as their participation is essential in 
order to apply both sets of rules10. Compliance with any obligations resulting from the Staff 
Regulations and Conditions of Employment may be ensured by the Commission bringing the 
corresponding actions for failure to fulfil an obligation11, although, following an action 
brought by officials under Article 270 TFEU, it is not for the Court of Justice to determine 
whether the Commission has properly discharged the supervisory duties incumbent upon it 
under the Treaties12. 
 
However, the important point is that the rights conferred by European Civil Service Law on 
officials and servants of the Union correspond to obligations not only incumbent on the 
European administration but also on the Member States13. European Civil Service Law, as an 
integral part of the European legal system, confers rights on officials and servants, which can 
also be infringed by the Member States. In such a case, officials and servants cannot use the 
means of recourse in Article 270 TFEU, nor any other means of recourse under the Treaty, as 
in such cases jurisdiction lies with the national courts, which are responsible for ensuring the 
effectiveness of the rights conferred by the European legal system on European citizens. This 
is the case both if the rights derive from the secondary legislation consisting of the Staff 
Regulations and if they are directly based on an international instrument, such as the Treaty 
or the Protocol on Privileges and Immunities. 
 
It is therefore clear that European Civil Service Law is not merely an internal law of the 
European Union (in the way that international organisations have an internal law for their 
                                                                                                                                                               

Federal Republic of Germany (ECR 1987, p. 2061); and of 24 November 2010 in Case C-40/10, European 
Commission v Council of the European Union (ECR 2010, not yet published, paragraph 62). 

10  Judgments of 7 May 1987 in Case 186/85, Commission of the European Communities v Kingdom of Belgium 
(ECR 1987, p. 2029) and of 7 May 1987 in Case 189/85, Commission of the European Communities v Federal 
Republic of Germany (ECR 1987, p. 2061). 

11  Judgment of 20 October 1981 in Case 137/80, Commission of the European Communities v Kingdom of Belgium 
(ECR 1981, p. 2393): ‘the Kingdom of Belgium has failed to fulfil its obligations under the EEC Treaty by refusing 
to adopt the measures necessary for the transfer to the Community pension scheme of sums due to be repaid in 
respect of or the actuarial equivalent of retirement pension rights acquired under the Belgian pension scheme, as 
provided for by Article 11(2) of Annex VIII to the Staff Regulations of Officials of the European Communities’. 
Moreover, in the judgment of 3 October 1989 in Case 383/85, Commission of the European Communities v 
Kingdom of Belgium (ECR 1989, p. 3069), the Court of Justice found that the Kingdom of Belgium had failed to 
fulfil its obligations under Article 171 of the EEC Treaty by failing to adopt the measures necessary to comply 
with the Court’s judgment of 20 October 1981 in Case 137/80. A judgment was also issued against Spain that it 
had failed to fulfil its obligations by failing to take the measures necessary to enable pension entitlements of 
officials to be transferred to the Community scheme: Judgment of 17 July 1997 in Case C-52/96, Commission of 
the European Communities v Kingdom of Spain (ECR 1997, p. 4637). 

12  Judgment of 15 March 1984 in Case 28/83, Sandro Forcheri v Commission of the European Communities 
(ECR 1984, p. 1425, paragraph 12). 

13  Judgments of 4 December 2003 in Case C-92/02, Nina Kristiansen v Rijksdienst voor Arbeidsvoorziening 
(ECR 2003, p. I-14597, paragraphs 32-35), and of 14 February 2008 in Case C-449/06, Sophiane Gysen v 
Groupe S-Caisse d’Assurances sociales pour indépendants (ECR 2008, p. I-553, paragraph 24): ‘Having regard 
to the direct applicability of Regulation No 259/68 in the legal systems of the Member States, the national court 
has an obligation to apply it in order to ensure compliance with the principle of non-discrimination. It is for the 
national court therefore to ensure equal treatment between persons whose child gives rise to entitlement to 
family allowances under the Staff Regulations and persons whose child gives rise to entitlement to family 
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international officials). One of the consequences of all this is which court has jurisdiction in a 
dispute. If this dispute is between an official and the European administration, because the 
latter has failed to fulfil its obligations under European Civil Service Law, the means of 
recourse is exclusively that provided by Article 270 TFEU. If, however, the dispute is 
between a European official and a Member State, because the latter has failed to fulfil any of 
the obligations deriving from that law, the means of recourse is then to appeal to the 
national courts. 

1.2.2. The Staff Regulations of Officials 

 
The Staff Regulations of Officials of the ECSC were adopted on 28 January 1956 and entered 
into force on 1 July 1956. They were not published in any form, but were simply notified to 
each official or servant. Based on their model, on 18 December 1961 the Council adopted the 
Staff Regulations of Officials of the European Economic Community and the European Atomic 
Energy Community14. Both were eventually repealed and replaced by Article 2 of Regulation 
(EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 196815laying down the Staff 
Regulations of Officials of what is now the European Union.  
 
Since then this Regulation has been amended on numerous occasions (almost 80), in 
particular to adapt and improve the provisions on remuneration and social security benefits, 
and also other working conditions, to revise the rules on the review of staff acts, to regulate 
relations with staff associations, to adapt the Staff Regulations in line with certain Court of 
Justice decisions and to implement wide-ranging structural reforms, such as that in 200416. 
However, we lack a consolidated official text of the Staff Regulations of Officials (and of the 
Conditions of Employment of other servants). The legislative technique is actually extremely 
defective17. 
 
Firstly, this is because Regulation No 259/68 did not contain the complete text, but simply 
referred to the articles of Regulations (EEC) No 31 and (EAEC) No 11, which from the start 
forced reference to be made to an Official Journal from 1962. Secondly, this is because there 
is no consolidated version of the Staff Regulations of Officials, as those produced by certain 
institutions are not official, given that the coordination of regulatory texts can only be 
recognised as official where such coordination is carried out by the legislature itself, and as 
not even the 2007 Treaty of Lisbon delegates legislative power to produce recast texts, as 
recognised to the executive by certain Constitutions of the Member States. As a result, in the 
event of a dispute brought before a court, reference must be made to the legislature’s text of 
the Regulation, as published in the Official Journal, and not to the text of any compendium 
published by an institution or private publisher. 
                                                                                                                                                               

allowances under national law or an international social security convention in force in the Member State 
concerned.’ 

14  OJ 45, 14.6.1962, p. 1385. 
15  OJ L 56, 4.3.1968, p. 1. 
16  See Vilella, G., Le Fonctionnaire européen. Un essai d’introduction, Les Editions du Boulevard, 2006; Knill, Ch. 

and Balin, T.: ‘Explaining variation in organizational change: the reform of human resource management in the 
European Commission and the OECD’, Journal of European Public Policy, Vol. 15 (5), 2008, pp. 669-690; 
Fuentetaja, J.: ‘La reforma de la Función Pública Europea’, Revista de Derecho Comunitario Europeo, 19, 2004, 
pp. 751-78. 

17  In fact, the failure to publish a consolidated version has led to proceedings for infringement of the principles of 
protection of legitimate expectation, good administration, transparency, democracy and legal certainty. The Civil 
Service Tribunal, however, considers that the unofficial consolidated version available on the Commission 
intranet is sufficient for officials and servants to determine the Civil Service Law of the European Union. In 
addition, no legal provision – and particularly not the principles invoked – imposes an obligation to publish 
consolidated texts or makes the legality of the Staff Regulations dependent on such consolidation: Judgments of 
23 January 2007 in Case F-43/05, Olivier Chassagne v Commission of the European Communities (ECR 2007, 
not yet published, paragraphs 109-111), and of 29 March 2007 in Case F-39/06, Olivier Chassagne v 
Commission of the European Communities (ECR 2007, not yet published, paragraphs 22-25). 
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Officials, who are subject to these Staff Regulations of Officials and whose posts are 
permanent, are the most important element in the European Civil Service, both 
quantitatively and qualitatively speaking. In quantitative terms, this is because over 80% of 
the nearly 40 000 European employees are officials. In qualitative terms, this is because it is 
considered that the duties of representation, negotiation and monitoring (especially of 
European law) or those which involve exercising a discretionary decision-making or 
assessment power in respect of a proper European policy can only be performed by officials, 
as such duties constitute public service tasks that may engage the institution’s liability and 
affect its autonomy18. However, it is surprising that the 2004 reform did not seize the 
opportunity to incorporate the case-law approach, which conceptualises European officials in 
terms of their functions. This would have been relatively coherent with the general lines of 
the Commission’s outsourcing policy, whose limits are based on institutional prerogatives 
and European public powers. In this respect, Advocate General Ruíz-Jarabo considers that 
‘the term “Community civil service” should be limited to the tasks of guiding, devising, 
reviewing, interpreting and implementing the policies of the European Union, carried out by 
employees covered by the Staff Regulations, either in permanent posts or, depending on the 
nature of the assignment, in temporary posts, whereas physical, merely auxiliary tasks, 
could well be governed by a different system, closer to labour law institutions’19. 

1.2.3. The Conditions of Employment of Other Servants 

 
Article 3 of Regulation No 259/68 adopted the Conditions of Employment of Other Servants, 
which (together with the Staff Regulations of Officials, insofar as the Conditions of 
Employment refer on many occasions to the Staff Regulations) are the only rules applicable 
to the employment relationships of temporary staff20, and also authorise the institutions, 
bodies, offices and agencies to contract staff subject to local law (local staff), special 
advisers, contract staff (since 2004) and, in the case of the European Parliament, assistants 
(since 2009). 
 
The Conditions of Employment of Other Servants (CEOS) provide for five categories of 
contracted staff. Their main characteristic is precisely that they are contracted, which, in this 
context, means that their posts are temporary, not only because the general rule is for 
contracts to be temporary, but also because, even in the case of contracts for an indefinite 
period, the administration can cancel the contract by giving the appropriate prior notice. 
Although some authors21have deemed it unnecessary to continue to have contract staff in 
the European Civil Service, it is clear that the intrinsic needs of the European administration 
mean that these staff are required. Furthermore, their role and existence are supported in 
both constitutional and administrative terms. Constitutionally speaking, this is because the 
presence of intergovernmental areas within the institutional system increases the 
permeability of the European political-administrative structure with the Member States, 

                                                 
18 For a case-law definition of the ‘public service tasks’ concept, see judgment of 28 February 1989 in Joined Cases 

341/85, 251, 258, 259, 262 and 266/86, 222 and 232/87, Erik van der Stijl and Geoffrey Cullington v 
Commission of the European Communities (ECR 1989, p. 511). Despite all this, the administration’s opportunism 
when defining public authority or service tasks has been evidenced by the ever-decisive position of accounting 
officer in executive agencies of the Commission. Accordingly, the financial rules of such executive agencies 
originally reserved the position of accounting officer for officials. However, given the difficulty that the 
Commission has faced in finding officials ready to be seconded to such accounting officer positions, it decided to 
amend this limitation to also allow temporary staff to occupy this post: Commission Regulation (EC) 
No 1821/2005 of 8 November 2005 amending Regulation (EC) No 1653/2004 as regards the posts of accounting 
officers of executive agencies (OJ L 293, 9.11.2005, p. 10). 

19   Opinion of Mr Advocate General Ruiz-Jarabo Colomer delivered on 11 March 2004 in Case C-150/03 P, Chantal 
Hectors v European Parliament (ECR 2004, p. I-8691, footnote 14). 

20  Judgment of 1 April 1987 in Case 257/85, C. Dufay v European Parliament (ECR 1987, p. 1561, paragraph 12). 
21  Franchini, C., ‘La Funzione Pubblica comunitaria’, Trattato di Diritto Admministrativo Europeo (Eds. M.P. Chiti 

and G. Greco), Giuffrè, Milan, 1997, p. 221. 
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facilitating recourse to temporary staff and even to seconded national officials. 
Administratively speaking, this is because administrative decentralisation through entities 
with a legal personality (European agencies) allows for unique contractual systems. 
 
The first category is temporary staff, who are used by the administration when necessary 
and on a temporary basis. These staff have specific knowledge and qualifications which a 
generalist Civil Service, such as the European Civil Service, lacks22. The second category is 
local staff (Articles 120-122 CEOS), who are engaged by the institutions in accordance with 
the private law of the Member State where they are to work. They perform three types of 
task: manual, service (in the Representation Offices of the Member States) and any other 
type, including study and design tasks, at the destinations of external missions. The third 
category is special advisers. These are experts who, by reason of their special 
qualifications and notwithstanding gainful employment in some other capacity, are engaged 
to provide assistance and advice to any institution (Articles 123-124 CEOS).  
 
The reform of the Conditions of Employment of other servants, which entered into force in 
2004, introduced a fourth category: contract staff. The name could not be less appropriate 
as all servants are actually contract staff, in contrast to officials who are governed by 
regulations. However, these contract staff are characterised by three elements. Firstly, they 
are not assigned to a post included in the list of posts. Secondly, they are paid from the 
overall appropriations in the budget of each institution. Thirdly, they are engaged for the 
performance of full-time or part-time duties in any of the following destinations: in an 
institution to carry out manual or administrative support service tasks; in the European 
agencies or in other entities inside the European Union created by specific legal act issued by 
one or more institutions allowing for the use of such staff, as will be the case with the 
executive agencies23or offices of the Commission; in Representations and Delegations of 
Community institutions; and in other entities situated outside the European Union. 
  
Finally, since 200924the European Parliament has had recourse to the formal and specific 
category of ‘accredited parliamentary assistants’. This is defined by the Regulation itself as 
‘persons chosen by one or more Members and engaged by way of direct contract by the 
European Parliament to provide direct assistance, in the premises of the European 
Parliament at one of its three places of work, to the Member or Members in the exercise of 
their functions as Members of the European Parliament, under their direction and authority 
and in a relationship of mutual trust deriving from the freedom of choice referred to in Article 
21 of Decision 2005/684/EC, Euratom of the European Parliament of 28 September 2005 
adopting the Statute for Members of the European Parliament’ (Article 5a CEOS). Parliament 
uses this category in the case of assistants who work at one of Parliament’s three places of 
work, with contracts being directly concluded and managed by the institution itself, whereas, 
in the case of assistants working in the Member State and chosen by the Member in 
question, the latter will conclude an employment or service contract with the assistant in 
accordance with the national law in question (local assistants). 

                                                 
22   Article 2 of the Conditions of Employment of Other Servants distinguishes between four types of temporary staff: 

a) temporary staff engaged to fill a post that is temporary; b) staff engaged to fill temporarily a permanent post; 
c) staff engaged to assist either a person holding an office provided for in the Treaties establishing the 
Communities, or the elected President of one of the institutions or organs of the Communities, or one of the 
political groups in the European Parliament; d) temporary staff engaged to fill temporarily a permanent post paid 
from research and investment appropriations. 

23  See Fuentetaja, J.A., ‘Las agencias ejecutivas de la Comisión Europea’, Revista de Derecho de la Unión Europea 
(REDUE), No 6, 2004. 

24  Council Regulation (EC) No 160/2009 of 23 February 2009 (OJ L 55, 27.2.2009, p. 1). 
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1.3. Implementing legislation 
 
Each institution, as an administration employing its own staff, can internally develop and 
implement secondary legislation. This legislation therefore tends to be primarily executive, in 
the form of provisions laid down by the administration to implement, develop or apply the 
legislative provisions (Staff Regulations of Officials and Conditions of Employment of other 
servants). 
 
As we have said, this legislation is adopted by each institution, although in some cases the 
Staff Regulations require this to be developed in common by all the institutions, in the case 
of aspects which not only require harmonised management, but also need to avoid 
inequalities between officials according to the institution for which they work. 

1.3.1. Interinstitutional legislation 

 
The Staff Regulations provide for the development of certain aspects through rules drawn up 
by agreement between the institutions. Meanwhile, but with the same aim of avoiding 
distortions in implementation and application according to the institution concerned, a kind 
of ‘administrative case-law’ has developed from the start, as decided at meetings of the 
Heads of Administration of each institution. 

A) Rules common to the institutions 

 
The rules drawn up by agreement are regulatory developments of the Staff Regulations on 
certain aspects that these Staff Regulations themselves intend to be identical throughout the 
European administration, without any legislative differences being created between each 
institution. Insofar as they develop the Staff Regulations, the common rules must respect 
not only the provisions of these Staff Regulations, but also the objectives pursued in 
ensuring their common development by the institutions. Furthermore, as developments of 
the Staff Regulations, these common rules cannot be viewed as a transfer of legislative 
competence, not so much because Parliament and the Council are clearly involved in all 
cases in their adoption, as seemed to be understood by the case-law when only the Council 
had the final decision-making capacity25– because they are not legislative or not part of the 
regulations – but because they are substantially executive in nature. 
  
The substantive scope of these rules is very broad, ranging from the determination of the list 
of official holidays for European Union officials to the arrangements for forming the Staff 
Regulations Committee, including such important aspects as sickness insurance, insurance 
against accidents and occupational disease for officials, establishment of the arrangements 
for transfers of part of the payments of officials or the measures and actions intended to 
ensure equality between men and women in the areas covered by the Staff Regulations 
(Article 1d of the Staff Regulations). 

B) Opinions of the Board of Heads of Administration of the Institutions 

 
According to paragraph 4 of Article 110 of the Staff Regulations, the administration 
departments of the institutions shall consult each other regularly concerning the application 
of the Staff Regulations. To this end, a ‘Board of Heads of Administration’ has been formed, 
which brings together the staff managers of each institution. Its meetings aim to provide 

                                                 
25  Judgment of 26 October 1993 in Joined Cases T-6/92 and T-52/92, Andreas Hans Reinarz v Commission of the 

European Communities (ECR 1993, p. II-1047). 
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interpretations of the Staff Regulations and common rules, by laying down application 
guidelines for the various authorities of each institution26. 
 
The opinions of this Board must be assimilated and translated by each of the institutions. If 
the standardisation of administrative practice that is sought through these opinions does not 
result in an individual developing decision being made by each institution through the 
subsequent general implementing provisions, their objective will be in vain, as they will not 
be binding on each competent authority when it adopts individual acts pursuant to one of 
these opinions27. 
 
The interpretations made by the Board of Heads of Administration are not published as a 
general rule, and are much less the subject of consultations with the Staff Committees or 
with the Staff Regulations Committee. Under no circumstances may the extent of the 
beneficiaries of a provision of the Staff Regulations be restricted with regard to a legal 
interpretation made previously by the same Board28. 

1.3.2. Institutional legislation 

 
The provisions adopted by the institution to develop the Staff Regulations and the Conditions 
of Employment of other servants can be of two types. Firstly, these provisions can be 
essential developments that the Staff Regulations require the institution to make. The 
institution must comply in accordance with a procedure expressly laid down in the Staff 
Regulations: prior consultation of the Staff Committee and the Staff Regulations Committee 
(Article 110 of the Staff Regulations). Secondly, there are all those provisions whose 
adoption is not explicitly required by the Staff Regulations (which is why the procedure in 
Article 110 does not need to be followed), but which the institution may adopt either because 
unilateral development of a particular matter is necessary, despite nothing being stated in 
the regulations, or to self-regulate the exercise of the discretionary power entrusted to the 
institution by the Staff Regulations (those provisions relating to the assessment and 
promotion of Commission officials are particularly important). 

A) General implementing provisions 

 
The general provisions for giving effect to the Staff Regulations of Officials shall be adopted 
by each institution after consulting its Staff Committee and the Staff Regulations Committee 
(Article 110 of the Staff Regulations). However, the initiative exclusively lies with the 
institutions29. A distinction must be made between, on the one hand, those general 
implementing provisions expressly provided for by the Staff Regulations and which the 
institution is obliged to adopt and, on the other hand, those general implementing provisions 
adopted by the institution without these being provided for by the Staff Regulations and 
which are necessarily adopted in those cases where the provisions of the Staff Regulations 

                                                 
26  For example, the opinion of the Board of Heads of Administration of 28 May 1986 proposed that, with regard to 

the application of Article 4 of Annex VII to the Staff Regulations, an organisation was to be recognised as an 
‘international organisation’ if it satisfied the sole criterion of having been ‘created by States or by an organisation 
which itself was created by States’. 

27  Judgments of 26 September 1990 in Case T-48/89, Fernando Beltrante and others v Council of the European 
Communities (ECR 1990, p. II-493); of 26 September 1990 in Case T-49/89, Christos Mavrakos v Council of the 
European Communities (ECR 1990, p. II-509); of 26 September 1990 in Case T-52/89, Alfonso Piemonte v 
Council of the European Communities (ECR 1990, p. II-513); and of 21 October 2003 in Case T-302/01, Gerhard 
Birkhoff v Commission of the European Communities (ECR-SC 2003, p. I-A-245 and II-1185, paragraph 42). 

28  Judgment of 30 March 1993 in Case T-4/92, Evangelos Vardakas v Commission of the European Communities 
(ECR 1993, p. II-357). 

29  Opinion of the Board of Heads of Administration, 1963, No 18, p. 4. 
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are not in themselves sufficiently explicit30or to avoid arbitrary applications31. However, the 
latter stem from a substantive need for development, but not from any formal obligation 
expressly provided for in the Staff Regulations, which is why the procedure established by 
the Staff Regulations does not need to be followed. 
 
The Staff Regulations purely require institutions to bring such provisions to the attention of 
staff (Article 110 of the Staff Regulations). Given that Article 25 of the Staff Regulations does 
not regulate the publication of general provisions, but only the notification of individual 
decisions, general implementing provisions do not need to be notified individually32. The 
Board of Heads of Administration has agreed, in this respect, that general implementing 
provisions should be published by each institution in the manner specific thereto, with this 
internal publication determining the date of their validity. In principle, they do not have to be 
published in the monthly staff bulletin, although each institution can refer to their publication 
in this bulletin33.  
 
General implementing provisions can lay down criteria intended to guide the administration 
in the exercise of its discretionary power or clarify the scope of provisions of the Staff 
Regulations, where these are unclear. The Court of Justice has also accepted that the 
institutions can remedy omissions in the Staff Regulations by using these provisions34. 
However, what they cannot under any circumstances do, in clarifying a clear term of the 
Staff Regulations, is restrict the scope of said Staff Regulations35or derogate from an explicit 
rule in these36. As a result, general implementing provisions are no more than a 
development and a clarification of the Staff Regulations, which is why they cannot infringe 
hierarchically superior provisions (such as the Staff Regulations or the general principles of 
law)37nor bind the European courts when interpreting these Staff Regulations38. 

B) Internal directives 

 
An internal directive is a decision of an institution, notified to its staff, which, although it 
cannot be regarded as a general implementing provision or a legal rule which the 

                                                 
30  Judgment of 31 March 1965 in Case 16/64, Gertrud Rauch v Commission of the EEC (ECR 1965, p. 135): in 

which the Court of Justice indicated that the provisions of the Staff Regulations concerning the procedure for 
competitions were sufficiently clear by themselves, such that there was no need or obligation for the 
Commission to adopt developing rules in this respect. 

31  Judgment of 10 September 2009 in Case F-47/07, Joachim Behmer v European Parliament, paragraphs 47-48.  
32  Judgment of 15 March 1994 in Case T-100/92, Giuseppe La Pietra v Commission of the European Communities 

(ECR-SC 1994, p. I-A-83 and II-275). 
33  Opinion of the Board of Heads of Administration, minutes of 39th meeting, 18 November 1966 (Doc. 2451/66). 
34  Judgment of 5 November 1996 in Joined Cases T-21/95 and T-186/95, Marco Mazzocchi-Alemanni v Commission 

of the European Communities (ECR-SC 1996, p. I-A-501 and II-1377). 
35  Judgment of 14 December 1990 in Case T-75/89, Anita Brems v Council of the European Communities 

(ECR 1990, p. II-899), which finds that the Council Decision of 15 March 1976 adopting general provisions for 
applying Article 2(4) of Annex VII on the concept of ‘dependent children’ is illegal insofar as it excludes from the 
scope of that provision any person who is between the minimum and maximum age-limits which it imposes and 
thus deprives the administration of the opportunity to exercise its discretion in each individual case, without 
therefore respecting the aim of this assimilation, which is simply to respond in a general manner to situations in 
which an official cannot claim an allowance for a dependent child where he or she is obliged to maintain a person 
imposing similar expenditure; judgment of 18 May 2009 in Joined Cases F-138/06 and F-37/08, Herbert Meister 
v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) (ECR 2009, not yet 
published, paragraphs 138-140). 

36  Judgment of 1 December 1994 in Case T-54/92, Johann Schneider v Commission of the European Communities 
(ECR-SC 1994, p. I-A-281 and II-887). 

37  Judgments of 20 November 2007 in Case T-308/04, Francesco Ianniello v Commission of the European 
Communities (ECR 2007, not yet published, paragraph 38) and of 30 November 2006 in Case F-77/05, Balabanis 
and Le Dour v Commission of the European Communities (ECR-SC 2006, p. I-A-1-139 and II-A-1-535). 

38  Judgment of 6 June 1990 in Case T-44/89, Laura Gouvras-Laycock v Commission of the European Communities 
(ECR 1990, p. II-217, paragraph 25). 
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administration must always observe39, is ‘a rule of conduct, indicating the practice to be 
followed, which the administration imposes on itself and from which it may not depart 
without specifying the reasons which have led it to do so, since otherwise the principle of 
equality of treatment would be infringed’40. In this way the European courts have based their 
legal effectiveness on the principle of equality of treatment. Initially, however, it was argued 
that there was a vague ‘moral obligation’ to comply with internal directives ‘in the interests 
of proper administration’41. As a result, they have become ‘internal guidelines which do not 
have the status of rules of law and which, in any event, are not capable of derogating from 
the mandatory provisions of the Staff Regulations’42. 
 
Internal directives are usually the means by which the administration imposes rules on itself 
in exercising the discretionary power conferred on it by the Staff Regulations43; what the 
administration cannot do, however, is give itself, through an internal directive, a 
discretionary power not provided for in the Staff Regulations and which limits the exercise of 
the rights of officials under the Staff Regulations44. This self-regulation of its discretionary 
powers is limited by the rights that may result for the persons concerned from the exercise 
of such powers45. In other cases internal directives set out procedures for the exercise of 
rights and obligations laid down in the Staff Regulations. In such cases, the administration 
must comply with these procedures, as otherwise its administrative acts will be regarded as 
void by the European courts46. 
 
In any event, internal directives must always comply with hierarchically superior 
provisions47, in particular the Staff Regulations48, without being able to limit or restrict their 

                                                 
39  Judgment of 30 January 1974 in Case 148/73, Raymond Louwage and Marie-Thérèse Louwage, née Moriame, v 

Commission of the European Communities (ECR 1974, p. 81). 
40  Judgments of 1 December 1983 in Case 190/82, Adam P.H. Blomefield v Commission of the European 

Communities (ECR 1983, p. 3981, paragraph 20); of 10 December 1987 in Joined Cases 181/86 to 184/86, 
Sergio Del Plato and others v Commission of the European Communities (ECR 1987, p. 4991, paragraphs 13-
14); of 24 January 1991 in Case T-63/89, Edward Patrick Latham v Commission of the European Communities 
(ECR 1991, p. II-19); of 7 February 1991 in Case T-2/90, Ana Fernandes Ferreira de Freitas v Commission of the 
European Communities (ECR 1991, p. II-103); of 20 March 1991 in Case T-109/89, Georges-Marc André v 
Commission of the European Communities (ECR 1991, p. II-139); of 26 October 1993 in Case T-22/92, Roderich 
Weißenfels v European Parliament (ECR 1993, p. II-1095); and of 21 January 2004 in Case T-328/01, Tony 
Robinson v European Parliament (ECR-SC 2004, p. I-A-5 and II-23, paragraph 50). 

41  Judgment of 29 September 1976 in Case 105/75, Franco Giuffrida v Council of the European Communities (ECR 
1976, p. 1395): the directive in question was also peculiar in having been adopted following a consultation 
procedure with staff representatives. It provided that internal competitions held from that point onwards in the 
Council should adopt the mixed competition format (qualifications and competitive examination) and should not 
just involve a competition based on qualifications. 

42  Judgment of 8 November 1990 in Case T-56/89, Brigitte Bataille and others v European Parliament (ECR 1990, 
p. II-597). 

43  Accordingly, the Court of First Instance, in line with the case-law of the Court of Justice, accepts a document 
referred to as a Guide pratique à la procedure de promotion as the regulatory framework governing the 
promotion procedure: Judgment of 18 December 1997 in Case T-142/95, Jean-Louis Delvaux v Commission of 
the European Communities (ECR-SC 1997, p. I-A-477 and II-1247). 

44  Judgment of 8 November 1990 in Case T-56/89, Brigitte Bataille and others v European Parliament (ECR 1990, 
p. II-597).    

45  Judgment of 5 October 1995 in Case T-17/95, Spyridoula Celia Alexopoulou v Commission of the European 
Communities (ECR-SC 1995, p. I-A-227 and II-683), in which, under the previous regulation of initial 
appointments following the selection and recruitment process, the Court of First Instance considered that an 
institution could not legally raise against the persons concerned an internal directive by which it waived the 
power conferred on it by the then Article 31(2) of the Staff Regulations, absolutely prohibiting itself from 
appointing a new official to a grade other than the starting grade, when the above principle required the 
administration, in certain cases, to examine the possibility of appointing said official to a higher grade. 

46  Judgment of 10 December 1992 in Case T-33/91, Calvin E. Williams v Court of Auditors of the European 
Communities (ECR 1992, p. II-2499). 

47  Judgments of 25 October 2005 in Case T-43/04, Fardoom and Reinard v Commission of the European 
Communities (ECR-SC 2005, p. I-A-329 and II-1465, paragraphs 35-36); of 8 December 2005 in Case T-
198/04, José Félix Merladet v Commission of the European Communities (ECR-SC 2005, p. I-A-403 and II-1833, 
paragraphs 38-43); and of 30 January 2008 in Case T-85/04, Guido Strack v Commission of the European 
Communities, paragraphs 38-42.  
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effects49, as would be the case in converting a discretionary power into a rule, as the 
administration cannot, through directives, eliminate any discretion granted to it by the Staff 
Regulations50.In this respect, internal directives are not the most appropriate instrument for 
legally implementing staff management policies, or rather they are provided that they 
scrupulously comply with the legislative and executive legislation of the Civil Service51Finally, 
with even greater reason, ‘administrative communications’ cannot in any way derogate from 
an explicit rule of the Staff Regulations52. 

1.4. General principles of law 
 
The assertion that general principles of law apply within the European legal system is 
facilitated by the general provision in this respect in the former Article 215 of the EC Treaty 
(now Article 340 TFEU), which, despite indicating this within the context of the Community’s 
non-contractual liability, expressly refers to the general principles common to the laws of the 
Member States. Special mention should be made of fundamental rights, whose recognition 
within the European legal system is particularly significant for European Civil Service Law, as 
European officials and servants are subject, more than any other European citizens, to the 
European administration. In this respect, the Charter of Fundamental Rights of the European 
Union (Article 6 TEU) gives a vital guarantee to European officials and servants.  
 
In this specific context of European Civil Service Law, Advocate General Roemer confirmed 
that it was possible to fill the gaps in the Staff Regulations bearing in mind the essential 
principles by which the Staff Regulations are inspired and also the general principles 
applicable in national civil service law53. The Court of Justice was to abide by these principles 
in the absence of a specific rule to be applied, which primarily occurred, firstly, during the 
period prior to the Staff Regulations of the Community Civil Service and, secondly, in the 
absence of specific implementing regulations (i.e. integration operation after the single Staff 
Regulations were adopted). 
 
These general principles of law have been developed in case-law by the European courts 
based on criteria of progressiveness and functionality. The first criterion involves establishing 
‘the best possible balance between the prerogatives of a public authority, whose intervention 
is viewed as necessary in the public interest, and the libertas of the citizen, with its 
                                                                                                                                                               
48  Judgments of 21 November 1989 in Joined Cases C-41/88 and C-178/88, Mathilde Becker and Josyane Starquit 

v European Parliament (ECR 1989, p. 3807) and of 10 December 1992 in Case T-33/91, Calvin E. Williams v 
Court of Auditors of the European Communities (ECR 1992, p. II-2499). Internal directives must also comply 
with general principles of law and the legislation implementing the Staff Regulations: judgment of 30 November 
2009 in Case F-86/08, Dietrich Voslamber v European Commission, paragraph 53. 

49  Judgment of 5 October 1995 in Case T-17/95, Spyridoula Celia Alexopoulou v Commission of the European 
Communities (ECR-SC 1995, p. I-A-227 and II-683). 

50  Judgments of 17 December 2003 in Case T-133/02, Pravir Kumar Chawdhry v Commission of the European 
Communities (ECR-SC 2003, p. I-A-329 and II-1617, paragraph 41) and of 13 September 2005 in Case T-
272/03, Maria Dolores Fernández Gómez v Commission of the European Communities (ECR-SC 2005, p. I-A-229 
and II-1049). 

51  Judgment of 27 November 2003 in Joined Cases T-331/00 and T-115/01, Laurence Bories and Others v 
Commission of the European Communities (ECR-SC 2003, p. I-A-309 and II-1479, paragraphs 58-59), in which 
the Court of First Instance considered that the Commission could not seek the protection of its own decision on 
the new policy for research staff to prohibit a temporary staff member, who was in a post financed by research 
appropriations and who held a three-year contract, from applying for a permanent post due to the mere fact that 
his contractual status would imply, contrary to the guidelines laid down by said decision, an extension of his 
contract or the conclusion of a new one extending beyond the three-year term. This is all because ‘an internal 
directive does not have the value of a legislative text and can only be applied in accordance with the principles 
laid down by the Staff Regulations and the Conditions of Employment of other servants, which, in the matter in 
question, do not provide any legal basis for this prohibition’. 

52  Judgment of 1 December 1994 in Case T-54/92, Johann Schneider v Commission of the European Communities 
(ECR-SC 1994, p. I-A-281 and II-887). 
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untouchable aspect of independence, who must have sufficient guarantees against potential 
excesses by the public authority’54. For its part, the functional criterion ‘means considering 
that the principle has, as its destination, a specific legal system – the Community legal 
system – within a dialectic relationship in which the former must demonstrate its ability to 
enter the Community legal system and the latter its ability to receive it’55. 
 
The systematic application of the general principles of European law has always been a very 
subjective task56, which is further complicated when we are in the strict realm of European 
Union Civil Service Law, as, in addition to the traditional principles designed to guarantee the 
legality of the action of the public authorities with regard to citizens, there are other more 
specific principles arising from European law and the relationship between the European 
administration and the European official.  
 
A) Principles resulting from referring to the constitutional or administrative traditions of the 

Member States 
 
Case-law confirms the principle of equality, both in general57and when specifically applied to 
equal remuneration58. To that end, the Court of Justice does not hesitate to examine the 
conformity of the Staff Regulations with the principle of equal treatment insofar as that 
principle constitutes ‘a superior principle of law’59. According to case-law, the principle of 
equal treatment requires not only identical treatment in factual and legal circumstances 
without any essential differences, but also different treatment in different situations60. Equal 
treatment only applies to legal circumstances. An official cannot therefore, by invoking the 
principle of equal treatment, take advantage of a practice contrary to the Staff Regulations in 
order to demand that an illegality committed in favour of someone else is adopted in favour 
of him61. However, the assertion of this principle is not categorical, as case-law does allow 

                                                                                                                                                               
53  Opinion of Mr Advocate General Roemer delivered on 16 June 1965 in Joined Cases 27/64 and 30/64, Fulvio 

Fonzi v Commission of the EAEC (ECR 1965, p. 481). 
54  Alonso Garcia, R., Derecho Comunitario. Sistema Constitucional y Administrativo de la Comunidad Europea, 

Centro de Estudios Ramón Areces, Madrid, 1994, p. 241. See, for further detail, from the same author, Derecho 
Comunitario, Derechos nacionales y Derecho común europeo, Servicio de publicaciones de la Facultad de 
Derecho de la Universidad Complutense/Civitas, Madrid, 1989, pp. 227-302. 

55  Alonso Garcia, R., Derecho Comunitario. Sistema Constitucional ... op. cit., p. 241. 
56  For example, Biancarelli, J., ‘Le juge communautaire et le contentieux de la fonction publique communautaire’, 

Le contentieux de la fonction publique internationale, Societé française pour le Droit International, Pedone, Paris, 
1996, p. 201. Also, Dalle-Crode, S., Le fonctionnaire communautaire. Droits, obligations et régime disciplinaire, 
Bruylant, 2008, p. 28, who distinguishes between three categories of principles: those deriving from a 
‘Community of Law’, those which strictly have a structural dimension, and those which are designed to 
guarantee fundamental rights. 

57  Judgment of 27 October 1976 in Case 130/75, Vivien Prais v Council of the European Communities (ECR 1976, 
p. 1589). 

58  Judgments of 11 March 1971 in Case 48/70, Giorgio Bernardi v European Parliament (ECR 1971, p. 175); of 
16 June 1971 in Joined Cases 63 to 65/70, Fritz-August Bode and others v Commission of the European 
Communities (ECR 1971, p. 549); and of 7 June 1972 in Case 46/71, Georg Brandau v Council of the European 
Communities (ECR 1972, p. 373). 

59  Opinion of Mr Advocate General Darmon delivered on 13 February 1990 in Case C-37/89, Michel Weiser v Caisse 
nationale des barreaux français (ECR 1990, p. I-2395), and the judgment itself which declares the provisions of 
the Staff Regulations to be invalid. 

60  Judgments of 7 February 1991 in Joined Cases T-18/89 and T-24/89, Harissios Tagaras v Court of Justice of the 
European Communities (ECR 1991, p. II-53); of 26 October 1993 in Joined Cases T-6/92 and T-52/92, Andreas 
Reinarz v Commission of the European Communities (ECR 1993, p. II-1047): discrimination involves ‘treating in 
an identical manner situations which are different or treating in a different manner situations which are 
identical’; and of 14 April 1994 in Case T-10/93, A. v Commission of the European Communities (ECR 1994, p. 
II-179; ECR-SC 1994, p. I-A-119 and II-387): ‘The principle of equal treatment is breached when two categories 
of persons whose factual and legal circumstances disclose no essential difference are treated differently or where 
different situations are treated in an identical manner’. 

61  Judgments of 14 May 1991 in Case T-30/90, Wolfdietrich Zoder v European Parliament (ECR 1991, p. II-207); of 
9 October 1984 in Case 188/83, Hermann Witte v European Parliament (ECR 1984, p. 3465); and of 4 July 1985 
in Case 134/84, Calvin E. Williams v Court of Auditors of the European Communities (ECR 1985, p. 2225). 
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occasions when the existence of discrimination may be justified62. One of the specific 
applications of the principle of equal treatment is that involving equality between men and 
women. Case-law considers this to ‘form part of the fundamental rights’, the observance of 
which is ensured by the European courts63. Case-law confirmed, for the first time, equality 
between men and women in the famous Sabatini (Bertoni) v European Parliament 
judgment64, which forced a reform of the Staff Regulations in several respects. 
 
Furthermore, full equality between men and women in working life constitutes, for the 
positive law of the European Union Civil Service, one of the essential elements to be taken 
into account when applying all aspects of the Staff Regulations of Officials. However, this 
principle will not prevent the European administration from maintaining or adopting 
measures providing for specific advantages in order to make it easier for the 
underrepresented sex to pursue a vocational activity or to prevent or compensate for 
disadvantages in professional careers (Article 1d of the Staff Regulations). However, the 
courts consider that those actions of the administration which are designed, for example, to 
give preference to women when filling vacancies can only apply if the qualifications of the 
candidates are equal65. 
 
The principle of proportionality requires that the acts of the European administration must 
not exceed what is appropriate and necessary to attain the objective pursued, on the 
understanding that, where there is a choice between several appropriate measures, the least 
onerous measure must be used66. In the disciplinary sphere, for example, the courts have 
checked whether the administrative penalty is appropriate in relation to the proven facts67. 
However, this principle applies to all civil service law. The European courts try to reconcile 
the interests of officials with the interests of the service, basically using the principle of 
proportionality as their inspiration. Accordingly, given that the annulment, due to a lack of 
grounds, of the decision not to choose the application of an official to fill the post in question 
by promotion would necessarily imply the annulment in turn of the decisions not to organise 
an internal competition and to organise an external competition instead, case-law considers 
that this would involve an excessive penalty for the illegality committed, in that it could 
cause damage disproportionate to the rights of third parties. As a result, the European courts 
consider that granting compensation can constitute fair remedy for the moral prejudice 
caused to the official due to the institution’s lack of service68. 

                                                 
62  Judgments of 11 July 1985 in Case 119/83, Edmund Appelbaum v Commission of the European Communities 

(ECR 1985, p. 2423); of 11 July 1985 in Joined Cases 66 to 68 and 136 to 140/83, Pierre Hattet and others v 
Commission of the European Communities (ECR 1985, p. 2459); and of 13 December 1989 in Case C-100/88, 
Augustin Oyowe and Amadou Traore v Commission of the European Communities (ECR 1989, p. 4285). 

63  Judgment of 28 January 1992 in Case T-45/90, Alicia Speybrouck v European Parliament (ECR 1992, p. II-33). 
64  Judgment of 7 June 1972 in Case 20/71, Luisa Sabbatini, née Bertoni, v European Parliament (ECR 1972, 

p. 345). 
65  Judgments of 23 January 2003 in Case T-181/01, Chantal Hectors v European Parliament (ECR-SC 2003, p. I-A-

19 and II-103); of 3 February 2005 in Case T-137/03, Ornella Mancini v Commission of the European 
Communities (ECR-SC 2005, p. I-A-7 and II-27); and of 22 October 2008 in Case F-46/07, Marie Tzirani v 
Commission of the European Communities.  

66  Judgment of 26 October 1993 in Joined Cases T-6/92 and T-52/92, Andreas Reinarz v Commission of the 
European Communities (ECR 1993, p. II-1047). 

67  Judgments of 17 February 1998 in Case T-183/96, E. v Economic and Social Committee (ECR-SC 1998, p. I-A-
67 and II-159) and of 4 February 1970 in Case 13/69, August Joseph van Eick v Commission of the European 
Communities (ECR 1970, p. 3, paragraphs 24-25). 

68  Judgments of 23 February 1994 in Joined Cases T-18/92 and T-68/92, Dimitrios Coussios v Commission of the 
European Communities (ECR-SC 1994, p. I-A-47 and II-171) and of 1 June 1995 in Case C-119/94 P, Dimitrios 
Coussios v Commission of the European Communities (ECR 1995, p. I-1439). In the case resulting in the 
judgment of 5 June 1980 in Case 24/79, Dominique Noëlle Oberthür v Commission of the European Communities 
(ECR 1980, p. 1743), the applicant argued that a procedure which had resulted in 40 officials being promoted 
was illegal. The Court of Justice dismissed the application for annulment of these promotions as it considered 
this to be excessive in light of the principle of proportionality. However, the Court recognised its own right to 
officially order the Commission to pay compensation of BFR 20 000 (bearing in mind that the applicant could 
take part in the next promotion procedure) for the moral prejudice caused by this irregularity. In the same 
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With regard to the legislative activity of the legislature or administration, case-law 
recognises their wide discretion in terms of the political responsibilities that they have under 
the Treaty, such that only the clearly appropriate nature of a provision, in relation to the 
objective that the competent institution must pursue, can affect the legality of that provision 
pursuant to the principle of proportionality69. 
 
Respect for acquired rights means that retroactive derogation from a legal provision having 
conferred subjective rights or similar benefits is contrary to the general principles of law70. 
Furthermore, respect for acquired rights has been carefully observed by the institutions in all 
those cases in which they have taken on staff who previously enjoyed, either by law or by 
contract, certain rights or benefits. Therefore, for example, the rules for integrating staff 
from the European Association for Cooperation were reinforced by establishing objective and 
automatic criteria for their classification at the time of their appointment, in order to 
maintain the position that they had previously acquired with their former employer71. 
 
The right to a fair hearing has been particularly confirmed by case-law in the context of 
penalty proceedings – although not limited to that scope72– and results in a series of 
procedures and guarantees: reasonable period to prepare the defence73; full and exact 
knowledge of the facts invoked and the circumstances in which the acts were committed74; 
and assistance from a lawyer75. However, no breach of the right to a fair hearing in a 
procedure will result in annulment of the act in question, as the courts consider that, if this 
irregularity had not occurred, the procedure could have produced a different result76The right 
to a fair hearing applies even in the absence of a text, particularly where an adversarial 
procedure is required prior to the adoption of the decision77. The right to a fair hearing does 
not apply to adversely affecting acts adopted in the interests of the service by the 
administration under, not its disciplinary power, but its power to organise its services78. If 
the administration respects all the guarantees laid down for officials by the Staff Regulations, 

                                                                                                                                                               
respect, see judgment of 27 October 1987 in Joined Cases 176 and 177/86, Arlette Houyoux and Marie-
Catherine Guery v Commission of the European Communities (ECR 1987, p. 4333).   

69  Judgment of 29 November 2006 in Case T-135/05, Franco Campoli v Commission of the European Communities 
(ECR-SC 2006, p. I-A-2-297 and II-A-2-1527), with regard to the new method of calculating the pensions of 
officials who retired before the 2004 reform came into force. 

70  Judgment of 22 September 1983 in Case 159/82, Angélique Verli-Wallace v Commission of the European 
Communities (ECR 1983, p. 2711). 

71  Judgment of 13 July 1989 in Case 286/83, Albert Alexis and others v Commission of the European Communities 
(ECR 1989, p. 2445). 

72  Judgments of 30 June 1971 in Case 19/70, Canzio Almini v Commission of the European Communities 
(ECR 1971, p. 623), which concerned retirement in the interests of the service, and of 24 November 2005 in 
Case T-236/02, Luigi Marcuccio v Commission of the European Communities (ECR-SC 2005, p. I-A-365 and 
II-1621). In the context of the assessment of officials: judgments of 20 November 2007 in Case T-205/04, 
Alessandro Ianniello v Commission of the European Communities (ECR 2007, not yet published, paragraph 46) 
and of 13 December 2007 in Case F-65/05, Paolo Sequeira Wandschneider v Commission of the European 
Communities, paragraphs 87-90. 

73  Judgment of 15 May 1997 in Case T-273/94, N. v Commission (ECR-SC 1997, p. II-289, paragraph 88). 
74  Judgment of 29 January 1985 in Case 228/83, F. v Commission of the European Communities (ECR 1985, 

p. 275). 
75  Judgment of 17 December 1981 in Case 115/80, René Demont v Commission of the European Communities 

(ECR 1981, p. 3147). 
76  Judgment of 23 April 2002 in Case T-372/00, Mario Campolargo v Commission of the European Communities 

(ECR-SC 2002, p. I-A-49 and II-223). 
77  Judgments of 8 July 1965 in Case 110-63, Alfred Willame v Commission of the EAEC (ECR 1965, p. 649) and of 

7 July 1977 in Case 43/74, Pierre Guillot v Commission of the European Communities (ECR 1977, p. 1309). 
78  Judgment of 13 December 1990 in Case T-20/89, Heinz-Jörg Moritz v Commission of the European Communities 

(ECR 1990, p. II-769): the fact that, in a procedure to fill a Grade A2 post pursuant to Article 29(2) of the Staff 
Regulations, a consultative committee, charged with examining the applications, proceeds to hear, in the 
absence of a candidate, the Director-General to whom the person filling the post will be answerable and who is 
the immediate superior of the person concerned, in order to have a clear idea of the qualifications required for 
the post, does not constitute a breach of the right to a fair hearing. 
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the courts then prefer to talk about the principle of good administration and, more 
specifically, about the counterpart to this, the duty of care, according to which an 
administration, which has to take decisions, even legally, that may cause serious detriment 
to the interests of its staff, must allow the latter to make known their points of view79. 
 
Finally, reference should be made, in this context, to respect for trade union freedoms, 
which, according to Luxembourg case-law, forms a general principle of employment law80. 
 
B) ‘Functional’ principles forged by the European courts in response to the specific needs of 

European law 
 
The right to claim protection of legitimate expectation is regarded as a fundamental principle 
of European law81and extends to any individual in whose mind the administration has 
conceived legitimate expectations82, precise assurances83or precise guarantees84. To that 
end, the administration must not only have given the official or servant assurances85of 
obtaining a certain benefit or similar, but must also have indicated that such assurances are 
precise86. Obviously, no type of assurance given by the administration should be taken into 
account where the latter enjoys discretionary power, as is the case with the reorganisation of 
its departments, which is why it should not be considered that, in such cases, legitimate 
expectations might be breached87.Likewise, only the competent administrative authority can 
offer these assurances, and no other administrative service or unit of the institution or 
body88. 
 
Case-law has more of a bearing on the precision of assurances given by the administration. 
Accordingly, legitimate expectations cannot be created in cases of administrative silence on 

                                                 
79  Judgment of 28 May 1990 in Joined Cases 33/79 and 75/79, Richard Kuhner v Commission of the European 

Communities (ECR 1980, p. 1677), although, for Advocate General Mayras, where respect for this duty implies 
granting certain procedural guarantees to officials before they are subject to measures causing serious detriment 
to their situation, the duty of care might be confused with the right to a fair hearing. 

80  Judgment of 18 January 1990 in Joined Cases C-193/87 and C-194/87, Henri Maurissen and European Public 
Service Union v Court of Auditors of the European Communities (ECR 1990, p. I-95). 

81  Judgment of 8 December 2005 in Case T-237/00, Patrick Reynolds v European Parliament (ECR-SC 2005, p. I-A-
385 and II-1731). 

82  Judgment of 27 February 1996 in Case T-235/94, Roberto Galtieri v European Parliament (ECR-SC 1996, p. I-A-
43 and II-129): ‘A note by which the administration of an institution indicates only having knowledge of the 
change of occupation of the official’s spouse cannot be interpreted as suitable for raising legitimate expectations 
in the official’s mind with regard to the maintenance of his right to family allowance or as a precise assurance 
offered by the administration’; judgment of 30 November 1994 in Case T-498/93, Yvonne Dornonville de la Cour 
v Commission of the European Communities (ECR-SC 1994, p. I-A-257 and II-813): the principle of legitimate 
expectation is not breached by the termination – due to the agreed period expiring – of the payment of 
compensation to which the beneficiary could not aspire under the current regulations; judgment of 19 May 1983 
in Case 289/81, Vassilis Mavridis v European Parliament (ECR 1983, p. 1731). 

83  Opinion of Mr Advocate General Capotorti delivered on 16 July 1981 in Case 268/80, Anna Guglielmi v European 
Parliament (ECR 1981, p. 2295) and Opinion of Mr Advocate General Warner delivered on 18 September 1980 in 
Case 2/80, Hubert Dautzenberg v Court of Justice of the European Communities (ECR 1980, p. 3107). 

84  Judgment of 27 March 1990 in Case T-123/89, Jean-Louis Chomel v Commission of the European Communities 
(ECR 1990, p. II-131). 

85  Judgment of 7 December 1995 in Joined Cases T-544/93 and T-566/93, Giovanni Battista Abello and others and 
Gerhard Riesch v Commission of the European Communities (ECR-SC 1995, p. I-A-271 and II-815): ‘With regard 
to the establishment of weightings, officials cannot invoke legitimate expectations because they cannot be 
regarded as being in a situation in which the administration has created legitimate expectations, given that the 
latter has never given any assurances with regard to the application of a particular statistical method or an 
automatic increase in remunerations in the context of the adaptation and revision of weightings’. 

86  Judgments of 24 April 2001 in Case T-37/99, Ugo Miranda v Commission of the European Communities (ECR-SC 
2001, p. I-A-87, II-413); of 5 November 2003 in Case T-240/01, Jean-Louis Cougnon v Court of Justice of the 
European Communities (ECR-SC 2003, p. I-A-263 and II-1283); and of 13 February 2007 in Case T-354/04, 
Gaetano Petralia v Commission of the European Communities.  

87  Judgment of 23 October 1990 in Case T-46/89, Antonino Pitrone v Commission of the European Communities 
(ECR 1990, p. II-577). 

88  Judgment of 8 December 2005 in Case T-237/00, Patrick Reynolds v European Parliament (ECR-SC 2005, p. I-A-
385 and II-1731). 
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requests submitted by an official for the confirmation of his rights89; also, if the 
administrative interpretation is incorrect, a situation of legitimate expectations cannot result 
from this, as an official cannot validly breach European law90nor can the notification of an 
incorrect interpretation engage the administration’s liability91. In short, promises which do 
not respect the provisions of the Staff Regulations cannot create legitimate expectations in 
the mind of the person to whom they are given92. 
 
In this context, the principle of legitimate expectations modulates the retroactive revision, 
i.e. with ex tunc effects, of favourable administrative measures. Case-law recognises that 
the administration has the ‘right’ to revise, with retroactive effect, any measure vitiated by 
an illegality, although it subjects this to two strict93and exclusive conditions94: firstly, the 
revision must occur within a reasonable period95; and, secondly, the revision can be limited 
by the need to respect the legitimate expectations of the beneficiary of the measure, who 
may have relied on the lawfulness of that measure96. Therefore, according to case-law, on 
the one hand, once acquired, legitimate expectations of the lawfulness of a favourable 
administrative measure cannot subsequently be questioned, unless, depending on the 
circumstances of each case, it is considered that the public interest prevails over the private 
interest of the beneficiary in maintaining a situation that the latter could have regarded as 
stable97. 
 
The principle of protection of legitimate expectation also applies in the case of legislative 
amendments to civil service law. Although, in theory, this principle cannot be raised against 
this legislative activity98, even where the legislature has the power to make amendments at 
any time to the rules of the Staff Regulations, where it considers such amendments to be in 
line with the general interest, and to adopt provisions of the Staff Regulations which are 
more unfavourable for the officials affected, without prejudice to allowing, where applicable, 
a transitional period of sufficient duration, this activity is conditional on these amendments 

                                                 
89  Judgment of 27 March 1990 in Case T-123/89, Jean-Louis Chomel v Commission of the European Communities 

(ECR 1990, p. II-131). 
90  Judgments of 27 March 1990 in Case T-123/89, Jean-Louis Chomel v Commission of the European Communities 

(ECR 1990, p. II-131) and of 16 November 1983 in Case 188/82, Thyssen AG v Commission of the European 
Communities (ECR 1983, p. 3721). 

91  Judgments of 28 May 1970 in Joined Cases 19, 20, 25 and 30/69, Denise Richez-Parise and others v Commission 
of the European Communities (ECR 1970, p. 325); of 9 July 1970 in Case 23/69, Anneliese Fiehn v Commission 
of the European Communities (ECR 1970, p. 547); of 11 July 1980 in Case 137/79, Jean Kohll v Commission of 
the European Communities (ECR 1980, p. 2601); of 11 December 1980 in Case 1252/79, SpA Acciaierie e 
Ferriere Lucchini v Commission of the European Communities (ECR 1980, p. 3753); and of 11 May 1983 in 
Joined Cases 311/81 and 30/82, Klöckner-Werke AG v Commission of the European Communities (ECR 1983, p. 
1549). 

92  Judgments of 6 February 1986 in Case 162/84, Androniki Vlachou v Court of Auditors of the European 
Communities (ECR 1986, p. 481) and of 27 November 1997 in Case T-20/96, Stephen Pascall v Commission of 
the European Communities (ECR-SC 1997, p. I-A-361 and II-977): the lack of legal basis for an administrative 
act cannot generate legitimate expectations. 

93  Judgment of 9 March 1978 in Case 54/77, Antoon Herpels v Commission of the European Communities 
(ECR 1978, p. 585, paragraph 38). 

94  Opinion of Mr Advocate General Tesauro delivered on 18 June 1996 in Case C-90/95 P, Henri de Compte v 
European Parliament (ECR 1997, p. I-1999), in which he asserts: ‘These then, and no others, are the only 
conditions to which the possibility of retroactively revoking a measure is subject’ (paragraph 16). 

95  In the judgment of 12 July 1957 in Joined Cases 7/56, 3/57 to 7/57, Dineke Algera, Giacomo Cicconardi, Simone 
Couturaud, Ignazio Genuardi, Félicie Steichen v Common Assembly of the European Coal and Steel Community 
(ECR 1957-1958, p. 39), the Court of Justice found that a period of over six months from the adoption of the act 
was valid. 

96  Judgments of 3 March 1982 in Case 14/81, Alpha Steel Ltd. v Commission of the European Communities 
(ECR 1982, p 749, paragraphs 10-12); of 26 February 1987 in Case 15/85, Consorzio Cooperative d'Abruzzo v 
Commission of the European Communities (ECR 1987, p. 1005, paragraphs 12-17); and of 20 June 1991 in Case 
C-248/89, Cargill BV v Commission of the European Communities (ECR 1991, p. I-2897, paragraph 20). 

97  Judgment of 17 April 1997 in Case C-90/95 P, Henri de Compte v European Parliament (ECR 1997, p. I-1999). 
98  Judgment of 22 June 1994 in Joined Cases T-98/92 and T-99/92, Lello Di Marzio and Giorgio Lebedef v 

Commission of the European Communities (ECR-SC 1994, p. I-A-167 and II-541, paragraph 68).  
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applying in the future, i.e. that the new rules will apply only to new situations and to the 
future effects of situations arising under the validity of the previous rule99. 
 
The principle of legal certainty also forms part of the European legal system100and requires 
that any administrative measure producing legal effects is clear and precise and is notified to 
the person concerned so that he can know with certainty the point when this measure will 
come into existence and start to produce its legal effects, particularly with regard to the 
possibility of bringing the actions provided for by law or the Staff Regulations101. This 
principle therefore establishes the requirement for appropriate publication of the rules 
affecting staff, although there are no rules as to how this requirement should be met102. As a 
general rule, the principle of legal certainty prevents a European provision from becoming 
effective prior to the time of its publication. Exceptionally, however, the opposite can occur, 
when the objective pursued requires this and when the legitimate expectations of the 
persons concerned are duly respected103. 
 
Case-law has also linked the principle of legal certainty to the principle of legality such that 
any decision harmful to an official requires the presence of an express, precise and 
unambiguous legal basis. The former Court of First Instance argued that European officials 
and servants are subject to the exercise of wide discretionary powers by the European 
administration in staff matters, which is only partly limited by the duty of care imposed on 
that administration. That is why the Court felt that it was essential that any individual 
measure, adopted as a consequence of this wide discretion and causing harm to the official 
and therefore affecting his personal legal situation, should at least be based on an express 
and sufficiently clear and precise legal basis for this purpose. Furthermore, only through 
unconditional respect for the principle requiring an express legal basis, deriving from the 
principles of legality and legal certainty to which the European institutions, bodies, offices 
and agencies are subject in the management of their staff, can a minimum level of 
predictability and transparency be guaranteed with regard to the scope of individual 
measures that may be adopted with regard to an official in the exercise of said wide 
discretionary powers by the European administration104. 
 
The principle of good administration105(referred to on occasions as the ‘principle of sound 
management’106) has been deduced by case-law ‘from all the rules governing the action of 

                                                 
99  Judgment of 11 July 2007 in Case F-105/05, Dieter Wils v European Parliament, paragraph 150.  
100  Judgment of 21 September 1983 in Joined Cases 205 to 215/82, Deutsche Milchkontor GmbH and others v 

Federal Republic of Germany (ECR 1983, p. 2633). 
101  Judgment of 7 February 1991 in Joined Cases T-18/89 and T-24/89, Harissios Tagaras v Court of Justice of the 

European Communities (ECR 1991, p. II-53). These requirements have also been enshrined by the case-law of 
the Court of Justice with regard to the Community legal rules: Judgments of 9 July 1981 in Case 169/80, 
Administration des douanes v Société anonyme Gondrand Frères and Société anonyme Garancini (ECR 981, 
p. 1931) and of 22 February 1984 in Case 70/83, Gerda Kloppenburg v Finanzamt Leer (ECR 1984, p. 1075). 

102  Judgment of 15 March 1994 in Case T-100/92, Giuseppe La Pietra v Commission of the European Communities 
(ECR-SC 1994, p. I-A-83 and II-275).    

103  Judgment of 11 December 1996 in Case T-177/95, Patrick Barraux, Klaus Kammerichs and Vittorino Tebaldi v 
Commission of the European Communities (ECR-SC 1996, p. I-A-541 and II-1451): ‘This is the case with Council 
Regulation (ECSC, EC, Euratom) No 3161/94 of 19 December 1994 adjusting, with effect from 1 July 1994, the 
remuneration and pensions of officials and other servants of the European Communities and the weightings 
applied thereto. In fact, the objective pursued by the adoption of this Regulation, namely respect for the 
principle of purchasing power parity, requires it to have retroactive effect, as it is not possible to record a change 
in the cost of living until after this change has occurred’. 

104  Judgment of 14 February 2007 in Case T-435/04, Manuel Simões Dos Santos v Office for Harmonisation in the 
Internal Market (Trade Marks and Designs) (OHIM) (ECR 2007, not yet published, paragraph 143). 

105  Judgments of 15 March 1994 in Case T-100/92, Giuseppe La Pietra v Commission of the European Communities 
(ECR-SC 1994, p. I-A-83 and II-275) and of 22 June 1994 in Joined Cases T-97/92 and T-111/92, Loek Rijnoudt 
and Michael Hocken v Commission of the European Communities (ECR-SC 1994, p. I-A-159 and II-511). 

106  Judgment of 22 June 1994 in Joined Cases T-97/92 and T-111/92, Loek Rijnoudt and Michael Hocken v 
Commission of the European Communities (ECR-SC 1994, p. I-A-159 and II-511). 
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the institutions and imposing on the latter a level of behaviour which allows a balance to be 
achieved between respect for the rights of the persons administered, the promotion of 
Community unity and the continued smooth running of the Community system as a 
whole’107. In this way, case-law has modulated the action of the European administration 
with regard to its staff, which is why, on occasions, its potentiality is confused with the duty 
of care, which reflects the balance of reciprocal rights and obligations that the Staff 
Regulations has created between the administration and its staff108and under which, when 
the latter decides on the situation of an official, it must take account not only of the interests 
of the service, but also of the official affected109. The principle of good administration 
requires the administration to exercise its powers under the Staff Regulations in a particular 
way and to take special care in the application of legislation. Although the breach of that 
principle would not normally result in the annulment of the administrative action (particularly 
in terms of non-urgent deadlines110), it does not prevent the administration’s liability for the 
harm that may have been caused to the official from being recognised111. 
 
C) Principles developed to protect fundamental rights. 
 
In this final section, we can refer to the right to a fair trial112or the right to privacy, in 
accordance with which the performance of a medical examination on recruitment cannot be 
contrary to respect for the privacy of candidates, as a general principle of European law113. 
Finally, we should highlight recognition of freedom of expression, from which officials benefit 
despite the obligation for loyalty towards the Union114, as the latter cannot be regarded as 
contrary to the freedom of expression, which is a fundamental right whose respect must be 
ensured by the Court in the context of European law115. However, the obligations that the 
Staff Regulations impose on officials to refrain from any action or behaviour which might 
reflect adversely upon their position (Article 12) and to assist and tender advice to their 
superiors (Article 21, first paragraph) constitute ‘reasonable limits on the exercise of this 
fundamental right in the interests of the service’116. 

                                                 
107  Papadopoulou, R.-E., Principes généraux du droit et Droit communautaire. Origines et concrétisation, 

Sakkoulas/Bruylant, Athens/Brussels, 1996, p. 127. 
108  Judgment of 6 July 1983 in Case 285/81, Jean-Jacques Geist v Commission of the European Communities 

(ECR 1983, p. 2217). 
109  Judgments of 18 January 1990 in Joined Cases C-193/87 and C-194/87, Henri Maurissen and European Public 

Service Union v Court of Auditors of the European Communities (ECR 1990, p. I-95); of 20 June 1990 in 
Case T-133/89, Jean-Louis Burban v European Parliament (ECR 1990, p. II-245); and of 16 March 2004 in 
Case T-11/03, Elizabeth Afari v European Central Bank (ECR-SC 2004, p. I-A-65 and II-267). 

110 Judgments of 24 January 1991 in Case T-63/89, Edward Patrick Latham v Commission of the European 
Communities (ECR 1991, p. II-19) and of 24 January 1991 in Case T-27/90, Edward Patrick Latham v 
Commission of the European Communities (ECR 1991, p. II-35). On the other hand, in the judgment of 30 May 
1973 in Case 46/72, Robert de Greef v Commission of the European Communities (ECR 1973, p. 543), the Court 
of Justice found that a sub-delegation or deviation from the internal division of responsibilities in an institution 
could only result in the nullity of an administrative measure if it were capable of affecting one of the guarantees 
given to officials by the Staff Regulations or of affecting the principles of good administration in matters of staff 
management. 

111  Judgments of 5 May 1983 in Case 207/81, Kuno Ditterich v Commission of the European Communities 
(ECR 1983, p. 1359) and of 12 July 1973 in Joined Cases 10 and 47/72, Nunzio di Pillo v Commission of the 
European Communities (ECR 1973, p. 763). 

112  Right recognised by Article 6 of the European Convention on Human Rights and cited by case-law in the 
judgment of 1 April 1987 in Case 257/85, C. Dufay v European Parliament (ECR 1987, p. 1561). 

113  Judgment of 14 April 1994 in Case T-10/93, A. v Commission of the European Communities (ECR 1994, p. II-
179; ECR-SC 1994, p. I-A-119 and II-387), with express reference to Article 8 of the European Convention on 
Human Rights. 

114  See Kronemberg, V., ‘Libertá di espressione e fedeltá all’istituzione’, Quaderni Costituzionale, 2001, (2):431-
434, and Hernu, R., ‘Le devoir de loyauté du fonctionnaire des Communautés européennes’, RTDE, v. 38, 
2002(4), pp. 685-724. 

115  Judgment of 13 December 1989 in Case C-100/88, Augustin Oyowe and Amadou Traore v Commission of the 
European Communities (ECR 1989, p. 4285). 

116  Judgment of 17 February 1998 in Case T-183/96, E. v Economic and Social Committee (ECR-SC 41, p. I-A-67 
and II-159, paragraph 41). 
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1.5. Case-law 
 
Regardless of whether or not case-law is characterised as a source of European law, it is 
clear that the latter cannot be studied without taking into account the work of the European 
courts. While this can be stated in general terms, there is also no doubt that this is a clear 
reality in the case of European Union Civil Service Law. From the first judgment delivered by 
the Court of Justice on staff matters117to now, the Luxembourg courts have developed a 
formidable body of case-law, which it is impossible to ignore when assessing the European 
Union Civil Service. 
 
The work of the European courts is not limited to the previously mentioned forging of the 
general principles of public law, through which it has been attempted to complete the legal 
system of the European Union Civil Service, but has, on numerous occasions, involved an 
integrationist aspect, which has determined both the model of European Civil Service and its 
practical functioning. Therefore, in the case of contracts prior to the Staff Regulations, ‘the 
Court of Justice was required to construct a system of guarantees for the benefit of officials, 
based on the general principles applicable to administrative contracts’118. Subsequently, the 
integrationist interpretation given by the courts of various texts ‘avoided the lack of control 
by the Court of Justice of the Communities at the precise moment when the organisation of 
the new Communities was posing particular problems’119. 
 
The specific problems posed by disputes in the European Civil Service have also served as a 
fertile breeding ground for general solutions, as is the case with the assertion of fundamental 
rights in the European legal system. Accordingly, the principle of equality and the assertion, 
at the time, of the functional unity of the European Communities, inter alia, ‘confirm that 
disputes in civil service may precede general disputes in the development of a new rule’120. 
The judgments of 7 June 1972 in the Sabbatini-Bertoni and Chollet-Bauduin cases121and 
those of 20 February 1975 in the Airola122and Van den Broeck123cases set out the concept of 
gender equality, which was then enshrined in the Defrenne124case as a fundamental right of 
the person. 
 
In their work, the European courts have used the same methods of analysis and 
interpretation as those used in the rest of the European legal system, which, for example, 
have resulted in solutions whether the case involved determining if a measure of a European 

                                                 
117  Judgment of 19 July 1955 in Case 1/55, M. Antoine Kergall v Common Assembly of the European Coal and Steel 

Community (ECR II, p. 151). 
 118 Bastid, S., ‘La nature réglementaire ou contractuelle du lien des fonctionnaires et des Institutions des 

Communautés Européennes’, Rivista di diritto europeo, IV(2), 1964, p. 142. 
119  Judgment of 15 July 1960 in Joined Cases 43/59, 45/59 and 48/59, Eva von Lachmüller, Bernard Peuvrier, Roger 

Ehrhardt v Commission of the European Economic Community (ECR 1960, p. 933). 
120  Dubouis, L., L’évolution de la fonction publique communautaire ... op. cit., p. 135. 
121 Judgments of 7 June 1972 in Case 20/71, Luisa Sabbatini, née Bertoni, v European Parliament (ECR 1972, 

p. 345) and of 7 June 1972 in Case 32/71, Monique Chollet, née Bauduin, v Commission of the European 
Communities (ECR 1972, p. 363). 

122  Judgment of 20 February 1975 in Case 21/74, Jeanne Airola v Commission of the European Communities 
(ECR 1975, p. 221). 

123  Judgment of 20 February 1975 in Case 37/74, Chantal Van den Broeck v Commission of the European 
Communities (ECR 1975, p. 235). 

124  Judgment of 15 June 1978 in Case 149/77, Gabrielle Defrenne v Société anonyme belge de navigation aérienne 
Sabena (ECR 1978, p. 1365). 
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institution constituted a decision125 or whether the case involved defining what the 
requirement to consult Parliament meant126. 
 
The European courts have, as a result, developed into genuine advocates of European Civil 
Service Law. Their case-law has always been inspired by the objective of ensuring the 
viability of a legal system of which it was, as the last resort, its only guarantor. To that end, 
it has attempted to maintain a delicate balance between the needs of the administration and 
the rights of staff. Accordingly, whilst, with regard to the latter, the Luxembourg courts have 
been described as protecting their rights (i.e. remuneration, career, legal guarantees) 
against the requirements deriving from administrative powers in staff management, on the 
other hand, their case-law has been extremely flexible, by limiting its control of 
administrative discretion and endorsing management practices and procedures that frame, in 
more than one case, the lawfulness of the Staff Regulations (i.e. the separation between 
grade and post, the admission through the Staff Regulations of recruitment procedures 
based on organisational power, etc.). 
 
With the passage of time, the number of innovations has reduced. The times of legal and 
regulatory vacuums, in which the Court of Justice integrated the Staff Regulations or simply 
provided a non-existent solution, have long gone. This process has also involved the 
institutional evolution of the Court of Justice itself, basically through the internal creation of 
the Court of First Instance (now the General Court) and, more recently, the European Union 
Civil Service Tribunal. On the one hand, this is because the latter have resulted in the 
disappearance of the Advocate General in civil service cases. The Advocates General have 
formed an extremely valuable element in the case-law of the Court of Justice on staff 
matters, with their comparative studies of the civil services of the Member States and in 
terms of shaping the initial interpretations of the Staff Regulations. In this respect, the first 
two Advocates General should be particularly mentioned: the German Advocate General, Mr 
Roemer, and in particular the French Advocate General, Mr Lagrange, who, in their opinions, 
highlighted the initial French and German influence on the European Union Civil Service 
system.  
 
On the other hand, the innovative capacity of the Civil Service Tribunal is limited by its 
subordination to the General Court through the appeal process, making the latter into the 
body most likely to develop more original solutions, as the Civil Service Tribunal will always 
find it more difficult to escape from the ‘orthodoxy’ of the case-law. However, this does not 
mean that the role of the Civil Service Tribunal is limited to that of a mere ‘administrator’ of 
the European acquis inherited from the Court of Justice and the General Court. This was 
previously the case with the latter, which has, however, managed to surprise with innovative 
interpretations involving significant shifts in the previously even-tempered spectrum of 
European Civil Service disputes (i.e. the Carrasco Benítez127case, in which the Court of First 
Instance found that internal competitions aimed exclusively at temporary staff for the 
purpose of their establishment were unlawful, which, until that point, had been a common 
practice for including, within the Community administration, staff members from the offices 
of Commissioners, who had been contracted through contacts). 
                                                 
125  Judgment of 5 June 1973 in Case 81/72, Commission of the European Communities v Council of the European 

Communities (ECR 1973, p. 575), in contrast to the judgment of 31 March 1971 in Case 22/70, Commission of 
the European Communities v Council of the European Communities (ECR 1971, p. 263). 

126 Judgments of 4 February 1982 in Case 817/79, Roger Buyl and others v Commission of the European 
Communities (ECR 1982, p. 245); of 4 February 1982 in Case 828/79, Robert Adam v Commission of the 
European Communities (ECR 1982, p. 269); and of 4 February 1982 in Case 1253/79, Dino Battaglia v 
Commission of the European Communities (ECR 1982, p. 297), in comparison to the judgment of 15 July 1970 in 
Case 41/69, ACF Chemiefarma NV v Commission of the European Communities (ECR 1970, p. 661). 

127 Judgment of 12 November 1998 in Case T-294/97, Manuel Tomás Carrasco Benítez v Commission of the 
European Communities (ECR-SC 1998, p. I-A-601 and II-1819). 
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2. CHARACTERISTICS OF THE EUROPEAN UNION CIVIL 
SERVICE  

 

KEY FINDINGS 

 The most original characteristic of the European Union Civil Service is that the legal 
ties between officials and the European administration are governed by regulations, 
which guarantees stable employment and real career prospects for staff  

 This approach of the legal tie being governed by regulations was the option chosen by 
the original authors of the Staff Regulations to guarantee the legal independence of 
officials, bearing in mind the responsibilities and powers held by the Communities at 
the time and by the Union today 

 The ‘geographical balance’ reflects the multinational, multilingual and multicultural 
nature of the European administration, which is a sociological reality that continues to 
have legal importance 

 
 
Three main problems generally characterise the law for officials of international 
organisations, which is fundamentally different from the law for national officials: a) the 
problem of geographical distribution; b) the problem of dual loyalty; and c) the problem of 
the independence of officials with regard to their countries of origin. Furthermore, 
independence and loyalty are the two sides of the same reality, but seen from different 
positive and negative perspectives. In principle, ‘neither the supranational competences 
granted to the Communities nor the public law nature of officials offer a solution to any of 
these three very difficult issues’128.  
 
Geographical balance and independence of officials and servants differentiate the European 
Civil Service from national models, but at the same time make it similar to international civil 
services. The latter in turn have characteristics which, drawn from national civil services, 
make the European public employment system a foreign element within the family of 
international organisations. This stems from the fact that the legal tie between officials and 
the Union is governed by regulations, which, by ensuring permanence in employment, allow 
a career system to be established. 
 
Finally, the internal organisation of the European Civil Service model was based right from 
the start on tension between unitary elements (legal system) and independent elements 
(development and management by each institution), which has manifested itself in diverse 
procedures and in current trends towards management unity, although functional 
decentralisation through specialised bodies or agencies is creating a new scenario of diverse 
legal systems, particularly in intergovernmental contexts. 
 

                                                 
128  Partsch, K.J., ‘Les rapports de droit entre les agents européens et les Communautés qui les emploient’, Colloque 

sur la fonction publique européenne (Bruxelles, 27-29 mai 1960), I.I.S.A., Brussels, 1960, p. 26. 
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2.1. Legal tie governed by regulations 
 
The first characteristic of the European Civil Service that should be highlighted is therefore 
the fact that the legal tie between officials and the European Union is governed by 
regulations. Historically this option proved to be necessary due to the integrationist nature of 
the then European Communities, and was an absolute innovation in the general panorama of 
bureaucracies of international organisations. In almost all international organisations, their 
relations with their staff are based on contracts. The fact that the international organisation 
has Staff Regulations does not mean that it has a system governed by regulations, as the 
important factor is the negotiated procedure for determining the legal rules and the nature of 
the appointment process, which fundamentally stems from the bilateral play of supply and 
demand129. 
 
The European Union, due to its integrationist nature, has gone beyond the mixed system of 
the service relationship and opted for a system clearly governed by regulations. This system 
governed by regulations is fundamentally apparent from the unilateral determination of the 
legal rules applicable to officials, from the nature of the act through which officials join the 
administration, from the power to unilaterally amend the Staff Regulations and, by 
extension, from the power of internal organisation. 
 
The initial expression of a civil service governed by regulations is the unilateral 
determination of the legal rules applicable to staff. It is the legislature which independently 
establishes the provisions that will govern the work situation of officials. The rights and 
duties of officials form part of a general and impersonal legal situation which is inevitably 
imposed on officials. The latter can only ‘adhere’ or submit to the conditions already 
determined in an impersonal manner, without there being any room for negotiation, whether 
individual or collective. In the first case, this is because the official does not sign any 
contract with the administration in which the content of the service relationship (grade, 
remuneration, etc.) is individually negotiated. In the second case, this is because the 
consultation with trade unions and staff associations (TUSAs) has not resulted, via collective 
bargaining, in any of the sources of European Civil Service Law being eliminated. The 
transfers of competence from the Member States have produced a decision-making process 
in which the latter do not waive their ultimate legislative capacity. The lack of direct legal 
effectiveness of agreements between the institutions (in their capacity as administrations) 
and the staff show, once again, that the European Civil Service is not merely an internal 
matter of the European Union. In the case of the Commission (which holds the monopoly 
over legislative initiative), case-law has found that it ‘must act with full independence when 
proposing to the Council a Community legislative act’, in which case ‘neither agreements on 
internal relations between the Commission, as employer, and its staff, nor the organisation 
of the consultation of Commission staff through a referendum can be invoked to contest the 
validity of a regulation’130. With regard to agreements between the institutions and the trade 
unions and staff associations, these would aim only to govern collective relations between 
the parties, without therefore creating, for each official considered individually, any 
obligation or any right. According to the European courts, such agreements would ‘not fall 
within the sphere of individual working relations between the employer and the official, but 
in the wider context of relations between an institution and the TUSAs’131.  

                                                 
129  Amerasinghe, C.F., The Law of the International Civil Service (as Applied by International Administrative 

Tribunals), Vol. I, 2nd edition, Clarendon Press, Oxford, 1994, p. 87. 
130  Judgment of 22 June 1994 in Joined Cases T-97/92 y T-111/92, Loek Rijnoudt and Michael Hocken v 

Commission of the European Communities (ECR-SC 1994, p. I-A-159 and II-511). 
131  Judgment of 15 July 1994 in Joined Cases T-576/93 to T-582/93, Martine Browet and others v Commission of 

the European Communities (ECR 1994, p. II-677, paragraph 44). 
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Case-law has been clear and unequivocal on this point: ‘it can be stated that the legal 
situation of the applicant, an official of the High Authority subject to the provisions of the 
Staff Regulations, is not derived from a contract concluded between two parties but was 
governed by statute and regulation and to his benefit and his detriment is governed by the 
general and impersonal provisions of the Staff Regulations’132.  
 
In addition, appointment and establishment are both unilateral acts133.In the same way that, 
under the civil service law of many EU Member States, ‘the appointment of an official is the 
act-condition of the application of the Staff Regulations established by law and internal 
regulations, under the Community legal system, appointment will also be the act-condition of 
the Staff Regulations’134, with these Staff Regulations being laid down by the legislature in 
exercise of the powers conferred on it by the Treaty. It is settled case-law that: ‘according to 
Article 3 of the Staff Regulations, the appointment of an official necessarily has its origin in a 
unilateral instrument of the appointing authority stating the date on which the appointment 
takes effect and the post to which the official is appointed’135. 
 
As a corollary to the above, the power to unilaterally amend the Staff Regulations is 
confirmed as a consequence deriving directly from the legal nature of the Staff Regulations 
and therefore from the fact that the employment relationship is governed by regulations. The 
Advocates General were the first to accept this power of amendment on numerous 
occasions136. In fact, ‘the principle of the regulatory system is that broad power of 
amendment is reserved for the competent authority in the interests of the service’137. That is 
why the Court of Justice categorically asserts that, as the legal tie is governed by 
regulations, it follows ‘that the rights and obligations of officials may be altered at any time 
by the legislature’138 
 
This power of unilateral amendment is conditioned, firstly, because it can only apply to 
future situations, without therefore having any retroactive effect, and, secondly, due to the 
effect of the ambiguous concept of ‘acquired rights’, which, under the Staff Regulations, are 
limited to those rights where the event giving rise to them occurred under a specific rule 
predating the amendment decided139. 

                                                 
132  Judgments of 15 July 1960 in Joined Cases 27/59 and 39/59, Alberto Campolongo v High Authority of the 

European Coal and Steel Community (ECR 1960, p. 391); of 27 October 1994 in Case T-508/93, Giuseppe 
Mancini v Commission of the European Communities (ECR-SC 1994, p. I-A-239 and II-761); of 10 April 1992 in 
Case T-40/91, Agostino Ventura v European Parliament (ECR 1992, p. II-1697, paragraph 41): ‘The legal tie 
which binds the official to the administration is governed by the regulations and is not of a contractual nature’; 
and of 30 September 2010 in Case F-41/05, Kurt Jacobs v European Commission, not yet published, paragraphs 
43-44 and 52. 

133  Judgment of 30 September 2010 in Case F-36/05, Gudrun Schulze v European Commission, not yet published, 
paragraph 48. 

134  Bastid, S., La nature réglementaire ou contractuelle ... op. cit., p. 144; Henry, G., La fonction publique 
européenne, C. Risold & Fils, Lausanne, 1961, p. 49: ‘it seems that, in the system governed by regulations, 
acceptance by the official is a simple condition of the act of appointment, whereas in the contractual system it is 
considered that the “act of appointment” and its acceptance form a contract between the official and the 
international public administration’. 

135  Judgment of 10 April 1992 in Case T-40/91, Agostino Ventura v European Parliament (ECR 1992, p. II-1697, 
paragraph 41). 

136  Opinion of Mr Advocate General Roemer delivered on 2 December 1964 in Case 102/63, Jacques Boursin v High 
Authority of the European Coal and Steel Community (ECR 1964, p. 691); opinion of Mr Advocate General Gand 
delivered on 18 June 1969 in Case 20/68, Giulio Pasetti-Bombardella v Commission of the European 
Communities supported by the Council of the European Communities (ECR 1969, p. 235); and opinion of Mr 
Advocate General Werner delivered on 15 March 1973 in Case 81/72, Commission of the European Communities 
v Council of the European Communities (ECR 1973, p. 575). 

137  Bastid, S., La nature réglementaire ou contractuelle ... op. cit., p. 146. 
138  Judgment of 22 December 2008 in Case C-443/07 P, Isabel Clara Centeno Mediavilla and Others v Commission 

of the European Communities (ECR 2008, p. I-10945, paragraph 60). 
139  Judgment of 26 May 1971 in Joined Cases 45 and 49-70, Fritz-August Bode v Commission of the European 

Communities (ECR 1971, p. 465). 
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Although the Staff Regulations make no reference to acquired rights, the European courts 
have ruled on these based on the fact that the legal tie that binds the official with the 
European Union is governed by regulations. Both the legislature (for legislative acts) and the 
administration (for common or independent developments) may, as a result and at any time, 
make the changes that they deem appropriate in the interests of the service. They will only 
come up against acquired rights of officials if the event creating that right occurred while a 
given rule applied, predating the amendment decided by the European authority. As a result, 
for the Court of Justice, ‘a right is considered to be acquired when the event giving rise to it 
occurred before the legislative amendment. However, that is not the case when the event 
creating the right did not take place under the legislation that has been amended’140. 
Therefore, monetary benefits due as a result of termination of service are set by the 
regulations in force at the time when that termination occurred141. A new salary scale or a 
new age-limit for retirement will be applicable to those officials who were in service on the 
day when the measure laying down that new salary scale or that new age-limit entered into 
force142. 
 
Amendments included in a legislative provision apply, unless otherwise stipulated, to the 
future effects of situations created under the application of the former law. As a result, the 
amendment of the conditions for granting a survivor’s pension creates ex nunc pension 
rights for widows, even if their spouse died before the new rule entered into force143. All this 
means that the European administration must respect the principle of no retroactive effect of 
administrative measures and, individually, the rule of the inviolability of established 
situations, i.e. that, if the provision confers subjective rights, it cannot in principle be revised 
if it is lawful 144, whereas, if it is unlawful, on the one hand, retroactive annulment of an 
unlawful measure is permitted where the absence of an objective legal basis for that 
measure affects the subjective right of the person concerned and justifies revocation of the 
measure, but only for a reasonable period of time, and, on the other hand, the ex nunc 
annulment of an unlawful measure creating subjective rights is always possible without any 
time-limit, without it being possible to invoke the principle of respect for acquired rights145. 
Understood in this way, legal opinion on acquired rights adds nothing to the principle of no 
retroactive effect and does not object to the immediate effectiveness of regulations146. 
 
Finally, the fact that the legal tie is governed by regulations reinforces the authority of the 
organisation over its staff. The exclusive competence recognised to institutions, bodies, 
offices and agencies with regard to the internal organisation of their administrative 
departments is also a discretionary power147. This discretionary power of the administration 

                                                 
140  Judgment of 22 December 2008 in Case C-443/07 P, Isabel Clara Centeno Mediavilla and Others v Commission 

of the European Communities (ECR 2008, p. I-10945, paragraph 63). 
141  Judgment of 19 March 1975 in Case 28/74, Fabrizio Gillet v Commission of the European Communities 

(ECR 1975, p. 463). 
142  Opinion of Mr Advocate General Lagrange delivered on 14 June 1957 in Joined Cases 7/56 and 3-7/57, Dineke 

Algera, Giacomo Cicconardi, Simone Couturaud, Ignazio Genuardi, Félicie Steichen v Common Assembly of the 
European Coal and Steel Community (ECR 1957-1958, p. 39). 

143  Judgment of 5 February 1981 in Case 40/79, Mme P v Commission of the European Communities (ECR 1981, 
p. 361). 

144  Judgment of 12 July 1957 in Joined Cases 7/56, 3/57 to 7/57, Algera, Giacomo Cicconardi, Simone Couturaud, 
Ignazio Genuardi, Félicie Steichen v Common Assembly of the European Coal and Steel Community (ECR 1957-
1958, p. 39). 

145  Judgments of 1 June 1961 in Case 15/60, Gabriel Simon v Court of Justice of the European Communities 
(ECR 1961, p. 115) and of 9 March 1978 in Case 54/77, Antoon Herpels v Commission of the European 
Communities (ECR 1978, p. 585): the irregular grant or continued payment of elements of remuneration cannot 
create vested rights such as to prevent revocation of a wrongful or erroneous decision. 

146  See Apprill, C., ‘La notion de “droit acquis” dans le droit de la Fonction publique internationale’, RGDIP, No 87, 
1983(2), p. 348. 

147  Judgment of 19 July 1955 in Case 1/55, M. Antoine Kergall v Common Assembly of the European Coal and Steel 
Community (ECR 1954-1956, p. 151). 
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is limited by the following elements: interests of the service148, respect for the equivalence 
of posts149and the rights and legitimate interests of the official150. This approach involves a 
balance between the interests of the service and the interests of officials, with both concepts 
having to be taken into account in each case. In between them is an element objectified by 
the Staff Regulations, such as the equivalence of posts, which is not only a safety 
mechanism for officials and servants, but also a clarification of what the Staff Regulations 
inevitably regard as an interest of the service, namely that staff occupying the corresponding 
posts have appropriate qualifications. 
 
Permanence is the compensation that officials acquire for agreeing to be subject to rules in 
whose establishment they have not taken part. In an administration such as the European 
administration, which works for institutions, bodies, offices and agencies fulfilling the goals 
entrusted to a permanent international organisation, the legal tie that binds the 
administration to its employees cannot be anything other than permanent. The service 
relationship is not therefore subject to any explicit or implicit term. In addition, the reasons 
for termination of service are limited to those typically laid down by regulations (resignation, 
retirement, removal due to disciplinary offence or termination due to professional 
incompetence), ignoring the case of the post being eliminated (as the status of official is 
acquired by establishment, which confers a personal grade, and not through appointment, 
which is to a post) and reducing termination in the interests of the service to those cases in 
which the status of official was acquired by selection. 
 
Finally, the security of stable employment allows a staff structure to be developed which 
favours the career prospects of officials. In international organisations, employees have no 
right to promotion to a higher grade, with their ‘career’ being limited to mere advancements 
in step with purely remunerative effects151. In this context, career prospects are one of the 
distinctive elements of the European Civil Service. As a result, the refusal of the then 
European Communities to adhere to the Model Staff Regulations of the European Civil 
Service offered – on the part of the Communities – an authorised interpretation of what the 
latter understood by a civil service system: ‘there could not be a true civil service if officials 
were not offered sufficient career prospects’ and if there were no provision for a ‘certain 

                                                 
148  Judgments of 14 July 1988 in Joined Cases 23 and 24/87, Mareile Tziovas, née Aldinger, and Gabriella Schettini, 

née Virgili, v European Parliament (ECR 1988, p. 4395); of 11 July 1996 in Case T-102/95, Jean-Pierre Aubineau 
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Case 173/84, Lars Bo Rasmussen v Commission of the European Communities (ECR 1986, p. 197); of 24 
February 1981 in Joined Cases 161/80 and 162/80, Maria Grazia Carbognani and Marisa Coda Zabetta v 
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Commission of the European Communities (ECR 1968, p. 293); and of 14 July 1977 in Case 61/76, Jean-Jacques 
Geist v Commission of the European Communities (ECR 1977, p. 1419). 

149  Judgment of 23 March 1988 in Case 19/87, Andre Hecq v Commission of the European Communities (ECR 1988, 
p. 1681): for a measure for the reorganisation of departments to adversely affect this principle of grade-post 
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in or even any diminution of the official's responsibilities, but it is necessary that, taken together, his new 
responsibilities should fall clearly short of those corresponding to his grade and post, taking account of their 
character, their importance and their scope; judgment of 12 July 1990 in Case T-108/89, Hans Scheuer v 
Commission of the European Communities (ECR 1990, p. II-411), according to which it is impossible to find in 
the Staff Regulations anything to support the argument that the grade to which an official is appointed depends 
upon the number and status of his subordinates; judgment of 20 May 1976 in Case 66/75, Margherita 
Macevicius v European Parliament (ECR 1976, p. 593). 

150  Judgments of 31 May 1988 in Case 167/86, Marc Rousseau v Court of Auditors of the European Communities 
(ECR 1988, p. 2705) and of 18 April 1996 in Case T-13/95, Nicolaos Kyrpitsis v Economic and Social Committee 
(ECR-SC 1996, p. I-A-167 and II-503). 

151  On the impossibility of establishing a career system in international organisations, see Bettati, M., ‘Recrutement 
et carrière des fonctionnaires internationaux’, Recueil des Courses. Acaémie de Droit International, 204(IV), 
1987, p. 376 et seqq. 
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degree of flexibility in the classification of functions’, and also ‘taking particular account of 
the applications of servants already working for the institutions’152. 
 
Initial hesitations during the running-in process of the European administration, despite the 
clarity of the regulatory texts, prevented the career system established by the European Civil 
Service, which was innovative in the context of international organisations, from being 
properly appreciated. Perhaps that was why there were initially numerous references back to 
their national administrations153. However, the impetus afforded by case-law, which 
interpreted the Staff Regulations in light of the principle of reasonable career 
prospects154and the logical staff management made European officials aware of the right to a 
career that their Staff Regulations gave them. 

                                                

 
These career prospects are ensured by the Staff Regulations both in structural terms and 
from an organisational point of view. Accordingly, ‘the “structuralism” of a closed civil 
service, by hierarchically organising staff into categories [now function groups] and grades, 
by the competition rule prevailing over that of personal choice after appointment, by 
organising promotion and transfers, by granting servants social benefits and pensions ... 
constitutes a set of rules and ties appropriate to developing a career. With the exceptions 
established by the Staff Regulations or contingencies in administrative life, career prospects 
are therefore, at least in principle, the primordial characteristic of a recruitment system 
governed by regulations’155. From a more organisational perspective, career prospects are 
guaranteed by the extremely important principle of European preference, under which, 
before resorting to external staff, the internal transfer, promotion or competition possibilities 
should be examined, and also by the articulation of ‘career prospects’, i.e. the grouping of 
grades within a post to facilitate promotion. Finally, we should not forget promotion itself, as 
a technique for advancement, as, despite being a discretional option of the administration, 
all institutions have made efforts to objectify procedures, by involving staff in these, which 
ensures a certain transparency and equality. 

2.2. Independence 
 
The independence of EU officials forms the essential element on which the whole European 
Civil Service system is based and organised. The supranationality of the international 
organisation did not by itself solve the problem, which, moreover, is common to all 
international organisations. However, it did condition the solutions to the issue raised by the 
situation of an individual holding the nationality of a State but working for a community 
whose activities are not limited to satisfying the interests of a single State, but the common 
interests of all the Member States of the organisation. 
 
Despite the fact that these common interests of the Member States may or may not be the 
same as the European interests pursued by the Union, it is clear that the competences 

 
152  The Model Staff Regulations of the European Civil Service were adopted on 6 July 1967 by delegates from 

13 European governments and were the result of work by an intergovernmental conference which, within the 
framework of the Council of Europe, had undertaken the task of producing model Staff Regulations for the staff 
of the numerous European international organisations. Their practical interest was zero, although the theoretical 
studies carried out are one of the best efforts at analysing the problems posed by the international civil service. 
See Aubenas, B., ‘Réflexions sur une fonction publique européenne’, AFDI, 1967, pp. 587-606. 

153  Scheinman, L. and Feld, W., ‘The European Economic Community and National Civil Servants of the Member 
States’, International Organization, Vol. 26, No 1, winter 1972, p. 130.   

154  Judgments of 12 February 1992 in Case T-52/90, Cornelis Volger v European Parliament (ECR 1992, p. II-121) 
and of 21 February 1995 in Case T-506/93, Andrew Macrae Moat v Commission of the European Communities 
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transferred by the Member States require that the new international organisation should 
enjoy, both institutionally and administratively, the necessary independence in its action. 
That is why Smit and Herzog could state, in such a convincing manner, that the second 
subparagraph of Article 24(1) of the 1965 Merger Treaty extended the independence of the 
Community institutions to their staff and administrative departments156. 
 
Within the European Civil Service there is interaction between centrifugal and centripetal 
forces. Elements such as integration in an institutionalised organisation, the European spirit 
inspiring that organisation or the legal rules binding and making officials equal constitute a 
number of cohesion factors, which, however, come up against the unavoidable and 
aprioristic reality of the multicultural and multilingual environment. The European 
administration consists of officials from all the Member States of the European Union, who, 
despite continuing to be citizens of their respective countries, must, however, institute and 
implement a European project that does not necessarily identify with national interests. 
Officials therefore have to deal with situations in which they represent the Union as opposed 
to their own country of origin: due to their status and function, they embody a public entity 
other than the one to which they are linked by life. This results in an ambiguous situation in 
which they are forced to distance themselves from their origins and put aside, where 
applicable, the natural tie that binds the individual to his roots. 
 
However, paradoxically, this is only the case with regard to the outside, in the permanent 
relationship between the institutions and the Member States, as centrifugal forces flourish 
within the European administration. In the context of cohabitation between the various 
nationalities, differences re-emerge on the surface of the tempestuous European sea: 
countries of the north and countries of the south, rationality and irrationality, reason and 
emotion, realism and idealism, different ways of conceiving the relationship between 
administration and politics, between public and private, French speakers, English speakers, 
etc. The sword of Damocles always hangs above European unity due to the plurality of 
cultures and connections157. 
 
All this must be taken into account as this interaction of dichotomic forces forms a structural 
element of the European Civil Service: identity versus otherness, exterior versus interior, 
centripetal versus centrifugal. This tension helps to create a rich and complex administrative 
universe, which manifests itself, for example, in the circulation of information, where, in 
parallel to the official organisation (organisation charts, hierarchies, etc.), unofficial circuits 
develop which reflect the struggle to monopolise the areas of decision-making power. 
 
It can be deduced from all the above that independence and loyalty are the two sides of the 
same reality, but seen from different perspectives: independence of the official from the 
authorities in his country of origin and from pressure groups (negative perspective) and 
loyalty or obligation to serve the Union in an appropriate manner (positive perspective). 
According to Reuter, there are two ways of tackling this problem: either establish the 
obligations and rights of an international official with regard to his State of origin, or 
establish the factual and legal conditions so that international officials are effectively 
independent158. The latter is, without doubt, the most appropriate to ensure this 
independence. However, international organisations do not recognise this principle in their 
Staff Regulations, and are content with mere undertakings due ‘to budgetary constraints 
                                                 
156  Smit, H. and Herzog, P., ‘Article 212’, The Law of the European Community. A Commentary on the EC Treaty, 
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(lack of own resources of the organisations), the geographical distribution rule, the relative 
mobility of staff (need to not be isolated from national contexts), and the relativity and 
uncertainty of careers’159.  
 
Firstly, the necessary legal and factual conditions must be guaranteed to prevent Member 
States interfering in any way with European officials. In this respect, it should be noted that 
the legislation forming European Civil Service Law, as a result of being qualified as secondary 
legislation and not merely as an internal law of the organisation, enjoys the characteristics of 
primacy and direct applicability, and also imposes obligations on the Member States. One of 
these obligations, despite its rather evanescent content, is to respect the independence of 
European officials. The Staff Regulations indicate this, however, as an obligation of the 
official, who ‘shall carry out his duties and conduct himself solely with the interests of the 
Communities in mind; he shall neither seek nor take instructions from any government, 
authority, organisation or person outside his institution. He shall carry out the duties 
assigned to him objectively, impartially and in keeping with his duty of loyalty to the 
Communities’ (Article 11 of the Staff Regulations). 
 
The most obvious instance of respect for this obligation arises particularly with regard to 
national officials who enter the European Civil Service. These officials must keep their 
distance, firstly, from their previous national administrations and, secondly, from their 
governments160. Clearly it is not appropriate, albeit technically desirable, for a former 
national official who starts working for the European administration to break off all ties with 
his former administration. We say that this is not appropriate as, although Monnet himself 
included this condition in the first drafts of the Staff Regulations of Officials of the ECSC161, 
this posed a series of practical obstacles in attracting quality staff to the administrative 
services of the institutions. As a result, the option of administrative situations in which 
people may go and work for the European administration is permitted in all the Member 
States, which are the first to be interested in having their nationals working for the Union, 
although, from the point of view of the officials, their return to their countries of origin is not 
always straightforward. 
 
We have said that the Member States are the first to be interested in having known 
personnel working for the European administration because this makes their relations with 
the European administrative services more fluid, from which they can therefore more easily 
obtain information. This must not result, however, in any breach of obligations by the official 
nor any pressure or espionage in Member States. If we look at the case of the Commission, 
one of the characteristics of its administration is precisely its permeability to outside sources, 
in particular to the Member States162. Permanent contact between Commission departments 
and national administrations is one of the mechanisms that has developed in practice to 
guarantee the implementation of European law. In fact, exchanges of opinions and joint 
consultations have become commonplace in the ordinary life of the Commission. 
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Furthermore, pressure put on European officials by Member States is exceptional, as, 
although they are all considered ‘Eurocrats’ without distinction163, political influence over 
decision-making is restricted to Commissioners and their offices and, to a lesser extent, to 
the Directors-General. 
 
Another form of protection of the European Civil Service from Member States is the latter’s 
inability to amend its legal rules, as this must always occur on a Commission initiative. There 
has occasionally been a desire to remove this power of initiative, which has traditionally 
reinforced the importance of the Commission within the decision-making process, due to a 
number of Member States being eager to develop a more intergovernmental Civil Service, 
which is docile to national interests164.  
 
The fact that European officials are required to be totally independent of their countries of 
origin does not mean that they become rootless or stateless persons, as they have 
sometimes been scornfully described. The status of European official does not entail 
eliminating the affective and emotional ties between them and their countries of origin, in 
which they continue to enjoy their political rights. Furthermore, the Staff Regulations 
establish a series of mechanisms to guarantee that neither the official nor his family lose 
touch with their roots (paid travel, special permissions, transfer of part of their remuneration 
to the currency of their country of origin, etc.), and even case-law has confirmed the 
existence of a general principle of European Civil Service Law according to which the official 
must be given the possibility of maintaining personal relations with the place where his main 
interests are located165. 

2.3. Geographical balance 
 
‘Geographical balance’ is the European version, modestly established by the authors of the 
Staff Regulations, of the traditional obligation for national quotas imposed on the 
international civil service166. There is no other aspect in which the European Civil Service so 
clearly appears to be an international civil service. The Staff Regulations were developed 
based on the example of the national civil services, and it is this origin which the European 
Civil Service likes to highlight in order to differentiate itself from the other international 
organisations. The fact that the legal tie is governed by regulations and the structure of the 
career system reinforce its distance from these organisations. However, and much to its 
regret, the European administration cannot completely ignore the intrinsic international 
elements which form its strength and its weakness. 
 
The requirements deriving from the geographical balance mean that the criteria of 
qualifications and capacity and, to a lesser extent, equality must be subject to compliance 
with representation quotas with regard to nationals from the various Member States. The 
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human resources of the European administration must consist of a proportional 
representation of citizens from the Member States. In any event, a geographical balance 
must exist in the European Civil Service because ‘an international administration with not 
only a technical vocation but also a political vocation, such as the European Communities, 
cannot be completely indifferent to the criterion of nationality in recruitment operations, 
whether internal or external. A balance must be found between a harmonious geographical 
distribution and the competence objectives pursued by the competition procedure in the 
interests of the service. It cannot generally be said that such a balance is necessarily 
achieved between both trends. One can prevail over the over, and vice versa, without 
therefore disregarding the principle of equal treatment’167. Therefore, the need for the 
Community administration to remedy a geographical disequilibrium in the posts within its 
departments when recruiting must give way to the requirements of the interests of the 
service and the consideration of the personal merits of the candidates168, and also the 
principle that proper regard should be had for the career prospects of officials must take 
precedence, in certain cases, over considerations relating to the maintenance of a 
geographical balance in the composition of the staff of the Union169. 
 
The criteria when applying the principle mean that different Member States must be treated 
differently, bearing in mind, fundamentally and in accordance with the general European 
legal system, the populations170of the various Member States. However, the geographical 
balance is always moderated by the essential nature of the European Civil Service, namely: 
under no circumstances can the independence of European officials with regard to the 
Member States be limited, particularly with regard to their State of origin171. The 
geographical balance has become a criterion that guides the whole staff policy of all the 
institutions and does not just affect officials. Due to the stated aim of preventing units or 
departments (and indirectly the policy of an institution) from being monopolised by one 
Member State, it is compulsory to ensure harmonious representation, as stated above, in all 
staff categories: temporary staff, contract staff, seconded national experts, agency workers 
and, to split hairs, stagiaires. 
 
Article 27 of the Staff Regulations provides that European officials shall be ‘recruited on the 
broadest possible geographical basis from among nationals of Member States of the 
Communities’. This wording is not original172, although this could not have been expected to 
be otherwise in order to solve such a problem. Furthermore, it should be noted that the 
geographical balance criterion is taken into account only when recruiting, and not when 
promoting, although this is true only in terms of the theoretical wording of the Staff 
Regulations, as, when filling any post, and particularly in the delicate case of promotions, the 
nationality that the official must have is an element that consciously or subconsciously 
influences the decision. 
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In any event, the geographical balance rule is observed according to the political influence 
inherent in posts: it is not applied to posts for which the appointment criterion is specifically 
political (members of the institutions); it is also not applied to posts at the lower end of the 
scale (i.e. local staff), as their political influence is zero; and it is also not – although not 
automatically – applied to posts in the language service, as in these language qualifications 
are normally linked to nationality. In any case, this balance must not be pursued within 
administrative or organisational units, as this would add another factor of rigidity to staff 
management. 
  
As can be seen, the European administration is therefore the setting for a conflict between 
the selection of people according to their capabilities and individual skills, based on an 
assessment of their personality, a scientific approach to recruitment and the independence of 
the international civil service, and an overall numerical selection, which resurrects, through 
geographical distribution, the anachronistic theory of international officials as representatives 
of national interests.  
 
Despite everything, geographical balance cannot be regarded as a necessary evil or as the 
very negation of the supranationality or originality of the Union, without adequately 
assessing the positive effects inherent in this structural element of the European Civil 
Service. ‘Geographical distribution’ according to Kern ‘is based on the need to combine the 
whole gamut of national characteristics in dealing with the difficulties and problems that 
continually arise in the course of international cooperation’173. In the European Union, 
geographical distribution is in itself an integrating factor174. The fact that officials of different 
nationalities can be found in the Council, in Parliament and in the Commission is a factor of 
international cooperation that should not be forgotten. While this is certainly true, it is 
perhaps too audacious for Dubois to assert that geographical distribution, rather than being 
an agreed and inevitable evil, was expressly included in the Staff Regulations to ensure the 
best possible harmony between the Community’s action and that of the Member States175. 
 
In any event, geographical balance actually responds to the interests of the service: it 
enables better understanding of national realities and mentalities, and is a guarantee of the 
quality of European action. The essence of geographical balance lies in the fact that, in 
serving the same European interests, there are as many mentalities, cultures and ways of 
tackling problems and finding solutions as there are Member States involved in European 
integration. 
 
However, geographical balance can also have perverse effects. We have already shown how 
it impacts on recruitment – which Dubouis notably termed ‘political mortgage’176 – by 
sidestepping the principles of qualification, capacity and equality. Geographical balance 
actually entails real discrimination based on nationality, which case-law not only has 
accepted a posteriori177but, which is worse, a priori, by allowing very specific requirements 
which predetermine the nationality of the candidate (think, for example, of those 

                                                 
173  Kern, E., ‘On the Establishment of a European Civil Service’, Int’l Rev. Adm. Sci., 25, 1959, p. 25. 
174  Suvarierol, S., ‘Beyond the Myth of Nationality: Analysing Networks within the European Commission’, West 

European Politics, 2008, Vol. 31, No 4, pp. 701-724. 
175  Dubouis, L., ‘L’évolution de la fonction publique communautaire, concorde-t-elle avec celle des Communautés 

Européennes?’, Études de Droit des Communautés Européennes. Mélanges offerts à Pierre-Henri Teitgen, 1984, 
p. 140. 

176  Dubouis, L., ‘La politique de choix des fonctionnaires dans les Communautés Européennes’, La fonction publique 
en Europe (Dir. Ch. Debbasch), 1981, p. 278. 

177  Judgments of 4 March 1964 in Case 15/63, Claude Lassalle v European Parliament (ECR 1964, p. 57) and of 
6 May 1969 in Case 17/68, Andreas Reinarz v Commission of the European Communities (ECR 1969, p. 61). 

 38 



European Union Civil Service Law 

competitions which require perfect knowledge of a specific language or given legal 
system178).  
 
However, geographical balance also impacts on the whole organisation and staff 
management. Horizontal mobility is negatively impacted due to the difficulty in adjusting 
national balances in both the Directorate-General of origin and the Directorate-General of 
destination. This affects the career opportunities of officials, reducing their prospects and 
making cooperation between the Directorates-General much more difficult than it is in other 
cases. Efficiency is also affected by the difficulty in easily transferring people when necessary 
to other Directorates-General. The accent on nationality also distorts the disciplinary system, 
making it very complicated to remove an official from a post in the event of incompetence, 
particularly if that official does not want to leave. In such cases, the superior is accused of 
discriminating against the nationality of the subordinate, who can seek assistance from his 
national office, thereby politicising the matter. Superiors who are aware of and sensitive to 
the problem either keep the subordinate, with the resulting prejudicial effects on the 
organisation, or try to promote the individual in question out of their unit, thus passing on 
the problem. Promotions are also weakened by nationality, given the requirement for a 
balance of nationalities in the various grades of the hierarchy. The result can be that the best 
qualified person for a post is not necessarily the one who will occupy it if they do not have 
the right nationality179. 

2.4. Unity of the system and institutional autonomy 
 
The European Civil Service system has always pivoted between the centripetal force of the 
unity of the system and the centrifugal force of the autonomy that the institutions, bodies, 
offices and agencies enjoy. However, it is difficult to identify which of the two has conceded 
to the other. It seems that, at the time when the Staff Regulations were drawn up, certain 
institutions (such as the then Assembly180) insistently pushed for the establishment of Staff 
Regulations by and for each institution. This was not the view that prevailed in the end. The 
Staff Regulations had to be unique and identical for all the institutions, as, in a framework of 
interinstitutional cooperation, this criterion was essential both for the functionality of the 
administrative management and for the guarantee of respect for the equal treatment of 
officials and servants of the Communities. 
 
We should not forget that the first to be interested in this unity were the officials themselves. 
‘It would be easy to demonstrate that, the more unified the European civil service is, by 
removing the barriers between one Community and another and even, insofar as possible, 
between one institution and another, the easier and more rational it will be to manage staff 
and the more possibilities there will be to ensure that officials enjoy career satisfaction, 
which is a real basis for their independence. To put it another way, the formation of a 
significant and comprehensive body of officials is not an insignificant factor in their 
independence’181. 
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However, the European Civil Service has always been bound by institutional or organic 
autonomy. The Treaties, by giving each of the institutions, bodies, offices and agencies the 
capacity to set their own internal rules, recognises their administrative autonomy, which is 
expressed, inter alia, in the following aspects. Firstly, they enjoy the competence to 
determine which authorities will be invested with the power to carry out appointments, i.e. 
to determine, by delegation, their internal organs which will exercise the competences under 
the Staff Regulations of Officials. Secondly, each institution exclusively determines its own 
staff needs: this stems from the fact that each institution draws up the provisional statement 
of its administrative costs and is expressed, for example, in the capacity of the institutions to 
fill or not fill a post that has become vacant182. However, between the determination of its 
staff needs and the decision to fill a vacant post lies an essential and compulsory operation: 
namely, the budgetary phase of the recruitment. It is in this phase that the autonomy of the 
institutions is limited, with regard to both the Member States and between the institutions. 
 
Thirdly, it is the institution itself that selects officials. This is an exclusive competence, firstly 
of the administration – which not even the Court of Justice can assume183by replacing 
administrative decisions with its judgments – and secondly of the competent authority of 
each institution184(second paragraph of Article 30 of the Staff Regulations). Fourthly, it is the 
institution that decides on the internal administrative organisation of each institution 
(management and operating structures), and also on the description of the duties and 
powers attaching to each type of post (subject to an opinion from the Staff Regulations 
Committee and based on the table in Annex I to the Staff Regulations, which establishes the 
correspondence between each type of post and career: Article 5(4) of the Staff Regulations). 
 
In short, we must bear in mind, on the one hand, the competence in terms of administrative 
organisation recognised to each institution by case-law and, on the other hand, that each 
institution is responsible for determining its own staff needs and for proposing, each year to 
the budgetary authority, in the statement of its forecast costs, a new organisation chart for 
its departments185. As Roblot concludes, the functional autonomy of the institutions can only 
be guaranteed insofar as each institution has its own administration: ‘each institution must 
possess its own authorities invested with the power of appointment; each institution must be 
able to alone assess its staff needs and alone decide whether or not to recruit officials; 
finally, each institution must be able to select its own officials’186. 
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It follows from all this that we can only talk about a European Civil Service in general terms, 
which, firstly, is based on the same Staff Regulations (recruitment, structure, career, rights 
and obligations) and, secondly, has occasional common management structures (pensions 
and social security scheme, selection office). Beyond this, European Civil Service Law must 
respect an institutional heterogeneity, which resists administrative homogeneity in terms of 
both organisation and staff management. The institutional goals of each institution, body, 
office or agency require the confirmation, on the one hand, of its internal administrative 
autonomy and, on the other, its independence from the other institutions. 
 
Right from the start, not even the existence of three Treaties and three Communities could 
prevent the gradual advance towards unity. The first step was institutional unity, which 
began in 1957 with the Assembly and the Court of Justice, and which culminated in 1965 
with the merger of the ‘executives’, the Commission and the Council. The next step occurred 
when the 1965 Brussels Treaty confirmed the existence of a ‘single administration’, which 
was a legal fiction based on the functional unity that case-law had previously confirmed. In 
fact, it was specifically in the context of European Civil Service disputes that the principle of 
functional unity of the European Communities was confirmed for the first time. In the words 
of Advocate General Roemer: ‘the European Treaties therefore constitute no more than the 
partial achievement of a far-reaching general programme which is characterised by the 
overriding concept of a more extensive integration of European States. This elementary fact 
takes precedence over the consideration that various treaties and various communities were 
established to ensure the legal achievement of the plan ... While it is true that at present 
legal unity of the three European Communities cannot be said to exist, the fact must not be 
overlooked that already existing legal links between the three Communities and the unity of 
ideals of the institutions constitute a reality giving impetus to closer legal unity’187. 
 
This unifying trend has developed both through rules laid down by the legislature or by 
agreement between the institutions and through case-law of the European courts. As a 
result, the movement towards unity has occurred through a triad of elements: legislation, 
case-law and management. 
 
The first to undermine the institutional autonomy were the Merger Treaties, both in 1957 
and in 1965. According to the Treaties, the autonomy that the various institutions enjoyed 
was only effective in the relations between them. ‘That autonomy does not apply to the law 
on officials, as it does not create the law on officials for just one institution ... The Treaty 
aims to establish a law on officials common to the various institutions and, as a result, the 
distribution of responsibilities between the institutions must not be taken into 
consideration’188. The ‘single administration’ provided for by the Merger Treaty and the 
provisions on officials and servants contained in the same text had, as their objective, ‘not to 
merge into one the administrations of the four common institutions, but to establish a single 
set of Staff Regulations applicable to all officials, regardless of whether they had been 
initially recruited by the ECSC, by the EEC or by Euratom and regardless of which institution 
they belonged to at the time when the Merger Treaty came into force’189. 
 

                                                 
187  Opinion of Mr Advocate General Roemer delivered on 10 May 1960 in Joined Cases 27/59 and 39/59, Alberto 

Campolongo v High Authority of the European Coal and Steel Community (ECR 1960, p. 391). 
188  Partsch, K.J., ‘Les rapports de droit entre les agents européens et les Communautés qui les emploient’, Colloque 

sur la fonction publique européenne (Bruxelles, 27-29 mai 1960), I.I.S.A., Brussels, 1960, p. 26. 
189  Roblot, D., Le recrutement ... op. cit., p. 125. 

 41 



Policy Department C: Citizens' Rights and Constitutional Affairs 
 

Clearly, the merger of the institutions – both in 1957 and in 1965 – unavoidably resulted in 
the establishment of a more unified Civil Service190. That is why in 1968 a single set of Staff 
Regulations was adopted for all officials of the European Communities, regardless of the 
institution for which they worked. Exceptionally, just a few European bodies, due to their 
specialised work, are excluded from the common Staff Regulations: the European Central 
Bank, the European Investment Bank, and certain agencies such as Europol or Eurojust. 
 
It is at the third level – i.e. implementing legislation – where this legislative unity, rather 
than being curtailed, must make the first concessions to the axiomatic institutional 
autonomy. Even so, as we have seen, there is a form of legislative development imposed by 
the Staff Regulations, with a view to interinstitutional harmonisation, which involves adoption 
by agreement between all the institutions. 
 
The case-law of the European courts forms an important unifying factor within the European 
Union Civil Service. Despite these rulings clearly always being made with regard to one 
particular institution or body in order to resolve specific disputes, the interpretations that 
they make of the Staff Regulations and implementing legislation (particularly the common 
rules) involve general assertions that are valid for the whole European Civil Service, both 
where they enshrine general principles of law or of the European Civil Service (fundamental 
rights, structural principles of the employment system, etc.) and where management 
problems are solved, which may directly prove to be paradigmatic for the other institutions 
or bodies not directly affected. 
 
Case-law has confirmed the administrative autonomy of the institutions since its first 
judgments191, although the Campolongo case192sowed some confusion by proclaiming the 
principle of functional unity of the European Communities and its institutions, which was 
subsequently somewhat attenuated by the principle of unity of the European career 
system193. Finally, following these vacillations, subsequent case-law went back to 
unequivocally recognising that each institution had ‘the competence and the duty to interpret 
the wording’ of the Staff Regulations194, by enshrining their competence ‘to exercise, with 
regard to such servants ... the powers of an employer: appointment, dismissal, etc.’, which 
competence is the ‘peculiar and exclusive capacity of an institution’195. 
 

                                                 
190  See Bowett, D.W., ‘Tenure, Fixed-term, secondment from governments: The United Nations Civil Service and the 

European Civil Service Compared’, N.Y.U. J. Int’l Law & Pol., 14, 1982, p. 800. 
191  Judgment of 19 July 1955 in Case 1/55, M. Antoine Kergall v Common Assembly of the European Coal and Steel 

Community (ECR 1954-1956, p. 151): the Assembly ‘has the power to organise its secretariat as it wishes and in 
the interests of the service’; judgment of 12 December 1957 in Joined Cases 7/56, 3/57 to 7/57, Dineke Algera, 
Giacomo Cicconardi, Simone Couturaud, Ignazio Genuardi, Félicie Steichen v Common Assembly of the European 
Coal and Steel Community (ECR 1957-1958, p. 39): ‘The institutions are autonomous within the limits of their 
powers’ and ‘the functional autonomy of the Assembly exists only within the limits of the tasks assigned to it by 
the Treaty’; opinion of Mr Advocate General Roemer delivered on 23 November 1956 in Case 1/56, M. René 
Bourgaux v Common Assembly of the European Coal and Steel Community (ECR 1954-1956, p. 361): under the 
principle of the ‘independence of the institutions’ of the ECSC, ‘the Common Assembly ... could not assign the 
applicant to a post which was vacant in another institution of the Community’. 

192  Judgment of 15 July 1960 in Joined Cases 27/59 and 39/59, Alberto Campolongo v High Authority of the 
European Coal and Steel Community (ECR 1960, p. 795). 

193  In the judgment of 11 July 1968 in Case 3/68, Fernand De Schacht v Council of the European Communities (ECR 
1968, p. 395), the Court faced the issue of determining whether the movement of an official, who was passed 
from one institution to another, could be likened to a termination of service. The Court of Justice replied in the 
negative, but without resorting to the principle of functional unity of the European Communities and its 
institutions, but rather to the new principle of unity of the Community career system. 

194 Judgment of 1 June 1961 in Case 15/60, Gabriel Simon v Court of Justice of the European Communities 
(ECR 1961, p. 115: The President of the Court cannot be denied the competence and duty to interpret the Staff 
Regulations which he is called upon to apply subject to review by the Court of the correctness of this 
interpretation. 

195 Opinion of Mr Advocate General Lagrange delivered on 14 December 1961 in Case 25/60, Mrs Leda De Bruyn v 
European Parliament (ECR XVIII, p. 21). 
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In terms of management, mechanisms have also been created to avoid excessive 
diversification when applying the rules. The first of these mechanisms is the Board of Heads 
of Administration of the Institutions. In accordance with a mandate laid down by Article 110 
of the Staff Regulations, the staff managers of the various institutions periodically meet in 
sessions which culminate in the adoption of common criteria for interpreting the Staff 
Regulations and the implementing legislation. Clearly, the Board’s opinions do not have any 
direct legislative value, as they must be subsequently taken on board by the institutions 
when adopting specific decisions through the authorities designated to exercise legislative 
competence. Also, the Staff Regulations – or, more correctly, the specific common rules – 
have laid down a common management rule for aspects such as pensions and social security 
benefits (for which the Commission is responsible).  
  
Interinstitutional cooperation was eventually incorporated in the Staff Regulations in 
1992196through the inclusion of a new subparagraph in Article 2, authorising two or more 
institutions to entrust, to one of them or to an interinstitutional body, the exercise of the 
powers conferred on the appointing authority in respect of recruitment with regard to any 
area of management, other than decisions relating to appointments, promotions or transfers 
of officials. Under this provision, for example, the Personnel Selection Office was created 
through a joint Decision197of the European Parliament, the Council, the Commission, the 
Court of Justice, the Court of Auditors, the Economic and Social Committee, the Committee 
of the Regions and the European Ombudsman. However, this does not exclude said Office 
also selecting staff for ‘a body, office or agency established by or in accordance with the 
Treaties’, at the request of said body, office or agency (Article 2(2) of the Decision). The 
Office, as its name suggests, is a ‘selection’ office. To that end, at the request of an 
institution or body, the Office will organise open competitions in order to draw up reserve 
lists with a view to the appointment of officials and the contracting of servants. The 
competitions will be organised in compliance with the Staff Regulations and the notice of 
vacancy, on the basis of harmonised criteria laid down by the institutions and bodies198 and 
in compliance with the work programme approved by the Management Board of the Office. 
The Office will only draw up lists of suitable candidates or reserve lists. The competent 
authority of each institution, body, office or agency will then decide on the appointment of 
the persons selected. In other words, the recruitment phase continues to be the exclusive 
competence of each institution, with attempts to harmonise the use of reserve lists not 
having succeeded. 
 
 
 
 

                                                 
196  Council Regulation (EEC, Euratom, ECSC) No 3947/92 (OJ L 404, 31.12.1992, p. 1). 
197  Decision 2002/620/EC of the European Parliament, the Council, the Commission, the Court of Justice, the Court 

of Auditors, the Economic and Social Committee, the Committee of the Regions and the European Ombudsman 
of 25 July 2002 establishing a European Communities Personnel Selection Office (OJ L 197, 26.7.2002, p. 53). 
Decision developed through Decision 2002/621/EC of the Secretaries-General of the European Parliament, the 
Council and the Commission, the Registrar of the Court of Justice, the Secretaries-General of the Court of 
Auditors, the Economic and Social Committee and the Committee of the Regions, and the Representative of the 
European Ombudsman of 25 July 2002 on the organisation and operation of the European Communities 
Personnel Selection Office (OJ L 197, 26.7.2002 p. 56). 

198   Draft Agreement between the Secretaries-General of the European Parliament, the Council and the 
Commission, the Registrar of the Court of Justice, the Secretaries-General of the Court of Auditors, the 
Economic and Social Committee and the Committee of the Regions, together with the representative of 
the mediator setting out the common principles for a shared selection and recruitment policy and the 
principles for managing reserve lists, COM (2002) 126 final, Brussels, 6 March 2002 
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2.5. Special rules within the specialised administration of the 
European Union and staff not subject to Civil Service Law 

 
Outside the Regulation containing the Conditions of Employment of other servants and as 
part of the creation of European bodies, offices and agencies with specialised administrative 
tasks, special contractual rules have been established for these entities, in which the 
contractual tie is supplemented by general rules specifying the conditions of employment: 
European Central Bank199; European Investment Bank200; European Union Satellite 
Centre201; European Union Institute for Security Studies202; European Defence Agency203; 
Europol204and the European Foundation for the Improvement of Living and Working 
Conditions205.However, in these cases as well, the European courts have not hesitated to 
resort to the Staff Regulations of Officials in order, by analogy, to fill any gaps that may 
appear in this ‘special law’206. 
 
However, in general, the agencies that were created after the 1990s referred, for their staff 
rules, to those of the Staff Regulations and the Conditions of Employment of other servants, 
as at that time the criterion imposed was that of a single Community Civil Service207, which 
is why the regulations establishing these agencies refer to the rules and regulations 
applicable to officials and other servants of the Union. The latest developments in this area 
of human resources in agencies have involved, on the one hand, the emergence of a new 
staff category – the employee working under contract – which is specifically intended for 
work, among other options, in European agencies, and, on the other hand, the development 
of the possibility of seconded national experts working temporarily for agencies208. The 2004 
reform of the Staff Regulations209aims ‘to ensure that there is a single European civil 
service’, with its scope of application also being extended to agencies ‘in order to safeguard 
the harmonious application’ of staff rules and ‘to ensure staff mobility’ (Fifth and sixth 
recitals of Regulation No 723/2004). The new second paragraph of Article 1a indicates that 
the formal definition of ‘official of the Communities’ ‘shall also apply to persons appointed by 
Community bodies to whom these Staff Regulations apply under the Community acts 
establishing them (hereinafter “agencies”). Any references to “institutions” in these Staff 
Regulations shall apply to agencies’. This does not add a great deal to the existing situation, 
as the Staff Regulations subject their own application to the provisions contained in the 

                                                 
199  Conditions of Employment for Staff of the European Central Bank, 1 July 2003. 
200  Staff Regulations of the European Investment Bank, 20 April 1960 (last revision 24 June 1998). 
201  Staff Regulations of the European Union Satellite Centre (OJ L 39, 9.2.2002, p. 44), adopted by the Council by 

written procedure on 21 December 2001, pursuant to Article 9(3) of Council Joint Action No 2001/555/CFSP of 
20 July 2001 (OJ L 200, 25.7.2001, p. 5). 

202  Staff Regulations of the European Union Institute for Security Studies (OJ L 39, 9.2.2002, p. 18), adopted by the 
Council by written procedure on 21 December 2001, pursuant to Article 8 of Council Joint Action 
No 2001/554/CFSP of 20 July 2001 (OJ L 200, 25.7.2001, p. 1). 

203  Council Decision (2004/676/EC) of 24 September 2004 concerning the Staff Regulations of the European 
Defence Agency (OJ L 310, 7.10.2004, p. 9). 

204  Council act (1999/C 26/07) of 3 December 1998 laying down the staff regulations applicable to Europol 
employees (OJ C 26, 30.1.1999, p. 23). 

205  Council Regulation (ECSC, EEC, Euratom) No 1860/76 of 29 June 1976 laying down the Conditions of 
Employment of Staff of the European Foundation for the Improvement of Living and Working Conditions (OJ L 
214, 6.8.1976, p. 24). 

206  Order of 30 March 2000 in Case T-33/99, Méndez Pinedo v European Central Bank (ECR-SC 2000, p. I-A-63 and 
II-273, paragraphs 30-33).  

207  Document SEC(90) 1836 final, Brussels, 10 October 1990. 
208  Accordingly, under the second subparagraph of Article 19(2) of Regulation (EC) No 460/2004 of the European 

Parliament and of the Council of 10 March 2004 establishing the European Network and Information Security 
Agency: ‘the Agency may also employ officials seconded by Member States on a temporary basis and for a 
maximum of five years’. 

209  Council Regulation (EC, Euratom) No 723/2004 of 22 March 2004 amending the Staff Regulations of officials of 
the European Communities and Conditions of Employment of other servants of the European Communities 
(OJ L 124, 27.4.2004, p. 1). Hereinafter this will be referred to simply as ‘Regulation No 723/2004’. 
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regulations establishing each European agency, which is why almost all of these regulations 
refer, on staff matters, to the Staff Regulations of Officials. Finally, in accordance with the 
new Financial Regulation, the establishment plan for staff of the European agencies shall be 
decided by the budgetary authority (Article 46(3)(d) FR). 
 

The all-encompassing vocation of the official-servant dichotomy suffered a crisis in the 1980s 
when the Commission, faced with the lack of budgetary funds to cover the new competences 
assumed by the Communities, gradually and surreptitiously proceeded to contract staff 
outside the categories stipulated in the legislation. The Court of Justice210allowed this 
practice, firstly because it considered that neither the Staff Regulations of Officials nor the 
Conditions of Employment of other servants represented exhaustive legislation which 
prohibited contracting other staff outside the established legislative framework, given that 
the capacity attributed by Articles 272 and 333 of the Treaty to the Community to establish 
contractual relations regulated by the law of a Member State includes the conclusion of 
employment or service contracts. Secondly, this was because the tasks performed by these 
staff helped to ensure the smooth running of the institution, without, however, constituting 
duties attributed by the Treaties to those institutions. In other words, they were ancillary 
and non-permanent duties. The courts imposed two limits: firstly, where the Union, when 
defining the contractual conditions, did so not in accordance with the needs of the service, 
but with the aim of bypassing European Union Civil Service Law, this would constitute a 
failure to observe the correct procedure211; and secondly, to check that the institution had 
not failed to observe the correct procedure, it was not sufficient to assess whether the 
institution might have legitimately considered that the various types of contract provided for 
in the Conditions of Employment of other servants and subject to the competence of the 
Community courts were not appropriate for the situation of the employees to whom it 
wanted to entrust certain humanitarian aid missions, but that it should also be checked 
whether the working conditions offered to the applicant met the minimum social 
requirements existing in any rule of law212.  

2.6. A specialised European Tribunal for disputes in the European 
Union Civil Service 

 
Article 270 TFEU establishes an exclusive and independent judicial procedure for the legal 
protection of staff working for the European administration, such that these staff are 
restricted to this procedural route for their legal requirements and are excluded from 
invoking Articles 268 and 340 TFEU when claiming compensation and Article 263 when 
requesting the annulment of an act of an institution. Originally, the Court of Justice had 
jurisdiction to hear actions brought by European officials and servants, but this jurisdiction 
was granted to the Court of First Instance on its creation. Under the possibilities opened up 
by the reform of the Treaty of Nice, a specialised court was created for disputes in the 
European Civil Service: the European Union Civil Service Tribunal213. 
 

                                                 
210  Judgment of 6 December 1989 in Case C-249/87, Mulfinger and others v Commission of the European 

Communities (ECR 1989, p. 4127). 
211  Judgment of 19 July 1999 in Case T-74/98, Luciano Mammarella v Commission of the European Communities 

(ECR-SC 1999, p. I-A-151 and II-797, paragraph 40)  
212  Order of 12 November 2008 in Case F-88/07, Juan Luís Domínguez González v Commission of the European 

Communities, paragraph 87.  
213  Council Decision (2004/752/EC, Euratom) of 2 November 2004 establishing the European Union Civil Service 

Tribunal (OJ L 333, 9.11.2004, p. 7). See Fuentetaja, J., ‘The European Union Civil Service Tribunal’, Mélanges 
en hommage à Georges Vandersanden. Promenades au sein du droit européen, Bruylant, Brussels, 2008, pp. 
873-901.  
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The procedure for disputes in the European Civil Service is essentially based on the original 
French administrative disputes procedure. This dispute procedure involves two forms of 
action: on the one hand, an action for annulment, whereby the lawfulness of an 
administrative measure is contested (on the grounds of lack of competence, formal defect or 
procedural error, infringement of the Staff Regulations or general principles of law, or misuse 
of power) and, on the other hand, an action for damages, brought to hold the 
administration liable for damages suffered due to unlawful conduct by the latter. Both forms 
of action have been characterised by the nature of the powers that the European courts can 
exercise in each case, with these being either annulment powers or unlimited jurisdiction 
powers. 
 
The action for damages is, by nature, an unlimited jurisdiction procedure in which the 
Tribunal is asked to place on record the administration’s unlawful conduct, which, by causing 
harm to the person concerned, entitles the latter to claim damages for the harm suffered. 
For its part, the action for annulment typically involves annulment powers, with the aim 
being the annulment of a measure, without the judgment being able to include specific 
orders against the administration. However, thirdly, the Staff Regulations establish that, 
where the aim of the action for annulment is pecuniary in nature, the Tribunal may exercise 
unlimited jurisdiction powers whereby, in such cases – which are characterised by the 
existence not just of an interest but of a genuine subjective right of pecuniary content 
deriving directly from the legislation – the action for annulment offers specific options, as 
these unlimited jurisdiction powers are added to the traditional annulment powers. These 
unlimited jurisdiction powers allow the Tribunal not only to annul the administrative measure 
but also to replace said annulled measure with its own decision, ordering the administration 
to pay the financial amounts due. 
 
The two forms of action are independent, as their assumptions and consequences differ, 
despite which there is an intimate relationship of interdependence between them. The 
unlawfulness of the administration’s conduct is the meeting point which determines that 
claims for damages should accompany the annulment claims and that, where the action for 
damages is closely linked to the action for annulment (the alleged damage has its origin in a 
lack of service dependent on the measure which is the subject of the annulment claims), the 
latter must precede the former, and it is not possible to get round the time-limits for holding 
the administration liable by bringing an action for damages which is not preceded by the 
action for annulment214. However, it is the inter-relationship existing between the two 
actions that, on occasions, hinders their clear differentiation. The peculiar way in which the 
European courts exercise their unlimited jurisdiction powers can metamorphose a pure action 
for annulment into a new action for damages, thereby inventing an unlimited jurisdiction 
which no one has invoked, resulting in claims for damages that no one has made, and 
granting damages in the guise of compensation for which no one has asked215. This is due to 
the need to offer sufficient judicial protection to the applicant who, by the mere annulment 
of the measure, would not see his interests satisfied, or due to the inappropriateness of 
annulling a measure which would have disproportionate effects for the administration or third 
parties216. 
 

                                                 
214  Order of 11 May 1995 in Case T-569/93, Andrew Macrae Moat v Commission of the European Communities 

(ECR-SC 1995, p. I-A-95 and II-305). 
215  Judgments of 5 June 1980 in Case 24/79, Dominique Noëlle Oberthür v Commission of the European 

Communities (ECR 1980, p. 1743); of 22 March 1995 in Case T-583/93, Petros Kotzonis v Economic and Social 
Committee (ECR 1995, p. II-665; ECR-SC 1995, p. I-A-61 and II-203); and of 19 October 1995 in Case T-
562/93, Dieter Obst v Commission of the European Communities (ECR-SC 1995, p. I-A-247 and II-737). 

216  Judgment of 12 October 1978 in Case 86/77, Kuno Ditterich v Commission of the European Communities 
(ECR 1978, p. 1855). 
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In terms of procedure, the legal action must be preceded by an administrative review 
phase, which, as a review, requires the administrative procedure to be split into a prior 
request, where applicable, producing an administrative measure. The dispute process, for 
its part, is subject to conditions of admissibility deriving from the assumptions of the process 
in itself, from the parties or from the procedure. Firstly, the assumptions of the process 
concern the exercise of judicial power by the European courts. This judicial power is granted 
to them by reason of the subject matter (ratione materiae), as European Civil Service Law is 
another area of the European legal system, which can only be interpreted and applied by the 
European courts. The subsequent distribution of this judicial power determines the 
jurisdiction of those courts: disputes between staff and the European administration are 
heard by the European courts (in general by the Civil Service Tribunal and, on appeal, by the 
Court of First Instance, which has become the General Court under the TFEU), whereas 
disputes that may arise between European officials and servants and Member States shall be 
heard by national courts. 
 
As regards the parties, in addition to the general requirements of capacity and 
representation, they must be entitled to bring the action and they must have an interest in 
the case. Active entitlement is often confused with a non-existent jurisdiction or ratione 
personae competence, and has been interpreted very broadly by case-law to allow officials 
and servants access to the process217. The same cannot be said about the concept of 
interest, which is a term that has been assessed in an irregular and erratic manner by the 
European courts, but which in a way should be regarded as the suitability of the claim to 
eliminate the harmful effects that the applicant is suffering to his legal situation. 
Furthermore, the dispute procedure can only take place when the prior administrative phase 
has been exhausted. This requires, on the one hand, that the subject matter of both phases 
is the same and, on the other hand, that said subject matter is definitively determined in the 
administrative phase, which, however, does not prevent flexible interpretation to allow for 
connected or implicit grounds or claims. 

                                                 
217  Therefore, this includes candidates in an external competition (judgment of 31 March 1965 in Case 23/64, 

Thérèse Marie-Louise Vandevyvere v European Parliament (ECR 1965, p. 157)), dependents of an official or 
servant (judgment of 16 June 1971 in Case 18/70, Anne Duraffour v Council of the European Communities (ECR 
1971, p. 515)) and, in general, all those persons who claim the status of official or servant (judgment of 6 
December 1989 in Case C-249/87, Françoise Mulfinger and others v Commission of the European Communities 
(ECR 1989, p. 4127). 
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3. CIVIL SERVICE, EUROPEAN ADMINISTRATION AND 
EUROPEAN ADMINISTRATIVE LAW 

 

 KEY FINDINGS 

 European Union Civil Service Law has not only governed relations between the 
administration and officials, but has helped, in legal terms, to forge the European 
administration and could serve as a basis for developing a new European Union 
Administrative Law 

 
  
The European Civil Service forms the subjective element of the European administration, and 
for decades has been its most visible and legally most organised component. The intense 
and continuing relationship that the European administration has with its staff has required 
very exhaustive regulation of both the organisation and powers of the institutions, bodies, 
offices and agencies with regard to staff matters and of the rights and obligations of officials 
and servants. This legislative regulation has been decisively supplemented by the case-law of 
the European courts, which, by applying Civil Service Law, have developed a formidable set 
of general principles of law that govern the relationship between the administration and its 
staff.  
 
The legislative and judicial solutions that European Union Civil Service Law has developed 
transcend the strict realm of European public employment and are decisively influencing the 
gradual development of an Administrative Law for the European Union, both with regard to 
the organisation and functioning of the European administration when implementing EU law 
and in relations between the public authority (administrative) and the citizen. 
 
As we have seen, the European Union Civil Service has been the administrative and judicial 
catalyst of both the European administration and of an important part of European Union 
Administrative Law. Thanks to the European Civil Service and the case-law that it has 
generated, the existence of a single administration was confirmed in the Merger Treaty, by 
building on the case-law on the functional unity of the Communities, and principles and 
rights inherent in an administrative system have been developed: continuity of public 
service; principle of proportionality; respect for acquired rights; right to a fair hearing; 
principle of protection of legitimate expectation; principle of legal certainty; right to a fair 
trial; right to privacy; freedom of expression; or the fundamental assertion of the principle of 
equality. 
 
More recently, we can see how European Union Civil Service Law has been at the 
judicial genesis of the right to good administration218, even though neither that law 
nor the European courts have dared to transform the principle of good administration into a 
fundamental right219. In the end, the right to good administration, despite all its 

                                                 
218  Azoulai, L., ‘Le principe de bonne administration’, Droit Administratif Européenne (Eds. J.-B. Auby and J. Dutheil 

de la Rochère), Bruylant, 2007, pp. 493-518.  
219  Judgment of 22 May 2007 in Case F-99/06, Adelaida López Teruel v Office for Harmonisation in the Internal 

Market (Trade Marks and Designs) (OHIM), paragraph 92, in which the Civil Service Tribunal found that the 
principle of good administration does not by itself give rights to officials, except where it constitutes an 
expression of specific rights, such as the right to have your affairs handled impartially, fairly and within a 
reasonable time, the right to be heard, the right of access to files, and the obligation of the administration to 
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shortcomings and defects, represents the constitutionalisation not just of the European 
administration but also of European Administrative Law. 
 
The fact that systematising and rationalising the European administration has not been 
attempted until substantial progress has been made in the integration process has not 
prevented a European Administrative Law from gradually being forged, which governs not 
only the organisation and functioning of the European administration but also relations 
between the European public authority and citizens. European Union Civil Service Law has 
led the way in this work, with regulations suited to European law, with procedures 
appropriate for the European administration and with valid principles for shaping a European 
Union Administrative Law. 
 
In any event, the European Civil Service, European administration and European 
Administrative Law220need each other and also create and make each other. The 
precariousness of its law unfailingly limits the functioning of the administration. There is a 
need, therefore, to confirm the existence of a European Administrative Law legislature, which 
can establish a common legal framework for a European administration that is organically 
fragmented. As a result, the enshrinement in the Charter of Fundamental Rights of the 
European Union of a right to good administration must form the basis and starting point from 
which the European legislature equips the European administration with its own specific 
Administrative Law, as a legal instrument allowing it to fulfil its functions and achieve its 
objectives221. 
 
 

                                                                                                                                                               
give reasons for decisions, as laid down by Article 41 of the Charter of Fundamental Rights of the European 
Union. In general terms, the Court of First Instance defined the scope of this right in the judgment of 4 October 
2006 in Case T-193/04, Hans-Martin Tillack v Commission of the European Communities (ECR 2006, p. II-3995), 
as subsequently confirmed by the judgment of 18 June 2008 in Case T-410/03, Hoechst GmbH, formerly 
Hoechst AG v Commission of the European Communities (ECR 2008, p. II-881). In terms of legal opinion, see 
Dutheil de la Rochère, J., ‘The EU Charter of Fundamental Rights, Not Binding but Influential: the Example of 
Good Administration, Continuity and Change in EU Law: Essays in Honour of Sir Francis Jacobs (Eds. A. Arnull, P. 
Eeckhout and T. Tridimas), OUP, 2008, pp. 157-171, and Wakefield, J., The Right to Good Administration, 
Kluwer, 2007, p. 65. However, in favour of regarding the ‘right to good administration’ as a true subjective right, 
see Nieto Garrido, E., ‘Administración europea y derechos fundamentales: los derechos a una buena 
administración, de acceso a los documentos y a la protección de datos de carácter personal’, Nieto Garrido, E. 
and Martín Delgado, I., Derecho Administrativo europeo en el Tratado de Lisboa, Marcial Pons, 2010, pp. 65-68. 

220  See, in general, Chiti, M.P. and Greco, G. (Eds.), Trattato di diritto amministrativo europeo, Giuffrè, Milan 1997; 
Chiti, M.P., Diritto amministrativo europeo, 2nd ed., Giuffrè, Milan, 2004; and Craig, P.P., EU Administrative 
Law, OUP, 2006. 

221  Martín Delgado, I., ‘Hacia una norma europea de procedimiento administrativo’, Nieto Garrido, E. and Martín 
Delgado, I., Derecho Administrativo europeo en el Tratado de Lisboa, Marcial Pons, 2010, pp. 172-181; 
Fuentetaja, J., ‘El derecho a la buena administración en la Carta de los Derechos Fundamentales de la Unión 
Europea’, Revista de Derecho de la Unión Europea, 2008, n. 15, pp. 137-154. 
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