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Abstract 
Differences in application of Directive 2008/52/EC on certain aspects of mediation 
in civil and commercial matters have brought to light varied loopholes from 
Member State to Member State. The main obstacles holding back the development 
of legal mediation are essentially to be found in the practical organisation of 
mediation and, to a lesser extent, in the overuse of the notion of public policy. This 
development has also suffered, particularly at cross-border level, from mismatches 
in the accreditation of the training of mediators. Debate has also raged over 
whether mediation should be made mandatory or whether financial incentives 
(such as obliging parties who refuse to enter into mediation to pay the cost of 
proceedings) should be introduced to encourage the use thereof. 
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SUMMARY 

The transposition of Directive 2008/52/EC of the European Parliament and of the Council 
of 21 May 2008 has differed greatly from Member State to Member State. Some 
Member States settled for a relatively literal transposition, others deemed their law to 
already be in accordance with the directive and decided not to act and the remainder used 
the directive as an opportunity to carry out an in-depth revision of alternative ways to 
dispense justice. The expectations of judges thus vary a great deal from Member State to 
Member State. There is, however, one striking similarity: judges in all of the countries 
attach great importance to alternative systems, in particular mediation.  
 
Conventional mediation – i.e. mediation not ordered by the judge – is generally the form 
that works the best: judges have nothing against this kind of ‘private justice’ and are able 
to endorse without major problems agreements made under the aegis of an accredited 
mediator. 
 
Judicial mediation – i.e. mediation ordered by judges but not necessarily carried out by 
them – is finding it harder to become accepted in some Member States than others. This is 
strange given that most Member States have legal provisions or general legal principles 
encouraging judges to seek out-of-court settlements to disputes. The fact that mediation 
does not in fact alleviate the problem of the backlog of cases in our overworked courts may 
explain this reticence. 
 
European judges have no set list of alternative options that they must offer. They may 
oversee court mediation and make use of certain mediation techniques and suggest 
solutions. This form of settlement in court is commonly used in many countries and is often 
effective, and this success rate is itself one reason why mediation has not become more 
widely used there. Judges deciding to ‘outsource’ the dispute to an external mediator will 
have some difficulty finding indications in the directive, which provides for a great deal of 
flexibility in how mediation is carried out, unless of course the content of the directive has 
been transposed chapter and verse into their national law. Judges often lament that the 
excessive flexibility accorded by the directive prevents Europe from having a common 
form of mediation. 
 
The differing approaches to mediation from Member State to Member State are 
immediately evident in numerous fields. One such field is public policy. Notions of national 
public policy will limit the possible scope of the directive. It is therefore necessary to 
examine, legal system by legal system, in what fields mediation can be used. What is more, 
judges will only enforce agreements reached in mediation if they do not clash with public 
policy and, even then, major differences may be seen if judges see public policy as differing 
from one country to another. 
 
Public policy is not the only obstacle impeding the development of mediation. There are 
certain alternative solutions to mediation, either on a sector-specific basis or open to 
all, a fact which makes mediation a less attractive option. This is particularly the case in the 
area of consumer rights, which are protected by texts that are both numerous and 
sometimes little known. Alternative forms of mediation can infringe the right to a defence 
and are to a certain extent optional, but often make mediation less of a necessity. It is hard 
to gauge the success of these options with any accuracy, but, on the whole, reactions to 
them have not been overwhelmingly positive. 
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One point that has not at all been problematic, however, is the fact that the directive 
formally applies only to cross-border disputes: taken as a whole, the national legal systems 
considered that distinct systems for cross-border and national mediation could not 
coexist within the same country and thus, in transposing the directive, created a common 
system. This was to be expected. 

 
So as to establish legal mediation once and for all, judges sometimes believe that it would 
be wise to make it mandatory or give financial incentives for its use. Making mediation 
mandatory clashes with the conviction held by certain judges who consider this to be 
contradictory since mediation presupposes an act that is specifically voluntary. As for 
financial incentives, the provisions of the European Convention on Human Rights and the 
EU Charter of Fundamental Rights forbid any requirements that could remove the free will 
of citizens seeking justice. 
 
Another way of promoting mediation is to encourage companies to include mediation 
clauses in their general terms of business and to recognise the effectiveness of 
mediation if one of the parties does not observe them. 
 
The directive contains few obligations as to how mediation should be organised. 
However, in Europe, a set of arrangements have progressively been defined which are 
becoming ever more widely accepted. In most countries judges may not assume 
themselves the role of mediator. The importance of the lawyer’s role is generally 
recognised. Professional mediators normally follow codes of good conduct, thus according 
rights to people availing themselves of their services. Much, however, remains to be done, 
particularly in establishing welcome structures and developing electronic mediation. Much 
also remains to be done regarding the accreditation of mediators: there are great 
divergences between national systems.   
     
The directive has therefore not created a pan-European system in the strictest sense, but 
still has relatively specific provisions in two fields: legal proceedings must be suspended 
when mediation is attempted and confidentiality is the very essence of mediation. It is 
striking to note that even in these two of the directive’s most crucial requirements, national 
law have continued to diverge. Furthermore, the directive’s rules on confidentiality are not 
strict enough, which will sometimes lead to national parliaments or judges giving them a 
different scope. 
 
To end on a positive note, the directive enables agreements concluded to be implemented 
easily, whilst making it difficult to circumvent rules of public policy. 
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1. A DESIRE FOR CHANGE 
 

Main findings 

 The judges do not consider the present system satisfactory. 

 The mediation directive is a reflection of a perceptible desire for change on the part 
of both the public and judges.  

1.1. Introduction 

The Member States of the European Union have, to varying degrees, taken the view that 
they should formally implement Directive 2008/52/EC of the European Parliament and of 
the Council of 21 May 2008 on certain aspects of mediation in civil and commercial 
matters1. Some governments have not considered it necessary to do so, since their law is 
already established in line with the directive, some are still considering the matter and 
some have used the opportunity afforded by the directive for a fairly comprehensive 
regulation of the law on mediation2. The lesson that national judges learn from 
transposition of the directive will largely depend on the manner in which their State has 
implemented the directive, particularly since national judges have often been involved in 
its transposition.  

1.1. General expectation of alternative systems 

1.1.1. The alternative as a principle: its raison d’être 
 
A significant number of judges, associations of judges and bodies such as judicial service 
commissions, which exist in all the Member States of the Union, are critical of the way in 
which justice is dispensed by the legal system. Although this is not a new development, the 
criticism has several new aspects. The criticism from judges is aimed not so much at 
failures by individual judges, even if failures are recognised, as at the wide range and 
inconsistency of substantive law with multiple sources, which judges can no longer control, 
the inadequacy of the complex and unsystematic procedural law and the stifling nature of 
the judicial system. Furthermore, the criticisms are not consistent3. 
 
This critical assessment is borne out in business circles, where the view is that case-law is 
often erratic, particularly in the civil courts, which pay very little attention to precedent. 
The task of judges is not made any easier by the diversity of sources of regulation and the 
very technical nature of some laws, so that they no longer or can no longer intuitively 
arrive at the correct solution4. Many authors have stressed that the rule is ineffective for 
citizens themselves5. 
 
Even assuming that judges are well-informed and reasonably competent, they are often 
dealing with laws whose purpose is at odds with both their own sense of justice and the 

                                                 
1   OJ L 136, 24.5.2008, p. 3. 
2   For a brief (incomplete) survey, see www.gemme.eu. 
3  See, for example, F. Erdman and G. de Leval, Dialogues de justice, July 2004 (SFP-justice, Belgium). 
4  As well as the fact that, according to some views, the excess of digital information is not conducive to reflection. 
5  F. Fleerackers, 'The Role of Lawyers in Interaction: Mediation, ADR and Legal Thinking', in The new EU-directive 

on Mediation, Maklu 2008, pp. 25-34. 
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common good. More and more laws are enacted to protect a special interest of some kind. 
Paradoxically, when the legislature is unable to formulate a clear and consensual rule it 
sometimes gives way to the temptation to delegate to judges the responsibility for 
arbitrating between different interests by drawing up laws embodying vague concepts such 
as reasonableness, fairness, proportionality or good faith. This reference to vague concepts 
has given judges greater discretion but, at the same time, it creates doubt and 
considerably increases legal uncertainty and transaction costs and encourages more 
litigation. In most civil law countries the procedural rules are extraordinarily complex. The 
codes of civil procedure developed on the pretext of protecting the rights to a fair hearing 
require strong control and are a distraction from the matter at issue in proceedings. 

1.1.2. Judges forced to work in unfavourable conditions 
 
The conduct of proceedings is not made any easier by the rules of the judicial system. The 
emphasis on the powers of chiefs of police (at the expense of decisions on their systems by 
the bench of judges) is still prevalent in the judiciary, whereas business and government 
departments often have different arrangements. The executive does not assign the courts a 
sufficient role in managing the details of their operation and does not confer sufficient 
responsibility on them. The number of courts is usually inadequate; in many countries the 
number of courts is the same as it was in the nineteenth century, although citizens are 
much more mobile than they were at that time. 
 
All these factors have made judges more aware that their response to the expectations of 
citizens might be inadequate. The support for seeking an alternative solution for 
proceedings and hence the expectations of effective implementation of the directive are a 
reflection of that awareness. Social conflict is inevitable, even between people who are 
accommodating: the mistaken perception of another person's views or feelings is already 
creating conflict. The response to that conflict calls for understanding of the problems of 
citizens who consider themselves unique and whose habits and tastes are more easily 
identifiable thanks to techniques of communication. The European directive is a response to 
a widely held view amongst judges that our States need to introduce channels that differ 
from the traditional legal channels. 
 

2. CONVENTIONAL MEDIATION 
 

Main findings 

Judges have no objection in principle to the parties reaching agreement between 
themselves to settle their differences without State intervention.  

 
It is not easy to determine judges’ attitudes to purely conventional mediation with any 
certainty because, by definition, they have no contact with mediation of this kind except 
where some form of control has to be exercised when one of the parties fails to comply 
with the agreement concluded at the end of a successful mediation.  
 
Thinking has changed to such an extent that forms of private justice are frequent and are 
taken for granted. The preference for arbitration and the Anglo-American example have 
been decisive in this connection. There is no sign in the written records of the judiciary of 
opposition in principle to private justice: judges are not against forms of private justice 
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when it is clear that they are useful, that they do not entail prohibitive costs, and that 
fundamental rights are duly respected6. In this connection, the directive gives States full 
discretion except as regards the effects of mediation on the prescription and execution of 
agreements (see point 9 below). 
 

3. JUDICIAL MEDIATION: THE OBLIGATION TO SEEK 
OUT-OF-COURT SETTLEMENTS 

 

Main findings 

Both specific provisions and universally accepted general principles require the courts to 
seek out-of-court settlements. The directive contains nothing new in this connection. 
Mediation is not directly intended to alleviate the backlog of cases in the courts and 
emphasis on this aspect clouds the issue. 

3.1. The general obligation to seek out-of-court settlements 
 
The study is mainly concerned with judicial mediation, i.e. mediation that is suggested or 
ordered in the context of proceedings before the national courts. 
 
The European courts to which a case is referred in the context of judicial proceedings are 
required, first, to seek some form of conciliation, be it through conciliation conducted by 
the courts themselves or by recourse to mediation. This is a general principle of law in 
some countries or a legal obligation. 
 
In several cases, the domestic legislation explicitly requires that some form of conciliation 
between the parties be sought. Thus, in German law, a (federal) provision encourages the 
court to seek a consensus between the parties: ‘§ 278 ZPO Gütliche Streitbeilegung, 
Güteverhandlung, Vergleich: Das Gericht soll in jeder Lage des Verfahrens auf eine gütliche 
Beilegung des Rechtsstreits oder einzelner Streitpunkte bedacht sein’ [Article 278, Code of 
Civil Procedure, Amicable settlement, mediation, conciliation: The court should consider 
amicable settlement of the dispute or of specific issues at every stage in the proceedings]. 
In English law, similar principles are implicit in the Civil procedure rules, under which the 
court is required to deal with cases justly and to save expense (CPR 1.1, 1.2, 1.3, 1.4). 
 
This principle, although not explicit in all legal systems, is nevertheless a principle to which 
most courts adhere. The pace of justice and judicial procedures, especially in the higher 
courts, does not always allow the court to dwell on it but most courts still have this 
objective very much in mind. 
 
The directive was drafted in the same spirit. The principle is not explicitly affirmed, 
however, in general wording along the lines of the German law, although that would 
probably have been more effective. 

                                                 
6  There have been various reactions to arbitration, however, on account of the unreasonable cost involved. 
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3.2. Mediation is not preferred because it alleviates the backlog of 
cases in the courts  

 
Irrespective of the course that is adopted – conventional mediation or judicial mediation – 
judges do not generally expect the provisions implementing the directive to alleviate the 
backlog of cases in the courts, although the prospect of doing so is sometimes mentioned 
in some of the preparatory work. This is not the case in the United Kingdom where, for 
special reasons, ADRs are absolutely necessary. In most European States, the question 
does not arise in these terms: the courts are convinced that the merits of ADRs do lie in the 
somewhat imaginary time they save. This is spectacularly true of mediation in criminal 
cases but it is also true of mediation in civil cases. The relatively few instances of judicial 
mediation confirms that mediation ordered by the court is still marginal, partly because it 
does not ultimately serve to alleviate the backlog of cases in the courts. Mediation is not 
being helped by an argument that can easily be disproved. 
 
It is possible, however, that as the systematic search for out-of-court settlements 
advances, people may cease to define their social relations in terms of conflicting rights, 
and this should ultimately reduce the pressure on the courts. 
 

4. THE PREFERRED TYPE OF ALTERNATIVE SCHEME 
 

Main findings 

 No specific alternative approach has unanimous support in the EU.  

 The directive does not prescribe a specific model. The fact that ADRs are not really 
integrated into national procedures discourages the use of mediation. 

 The courts are more at home with conciliation schemes, which they would like to see 
developed at national level (settlement in court). 

4.1. No set list of alternative options 
 
Even if they agree readily on the principle that the litigant must be offered alternatives to 
the ordinary dispute procedure, judges are not united as to what is the best alternative. 
 
They prefer alternative methods that are familiar to them and naturally tend to opt for 
those close to their own method of operating, which is why it is easier to persuade them to 
go for conciliation than for mediation. Simply because systems of settlement in court are 
effective, as in German law, the judges tend to be less interested in mediation. 
 
If judicial mediation is to make good progress, judges must be involved more closely in the 
process of alternative justice. However useful it may be, it is not enough to inform or train 
judges more fully in mediation and conciliation procedures. Mediation or any other form of 
alternative dispute settlement needs to be incorporated in the judge's natural mode of 
action and reflection, which means that national procedural rules need to be adjusted. 
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The judge can play an active part in finding an alternative solution to a conflict in several 
ways. The first is for the judge to endeavour (or agree) to refer the case to external 
mediation or arbitration. That is a way of almost totally removing the case, as an ordinary 
court judge (not necessarily the judge who referred the case for mediation) will not 
intervene again until later, possibly at the stage of ratifying or enforcing an agreement. 
Studies have been carried out on the judge's task in that kind of context and on the 
practical and intellectual tools he should be offered so that he can refer the case in an 
intelligent and efficient manner.7 The results remain modest, except in relation to family 
law. There has been a slight increase in that form of participation since the publication of 
the directive. 
 
There is a second, more direct form of participation: the judge refers the matter to himself 
or it is referred to him by a court colleague and he institutes a form of conciliation or 
mediation; it is understood that he will not rule on the merits of the case if no agreement is 
reached. In Germany, for instance, the judge may act as mediator under certain 
circumstances and a similar system has been proposed in Latvia. In other countries, 
however, where the judge himself may mediate (as in Poland and Belgium) conciliation is 
the only option if he wishes to keep the case within his jurisdiction (on the understanding 
that if it should fail, the judge who presided over the attempt at conciliation does not also 
rule on the merits of the case)8. 
 
In cases not covered by EU or national legislation, very varied systems have sometimes 
sprung up, depending on the availability and imagination of the judges initiating these 
projects. Judges have always favoured certain systems, such as the Dutch 'comparitie' or 
the mediation system practised in Quebec9. Small-claims and local judges have tended to 
advocate conciliation, because it is the option most familiar to them and does not mean 
outsourcing the dispute. The mediation directive itself (second paragraph of Article 3(a)) 
does not cover that form of mediation. 
 
The judges are certainly awaiting a system that offers a wide range of options, including 
attempts to reach a settlement during proceedings referred to them (provided they do not 
rule on the merits of the case if conciliation fails), without that precluding mediation. In 
their view, the mediation directive, which does not cover judicial mediation as such, needs 
additional (national law) provisions that encourage and structure forms of conciliation more 
familiar to them and, no doubt, more effective. Of course there is nothing to prevent 
conciliation judges from using the techniques of mediation to promote conciliation. 

4.2. Options once the directive has been transposed 

 
EU Member States may opt for fairly minimal transposition and adhere to the traditional 
form of mediation (while not restricting it to national situations). The Portuguese law of 
29 June 2009, which transposes the directive almost entirely, is an example of that trend. 
Similarly, the Greek law of December 2010 faithfully transposes the directive, while 
remaining within the framework of traditional mediation and not affecting other alternative 
procedures. The drawback of transposing the directive rather timidly without taking the 
opportunity to recast all the mechanisms for dispute settlement is a lack of coherence, 
although on the other hand this also allows for many other form of dispute settlement to be 
considered. There is still work to be done here. 
                                                 
7  M. Pel, Referral to mediation, SDU 2008. 
8  In Belgium, stipendiary magistrates generally ask a deputy stipendiary magistrate to take their place if 

conciliation fails. 
9  See I. Verougstraete, 'Judges and mediation', in The new EU directive on mediation, Maklu 2008, pp.37-45. 
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If the directive is not transposed at all, on the grounds that existing national law already 
incorporates a mediation system, that obviously still leaves the whole problem of how to 
create a convincing structure for all the ADRs within a State. 
 
For example, so far Belgian law has not specifically transposed the directive: there is some 
controversy over whether it needs to be transposed; if it was transposed, in order to create 
any added value this would have to be accompanied by judicial organisational measures to 
encourage mediation. Yet there is some controversy about such flanking measures, which 
is delaying any progress. The situation in Polish law is similar: mediation was introduced in 
the civil procedure code in July 2005 and Polish law now complies almost entirely with the 
directive (barring aspects such as the cost of the procedure and the allocation method). 
 
When the directive was adopted, some welcomed the fact that it was not committed to a 
specific form of mediation but gave Member States a great deal of flexibility: that meant 
that in the end the best system would prevail on the basis of a kind of law of the market. 
Recital 17 of the directive describes that approach: market-based solutions would be best, 
resulting from a Darwinian process of selection. That is certainly not the approach taken by 
most European judges. Generally, they expect clear legislative guidance, whether European 
or national, on how to proceed and, if they are not offered a European approach, will 
inevitably be tempted to confine themselves to their own experience and tradition without 
taking much interest in what is happening in other cultures. The mediation prescribed by 
the directive will then remain a mere curiosity that is not widespread enough, and there is 
no reason to believe that the most effective model will be widely adopted. 
 
An overwhelming majority of judges would have preferred to see a Europe-wide system of 
mediation, with essential procedural rules for the whole of the EU. The directive, which 
allows maximum flexibility and contains few fundamental rules (on confidentiality, on 
limitation and prescription periods), is seen as unsatisfactory by many judges because it is 
not sufficiently binding on States and consequently does not harmonise matters enough. It 
would be better to structure it around ordinary procedures. 
 
The various Member State judges consulted by the author of this study are aware that the 
issue is a complex one. Civil (and criminal) procedural law is the reflection of a whole 
national tradition and is difficult to harmonise, but that fact should not stand in the way of 
efforts to impose a common minimum of rules on ADR. In the absence of that, it would be 
up to judges to use existing systems in order to move things forward. 
   

5. AN OBSTACLE TO CREATIVE THINKING BY THE 
JUDGE: PUBLIC POLICY 

 

Main findings 

The directive has enabled obstacles related to national public policy to be eliminated, 
but has introduced new ones, notably in connection with ratification. Judges cannot 
remedy this situation.   
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5.1. National public policy and new forms of justice generally 
 
The directive was very careful to give proper recognition to national public policy, allowing 
the application of mediation to be restricted. Even before there was any question of a 
directive, the public policy of the EU Member States already had the effect of restricting the 
development of mediation.   
 
In the past, national public policy was often counterproductive as it stifled attempts at ADR 
initiated by certain judges outside any formal judicial setting. Because the judiciary was a 
(national) public body, the judge was unable to innovate and use new forms of justice. The 
European directive has the merit of giving proper recognition to mediation within the 
meaning of the directive and encouraging judges to continue with experiments already 
begun, without waiting for the directive to be formally implemented. It is likely that this 
trend will continue, given that the directive is general in nature. 

5.2. Public policy and the scope of mediation 
 
The notion of public policy is an obstacle from another point of view too. Public policy may 
also prevent certain matters from being the subject of an agreement reached by mediation. 
Article 1 of the directive explicitly makes reference to this idea. It is applicable law that will 
determine the extent of the parties' rights. Some legal systems significantly limit the 
parties' rights, notably in family matters (for this very reason these cannot be referred to 
mediation under Algerian law). The directive also excludes cases concerning tax and 
customs law, administrative matters and the liability of the State for acts and omissions in 
the exercise of State authority. These restrictions mean that judges would like to see 
States put in place equivalent systems, notably for relations with officialdom: it is 
increasingly possible for the different arms of public authority (executive, legislature, 
judiciary) to be brought before the courts to answer for alleged shortcomings; it would be 
extremely helpful to have alternative procedures available in this area too. Belgium is 
ahead of the game here: if expressly provided for in law, or if the Council of Ministers has 
given its assent, Article 1724 of the Legal Code (CJ) states that legal entities under public 
law may take part in mediation. The directive does not prohibit this. 
 
States have realised, moreover, that action is needed in areas not covered by the directive, 
and they have created a range of solutions for preventing or settling disputes, notably in 
the area of taxation. These are not mediation as such, but para-judicial remedies which are 
assuming greater and greater importance. 

5.3. Public policy and ratification 
 
National public policy may be a third obstacle to extending mediation. Under the national 
law of obligations of all the Member States of the Union, agreements concluded by parties 
in the course of mediation may not be contrary to public policy. The directive alludes to 
this, limiting the possibility of agreements resulting from mediation being made enforceable 
where this is precluded by the law10 of the State in which the request for enforcement is 
made.  
 
States which encourage private autonomy in contract law will inevitably tend to give a strict 
interpretation to the notion of public policy in this context. Because they have confidence in 

                                                 
10  Including the private international law of that State, in order to avoid circumvention of the prohibition. 
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private autonomy, in interpreting and applying the law of obligations the judge will have no 
objection to the parties reaching agreement to resolve the dispute between them. On the 
other hand, States which tend to objectivise contractual relations, and to emphasise the 
reasonable expectations of the parties and to accept the element of uncertainty in the 
performance of contracts, will bring the element of public policy into play more quickly in 
the supervision of contractual relations. This means that requests for the enforcement of 
agreements resulting from mediation may not necessarily be accepted in all the European 
Union Member States.  
 
It should be borne in mind, moreover, that the directive has effectively prevented the 
parties from seeking an appropriate, favourable forum with a view to obtaining a 
ratification which would be contrary to the requirements of the law of the country in which 
the agreement was concluded. 
 

6. THE SINGLE SYSTEM APPLICABLE BOTH TO 
NATIONAL DISPUTES AND CROSS-BORDER 
DISPUTES, IN ANY SECTOR 

 

Main findings 

 The directive is confined to cross-border disputes, but is in fact applied to domestic 
disputes.  

 It has had little impact on the many forms of mediation which have come into being 
in Europe and which are not very transparent, and thus unsatisfactory.  

 The generic mediation under the directive has competition from many alternative 
systems.   

6.1. Is the foreign element irrelevant? 
 
If there is one point on which European judges have easily reached agreement, it is the 
idea that a single system should be applicable to both national and cross-border ADRs. In 
the view of the judges, the directive, which introduced developments limited to cross-
border exchanges – for reasons whose relevance will not be examined in this study – 
should encourage States to agree on a minimum uniform system, whether or not there is a 
foreign element. 
 
In the words of the French Conseil d’Etat, in a study conducted at the request of the French 
Government:11 
 
The transposition of the directive would, according to the French Conseil d’Etat, thus be a 
way to harmonise the law. The benefit of having a single system for all disputes, whether 
national or cross-border, is that it is not necessary to apply different rules on the basis of 
self-propagating elements which require the application of both the rules stemming from 
the directive and conflicting elements of national law. 

                                                 
11  http://lesrapports.ladocumentationfrancaise.fr/BRP/104000625/0000.pdf 
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In other words, the Government wishes to avoid the juxtaposition of an ‘improved’ system of civil and 
commercial mediation, together with an appropriate framework stemming from the transposition of Directive 
2008/52, and a multitude of purely domestic mediation systems lacking any overall framework. There would 
then inevitably be a depreciation of the latter systems. ‘Cross-border disputes’ means disputes involving natural 
or legal persons established in different Member States of the European Union, in other words disputes having 
intra-European character, to the exclusion of third countries. 

 
France has explicitly taken this course and the National Assembly should give the 
Government the power to establish this uniform system. In Belgium, a country which has 
not, at the moment, taken any steps to improve its law, the legislation relating to 
mediation does not distinguish according to whether or not there is a foreign element. 
Belgium has a general system of civil mediation, which applies in all sectors and which 
largely corresponds to that advocated by the directive. In Portugal, Law 29/2009 of 29 June 
2009 establishes a single, general system, irrespective of whether there is a foreign 
element: this very short law fulfils the aspirations of Portuguese judges in this regard. The 
German bill tabled on 4 August 2010 by the Federal Ministry of Justice does not make any 
distinction either. As is stated in the recitals in the preamble: 
 
The bill does not distinguish between cross-border and national disputes, but places 
mediation in general on a uniform basis, thereby avoiding a legal fragmentation which 
would otherwise occur. It would not really seem appropriate to treat almost identical 
situations differently solely on the basis of formal criteria such as the residence or habitual 
abode of the parties. 

6.2. Mediation or alternative resolution regimes applicable to all 
disputes versus increased or diminished importance for 
particular types of dispute 

 
Because of a natural predisposition towards rationality, any alternative system of justice 
established for a particular type of dispute will meet with resistance. The fact is that special 
systems have been proliferating. 
 
National legislatures themselves have sometimes had to weed out numerous regimes. In 
Germany, there was more than a theoretical danger that each of the Länder would 
advocate a mediation system that would have created internal obstacles. The German draft 
legislation describes all the risks of such fragmentation and largely imposes a uniform 
system. The effect will be to harmonise quite considerably the highly diverse judicial 
practices that exist in the various Länder. 
 
The sectoral adaptation of mediation poses fewer problems. The directive has not really 
affected the out-of-court procedures that already existed in the various sectors.  

6.3. Consumer disputes 
 
Numerous systems, both national and European, have been developed for the protection of 
consumers within the EU. These systems are often intended to police the economy and are 
designed both to put an end to unlawful practices and to compensate the victims of such 
practices.  
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Substantive law in this area often diverges from common law in that it places the burden of 
proof on the trader or even establishes no-fault liability arrangements. Substantive law that 
favours consumers does not encourage the quest for out-of-court settlements. 

In all Member States, consumer organisations or the public authorities may apply for an 
injunction to stop a practice that prejudices consumer protection. Directive 98/27/EC of 
the European Parliament and of the Council of 19 May 1998 on injunctions for the 
protection of consumers' interests12 is the supervisory instrument. In 14 Member States 
there are legal mechanisms enabling groups of consumers or representative organisations 
to claim damages.13 There is also a cooperation mechanism which operates through a 
network of consumer-watchdog authorities in cross-border cases. In the presence of these 
mechanisms, recourse to mediation is not an obvious option, and they act as a 
disincentive to mediation attempts, since consumers can have high hopes of 
compensation, perhaps even in excess of their actual losses, if they go to court.  

In the financial, energy and telecommunications sectors too, market regulators play a 
primarily dissuasive or preventive role with regard to unlawful practices, although their 
effectiveness has not always been up to the mark. Today’s oligopolistic markets are 
manifestly difficult to regulate.  
 
Besides these mechanisms, there are ad hoc procedures which are often administered by a 
particular sector, such as the banking, insurance, transport or travel industries, and indeed 
some EU directives encourage or prescribe the introduction of out-of-court settlement 
systems in certain sectors. This has led to the creation of hundreds of types of ADR, the 
structure, regulatory authority, etc., of each type varying from one country to the next. 
These procedures have met with modest success but, although they are often free of 
charge, they are not supplanting judicial proceedings.  
 
Courts sometimes struggle a little to relate to these procedures, especially since they only 
ever encounter them when mediation attempts have failed and they are presented with the 
worst cases. Because of the lack of transparency of these procedures, courts dealing with 
such disputes will not examine whether consumers have really tried to settle their disputes 
in cases where protective mechanisms exist in the sector in question.  
 
The directive does nothing new to alter this situation other than partially establishing a 
model that could be used by the various sectors.  

6.4. Family mediation 
 
The first forms of mediation in Europe related to family matters. In most European 
countries, state intervention in disputes of a personal nature aroused profound misgivings. 
People found it difficult to understand how a civil court could adequately rule on problems 
affecting their private lives. In countries with a mainly Muslim population and among 
Muslim minorities, secular judicial proceedings and mediation led by laypeople are largely 
incompatible with the prevailing religious culture.  
 

                                                 
12  OJ L 166 of 11 June 1998, p. 51. 
13  See European Parliament, Consultation document on the use of alternative dispute resolution as a means to 

resolve disputes related to commercial transactions and practices in the EU. 
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In the eyes of the Muslim community, mediation is inappropriate, and it is actually banned 
in countries like Algeria. In the European secular States, on the other hand, the 
intervention of a third party in the form of a public authority – the court – in personal 
relationships is not perceived as essential to the maintenance of social cohesion; on the 
contrary, provided that the interests of children are not disregarded, courts are in favour of 
the parties taking their fate into their own hands.  
 
Mediation in family matters, moreover, has experienced an international upsurge even 
before the emergence of any European initiatives.14 Problems of parental responsibility are 
the subject of agreements on a wider scale than that of the European Union, and this  
seems more appropriate for the resolution of problems in which non-EU states are often 
involved.  
 
The directive and its implementation have scarcely made any changes in this area, which 
was already undergoing considerable development. The clearest benefit in this domain will 
be the advent of authorised mediators, which will provide a number of guarantees.  

6.5. Small disputes 

Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11 July 2007 
establishing a European Small Claims Procedure15 provides for a simplified procedure for 
small claims. This simplified procedure is not an alternative system but a traditional judicial 
procedure which offers significant benefits in terms of its simplicity. Article 12 of the 
Regulation lays down that, wherever appropriate, the court or tribunal shall seek to reach a 
settlement between the parties, but the general tenor of the regulation tends to be closed to 
alternative forms of settlement, and the simplicity of the procedure in practice deprives 
alternative dispute resolution of some of its appeal. 

6.6. Other fields 
 
Certain specific aspects of mediation may sometimes deviate widely from the model 
proposed by the directive. Accordingly, the Belgian Law of 31 January 2009 provides that a 
company’s mediator may act as a neutral intermediary between a debtor in financial 
difficulties and his creditors. Provision had been made for such a mediator before the 
directive was published, and nothing has changed as a result of the directive. 
 
The role of the company mediator, known by different names and sometimes assigned 
different tasks, is well established in France. 
 
This form of mediation is popular with the courts, even if it differs from the strict model laid 
down in the directive. 
 
Specific mediators also act in disputes relating to intellectual property rights in Germany. 
 
These different forms of mediation often involve identifying the types of expertise that are 
not readily available in the courts or allowing a ‘neutral’ person to act without the 
constraints that may hamper a judge. 
 

                                                 
14  For specific details of international family mediation, see D. Ganancia, La médiation familiale internationale, 

Erès, 2007. 
15  OJ L 199 of 31 July 2007, p. 1. 
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7. VOLUNTARY NATURE OF MEDIATION – PRELIMINARY 
MANDATORY MEDIATION 

 

Main findings 

 The impact of mediation clauses has been perceived differently in the various 
Member States of the European Union. There does, however, appear to be a 
tendency to take such clauses seriously. 

 On the other hand, not all judges welcome the legal obligation to go through a 
process of mediation before proceedings are brought. 

 The directive allows Member States to choose between mandatory or voluntary 
mediation. As a result, some judges are reluctant to apply it. 

7.1. The impact of mediation clauses 
 
If the parties have agreed to a mediation clause, one party may object to the fact that 
the other is bringing proceedings without even trying mediation. 
 
The validity of a mediation clause must be assessed independently, i.e. separately from the 
question of the validity of the contract whose execution, validity or interpretation 
constitutes a problem16. This solution is consistent with EU legislation and is actually 
common sense. 
 
The effectiveness of such a clause has been challenged – the directive is silent in this 
respect. The question is whether the party, which, notwithstanding the mediation clause, is 
being sued directly in court, may enter a dilatory plea or claim the inadmissibility of the 
action. Opinions are divided, and some courts have concluded from the voluntary nature of 
mediation that it would serve no purpose to deny an application summarily on that basis17. 
This view is opposed by others who believe that contract law should not focus on the 
outcome of the agreed procedure18. 
 
It is true that mediation differs from arbitration, where a specific decision taken by the 
arbitrator is binding. Failing to attach any value to the contract insofar as it requires 
mediation is irresponsible. The fact remains that the judge, before whom the parties 
appear, will be reluctant to entertain a dilatory plea and will personally attempt to deal with 
the dispute without further delay. The solution varies from one European country to 
another. If mediation is to be accepted, the judge should suspend proceedings until an 
attempt at mediation has been made in good faith. In most jurisdictions, to rule a claim 
inadmissible seems to be excessive. Imposing a penalty through the settlement of costs is 
a possibility. 
 
The incentive to use mediation in a judicial system where it is not mandatory may take two 
forms. The judge may suspend the proceedings or encourage the parties to seek mediation. 

                                                 
16 See, for example, K. Andries, ‘Cedo nulli. Over de Werking van het independent arbitration bemiddelingsbeding’, 

in Bemiddeling, 211-244, La Charte 2008. 
17 Cf. HR 20 January 2006, NJ No 75.  
18 See, for example, Liane Schmiedel, in Mediation, Mohr Siebeck 2008, p. 339 (for La Hollande). 
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Should the parties refuse, beyond all reason, to participate in the mediation process, the 
judge may impose a penalty by way of costs. 

7.2. An obligation imposed by law 
 
The situation is different when legislation imposes preliminary recourse to mediation or to 
a form of ADR. Judges are divided on this issue. Several legal systems have attempted to 
impose mandatory conciliation, but their attempts have proved unsuccessful, particularly in 
cases involving leases or employment contracts. 
 
Nevertheless, judges have developed the habit of approving, albeit grudgingly, a certain 
amount of coercion. It is difficult to predict the effect of such coercion, which has worked 
well in some countries, such as Argentina. The more costly the judicial system is (or the 
more judges prove incapable of managing disputes or understanding what is at stake), then 
the more attractive alternative procedures will become, even without incentives, and in any 
case making mediation mandatory will be neither effective nor useful. 
 
There is no shortage of legal arguments against coercion, and the directive itself refers to 
them. There is one major controversy which has divided common-law legal writers on the 
subject of coercion. The argument used in the case of Halsey v. Milton Keynes General NHS 
Trust19, i.e. that citizens should not be virtually forced to turn to mediation at the risk of 
being deprived of their right to a court hearing, is the prevailing opinion, which is 
somewhat hostile to coercion. Moreover, the directive contains the same reservation 
(Article 5.2). Recent Italian law, which has not yet been put to the test, makes mediation 
mandatory for certain disputes. This coercion will be introduced gradually in order to 
overcome resistance, ensure adequate training and prepare the public for this change. 
Good ‘change management’ requires that there should be a clear objective but that it 
should be achieved gradually. 
 
The main objection to coercion is the risk that it may reduce the use of mediation to a mere 
formality, which in the final analysis benefits nobody except the lawyers. In implementing 
the directive, few alternative paths have been explored, but the tendency towards 
incentivising mediation or making it mandatory is gaining ground, and the recital to the 
directive also points in this direction. In family matters in particular, preliminary mediation 
is regarded as being useful. 
 
The directive requires that, when mediation is mandatory, this does not prevent the parties 
from exercising their right of access to the judicial system of their countries. This 
requirement is met if a party who follows the arbitration procedure in good faith but gets 
nothing out of it halts the procedure so that he can then apply to the courts. All the legal 
systems of the European Union provide this option. 

                                                 
19  [2004] EWCA Civ. 576. 
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8. THE ORGANISATION OF MEDIATION 
 

Main findings 

 According to the directive, a judge may play a direct role as a mediator, or a 
supporting role. Generally, in the EU, a judge plays only a supporting role. 

 Whatever the country, the lawyer plays a major role here, as does the judge, but as 
a rule the latter will not himself be the mediator. 

 The practical organisation of court mediation often leaves a lot to be desired, as 
does the accreditation of mediators. These factors are to a large extent slowing 
down the development of mediation. 

8.1. The judge and the lawyer 
 
In the case of mediation in which a judge is involved, either because he has suspended 
proceedings in order to give the parties in the case time to resort to the mediation 
procedure or because he himself is managing the mediation aspect (and inevitably 
withdraws as regards the judgment that will be given if ADR fails), the judge will have to 
organise the mediation. The directive lays down only that the judge is authorised, within his 
judicial system, to invite the parties to attempt mediation or to attend an information 
session ... if such sessions exist. 
 
The structure of the mediation itself is generally left to the discretion of individual States. 
 
One of the most contentious points – and one which is rather vital to the future of 
mediation – is the role of the lawyer. Depending on the legal system in question, the 
lawyer’s role will be perceived in very different ways. The directive says nothing on this 
subject. Judges who carry out mediation themselves have had a tendency to go over the 
heads of the lawyers and deal directly with the parties, who are no doubt more malleable. 
In some legal systems, such a practice would be regarded as a fundamental infringement of 
the right to a fair trial. 
 
Experience shows that not having a lawyer present is generally a bad idea, even though it 
may be absolutely essential that the parties themselves are present at the mediation 
session. A lawyer should be present: any judge who refers to mediation will find that it is to 
his advantage to make the lawyer a participating party to his initiative. The usual 
recommendation is in any case that the lawyers should be present at least at the first 
mediation session20. 

8.2. The practical organisation of judicial mediation 
 
The organisation of judicial mediation (court connected mediation) is crucial in those States 
where court connected mediation forms part of the dispute resolution process. 
 
In this respect, the directive has created expectations. Some particularly well-organised 
projects (Sofia, Ljubljana, the Dutch courts) have demonstrated that an appropriate 

                                                 
20  See, on this subject, M. Pel, Referral to mediation, p.126. 
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material framework allows mediation to become more successful. Rooms placed at the 
disposal of mediators, mediators on call 24 hours a day, proper lists of mediators showing 
their profile and specialisation, all these factors contribute towards the growing success of 
mediation, albeit at considerable cost. 
 
The ideal would be to create a system of judicial mediation, based if only in part on 
electronic communication, as in the United Kingdom. The directive makes no provision in 
this regard: if Member States develop a more digital environment for their judicial system, 
the judges hope it will include the aspect of mediation and be based on their judicial 
structure. If conventional electronic mediation failed, it should not be difficult to move to 
the traditional judicial system. 
 
The material framework is only part of the problem: (judicial) mediation must form part of 
the rules contained in judicial law and be regulated while keeping in mind both the 
legislation on judicial organisation and the rules of procedure and of competence. German 
law is a good example. In that regard the resolve of States to include implementation of 
the directive in their civil procedure code (as in the case of Portugal) is commendable. 

8.3. Legal aid 
 
Legal aid is a key aspect of mediation. Given its Socratic nature, it is rather time-
consuming, even if in practice an experienced mediator can strike the right balance 
between listening and suggesting. 
 
When it comes to cross-border disputes, Council Directive 2003/8/EC of 27 January 2003 to 
improve access to justice in cross-border disputes21 provides for legal aid even at the pre-
litigation stage. The mediation directive itself sets out no specific obligations in this regard. 
 
In national law, the solution is generally quite simple: where mediation is mandatory by law 
or prescribed by the judge during a procedure, the rules on legal aid will apply. 
 
That will not resolve all the difficulties, especially in the case of family mediation involving 
the parental liability of persons residing within and outside the European Union. Mediators 
must be able to travel and charge for it, something that is often not covered at all by the 
legal aid system. 

8.4. Codes of conduct 
 
The directive provides that Member States must encourage, by any means they consider 
appropriate, the development of and adherence to codes of conduct by mediators as well as 
quality control mechanisms and the continuing training of mediators. 
 
There is no lack of codes of conduct22. Accredited mediators generally support such codes, 
which help them define the limits of their responsibility. They also set a good benchmark 
for the judge who has to rule on a mediator's liability for negligence, especially in Anglo-
American law where there is much emphasis on the liability of service providers. In the 
case of ad hoc mediation, if the mediator is chosen from outside the circle of professional 

                                                 
21  OJ L 26 du 31.1.2003, p. 41. 
22  A typical approach can be found in the Annuaire national des médiateurs 2009 of the Fédération nationale des 

centres de médiation, which includes both a 'Code national de déontologie' and an overview of the services 
offered; see also the European code of conduct for mediators and the Model standards of conduct for 
mediators of September 2005. 
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mediators, codes of conduct and mandatory continuing training of this kind have no 
bearing. In such cases, the mediation agreements set out the appropriate rules relating to 
the mediation in question. 

8.5. Accredited mediators 
 
Article 4 of the directive provides that Member States must encourage the development of 
quality control mechanisms in mediation and the continuing training of mediators. The 
training offered in the European Union differs widely in type and quality. A great many 
people have qualified as accredited mediators without possessing the appropriate 
intellectual and human qualities. It should be mandatory in all Member States for a public 
authority to be responsible for official recognition of the quality of the training, on the basis 
of rules laid down at European level. 
 
There is sometimes fierce competition among training associations or among associations 
that want to rate the training of others. Without a European framework it will take several 
years to put a stop to the rivalry between various bodies seeking to justify their raison 
d'être. 

8.6. The judge as mediator 
 
The directive allows national judges to act as mediators themselves, provided the 
mediation within the meaning of the directive is not conducted by the same judge who will 
be dealing with the dispute in the event that the mediation fails. 
 
Traditions and doctrinal approaches differ. Those who regard mediation basically as a 
process under which the two parties approach each other in the presence of a detached 
'neutral' mediator do not like to see an active judge involving himself because they believe 
his aura of authority and his professional bias mean he will exert too much pressure on the 
process, which would then lose some of its therapeutic value. The directive has not led to 
any changes of view one way or another and national laws are not, therefore, convergent. 
 
Member States that are opposed to mediation by the judge respond less categorically to 
the idea of having recourse to retired judges or lay judges (labour court judges or 
commercial court judges). Judges in those two categories basically have the status of judge 
but do their job in a more or less voluntary or unpaid capacity and do not have the same 
aura or bias as a professional judge. In the case of 'lay' judges, care must simply be taken 
to ensure there is no conflict of interest. In countries where they exist, they make up a 
group that can easily be motivated and trained to conduct mediation. 
 

9. SOME EFFECTS OF RECOURSE TO MEDIATION 
 

Main findings 

 Whether in the general law of obligations or the law introducing mediation into the 
codes, the States have various systems allowing the limitation and prescription 
period to be suspended whilst mediation is in progress. There is still a large element 
of uncertainty.  
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 In addition, confidentiality is essential. It is required on the part of the mediator but, 
here too, odd exceptions to the directive allow the mediator, and only the mediator, 
not to be bound to secrecy. The Member States of the Union need to be stricter. 

9.1. Limitation and prescription period 
 
Ordinary law is sometimes sufficient to resolve the question of the limitation and 
prescription period. Thus in German law it did not appear necessary to take steps to 
transpose the directive. According to the German Government, the provisions of §203(1) of 
the BGB (Civil Code) indicate that the limitation and prescription period is suspended by 
negotiations between parties23. 
 
Some States have found it necessary to legislate specifically on the principle of suspension 
of the limitation and prescription period and also to clarify the starting and finishing point of 
the suspension period. That is particularly necessary in the case of purely conventional 
mediation. 
 
Hence in Portuguese law the limitation and prescription period is suspended from the date 
on which the mediator is asked to intervene. The suspension ends when one party refuses 
to participate in or continue the mediation process, or when the mediator states that the 
process is completed. 

A similar rule has been established in France. The law of 17 June 2008 reforming the 
limitation and prescription period for civil matters amends Article 2238 of the Civil Code. 
The limitation and prescription period is suspended from the date when, after proceedings 
have commenced, the parties agree to resort to mediation or conciliation or, in the absence 
of written agreement, from the date of the first mediation or conciliation meeting. The 
limitation and prescription period starts again, for a period of not less than six months, 
from the date on which one or both of the parties, or the mediator or conciliator, indicates 
that the mediation or conciliation has been completed. 
 
Belgian law provides for a comprehensive and detailed general system of mediation and 
stipulates, in the case of purely conventional mediation, that a proposal for mediation by 
registered letter automatically suspends the limitation and prescription period for one 
month from the date on which the registered letter is sent and that the limitation period is 
suspended for the duration of the mediation by signature of the mediation agreement 
(Articles 1730 and 1731 of the Code). In the case of mediation ordered by a judge in the 
course of proceedings, the law did not have to provide for suspension of the limitation and 
prescription period, since that point was adequately covered by ordinary law. 
 
The European Union legislature wisely decided that the international treaties of the Member 
States continued to apply, which judges considered imperative, particularly in the field of 
transport law. 

9.2. Confidentiality 
 
Mediation is based on confidentiality. Whereas judicial decisions can allow for public 
deliberation (as in Switzerland) or dissenting opinions, the need for confidentiality is an 
integral part of mediation. In a European context, given the recognition of writs of 

                                                 
23  Münchener Kommentar zum BGB, 5th ed., §203. 
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execution, it had to be ensured that equal conditions were imposed in every State. The 
manner in which States fulfilled their obligation to transpose the directive might raise 
certain questions, but the actual text of the directive leaves some uncertainty as to the 
precise scope of the exceptions to the duty of secrecy imposed on the mediator and all 
parties involved in the mediation. 
 
Belgian law provides for an extremely wide-ranging and strict confidentiality requirement, 
even in family matters (Article 1724 of the Legal Code). However, it is noted by legal 
writers that when agreements are confirmed the judge may, for public policy reasons, seek 
to be informed of certain fundamental matters that will oblige the parties to reveal certain 
aspects of the mediation. 
 
Greek law also slightly extends the duty of confidentiality in regard to subsequent 
arbitration procedures. The other legal systems that have enforced the directive are 
consistent with the directive.  
 
The rules of English law are extremely strict and require a high degree of confidentiality 
from the parties, even in ordinary negotiations. There are exceptions in ordinary law, 
particularly when the agreement has resulted from threats or violence, when opinions differ 
on the terms of the agreement, or when an agreement between parties to the mediation 
might affect the legitimate rights of a third party who is misled by the agreement reached 
in the course of mediation. The latter situation arises when a mediation agreement is 
reached on a certain sum between the author of the damage and the victim and the author 
then brings proceedings against his insurance company, which seeks to establish the facts 
underlying the agreement. The exceptions in English law are perhaps broader than the 
directive permits, but judges will be strongly influenced by them. 
 
Here again, the public policy exception provided for in Article 7 is a concern. If it is 
interpreted more widely than is strictly required by protection of the physical or 
psychological integrity of persons or the overriding interests of children, confidentiality is in 
danger of simply being an empty word, which in turn means that the parties in the 
mediation will not speak openly. Judges who support mediation certainly expect their 
parliaments to define the confidentiality rule more strictly than in the directive. 
 

10. ENFORCEMENT 
 

Main findings 

 The directive provides useful information on the cross-border enforcement of 
agreements entered into after mediation.   

 It is noted more generally that, according to the profile in the directive, the 
mediator needs to have sufficient technical knowledge to be able to mediate at 
every stage, up to and including drawing up an agreement capable of being 
approved. 

 
One of the most interesting aspects of the directive is the enforcement of agreements 
resulting from mediation. 
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The new point is that an agreement resulting from mediation can be made enforceable at 
the request of both parties or of one party with the consent of the other. That 
demonstrates the importance of having the agreement drawn up by or with the help of the 
mediator. It is not until that stage that the agreement becomes more than a transient 
expression of feelings. 
  
That aspect assumes that the mediator has sufficient legal knowledge, particularly to 
ensure that the content of the agreement is not contrary to the public policy of the State in 
which it will need to be enforced. It is also the duty of the mediator to see that the wording 
of the agreement does not contain any grey areas that prevent its enforcement. 
 
Otherwise the directive refers, entirely appropriately, to the rules applicable to cross-border 
enforcement. 
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