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  Abstract 

This report analyses the Italian legislation transposing Directive 
2008/52/EC on certain aspects of mediation in civil and commercial 
matters. The Italian legislator has gone further than the requirements of 
the Directive: the possibility of using mediation is not restricted solely to 
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a condition of admissibility of civil proceedings. The mediation service is 
run by public and private bodies supervised by the Ministry of Justice.  

 
 
 
 
PE 453.175                EN 



 

This document was requested by the European Parliament's Committee on Legal Affairs. 
 
 
 
AUTHOR 
Augusta IANNINI, Head of Legislative Office, Italian Ministry of Justice  
 
 
 
 
RESPONSIBLE ADMINISTRATOR 
Roberta PANIZZA 
Policy Department C - Citizens' Rights and Constitutional Affairs 
Rue Wiertz 
B-1047 Brussels 
E-mail: roberta.panizza@europarl.europa.eu 
 
 
 
 
LINGUISTIC VERSIONS 
Original: IT 
Translation: EN, FR 
 
 
 
 
 
ABOUT THE EDITOR 
To contact the Policy Department or subscribe to its monthly newsletter please write to: 
poldep-citizens@europarl.europa.eu 
 
Manuscript completed in April 2011. 
© European Parliament, Brussels, 2011. 
 
This document is available on the Internet at: 
http://www.europarl.europa.eu/studies 
 
 
 
 
 
DISCLAIMER 
The opinions expressed in this document are the sole responsibility of the author and do 
not necessarily represent the official position of the European Parliament. 
 
Reproduction and translation for non-commercial purposes are authorised, provided the 
source is acknowledged and the publisher is given prior notice and sent a copy. 
 
 



Italian legislation on mediation 

 

CONTENTS 

 
CONTENTS..................................................................................................3 

EXECUTIVE SUMMARY ................................................................................4 

1. THE MAIN FEATURES OF ITALIAN LAW ON MEDIATION ....................7 

2. THE REGULATION OF MEDIATION AND ITS RELATIONSHIP WITH 
ANY SUBSEQUENT CIVIL PROCEEDINGS............................................9 

2.1. Voluntary ‘facilitative’ mediation ........................................................ 9 

2.2. ‘Compulsory’ mediation .................................................................... 10 

2.3. Mediation ordered by the judge ........................................................ 12 

2.4. Mediation provided for in a contract or statutes, with a consequent 
obligation to attempt conciliation before going to court or arbitration12 

3. LIMITS ON MEDIATION AS A CONDITION OF ADMISSIBILITY ........13 

4. THE RELATIONSHIP BETWEEN THE LEGAL INSTITUTIONS OF 
LIMITATION AND LAPSE OF RIGHTS AND THE MEDIATION REQUEST
........................................................................................................14 

5. MAXIMUM PERIOD WITHIN WHICH THE MEDIATION PROCEDURE 
SHOULD BE COMPLETED..................................................................14 

6. MAIN FEATURES OF THE MEDIATION PROCEDURE ..........................15 

7. THE TAX BENEFITS OF MEDIATION .................................................16 

8. MEDIATION PROVIDERS..................................................................16 

CONCLUSION............................................................................................17 

 
 

 
 
 

 

 3 



Policy Department C: Citizens' Rights and Constitutional Affairs 
 

EXECUTIVE SUMMARY 
 
With three different pieces of legislation (Article 60 of Law 69/2009, Legislative Decree 
28/2010 implementing Article 60 and Ministerial Decree No 180/2010 implementing the 
Legislative Decree) the Italian legislator has created an organic, integrated system for 
mediation in conformity with the principles set out in Directive 2008/52/EC, in some cases 
exceeding its requirements. In particular, the possibility of using mediation has been 
extended to all civil and commercial disputes rather than just cross-border disputes, and a 
condition of admissibility for civil proceedings has been introduced whereby an attempt at 
conciliation must be made before going to court. 
 
A coordinated study of Italian law reveals the legislator’s objectives. 
 
The first is cultural, and consists of proposing solutions that are non-traumatic for better 
protection of the interests at stake and offering two or more parties other methods of 
conflict resolution as an alternative to court proceedings. 
 
This choice is signified by: 1) provision for the use of mediation for all alienable rights in civil 
and commercial matters; 2) the placing of a duty on lawyers to inform their clients of the 
possibility of using mediation, with cancellation of their contract of representation if they fail 
in this duty; 3) mediation as a condition of admissibility for certain civil disputes. The laws 
indicated above, by amply defining the purpose of mediation, by forcing the parties in some 
cases to give it priority over legal proceedings, and by placing a duty of information on 
lawyers, achieve widespread diffusion of what mediation is and how it works in order to 
introduce a large category of users to this other possibility of settling disputes, in some 
areas beyond the requirements of Directive 2008/52/EC. 
 
The second objective of the legislator, which is expressly stated, is to reduce the backlog of 
civil cases based on the belief that mediation could go some way to curing the ills of this 
very sick system. 
 
The statistics for pending civil cases do not make comforting reading. In the search for a 
solution that might at least reverse the trend, the legislator has turned to mediation, backed 
by the EU Directive and by the experience of other Member States in some of which legal 
action is even a last resort. The principles contained in Article 60 of the delegating law, 
which are implemented by Articles 2 and 5 of Legislative Decree 28/10 (in the form of 
‘voluntary’ or ‘compulsory’ mediation or mediation ‘ordered by the judge’) and in the 
consequent provisions containing a series of tax incentives for parties using the mediation 
process, are a testament to this objective. 
 
The legislator’s third objective is to offer new opportunities to many categories of 
professionals, some of whom make no secret of their anxiety following an economic crisis 
that has affected their capacity to make a living. The provisions of Articles 18 and 19 of the 
Legislative Decree, concerning the incentives granted to professional bodies that want to set 
up mediation services, are evidence of this desire on the part of the government. 
 
Legislative Decree 28/10 introduces into the Italian legal system: a) ‘voluntary’ mediation 
entered into on the initiative of the parties for all disputes related to alienable rights in civil 
and commercial matters; b) mediation ordered by the judge, which begins at any time in 
the proceedings, at the judge’s invitation, if the parties agree; c) mediation as a contractual 
clause, with the ensuing obligation to use this alternative method of resolving the dispute 
before going to court; d) mediation as a condition of admissibility of civil proceedings in 
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certain disputes, in accordance with Article 3 of Directive 2008/52/EC which states, in the 
definition of the mediation process, that this route may be ‘prescribed’ by the law of a 
Member State and, in accordance with Article 5(2), that the Directive is without prejudice to 
national legislation making the use of mediation compulsory, provided that such legislation 
does not prevent the parties from exercising their right of access to the judicial system. 
 
The conditions indicated in the Directive, reaffirmed by Community and national case law, 
have been met by the Italian legislator: the obligation of attempting mediation makes the 
civil proceedings admissible but does not give the right to launch them; the time allowed for 
settling the dispute is short; the procedure cannot be used in any proceedings in which 
immediate protection of the parties can be achieved; and the mediator’s services are free of 
charge if the party is eligible for legal aid. 
 
Despite these precautions, lawyers have reacted strongly to the measure, calling a few days 
of strikes and demanding the repeal of this part of the law, or at least requiring the 
provision of technical assistance in ‘compulsory’ mediation processes because of the 
negative consequences that could ensue for the parties in any later civil proceedings to the 
failure to reach agreement during mediation. The dispute led some lawyers’ organisations to 
refer the matter to the courts. The administrative court of Lazio, having been asked to 
declare that some articles of the Ministerial Decree concerning the qualifications required of 
mediators with reference to ‘compulsory’ mediation were unlawful, referred the matter to 
the Constitutional Court for it to decide whether the law introduced was in violation of 
Articles 24 and 77 of the Italian Constitution. Referring the matter to the Constitutional 
Court had no effect on the rules governing compulsoriness, which came into force on 21 
March 2011, though with a few exceptions concerning disputes over joint ownership and the 
payment of damages from road and waterway traffic accidents. 
 
By law, the mediation service is run by public and private organisations registered with the 
Ministry of Justice, operating through mediators who must have received at least 50 hours 
of special training and a two-yearly training update of at least 18 hours. At present 
approximately 173 organisations covering the whole of Italy have been registered. 
 
Mediation procedure 
 
I. Presentation of the request for mediation by submitting an application to a 

mediation organisation registered with the Ministry of Justice; 
 
II. Communication of the mediation request to the other parties with the following 

effects: 
 

II.a) conditional prevention of the lapse of rights; 
II.b) interruption and suspension of the limitation period for the right asserted. 
 

III. There is no formal procedure: the process complies with the terms of the mediation 
organisation and takes place before a third party mediator who is impartial and 
bound by a duty of confidentiality and professional secrecy. The possibility exists of 
appointing auxiliary mediators where special technical competence is necessary, and 
possibly also consultants; 

 
IV.  Facilitation stage: the mediator works towards reaching an agreement; 
 
V. Possible adjudication stage if the previous stage is unsuccessful: the mediator gives 

the parties a conciliation proposal in writing if he considers this appropriate or the 
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parties request it. Within seven days the parties may accept the proposal; failure to 
accept the proposal is deemed to constitute rejection. 

 
 
Final stage 
 

A B 
An amicable agreement is reached or all the 
parties support the proposal (if one was 
made). 

Conciliation is not achieved. 

 
A mediation report is written and signed by 
the parties and the mediator, who certifies 
the parties’ signatures or their inability to 
sign. 

Case goes before judges (or arbitrators). 

The mediation report is approved by the 
President of the court of the place in which 
the mediation organisation is based or by 
the President of the court of the place in 
which the agreement is to be executed, in 
the case of a cross-border dispute. 

The approved report is an enforcement 
order for forcible expropriation, 
enforcement in a specific form or 
registration of a mortgage by order of the 
court. 

The party that rejected any conciliation 
proposal, even if it wins, has to refund the 
losing party’s costs and also pay the court 
costs to the State. 

 
Tax incentives 
 

Deeds – Documents – 
Measures related to 
the mediation 
procedure 

 

Mediation report 

 

Fee paid to mediator 

Are exempt from  Is exempt from  Tax credit 
Stamp duty  
All fees 
All taxes 
Duties of any kind 
whatsoever 

 Registration duty up to 
50,000 euros 
 
If in excess of 50,000 
euros, the duty is paid 
only on the difference 

 Up to 500 euros if 
mediation is successful 
 
Half if unsuccessful 
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1. THE MAIN FEATURES OF ITALIAN LAW ON MEDIATION 
 
Italian law on mediation (Article 60 of Law 69/2009, Legislative Decree 28/20101 
implementing Article 60 and Ministerial Decree No 180/2010 implementing the legislative 
decree) transposes the main content of Directive 2008/52/EC and, more importantly, 
defines mediation as the procedure by which two or more parties attempt to resolve their 
dispute with the help of an impartial third party (the mediator). The presence of the third 
party is essential. This person has no decision-making powers: their strength lies in their 
authoritativeness, neutrality, independence, impartiality and confidentiality. 
 
Mediation may be used for any dispute related to alienable rights in civil and commercial 
matters and is not limited solely to cross-border disputes. The limit on the alienability of 
the right, the corollary of which lies in the general limit of public order and respect for 
binding provisions mentioned in Articles 12(1) and 14(2)(c) of Legislative Decree 28/2010, 
is also laid down by the EU Directive.  
 
However, Italian law allows some specific forms of negotiation undertaken by joint 
conciliation organisations to continue in parallel, as well as forms of dispute resolution 
provided for by service contracts, which are common in relations between companies and 
consumers. These procedures are different from mediation in that they are not assisted by 
an impartial third party. These particular forms of dispute resolution can coexist with 
mediation without overlap, based on an awareness of their profound structural difference 
and on the freedom consumers/users have to choose which to use, in full awareness of 
their different effects. 
 
Italian law proposes a few specific solutions related to the mediation service, its regulation 
and the relationship between lawyer and client that are not in Directive 2008/52/EC. The 
mediation service is to be run by independent professional organisations registered with 
and supervised by the Ministry of Justice, which may suspend or remove them from the 
register if they breach legal requirements. 
 
The terms of the organisation chosen by the parties apply to the mediation procedure. The 
State does not dictate strict procedural rules for the mediation process; the mediation 
organisations decide their own rules and procedures. This gives them room for autonomy, 
and their rules are set out in the terms they must draw up for themselves, which must be 
submitted to the Ministry of Justice along with the code of ethics, when registration is 
applied for. The legislator requires only that the organisations’ self-regulation includes a 
guarantee of confidentiality covering the procedure and that the method of appointing the 
mediator ensures (as stated in the delegating law) their neutrality, independence and 
impartiality through a system that strictly avoids conflicts of interest.  
 
Mediation cannot take place if the organisation does not develop its own procedure. This is 
one of the greatest expressions of the private regulation of a company. The terms 
governing the mediation are a demonstration of this autonomy (and consequently they may 
differ from one another); account must be taken of this when interpreting their rules. The 
mediator delegated to handle each mediation case will be identified by the organisation 
according to rules set by the organisation.  
 

                                            
1  Legislative Decree 28 of 4 March 2010 implementing Article 60 of Law 69 of 18 June 2009 on mediation aimed 

at the settlement of civil and commercial disputes, Official Gazette No 53 of 5 March 2010. 
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It is to be hoped that some margin for discretion will also be left for those deciding to take 
the mediation route. This should become an obligation once the parties have reached 
agreement on the person to be appointed as mediator. Article 7 of the Ministerial Decree 
implementing Legislative Decree 28/10 requires that organisations clearly state in their 
terms whether the parties have the possibility of appointing the mediator jointly. It will not 
be unusual for the parties already to have worked with a particular mediator and for them 
to want to use this method again if it is with that particular person. Normally the mediator 
is just one individual, but for particularly complex matters the possibility exists of 
appointing a co-mediator with the necessary competences.  
 
It is extremely important to ensure the mediator's impartiality (and its corollary, neutrality) 
not only at the time of choosing the person but also during the mediation process. If the 
original impartiality is compromised by events that arise later, the mediator is obliged to 
inform the organisation and the parties immediately of the possible conflict of interest. 
 
The mediation ‘procedure’ is kept as informal and simple as possible so as to maintain its 
character, but also to make it easier for any party taking this route in cases where a lawyer 
does not have to be present. Therefore the party can submit a simple written application to 
the mediation organisation it has chosen. However, the application must make it possible to 
identify the parties, the subject and the reasons for the request. Its content does not have 
to take the form of a proper summons but the document must state the type of request 
being made, partly to link any prevention of lapse of rights or any interruption or 
suspension of the limitation period to the submission of the application. 
 
No rule is laid down for territorial competence. The report on the text of the law states 
that: ‘a criterion of jurisdiction in the strict sense has deliberately not been established so 
as to avoid the improper application of jurisdictions to the process, which would have led to 
disputes and imposed criteria on the resolution of conflicts.’ The risk is that the party called 
before an organisation it does not like will not turn up. In the report on unsuccessful 
mediation, the mediator must in this case record the failure of one of the parties to 
participate. In any subsequent court proceedings, the judge may gather evidence of the 
failure to participate without justified grounds. In this case, to avoid prejudicial 
consequences, it will be important for the absent party to have given good reasons in 
advance for its failure to participate (e.g. the excessive distance to the premises of the 
chosen organisation, the proven unreliability of the organisation, other specific reasons, 
etc.). 
 
The Italian legislator considered it necessary to regulate the lawyer/client relationship by 
requiring that, at the time of appointment, the lawyer must inform his client that the 
possibility exists of using the mediation process. For the sake of completeness, this 
information must explain both the possibility of using both ‘voluntary’ mediation and an 
explanation of the cases where the law requires an attempt at mediation as a condition of 
admissibility of a court case. Furthermore, the lawyer must explain to his client all the tax 
incentives provided for by law. 
 
The completeness and clarity of the information, which therefore needs to be in writing, are 
essential for determining responsibility where a request is made to cancel a contract 
between a lawyer and his client. A lack of information or visible information are two facets 
of conduct that is relevant for disciplinary purposes, but that also involves contractual 
responsibility. So that this requirement imposed by the legislator does not merely lead to a 
standard clause appearing on a piece of paper in only the lawyer’s possession, the law 
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stipulates that this information must be enclosed with the document initiating the 
proceedings. 
The sanction of cancellation of the contract between lawyer and client if this obligation of 
information is breached has no influence, however, on the effect of the proxy for appearing 
in court conferred on the lawyer. Italian lawyers complained about this rule a great deal, 
but the legislator considered it an honourable counterweight to the favourable treatment 
received by Italian barristers, who can, by express provision of the law, set up mediation 
organisations based in the courts and registered as of right in the register held by the 
Ministry of Justice. 

2. THE REGULATION OF MEDIATION AND ITS 
RELATIONSHIP WITH ANY SUBSEQUENT CIVIL 
PROCEEDINGS 

 
The Italian legislator has introduced the possibility of voluntary ‘facilitative’ mediation (2.1), 
‘compulsory’ mediation (2.2), mediation ordered by the judge (2.3) and mediation provided 
for in a contract or statutes (2.4). 

2.1. Voluntary ‘facilitative’ mediation 
 
Voluntary ‘facilitative’ mediation is applicable to all disputes related to alienable rights and 
may evolve into ‘adjudicative’ mediation, but only if the mediator considers this appropriate 
or if all the parties ask for a conciliation proposal to be drawn up. The acceptance or 
rejection of this proposal by the parties may determine how the legal costs are divided up 
in any subsequent court case. In particular, if a party rejects the conciliation proposal, it 
may have to bear the costs of the court case even if it wins, if the content of the proposal 
was substantially the same as the measures decided by the judge. Basically the intention 
was to sanction a lack of commitment to mediation and to apportion the costs and time 
taken by the court to achieve a result that could have been reached more quickly by 
supporting the mediator’s proposal. The winning party can even be sentenced to pay the 
costs of the opposing party and to pay a sum corresponding to the court costs for this type 
of dispute into the justice fund (Fondo unico giustizia). This fund receives money seized and 
then confiscated in criminal cases and in application of anti-mafia measures, as well as the 
proceeds of organised crime and sums paid as administrative penalties by companies, and 
other sums and proceeds devolving to the State for various reasons. 
 
However, if the content of the proposal and the measures decided by the judge do not 
completely coincide and if there are serious and exceptional reasons for doing so, the judge 
may decide not to claim back the costs incurred by the winning party in fees to the 
mediator. 
 
It would seem that what makes the sanction related to the apportionment of court costs 
significant is the power placed in the hands of the mediator, who can independently 
evaluate the appropriateness of an adjudicative proposal, and the behaviour of the parties 
who, in asking the mediator to draw up a proposal, are emphasising their commitment to 
the mediation process. If this proposal is subsequently rejected without good reason, this 
may lead to ‘punishment’ measures as far as the court costs are concerned.  
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2.2. ‘Compulsory’ mediation 
 
‘Compulsory’ mediation is established as a precondition for taking to court a number of 
disputes related to property rights, division among heirs, hereditary succession, family 
covenants, rentals, loans, company leases, claims for damages from road or water traffic 
accidents, medical liability and defamation in the press or other means of publicity. Anyone 
who wants to go to court over a dispute concerning any of these subjects must first make 
an attempt at mediation in accordance with the procedures laid down in Legislative Decree 
28/10 on mediation or else in accordance with the mediation process governed by 
Legislative Decree 179 of 8/10/2007 before Consob, or else in accordance with the rules 
laid down in Article 128(a) of the Consolidated Banking Act provided for by Legislative 
Decree 385 of 1 September 1993, limited to the matters regulated therein.  
 
The Conciliation and Arbitration Chamber of Consob is a collegial body with five members 
who meet specific requirements of good repute, professional standing and independence. 
Their role is to administer arbitration and conciliation proceedings to settle disputes arising 
between non-professional investors and financial intermediaries regarding compliance with 
disclosure obligations, correctness and transparency as envisaged in the contractual 
relations with these investors.  
 
The other special procedure that constitutes a condition for admissibility for the matters it 
deals with is provided for by the aforementioned law on credit, which in Article 128(a) 
requires that banking and financial intermediaries use to dispute-resolution systems with 
customers for sums up to a limit of 100,000 euros. These are conciliation proceedings with 
specific characteristics, which concern the service contracts sector and which seem worth 
saving and promoting.  
 
Mediation is a condition of admissibility of court proceedings and not a condition of the 
initiation of them. This means that a party can go to court before starting mediation, 
though mediation will eventually have to be undertaken. Defect of admissibility comes into 
play if it is invoked by the parties or mentioned by the judge up to the time of the first 
hearing. This is then delayed and the parties are given fifteen days to submit a mediation 
request to one of the organisations on the Ministry of Justice register. 
 
The legislator felt it necessary to extend the admissibility condition to a wide range of 
disputes on the basis that only by doing so could it guarantee to give the new system 
proper impetus and contribute to the spread of the mediation culture. 
 
The list of disputes in which ‘compulsory’ mediation must be used took account of various 
parameters such as the nature of the dispute, the specific relationship between the parties, 
and the numerical impact of certain disputes on the courts. Some lawsuits affect 
relationships that are destined to continue over time, and the harsh impersonality of a 
court decision can damage these irreparably. Lawsuits related to joint ownership, property 
rights, division among heirs, hereditary succession and family covenants are some 
examples of this. 
 
For other long-term contracts, if the parties want to go to court, mediation can bring about 
a change in the relationship that allows it to continue, though this may be on different 
terms. Rentals, loans and company leases are examples of this. 
 
Disputes arising from medical liability or defamation in the press or by other means of 
publicity are due to the particular nature of the relationship, which is often fairly adversarial 
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to begin with because of the violation of such property as health or reputation. This is a 
sector where it is of prime importance for a person to assert their interests, by analysing 
the deepest and most private reasons for their discomfort using a variety of methods that 
cannot be countenanced in a courtroom, where only the logic of the law can apply. 
 
At the request of the Italian Senate’s Committee on Justice, disputes relating to claims for 
damages from road and water traffic accidents were included. These are vast in number 
and the courts are having serious problems processing them. 
 
Finally, there are a few sectors such as insurance, banking and finance where two particular 
factors caused the legislator to require compulsory mediation: the nature of the relationship 
between the parties, which tends to be long-term, and the sheer number of such disputes. 
 
The law requiring compulsory conciliation caused a real revolt among lawyers, and they 
held strikes lasting several days. Intervention by the legislator, which postponed for a year 
the entry into force of the compulsory mediation requirement for disputes on joint 
ownership and the payment of damages for road and waterway traffic incidents, did not 
placate them and some members of the Italian Bar Council and the Italian Law Society 
(Organismo unitario dell’Avvocatura) referred the Ministerial Decree implementing the 
Legislative Decree to the administrative courts. Both of the aspects referred to the Lazio 
administrative court had been analysed in great detail by the legislator in the report on the 
Legislative Decree. 
 
The first issue raised regarding the introduction of mediation as an admissibility condition 
for some civil disputes was whether the law was constitutional. The second issue concerned 
alleged excessive delegation of authority in relation to the requirements of Article 60 of Law 
69/09. 
 
On the first question, the Constitutional Court has affirmed in various judgements (see 
Constitutional Court No 276 of 13 July 2000; Constitutional Court No 82 of 4 March 1992 
and in relation to fair trial, Constitutional Court No 436 of 19 December 2006) that ‘the 
rigour with which the right to take legal action is protected in accordance with Article 24 of 
the Constitution, does not mean that it has to be taken with absolute immediacy’ (see 
judgements 47 of 1964, 56, 83 and 113 of 1963, and 40 of 1962). As far as the 
Constitutional Court is concerned, while certain limitations prevent abuse of the right to 
legal protection, meeting such a condition, far from constituting a disadvantage for the 
person making the claim, provides a quicker and less expensive method of resolving the 
situation. 
 
Similar ideas were expressed in judgement 276 of 2000, while the Court used 
inadmissibility order 436 of 2006 to declare the principle, repeated on many occasions, that 
the legislator could place conditions on the exercise of the right to take legal action if, in 
addition to safeguarding the public interest, these constituted a limited hindrance (including 
from the point of view of time) to the exercise of that right. The aim of taking the heat out 
of civil proceedings, inherent to the attempt at compulsory mediation, is certainly in the 
public interest, including from the point of view of the limited time in which the mediation 
procedure has to take place (four months) and the reasonably low costs for anyone using 
the procedure. 
 
On the second question regarding the feared excessive delegation of authority, Article 
60(3) of Law 69/2009 established that the rules on mediation could not preclude access to 
justice. This expression should not be interpreted in its absolute sense but should be 
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evaluated in the light of the overall system laid down by the legislative decree. The speed 
and low cost of mediation and the possibility of not necessarily having to use a lawyer, of 
not having to pay (for the less well-off), of being able to present a document instituting 
proceedings before undertaking mediation and, where necessary, transcribing the 
summons, all show that access to justice is only delayed and not denied, making the 
system compatible with Article 24 of the Constitution. 
The Lazio administrative court decided to refer the matter to the Constitutional Court for it 
to evaluate whether the law was in violation of Articles 24 and 77 of the Italian Constitution 
on the exercise of the right of defence and the government’s duty to respect the principles 
contained in the delegating law approved by Parliament. 
 
The Constitutional Court was now called upon to pronounce on both questions. Referral of 
the matter to the Constitutional Court had no effect on the rules governing compulsoriness, 
which came into force on 21 March 2011, though with a few exceptions concerning disputes 
over joint ownership and the payment of damages from road and water traffic accidents.  

2.3. Mediation ordered by the judge 
 
Mediation ordered by the judge, also provided for by EU Directive 2008/52/EC sits 
alongside judicial mediation, without replacing it. However, mediation ordered by the judge 
on a facilitative basis has much wider potential, since it can also be suggested in appeals. 
The judge therefore decides whether to issue an invitation to use mediation based on the 
state of the proceedings, the nature of the case and the behaviour of the parties, who must 
be supportive of the judge’s proposal. This support is necessary to avoid situations where 
the parties make an unwanted attempt at conciliation without any commitment. The 
judge’s invitation will certainly have authority as far as the parties are concerned and will 
be taken into consideration, but the legislator deliberately left some margin for discretion 
for anyone wishing to withdraw from it. The parties can therefore ignore the invitation and 
the case will continue without any negative effects for them. 
 
However, if the judge’s invitation is accepted, the proceedings are deferred for the period 
necessary to complete the mediation process (deferral not suspension; among other things 
this is to avoid having to perform the tasks related to resuming the proceedings). 
 
If agreement is reached, the parties tell the judge, who declares the matter in dispute to be 
terminated and obtains the approval of the President of the Court in whose district the 
conciliation occurred. If agreement is not reached and the mediator drew up a proposal, a 
report is written that can be used by the judge for sentencing to pay costs any party that 
unjustifiably rejected the proposal, even if that party won. 

2.4. Mediation provided for in a contract or statutes, with a 
consequent obligation to attempt conciliation before going to 
court or arbitration 

 
In the case of mediation provided for in a contract or statutes, with a consequent obligation 
to attempt conciliation before going to court or arbitration, the arbitrator or judge 
intervenes, at the request of the parties, to set a term for submitting the application. This 
application will be submitted to the conciliation organisation indicated in the contract or 
statutes or, if no such indication is given, to an organisation indicated by the party that 
‘acted’ first. 
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If the attempt at conciliation is not carried out despite being provided for, the judge 
arranges for a new hearing and sets a deadline for submitting the application to the 
organisation chosen in advance by the parties. In this case, the judge’s invitation and the 
concomitant referral are compulsory; the conciliation clause in the contract or statutes 
amount to an admissibility condition. 
 
The mediation clause is naturally an expression of the wishes of the parties, who can 
enhance it with any feature considered useful within the limits of Legislative Decree 28/10. 

3. LIMITS ON MEDIATION AS A CONDITION OF 
ADMISSIBILITY 

 
In all the situations described in paragraphs 2.1 to 2.4, undertaking mediation does not 
preclude the granting of urgent precautionary measures. Some specific relationships that 
affect the interests of consumers are expressly excluded from the admissibility condition. 
However, ‘voluntary’ mediation can still be used in these relationships.  
 
There are some other limitations on mediation as a condition of admissibility of 
proceedings. It does not apply in the following procedures: 
 

a) in proceedings to obtain an order of the court, including opposition to such an order, 
until the pronouncement on the application and suspension of interim enforcement; 

 
b) in proceedings for licensing or eviction until they turn into a case on rental; 

 
c) in possessory actions, until pronouncement of the order that closes the summary 

judgement phase; 
 

d) in opposition or interlocutory proceedings regarding enforcement; 
 

e) in hearings in chambers; 
 

f) in civil suits undertaken as part of a criminal trial, which occurs when a person has 
suffered damage arising from a criminal offence and decides to sue for civil injury in 
the criminal trial to claim restitution and damages. 

 
The proceedings described in a) to f) were excluded from mediation because the judicial 
protection they give, even if summarily and sometimes without cross-examination, still 
ensures a swift decision is given, limited to one particular phase of proceedings. When the 
dispute returns more strictly to the issues inferred in court, mediation can take its place 
again. 
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4. THE RELATIONSHIP BETWEEN THE LEGAL 
INSTITUTIONS OF LIMITATION AND LAPSE OF RIGHTS 
AND THE MEDIATION REQUEST 

 
The relationship between the legal institutions of limitation and lapse of rights and the 
mediation request are governed in accordance with the principles established in European 
legislation. Article 8(1) of Directive 2008/52/EC stipulates that ‘Member States shall ensure 
that parties who choose mediation in an attempt to settle a dispute are not subsequently 
prevented from initiating judicial proceedings or arbitration in relation to that dispute by the 
expiry of limitation or prescription periods during the mediation process’. 
 
Consequently, with reference to these two legal institutions, the Italian legislator has 
established that the effect of a mediation request on limitation, at the time it reaches the 
other parties, is the same as the effect of the document instituting proceedings, and that it 
prevents the lapse of rights. The legislator went on to specify that the mediation request 
prevents the lapse of rights once only, and if the mediation attempt fails the document 
instituting proceedings must be served within the period allowed before the rights lapse, 
which starts from the submission to the mediation organisation’s secretariat of the report 
on the failure to reach agreement. This detail is aimed at avoiding spurious mediation 
requests being proposed. 
 

5. MAXIMUM PERIOD WITHIN WHICH THE MEDIATION 
PROCEDURE SHOULD BE COMPLETED 

 
The maximum period within which the mediation procedure should be completed is four 
months. No indication is given of the finality of the period because this concept is inherent 
in the time limit of proceedings and mediation is a procedure that uses a completely 
different system from the proceedings. 
 
The time during which mediation takes place, any suspension period and any period of 
deferment of the hearing provided for in Article 5 of Legislative Decree 28/2010 is 
expressly deducted from the calculation of the period for evaluating unreasonable length of 
a court case under the terms of Law 89 of 24 March 2001. In cases of voluntary mediation, 
the decision to take this alternative route can obviously not be attributed to the State. 
However, even when mediation is a condition of admissibility of court proceedings and 
therefore effectively imposed by law, the mediation period is outside the court’s jurisdiction 
and is still aimed at settling the dispute certainly more quickly and less expensively for the 
parties. 
 
The provision also prevents the parties from using the whole period allowed for mediation 
for the practical purpose of paying fair compensation in future when it is clear from the 
initial contact that they are not committed to reaching a conciliatory solution. 
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6. MAIN FEATURES OF THE MEDIATION PROCEDURE 
 
There is absolutely no formality to the mediation process. Few rules have been laid down 
by the legislator, and this gives great autonomy to the parties and requires that mediation 
organisations draw up detailed terms in order to be entered in the Ministry of Justice 
register. 
 
The law stipulates in particular that, when the application is submitted, the manager of the 
organisation should appoint the mediator and arrange the first meeting within fifteen days 
of receiving the application. The request for and date of the first meeting are sent to the 
other party using the most appropriate means of communication, by the mediation 
organisation or by the party that submitted the application. The terms of the organisation 
will indicate the alternative venue where the meeting will take place, if not at its own office.  
 
The use of co-mediation is permitted (mediation by two mediators working together) in the, 
not unusual, eventuality that there are technical implications to the dispute that require the 
intervention of a suitable professional. If co-mediation proves inadequate for dealing with 
the complexity of the interests at stake the mediator may use the services of an expert 
registered in the register of legal experts to the court. The method of calculating and 
paying the fees is specified in the organisation’s terms so that the parties know in advance 
the costs they will be required to meet. 
 
The mediation procedure is covered by a very strong confidentiality clause. This is where 
the concept is introduced of not being able to use statements made and information 
acquired during the mediation procedure in any subsequent court proceedings undertaken 
by the parties if the mediation fails. Such is the caution that the legislator has specified that 
this protection also extends to cases where there is a partial decision. This is achieved by 
not admitting witness evidence and by prohibiting referral to a decisive oath. This 
requirement means that the reports containing statements made by the parties cannot be 
used as evidence to back up facts in dispute in any subsequent court proceedings if the 
mediation is unsuccessful. Consequently, objective limits have been introduced on the 
admissibility of witness evidence and decisive oaths, since elements of proof cannot be 
used in the court case from the unusable statements. The duty of confidentiality on 
mediators is such that it excludes the possibility of calling them to give evidence to the 
legal authorities or any other authorities on the statements made and information acquired 
during the mediation procedure. 
 
There are various possible outcomes of the mediation procedure depending on whether 
agreement is reached or not. If mediation is successful, the mediator writes a report and 
attaches the text of the conciliation agreement to it. The legislator has quite correctly 
stipulated that, if the mediator decides to draw up a proposal, he has to inform the parties 
of the possible consequences as regards the decision on reclaiming the legal costs of any 
subsequent court proceedings. Once the proposal has been drawn up, it is sent to the 
parties in writing. They must communicate their support or rejection of it within seven 
days. The confidentiality provided for in Article 9 of the Legislative Decree also extends to 
the mediator’s proposal, with the consequence that it may make no reference to the 
statements made or information acquired, unless agreed otherwise. 
 
If no agreement is reached on the proposal, the mediator shall draw up a report indicating 
the solutions attempted and any failure to participate in the procedure by one of the 
parties. The rules on writing the report are identical in the case of a positive or negative 
outcome. The report is signed by both parties, and the mediator certifies the signatures or 
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the inability of the parties to sign. In this regard, it should be pointed out that, if the parties 
to the agreement conclude a type of contract or document that the law requires to be 
transcribed, the signing of the agreement must be authenticated by a public official 
authorised to do this. 
 
To make enforcement of the agreement contained in the report more coercive, the 
possibility is provided for of inserting clauses or, better still, penalties that require sums of 
money to be paid if the obligations laid down in the report are breached or not fulfilled once 
agreement has been reached. The report on the agreement, the contents of which must not 
conflict with public order or binding provisions, is checked to ensure it is correct in form and 
is approved at the request of a party by a decree of the president of the court in whose 
district the organisation is located. In cross-border disputes referred to in Article 2 of 
Directive 2008/52/EC, the report is approved by the president of the court in whose district 
the agreement is to be enforced. The report constitutes an enforcement order for forcible 
expropriation, enforcement in a specific way or registration of a mortgage by order of the 
court. 

7. THE TAX BENEFITS OF MEDIATION 
 
Mediation is accompanied by a series of tax advantages. There is a full tax exemption 
regime as regards stamp duty and a partial one as regards registration duty. For 
proceedings held in an ordinary court, as well as paying stamp duty, the party is ‘forced’ to 
pay the court costs (contributo unificato) according to the value of the dispute. However, in 
mediation procedures, all documents and measures are exempt from stamp duty and all 
other costs, taxes or duties of any kind whatsoever. 
  
In conciliation there is full exemption from registration duty up to 50,000 euros. When the 
value of the right that led to mediation is less than or equal to this amount, nothing is 
payable to the Italian revenue. If the amount is greater than 50,000 euros the duty is 
calculated only on the amount in excess of this figure and not on the whole amount. 
 
The Legislative Decree also stipulates that parties who pay a mediation fee receive a tax 
credit equal to the fee, up to a limit of 500 euros, if the mediation is successful. A tax credit 
is a credit held by the taxpayer towards the Italian revenue. It can be used to pay off debts 
or to reduce the tax owed. If mediation is unsuccessful, however, the tax credit is reduced 
by half, though this is still a worthwhile tax benefit. 
 
This provision also betrays the legislator’s enthusiasm for the extra-judicial resolution of 
disputes by rewarding parties more when they settle their disputes without recourse to the 
courts, by cooperating honestly with the mediator. 

8. MEDIATION PROVIDERS 
 
The activity of mediation is entrusted to public or private organisations with the required 
reliability and efficiency, registered with the Ministry of Justice. The mediation organisation 
is identified as a structure ascribable to a public or private body or some expression of this 
(e.g. the Chambers of Commerce have set up their own organisations represented by the 
Conciliation Chambers). 
 
The guarantees of the organisation’s reliability and efficiency are examined at the time of 
registration by the Ministry of Justice. The keeper of the register also checks that all the 
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other requirements of the law are met by the organisations and mediators. The keeper of 
the register can also issue circulars to provide clarification of the abstract requirements laid 
down by the law and to resolve any difficulties with applying the law.  
 
The various different forms of mediation provided for in the legislative decree dictate that 
different methods should be provided for making entries in the register, with particular 
reference to the need to provide separate sections within the register to record cases that 
require special competences, including in consumer and international disputes. This 
provision confirms an attitude of great confidence in mediation to solve disputes that do not 
just concern matters of low economic value. 
 
When it applies for registration, the organisation must also submit its terms together with 
its code of ethics. Both will be subject to examination by the keeper of the register at the 
Ministry of Justice, to evaluate their completeness for the purposes of registration. 
 
Public and private bodies that offer the mediation service will use professionals who must 
meet the requirements laid down by the law. In particular they must have attended training 
courses lasting at least fifty hours, split into theory and practical courses with a maximum 
of thirty participants per course. The training should also provide for participation in 
mediation simulation sessions and a final assessment lasting at least four hours, split into 
theory and practical tests. A two-yearly professional update is required of a total duration 
of not less than 18 hours. 
 
The mediator’s professional qualities should be built on by the training, a large part of 
which should be based on simulation and practical experience alongside a mediator. Good 
professional repute is not sufficient in itself as training of a mediator; a knowledge of the 
facilitation and adjudication techniques of negotiation and mediation is required, as well as 
of conflict management techniques. 

CONCLUSION 
 
Too little time has passed since the law on mediation came into force to attempt an initial 
assessment. Opposition from some of the legal profession has not help to spread a 
conciliation culture. However, other categories of professionals are showing enthusiasm for 
this legislative initiative, and many organisations are on the waiting list for registration as 
mediation and training organisations. 
 
The process of changing cultural attitudes towards conflict resolution in Italy will be long 
and difficult, but this legislation is an opportunity we should make the most of. 
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