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EXECUTIVE SUMMARY 
 
 
Background 
 
This briefing note is written for the workshop “Mediation in civil and commercial matters: 
before and after the EU Mediation Directive”, to take place at the European Parliament on 
23 May 2011. In the course of the workshop, a series of sessions will inform the 
participants inter alia about how the EU Member States have implemented the Mediation 
Directive, followed by extensive debate. 
 
Germany has not yet (May 2011) implemented the Mediation Directive. The legislation 
process is ongoing. However, the German government has drafted a Mediation law (the 
Mediation Draft Law)1. This draft has been widely met with approval, in particular by the 
Bundesrat (Federal Council of Germany)2. 
 
Aim 
 

 The objective of this briefing note is to provide an overview of a German lawyer’s 
perspective on civil and commercial mediation before and after the implementation 
of the EU Mediation Directive. 

 Also, the briefing note aims at providing recommendations and suggestions on how 
the mediation process can work effectively. 

 
 

GENERAL INFORMATION 
 

KEY FINDINGS 
 Mediation Directive and Mediation Draft Law are both a step in the right direction. 

However, many of the issues they address are already covered by current 
German law. 

 The Mediation Draft Law puts too much emphasis on court mediation. 
 From the German perspective, the regulation of mediation has not been 

considered as an urgent need, but found a lot of public interest.  
 From a practical perspective, the main challenge remains how confidential 

information that has been used in mediation may be excluded as evidence in 
subsequent proceedings. 

 In order to protect their turf, mediator associations have strongly advocated 
encompassing training requirements. The Mediation Draft Law has chosen a 
liberal approach by relying on commitments and disclosure duties of mediators. 

 

                                                 
1 Available at http://gesetzgebung.beck.de/sites/gesetzgebung.beck.de/files/br-drs60-11.pdf.  
2 The Bundesrat comments can be found at http://gesetzgebung.beck.de/sites/gesetzgebung.beck.de/files/br-
drs60-11-B.pdf.  
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1. The situation prior to the implementation of the 
Mediation Directive 

 
KEY FINDINGS 

 Both, court mediation and mediation outside the courts, are known and 
practiced in Germany. 

 Mediators are often lawyers; lawyers working as mediators face more 
regulation than members of other professions. 

 Mediators’ right to refuse testimony is based on law and contract; use of 
evidence from mediation must be prevented by contract. 

 Mediation suspends the limitation period. 
 Mediation settlements can be enforced in various ways. 
 Impartiality and independence are required by statute. 
 Mediator qualification and remuneration are not regulated. 

 
 
1.1. Mediation Procedure 
 
The term “mediation” has no defined meaning in German legal language. In practice, there 
are two types of mediation: mediation outside the court and court mediation. 
 
For mediation outside the courts, the procedure is not regulated at all3, and the parties can 
draft any procedural rules (barring rules contrary to public policy). Mediation outside the 
courts requires a mediation agreement between the parties. The parties must submit 
themselves to mediation, and define what dispute the mediation shall deal with. 
Furthermore, the mediation agreement will often stipulate the details of the procedure, e.g. 
where it shall take place, who shall be mediator etc.4. References to established rules sets 
are permissible5. 
 
Mediation in court can take different forms. The most well-regulated court mediation is the 
mandatory conciliation procedure according to § 15a of the Introductory law for the Code of 
Civil Procedure (Gesetz betreffend die Einführung der Zivilprozessordnung – EGZPO). This 
provision allows the German states to stipulate that certain claims are only admissible after 
the parties attempted to mediate the respective dispute at a registered mediation 
committee (Einigungsversuch vor Gütestelle). This is limited to  
 

 claims not exceeding € 750, 
 disputes concerning the respective interests of neighbours, 
 disputes concerning libel and defamation, provided they were not perpetrated in 

broadcast or press, and 
 claims based on violation of anti-discrimination law.  

 
The states which made use of § 15a EGZPO implemented the conciliation procedure in 
different fashions. For example: 

                                                 
3 In practice, mediation procedures will often roughly follow a certain template, but this is for reason of 
convenience and efficiency rather than for legal reasons. An example with extensive explanations is given by von 
Schlieffen in Haft/Schlieffen, § 1.  
4 Hutner, p. 228. 
5 E.g. the UNCITRAL Conciliation Rules, available at http://www.uncitral.org/pdf/english/texts/arbitration/conc-
rules/conc-rules-e.pdf.  
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 In Bavaria, the hearing is never public, and the conciliator can organise the 
proceeding as he sees fit (Art. 10 II and IV of the Bavarian Conciliation Act 
(Bayerisches Schlichtungsgesetz - BaySchlG).  

 In Baden-Württemberg, the hearing can be public if the parties and the conciliator 
agree so (§ 10 I of the Conciliation Act (Baden-Württemberg Schlichtungsgesetz - 
SchlG)), the conciliator has less leeway in organising the proceeding (§§ 5-12 
SchlG). 

 
Also, the states have discretion to limit the application of the mandatory mediation 
procedure as they see fit. For example, in North Rhine-Westphalia, the (now expired) law 
concerning mandatory conciliation provided that conciliation was only required where the 
parties lived in the same court district. Consequently, the Higher Regional Court 
(Oberlandesgericht - OLG) Cologne has declared a claim admissible (and ultimately 
meritorious) even though 
 

 there had been no conciliation procedure, and  
 the claim concerned discrimination 

 
because the claimant lived in a different court district than the defendant6. 
 
Traditionally, German law provides for two other settlement mechanisms.  
 
First, at any stage of a judicial proceeding, the parties can agree to settle the dispute. 
Courts are in fact supposed to facilitate such settlements (§ 278 I of the Code of Civil 
Procedure (Zivilprozessordnung - ZPO), and judges will often work towards them by 
encouraging the parties to settle. Court settlements have the benefit of being immediately 
enforceable. There is no professional mediator involved.  
 
Second, the parties can also settle at any stage of arbitration proceedings and stipulate an 
arbitral award on agreed terms (Schiedsspruch mit vereinbartem Wortlaut). As the OLG 
Munich has ruled, such an award is enforceable even if the ruling is not capable of 
execution7. 
 
1.2. Role of Lawyers in Mediation 
 
Since mediation often takes place "in the shadow of the law", lawyers are among the 
professionals most qualified to work as mediators. It has even been said that “as a rule”, 
the mediator will be a lawyer8. In recent years, law faculties at German universities have 
acknowledged the increasing demand for alternative dispute resolution, and have offered 
an increasing number of classes dealing with negotiation skills in general and mediation in 
particular. 
 
From the parties’ perspective, the legal experience and knowledge of lawyers is valuable as 
a legal recourse usually is an option if no settlement is reached. Accordingly, parties usually 
want to discuss what the relevant issues might be. Another advantage of having a lawyer 
as mediator is that lawyers have a statutory confidentiality obligation. They are by law 
required to keep  all information confidential that they were provided with in the course of 
their professional activities (§ 43a II of the Federal Lawyer’s Act 
(Bundesrechtsanwaltsordnung – BRAO)). They also have the right to refuse to give 

                                                 
6 OLG Köln NJW 2010, pp. 1676 et seq. 
7 OLG München SchiedsVZ 2009, pp. 127 et seq. 
8 Musielak in Musielak, Introduction, at 25a. 
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evidence in civil (§ 383 I Nr. 6 ZPO) and criminal proceedings (§ 53 I Nr. 3 of the Code of 
Criminal Procedure (Strafprozessordnung – StPO)).  
 
Unlike other professions, lawyers face restrictions if they want to work as mediators. 
According to their professional code of conduct, a lawyer may call himself mediator only if 
he can establish that he knows at least the basics of mediation procedure by completing 
appropriate training courses (§ 7a of the Lawyer’s Professional Code of Conduct 
(Berufsordnung für Rechtsanwälte - BORA)). 
 
1.3. Confidentiality and the Right to Refuse Testimony 
 
German law knows several prohibitions of forwarding information that can apply in the 
course of a mediation proceeding and thereafter. 
 
Under German criminal law, it can be a punishable offense to forward private information 
(§ 203 of the Criminal Code (Strafgesetzbuch - StGB)). The prohibition applies to anyone 
who has received said information performing inter alia as  
 

 professional psychologist, 
 lawyer or tax accountant, or 
 marriage or family counsellor.  

 
As a general rule, if members of these professions work as a mediator specifically because 
of their expertise (e.g. legal expertise for a lawyer, psychological expertise for a 
psychologist etc.), § 203 StGB applies to them9. 
 
Under German civil law, the mediator contract is qualified as a contract of services10, 
meaning that the mediator is obliged to conduct the mediation with best efforts. There is no 
general confidentiality obligation for contracts of services.  
 
Apart from these provisions, there is no explicit legal obligation for a mediator to treat 
information received during the mediation as confidential. Therefore, parties will usually 
stipulate such an obligation by means of contract, i.e. by including a confidentiality clause 
in their mediation agreement. This raises few practical concerns since sample 
confidentiality clauses are publicly available11.  
 
Concerning giving evidence, both the StPO and the ZPO contain provisions allowing certain 
professions to refuse to give evidence (§ 53 and § 383 respectively). In criminal 
proceedings, a mediator is not privileged to do so by virtue of his assignment alone12. 
Lawyers are an exception whether they act as mediator or otherwise, but only by virtue of 
being lawyers (and not because they act as mediator).  
 
A contractual confidentiality obligation will not give the mediator the privilege to refuse 
evidence in criminal proceedings either. German criminal proceedings law holds that the 
state itself (and not e.g. the injured party) must establish the facts of the case at hand; 
therefore, contractual obligations inter partes are irrelevant.  

                                                 
9 Cf. Cierniak in Münchener Kommentar (StGB), § 203 at 39. 
10 Heß/Sharma in Haft/Schlieffen, § 26 at 25. 
11 One example is the confidentiality clause from the DIS-Mediation Rules, available at http://dis-
arb.de/en/16/rules/dis-mediation-conciliation-rules-02-id9.  
12 Cf. § 53 I Nr. 3 StPO, where the trades privileged to refuse evidence in criminal proceedings are listed. The 
German Constitutional Court has stated that other trades have this privilege only exceptionally and under 
extremely severe conditions (NJW 1972, 2214 et seq.).   
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In civil proceedings, it is not entirely clear whether the mediator is entitled to refuse to 
testify by virtue of his assignment alone. The relevant § 383 I Nr. 6 ZPO privileges 
individuals to whom information has been provided due to their office, stand, or craft, 
where the law requires that said information shall be kept confidential. Whether this applies 
to mediators (concerning the information gained in the mediation proceeding) is disputed 
among German legal experts13. However, the right to refuse testimony in a civil proceeding 
can also follow from a confidentiality clause, if such a clause is properly drafted14.  
 
A right to refuse testimony does not necessarily mean that the evidence so gained is 
excluded from the proceeding. Generally, German law is cautious with the exclusion of 
evidence. Even a witness statement violating § 203 StGB (see above) is not necessarily 
excluded as evidence, as can be derived from a Federal Court of Justice ruling 
(Bundesgerichtshof - BGH)15. And since § 383 ZPO does not apply to the parties of a 
proceeding themselves, their own submissions remain admissible16. 
 
However, for civil proceedings, contractual clauses can serve to exclude evidence, because 
the parties can shape their legal relationship as they see fit 17 . Such clauses can, for 
example, be modelled after Art. 20 of the UNCITRAL Model Law on International 
Commercial Conciliation 18, which declares inter alia views and admissions uttered in the 
course of the mediation procedure to be confidential and excluded as evidence. 
 
1.4. Mediation and Limitation of Claims 
 
While the relevant provision (§ 203 of the Civil Code (Bürgerliches Gesetzbuch – BGB)) 
does not state this explicitly, it is generally accepted that commencement of mediation 
suspends the limitation period of claims19, and the Mediation Draft Law has made reference 
to this statutory provision20. If the parties do not settle, the limitation period resumes once 
the mediation has ended. Thus, the parties go back to the status quo ante. The claimant 
does not gain an advantage by entering mediation, as he would if the limitation period 
recommenced. 
 
1.5. Enforceability 
 
German law does not have a special provision for enforcing mediation agreements (i.e. 
settlements resulting from Mediation). It does, however, offer several general paths to 
enforceability. Three of these paths are particularly convenient for parties to a mediation. 
 
First: Settlements made at court are immediately enforceable, without an additional 
proceeding; the same goes for settlements made at officially recognized conciliation 
committees (§ 794 I Nr. 1 ZPO). Therefore, a settlement reached in the aforementioned 
mandatory conciliation procedure will often be immediately enforceable, as will be a 
settlement reached in the course of a judicial redress proceeding. 
 
                                                 
13 In favour of such privilege inter alia Dendorfer/Krebs, p. 88; Greger in Zöller, § 383 Rn 20. Against such 
privilege Groth/von Bubnoff, NJW 2001, p. 340. 
14 Dendorfer/Krebs, p. 88; Groth/von Bubnoff, p. 341. 
15 BGH NJW 1961, pp. 279 et seq. 
16 See Duve, p. 237. 
17 Thorough explanation by Wagner, p. 1398, 
18 Available at http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/03-90953_Ebook.pdf. Discussion of 
the core provisions by Duve, pp. 228 et seq. 
19 See for example Eidenmüller/Prause, p. 2741. 
20 Mediation Draft Law, p. 14. 
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Second: Other settlements between the parties can be declared enforceable if they have 
been concluded by lawyers representing the parties (§ 796a I ZPO, “lawyer settlement”). 
The court costs for this are € 50, irrespective of the amount in dispute.  
 
The lawyer settlement has not received much attention in practice, and it has been argued 
that it is superfluous21. However, the Mediation Directive has cautioned against using the 
Directive as incentive to change the law of enforcement22, so this issue has to be seen 
separately from the topic at hand. Further, the statement quoted must be seen in the 
context of German civil procedure, which offers numerous other ways towards 
enforceability. In principle, the lawyer settlement is a viable option for having a mediation 
settlement made enforceable by a German court, especially since it can then be enforced 
throughout Europe according to Art. 57 of the Regulation 44/200123. 
 
Third: Documents can be made enforceable if recorded at a German court or notary 
(§ 794 I Nr. 5 ZPO). Compared to § 794 I Nr. 1 ZPO, the advantage is that the settlement 
procedure itself does not have to be at court. Compared to the lawyer settlement, there is 
a cost advantage since lawyer representation is not required. 
 
1.6. Impartiality and Independence 
 
There is no explicit law that the mediator has to be impartial and independent. Art. 6 I 1 of 
the European Human Rights Convention does not apply24. Neither does the constitutional 
right for due process since mediation is not juris publice25. 
 
However, impartiality and independence are both contractual obligations resulting from the 
mediation agreement and the mediator contract26. This has been acknowledged by the 
courts as well. The OLG Hamm has stated that the subject of mediation is “the legal 
advising of both principals and the attempt of a conciliation between them”27.  
 
Lawyers can face a situation where they have been representing one party in a dispute and 
are then asked to act as mediators for the same dispute. However, lawyers’ professional 
law bars them from representing “conflicting interests” (§ 3 BORA). This applies just as well 
when they work as mediators (§ 18 BORA)28. In the reverse case, the OLG Karlsruhe has 
held that a lawyer must not represent a party after he has acted as mediator in the same 
dispute before29. 
 

                                                 
21 Wolfsteiner in Münchener Kommentar (ZPO), § 796a at 1. 
22 Cf. Reason 22 to the Mediation Directive: “This Directive should not affect the rules in the Member States 
concerning enforcement of agreements resulting from mediation“. 
23 Gottwald in Münchener Kommentar (ZPO), Art. 1 EuGVO at 20; Reason 20 to the Mediation Directive. Thorough 
explanation by Trittmann/Merz, pp. 180-183, concerning the legal situation under the 1968 Brussels Convention.  
24 Tochtermann, pp. 44-45. 
25 Tochtermann, p. 45. 
26 Tochtermann, pp. 45-46 with further references. 
27 „Gegenstand der Mediation ist die Rechtsberatung beider Auftraggeber und der Versuch einer Schlichtung 
zwischen ihnen“. OLG Hamm, MDR 1999, 836 et seq. 
28 This is in contrast to the opinion of the European Court of Justice in von Hoffmann v. Trier (judgment of 16. 9. 
1997, C 145/96): “In particular, the Community definition of a lawyer does not, in view of the range of services 
principally and habitually provided in the Member States as part of that profession, cover the services of an 
arbitrator. Whilst arbitrators are in fact often chosen amongst lawyers by reason of their legal knowledge, the 
services provided by a lawyer are none the less principally and habitually those of representing or defending the 
interests of a person, whereas the services of an arbitrator are principally and habitually those of settling a dispute 
between two or more parties, even though this is done on an equitable basis”. 
29 OLG Karlsruhe, NJW 2001, 3197 et seq. 
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1.7. Mediator Qualification and Remuneration 
 
“Mediation”, “mediator” and affiliated terms are not protected under German law. Posing as 
a member of a profession can be a competition law violation according to the BGH30, but 
“mediator” is not a profession under German law. Therefore, in theory, any person can 
offer “mediation” irrespective of his qualifications, without breaking the law.  
 
This has widespread approval, since it is perceived that the most efficient way to sieve out 
unqualified mediator is market selection. Even the German lawyer’s association (which 
would be more likely to profit from a restriction) has spoken against an “official” 
qualification procedure31. 
 
However, the complete absence of any certification poses a problem for both potential 
parties and actually qualified mediators. Potential parties cannot recognize at first hand 
whether a self-proclaimed mediator is actually qualified or not. They have to conduct 
research as to the mediators qualifications. Conversely, actually qualified mediators cannot 
distinct themselves properly from less qualified persons. Currently, the German Ministry of 
Justice considers introducing a specific label for qualified mediators, an approach which has 
proven efficient for pharmacies.  
 
Mediator remuneration in general has not been addressed by the legislator so far. A lawyer 
acting as mediator (not: a lawyer representing the parties in mediation) is supposed to 
“work towards a remuneration agreement” (§ 34 of the Law on Remuneration of Lawyers 
(Rechtsanwaltsvergütungsgesetz – RVG)), but that is all. 
 
 
 
 
 
 
 
 

                                                 
30 BGH GRUR 1989, 516 (517). 
31 See http://mediation.anwaltverein.de/infos/DAV-Eckpunktepapier-Mediation-Juni-2009.pdf.  
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2. Implementation of the Mediation Directive  
 

KEY FINDINGS 
 The Mediation Draft Law focuses on the essentials of the mediation 

procedure. 
 The current draft restricts the parties’ autonomy as to who may attend the 

mediation sessions. 
 The right to refuse testimony is granted to all mediators, irrespective of their 

profession. 
 Suspension of limitation is not addressed. 
 Another option for enforceability is added. 
 Impartiality and independence are specified. 
 Requirements concerning mediator qualification are specified, but 

remuneration is not addressed. 
 
 
2.1. Mediation Procedure 
 
The Mediation Draft Law stipulates little concerning the course of the mediation procedure. 
It states that the mediator may have separate talks with the parties (§ 2 III), and that the 
parties can cease the mediation at any time they want (§ 2 IV).  
 
Furthermore, the Mediation Draft Law addresses mediation in court, defining it as mediation 
conducted during a judicial proceeding, with a judge as a mediator who has no authority to 
render a judgement. The plan is to authorise the states to decide whether they want to 
offer mediation in court or not (Art. 2 Mediation Draft Law). The mediation will not be 
mandatory, but the judges will have the discretion to suggest it to the parties. The lawsuit 
will be suspended while the mediation is conducted (Art. 3 Mediation Draft Law). 
 
2.2. Role of Lawyers in Mediation 
 
The Mediation Draft Law does not explicitly address the role of lawyers in mediation. 
However, according to its § 2 IV, “third parties” may only participate in the mediation 
procedure with the consent of all parties. As the official explanation clarifies, this was 
supposed to include lawyers and other entities representing the parties32. As according to 
the Mediation Draft Law, there would be no party representation in mediation without the 
other party’s consent, there has been strong protest against this provision by various states 
and the Bar. The Parliament may change this accordingly. 
 
2.3. Confidentiality and the Privilege to Refuse to Give Evidence 
 
The Mediation Draft Law stipulates a confidentiality obligation for all parties participating in 
the mediation (§ 4). Also, it stipulates that the mediator shall inform the parties about the 
extent of his confidentiality obligation. 
 
The Mediation Draft Law does not explicitly address the privilege to refuse to give evidence, 
or the lack thereof (see above). The drafters consider that such a privilege follows from the 
wording of § 383 I Nr. 6 ZPO since the mediator now has a legal confidentiality obligation33. 

                                                 
32 Mediation Draft Law, p. 23. 
33 Mediation Draft Law, p. 11. 
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The Mediation Draft Law proposes such a privilege for civil proceedings, but not for criminal 
proceedings.  
 
The exclusion of evidence is not addressed in the Mediation Draft Law, neither in the draft 
provision nor in the drafters’ explanations. 
 
2.4. Mediation and Limitation of Claims 
 
The Mediation Draft Law does not address the issue of limitation. 
 
2.5. Enforceability 
 
The Mediation Draft Law stipulates that mediation settlements can be enforceable where 
ordered by a court. To this end, the Code of Civil Procedure is to be modified. The new 
provision (§ 796d ZPO) explicitly refers to the provisions governing the enforceability of 
lawyer settlements. Court costs will be the same. 
 
As the Federal Council of Germany (Bundesrat) has noted34, the Mediation Draft Law does 
not specify how the new provision should interact with § 794 I Nr. 1 ZPO (immediate 
enforceability of court settlements). The question arises since court settlements under this 
provision easily fit under the term “mediation” as used by the Mediation Draft Law.  
 
An earlier version of the Mediation Draft Law had stipulated that a settlement reached (see 
above, 2.1.) was to be treated as a court settlement. This would have meant that the 
mediation settlement would have been immediately enforceable, giving the tax-subsidised 
mediation in court a significant advantage over mediation out of court. The provision has 
been erased for the current version. 
 
2.6. Impartiality and Independence 
 
Independence and impartiality are addressed in § 3 Mediation Draft Law. Subsection 1 
stipulates that the mediator must disclose to the parties “all circumstances which could 
affect his independence or neutrality”. The Mediation Draft Law goes on to say that where 
such circumstances exist, the mediator needs the parties’ explicit consent to continue. A 
person may not act as mediator if he has worked on the issue at stake for one of the 
parties before.  
 
2.7. Mediator Qualification and Remuneration 
 
The Mediation Draft Law addresses mediator qualification in a general fashion (§ 5). It 
states that the mediator shall ensure,  
 

 on his own responsibility,  
 by appropriate training and further education 
 that he has sufficient theoretical knowledge and practical experience 

 
in order to guide the parties through the mediation in a knowledgeable fashion.  
 

                                                 
34 Bundesrat comments, p. 10. 
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There are no further, more specific provisions. In particular, the issue of unqualified 
persons posing as mediators is not addressed. “Mediator” is intentionally35 not defined as a 
specific profession, but as somebody who conducts mediation (see below, 3.7.).  
 
Advertising as mediator without having the qualification to conduct mediation might or 
might not constitute a competition law infringement as such. The Bundesrat has criticised 
the Mediation Draft Law’s unspecific approach36. However, the Mediation Draft Law wants to 
oblige the mediator to give information about his professional background, his training, and 
his experience in mediation where the parties so wish (§ 3 V).  
 
The Mediation Draft Law does not contain any provision about mediator remuneration. 
 

                                                 
35 Mediation Draft Law, p. 19. 
36 Bundesrat comments p. 4-5. 
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3. Comparison: Current Situation v. Mediation Draft Law 
v. Mediation Directive 

 
KEY FINDINGS 

 The Mediation Draft Law complies with the Mediation Directive and fulfils its 
demands. 

 The Mediation Draft Law puts too much emphasis on mediation in court, thus 
pushing back independent mediation providers. 

 The provision concerning third parties in mediation proceedings limits the 
parties’ autonomy. 

 The rules on confidentiality do not address the practically most important 
exclusion of evidence. 

 The new option for enforceability will have little impact. 
 The quality approach emphasizes the responsibility of the mediator, takes into 

account the generally high training levels and leaves the selection to the 
market. 

 
 
3.1. Mediation Procedure 
 
Current German law, the Mediation Draft Law and the Mediation Directive all have little to 
say concerning the details of the mediation procedure. This is for good reason, since 
flexibility is one of the main advantages of mediation. As the German bar association has 
noted earlier, party autonomy over the mediation procedure must be maintained37.   
 
Concerning pre-trial mediation, German law already complies with the Mediation Directive. 
The Mediation Directive does not demand pre-trial mediation, but does not prohibit it either 
(Art. 5 II). Therefore, the German national law which leaves this issue in the states’ 
discretion does not have to be changed. 
 
As with current law, the Mediation Draft Law wants to authorise the states to establish 
mediation in court. However, unlike current law, this authorisation is not planned to be 
limited to specific cases. Mediation in court can be a way to save on costs. Mediation in 
court is likely to increase significantly if the Mediation Draft Law was implemented.  
 
This is unfortunate as there is a huge number of mediators outside the court system. These 
mediators are well-qualified and would be happy to offer their services. However, they 
cannot compete with the subsidised court system. Under the Mediation Draft Law, lawyers 
would be obliged to inform their clients that is an option. 
 
3.2. Role of Lawyers in Mediation 
 
The Mediation Draft Law changes the role of lawyers in mediation considerably. While the 
Mediation Draft Law does not stipulate further requirements for lawyers working as 
mediators. lawyers representing the parties will require the opposing party’s consent to 
participate in the mediation procedure. This is particularly glaring in mediation in court, 
where lawyers can be excluded even in cases where lawyer representation is usually 
mandatory 38 . There is no reason why parties should have the power to deny their 
opponents legal counsel in mediation. 
                                                 
37 See http://mediation.anwaltverein.de/infos/DAV-Eckpunktepapier-Mediation-Juni-2009.pdf.  
38 Explicitly stated in the Mediation Draft Law, p. 23. 
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3.3. Confidentiality and the Privilege to Refuse to Give Evidence 
 
From the point of view of a lawyer acting as mediator, the Mediation Draft Law adds very 
little. The duty to inform the parties about the confidentiality obligation has not been 
codified before. However, in practice, a lawyer’s confidentiality obligation will often be 
common knowledge. Similarly, lawyers will often inform their clients about their 
confidentiality obligation. Furthermore, lawyers already have privilege to refuse to give 
evidence.  
 
Therefore, the Mediation Law (if implemented as the draft proposes) will impact other 
professions more than lawyers. The Mediation Draft Law ties the right to refuse to give 
evidence to the mediation procedure itself, not the profession of a mediator. Insofar as 
members of other professions act as mediators, they will have the same rights as lawyers 
when it comes to testimony. 
 
Unfortunately, the Mediation Draft Law does not clarify the legal situation concerning the 
exclusion of evidence. Therefore, under the Mediation Law (if implemented as the draft 
proposes), a participant to a mediation could submit documentary information from the 
mediation in a subsequent proceeding as evidence.  
 
In this respect, the Mediation Draft Law seems inferior when compared to the UNCITRAL 
Model Law on International Commercial Conciliation. In its Art. 10, the Model Law explicitly 
declares that specific types of conduct shall be inadmissible in subsequent proceedings, 
including 
 

 an invitation by a party to engage in conciliation proceedings or the fact that a party 
was willing to participate in conciliation proceedings, 

 views expressed or suggestions made by a party in the conciliation in respect of a 
possible settlement of the dispute, and  

 the fact that a party had indicated its willingness to accept a 
 proposal for settlement made by the conciliator. 

 
3.4. Mediation and Limitation of Claims 
 
The Mediation Draft Law does not change the status quo concerning limitation of claims. 
There is no need for changes, as the current situation fulfils the demands of the Mediation 
Directive. This has been realized by the German lawmaker, and the silence on this issue is 
deliberate39. 
 
3.5. Enforceability 
 
As compared to the current situation, settlements reached in mediation will be easier to 
enforce since gaining a title will not hinge on lawyer participation. This means that parties 
to a mediation can settle without lawyers, and have the settlement made enforceable. It 
remains yet to be seen whether this provision will receive more attention in practice than 
the lawyer settlement. On the one hand, not including lawyers can cut costs.  
 
On the other hand, three aspects warrant the assumption that the new provision will not 
have significantly more practical importance: 

                                                 
39 Mediation Draft Law, p. 14. 
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First: Parties to a mediation may have legal counsel anyway. This is especially true in B2B-
mediation. Where lawyers are acting as legal counsel, it is only a small step to having them 
represent the parties as well (but see above concerning the other party’s consent). 
 
Second: Mediation settlements will often not have to be enforced at all. It has been 
statistically proven that parties are more likely to voluntarily comply with a mediation 
settlement than they are willing to comply with a court decision40. 
 
Third: The Mediation Draft Law envisions a two-tier situation where court mediation 
settlements are immediately enforceable, whereas ordinary mediation settlements have to 
be made enforceable first. Considering the other existing options for having a settlement 
made enforceable, it is questionable whether the new provision will be of significance in 
practice41. 
 
3.6. Impartiality and Independence 
 
The Mediation Draft Law provides clarity in that it bars party representatives from acting as 
mediators afterwards. It should be noted that the Mediation Draft Law surpasses the 
Mediation Directive here. The Mediation Directive only demands that the mediator should 
be an impartial third person.  
 
The Mediation Draft Law solution is debatable. Even in arbitration, previous party 
representation in the same dispute does not automatically bar a lawyer from acting as 
arbitrator. Under the IBA Guidelines on Conflicts of Interest in International Arbitration42, 
such representation would put the potential arbitrator on the “Waivable Red List”. This 
means that while the lawyer should not work as arbitrator, he may do so where all parties, 
all arbitrators and the arbitration institution have full knowledge of the conflict of interest 
and where all parties expressly agree that he may serve as arbitrator nonetheless (IBA 
Guidelines General Standard 4 (c)).   
 
Unlike arbitration, mediation does not replace judicial redress, and there is no reason why 
the restrictions should be harsher than they are for arbitration.  
 
3.7. Mediator Qualification and Remuneration 
 
The Mediation Draft Law’s contribution to mediator qualification is, essentially, a provision 
demanding good faith conduct from the mediators. Art. 4 of the Mediation Directive is 
equally general. With the Mediation Draft Law, the German lawmaker rightfully continues to 
view the mediator’s task as a service or function, not as a profession. Accordingly, 
mediation remains open for mediators with different background. The parties can choose 
whether e.g. a lawyer or a psychologists suits their needs better. 
 
Whether the information obligation in § 3 V Mediation Draft Law will improve the parties’ 
knowledge to a considerable extent remains to be seen. For market control over mediator 
quality, the provision is not necessary. In the stage prior to the mediator contract, an 
information obligation is unnecessary, since the parties can simply refrain from contracting 
with a mediator who refuses information. And since the parties can end the mediation 
anytime, the same holds true for the stage after the mediator contract has been concluded.  

                                                 
40 Hopt/Steffek, p. 84. 
41 Greger, p. 210. 
42 Available at http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx.  
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Mediator remuneration will still not be regulated if the Mediation Law enters into force in its 
current version, except where the mediator is an lawyer. This, too, is not addressed by the 
Mediation Directive. 
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