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EXECUTIVE SUMMARY 
 
Background 

This paper seeks to examine the consumer’s experience of mediation within England and 

Wales, part of the UK. This paper is based upon the experience of the writer and his 

colleagues acting for clients in mediations across England and Wales the UK jurisdiction. 

 

Mediation has been used in various scenarios over the years historically.  However it wasn’t 

until the 1990s that it began to gain acceptance from the mainstream legal community, as 

a potential alternative to litigation. 

 

In 1999 there was a whole scale change to the conduct of litigation in the courts of England 

and Wales, following a report from Lord Woolf.  The reforms are often called the Woolf 

reforms.  This led to the introduction of the CPR, which included reference to mediation.  

Judges were able to suggest mediation, instead of litigation.  This was aimed to encourage 

early settlement of cases, and preserve the limited resources of the court for disputes that 

could not be resolved consensually.   

 

With the current limits on public spending, and pressures on the Ministry of Justice, this 

aim could not be more pertinent. Indeed, current government proposals aim to use 

mediation more widely across England and Wales, particularly in relation to family law 

disputes.  But is this in the interests of the consumer? 

 
 
The aims of this note are the following:  

 To illustrate some of the commons situations where a consumer utilises mediation; 

 To demonstrate some of the common difficulties experienced by a consumer; 

 To discuss the effectiveness of the EU Mediation Directive and its implementation in 
the UK. 

 
The key findings of the note can be summarised as follows: 

 Mediation is a form of ADR that can prove cost effective in a wide variety of disputes 

 It can assist consumers to resolve a dispute whilst maintaining key relationships 
with professionals, suppliers, neighbours and even family members.  

 Most disputes will require mediators with at least some knowledge of an area of law.  
This is particularly the case in relation to property disputes. 
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 There remain some difficulties that prove frustrating to consumers, especially 
conduct of the parties. The UK courts and the EU Mediation directive do not seem to 
provide adequate solutions to these issues. 

 Mediation must take place at the right time, once the issues have been sufficiently 
seen by both sides.  In some cases, crucial evidence obtained in a court case may 
assist a consumer in subsequent ADR. 

 The EU Mediation Directive will not ensure harmonious provisions across the EU and 
allows the creation of several anomalies.  Not in the least is that cross border 
mediation will be treated differently from mediations taking place entirely within one 
member state. 
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1. MEDIATION IN ENGLAND AND WALES 
 

1.1. Introduction 
 
Mediation is a suitable method of dispute resolution across a wide variety of disciplines and 

scenarios.  Some of these will be explored in this paper, along with lessons learned about 

the consumer experience in the specific type of case. 

 

Examples of the mediation scenarios clients find themselves in will be given.  These must 

remain generic due to both client confidentiality, and the privileged nature of negotiation 

during mediation.  The writer hopes to give a flavour of the situations encountered. 
  

 

 

1.2. Professional Negligence 
 
The writer and colleagues have represented numerous clients in professional negligence 

situations, both in litigation and in mediation.  The most common involve a relationship 

with a professional that has broken down for several reasons in one of the following 

scenarios: 
 

1.2.1. Solicitors 
 
There are a number of situations where a solicitor may have caused difficulties for a client: 

 

The solicitor may have failed to notice or inform the client of a defect with a property that 

the client has gone on to purchase.  This may include situations where a client has no right 

to drive to their garage, or finds they don’t own a section of land within the curtilage of a 

house or garden.  Clients may find that a solicitor has not advised them of a public right of 

way that crosses their land, or a proposal for nearby development.  As will be seen later, 

solicitors may also cause boundary issues and other neighbour disputes due to sloppy 

conveyancing.  The measure of loss in these cases in England is generally any devaluation 

to the relevant property, and any consequential financial loss. 

 

Alternatively a solicitor may have caused a difficulty for a client in litigation – failing to 

advise the client of a risk, failing to protect them from that risk, or conducting the court 

case in such a way that the client loses, or more commonly achieves a less favourable 

settlement than they should have otherwise been able to.  This can include the conduct of 

court advocacy in the case, and therefore may include a case against the barrister or 

solicitor advocate in the case.   In this situation, the measure of damages in England is 
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generally the loss of a chance of pursuing the original case successfully.  Accordingly the 

value of the original case is calculated, and the percentage chance of success that the client 

had in that scenario. 

 

A solicitor may have failed to follow instructions in other non contentious work.  This 

includes examples such as errors in drafting trust documents, or transfers of assets, or in 

drafting or indeed following a person’s last will and testament. 

 

 

In each of these cases it is clear that whilst there is often no ongoing relationship with the 

lawyer, these situations raise emotive issues for consumers:  It is one of the rare occasions 

they will have instructed a lawyer, entrusting a delicate personal situation to the 

professional, often in a distress purchase scenario. 

 
 

1.2.2. Surveyors, valuers and architects 
 
The most common claims against this group of property professionals relate to errors on 

purchase of land or buildings:  Failing to note defects in the physical building or land, or 

providing a valuation that is significantly in error.  In the case of architects, the situation 

may involve overrun of building costs, failure to adequately supervise construction, or 

indeed poor design. 

 

Once again, this can involve emotive issues for the consumer, as most claims relate to their 

home.  And as the saying goes, “an Englishman’s home is his castle”. 

 

 

As a measure of consumer protection, insurance is compulsory for solicitors and most other 

professionals.  In the case of a negligent lawyer, a firm of solicitors is therefore the named 

defendant in a case.  Inevitably, though, one is essentially running a case against an 

insurer.  This leads to a greater degree of professionalism in the level of response received, 

as the insurer will retain a specialist respondent firm to defend the claim.  However, the 

professional will often have an interest in the case due to an excess they have to pay on a 

policy.  In the case of a high street solicitor, this may be £10,000 - £100,000.  As some 

claims fall entirely within this excess, the insurers may simply leave the solicitors to defend 

or settle the claim with minimal assistance. 

 

The consumer’s interest is in resolving the dispute quickly and efficiently.   The consumer’s 

experience is that even where mediation is suggested, cases are rarely settled in this way, 

either by solicitors acting on their own account, or by insurers. 
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Pre-action conduct in England is regulated by pre-action protocols, set down as part of the 

CPR.  These generally require early disclosure of all relevant documents, or a “cards on the 

table approach” as the following extracts from the General Practice Direction on pre-action 

conduct confirm: 

 

1.1 The aims of this Practice Direction are to – 

(1) enable parties to settle the issue between them without the need to start proceedings 
(that is, a court claim); and 

(2) support the efficient management by the court and the parties of proceedings that 
cannot be avoided. 

 

1.2 These aims are to be achieved by encouraging the parties to – 

(1) exchange information about the issue, and 

(2) consider using a form of Alternative Dispute Resolution (‘ADR’). 

 

6.1 The principles that should govern the conduct of the parties are that, unless 
the circumstances make it inappropriate, before starting proceedings the parties 
should – 

(1) exchange sufficient information about the matter to allow them to understand each 
other's position and make informed decisions about settlement and how to proceed; 

(2) make appropriate attempts to resolve the matter without starting proceedings, and in 
particular consider the use of an appropriate form of ADR in order to do so. 

 

8.1 Starting proceedings should usually be a step of last resort, and proceedings 
should not normally be started when a settlement is still actively being explored. 
Although ADR is not compulsory, the parties should consider whether some form 
of ADR procedure might enable them to settle the matter without starting 
proceedings. The court may require evidence that the parties considered some 
form of ADR  

 

 

 

The imperative to exchange information early, and consider forms of ADR (including 

mediation) is clear.  However, this seems to be rarely followed. 

 

Frustratingly for a consumer, professionals’ insurers’ legal representatives seem intent on 

delaying the dispute resolution process.  There is a continual reference to alleged breach of 

pre-action protocol.  In almost all occasions the writer has encountered, this is unjustified, 

and never raised subsequently in court.  There is a frequent refusal to meet to resolve 

issues, or indeed to mediate.  Most mediations against professionals and their insurers only 
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occur once court proceedings have been issued.  One senses an unwillingness to even 

consider ADR prior to that point.  Moreover, an insurer will frequently first request 

attendance at mediation after a claim has been issued but prior to their filing a defence.  

The writer and his colleagues agree to these mediation requests, but only once the formal 

response to the claim is received, so that the defendant’s position is clear prior to 

mediation. 

 

The writer and his colleagues invariably make early offers to settle a case.  These may be 

met with counter offers from insurers or the professional.  However, we have seen 

situations where insurers have attended mediation, ran the day through its full course, to 

then finally accept an offer made some months previously.  This can barely serve the 

interests of the insurer or the profession:  The ultimate conclusion being that insurers 

picked up both parties entire costs of the case, including the costs of the mediation. 

 

In our experience, disputes could and should be settled far more cost effectively than is 

currently the case.  Consumers are quite rightly often bemused by this experience. 
 

 

 

1.3. Inheritance Disputes 
 
A second scenario involves a dispute regarding the division of a person’s estate upon death.  

The content of a will, or the circumstances of its creation may be disputed by one or more 

parties.  Where there are several children of a deceased, or indeed former spouses, this 

can lead to the involvement of multiple parties. 

 

Again the consumer’s interest is in speedy cost effective resolution of this dispute.  This is 

not in the least because the deceased’s estate is of finite size, and must be divided one way 

or another.  In addition the most common court order in these situations is for all parties’ 

legal costs to be deducted from the estate.  If the parties therefore incur large fees, less 

money is available for distribution. 

 

Accordingly, if the parties and their lawyers are sensible, early settlement may be possible.  

Our experience is that this occurs more quickly in these cases, than when facing insurers. 

 

Mediation can be used successfully in these situations.  The consumer experience may 

often be that the first open meeting during a mediation can be fraught.  There may be 

multiple family members, with their legal representatives, whose relationships with each 

other will be at various stages of disintegration.   The legal advocates will deliver their 

client’s case in their clipped tones, and with differing levels of sensitivity.  A skilful mediator 

will take the temperature of the meeting and often encourage the individual parties to 

speak.  The individual consumer may be extremely unwilling to express a view at this point, 
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or to even attend this first round table meeting.  Encouraging them to speak is clearly a 

risk as it can drive parties further apart, rather than towards resolution.  However, it does 

give the consumer the opportunity to air their views, and bring issues out into the open.  

We have seen situations where relationships at the end of a mediation have been restored 

to at least a cordial level. 

 

Quite often with Inheritance Disputes, mediation can be extremely useful, even if 

settlement is not ultimately reached at the end.  The disputes more often than not are 

between family members, who have issues between them which go above and beyond the 

key points of the case.  The writer has often found that at the conclusion of ADR, even if a 

settlement is not reached, the ADR itself ends up significantly narrowing issues between 

the parties, and moving them far closer to settlement.  Quite often, a small exchange of 

correspondence between the parties after mediation, results in settlement being reached.    

 

 
1.4. Neighbour Disputes 
 
 

Perhaps even more fraught than disputes between family members, are disputes between 

neighbours.  As we often advise a client, it is frequently cheaper to move home than 

pursue these issues.  It is also easier to divorce a spouse than avoid a neighbour who lives 

in close proximity.  Once a neighbour dispute is disclosed to potential purchasers, a sale is 

unlikely to proceed. 

 

The following diagram may illustrate the issue 
 
Figure 1: Example neighbour dispute 
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The blue land is owned by A.  The purple land is owned by B.  The red area is an access 

road, owned by A, but over which B has the right to pass.  The green area is vegetation 

which crosses the boundary line between A and B. 

 

No doubt readers will be aware of common disputes in these situations – the locations of 

boundaries between A and B (sometimes involving disputes relating to all 4 boundaries in 

this scenario), the ownership of the hedge and who has the right to maintain or remove the 

same, and the nature and frequency of access allowed over the red area.   Further disputes 

can arise with the location of utilities (gas, water, electricity) that need to cross A’s land to 

reach B’s property.  The flash point between the parties can be any one of these points.  

The dispute can quickly escalate to cover all of them. 

 

The dispute can sometimes be caused or partially caused by previous professionals’ 

involvement.  We have seen cases where solicitors have not clearly defined the boundaries, 

rights or responsibilities of the parties.  We have also seen issues caused by architects 

whose plan drawings fail to reflect the position on the ground, or the intention of the 

parties to a sale. 

 

Once again the consumer’s interest is swift resolution of this dispute.  This is partly because 

the value of the land is impaired if a dispute arises in this manner.  Indeed, who would buy 

into a situation with a live neighbour dispute ?  Quite frankly, we have also seen situations 

where similar disputes have contributed to ill health on both sides of the fence as it were. 

 

In this scenario, the consumer’s interest is best served by a mediator with at least some 

knowledge of property law.  This has included a mediator who was an experienced 

surveyor.  Other consumers have utilised barristers qualified to undertake mediation, who 

have some experience of property law.  Detailed knowledge of the minutiae of this area of 

law is not essential.  It is the strength of the mediator’s skills that has often proved key in 

our view:  If a mediator is not willing to sufficiently test the parties’ positions, then 

resolution is unlikely.  The most successful mediators seem able to build a relationship with 

both parties, and yet challenge their views on a whole range of issues within the dispute. 

 

Mediation on site can be most useful to consumers in this scenario:  In a now quite 

infamous situation within our practice, a mediation between neighbours was undertaken in 

a rural location at some distance from the office.  The initial meeting was at 10am in an 

extremely cold barn on site.  The issues were finally resolved at around midnight.  It being 

5th November, or Bonfire Night in the UK, the proceedings from dusk until conclusion had 

been conducted to a chorus of fireworks.  This did at least provide some entertainment 

during the inevitable fraught moments that arose. 

 

As well as working on site, we have seen mediators in property disputes suggest novel 

solutions to issues.  For example, suggesting transfers of land from one owner to another in 
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order to resolve a point of tension.  This may be met by a mutual exchange of land, or a 

new access right, passing the other way in order to balance the negotiation.  We have 

heard of a situation where the shared frontage of two properties with a disputed boundary 

had fallen into some disrepair.  The mediator’s perceptive initial comment was that both 

parties’ interests would be served by an aesthetic solution.  This presumably formed the 

basis of a settlement where the boundary was agreed, and landscaping undertaking by one 

party on both sides of the line.  This ensured the semi-rural idyll was restored. 

 

We have seen mediations both succeed and fail in these types of neighbour dispute.  Of the 

successful situations, some relationships have been restored to a good neighbourly level.  

This can only serve the best interests of all concerned. 

 

 
 

1.5. Environmental Disputes 
 
An additional flash point between neighbours can involve the presence of contaminants.  

This may pass from one owner’s land to another, due to poor storage procedure,  damaged 

conduits, or indeed malicious acts by either the owner or a third party.  There may also be 

issues of historical contamination of the land. 

 

This can be most distressing for the affected owner, especially where their home may be 

rendered uninhabitable on either a temporary or permanent basis.  

 

Insurers may once again be involved in this scenario, on both sides of the dispute.  One 

insurer may be seeking to recover the costs they have incurred in remediation.  The other 

will be seeking to defend the case on behalf of the owner that allowed contaminants to 

escape. 

 

Consumers in this scenario can find themselves somewhat caught in the middle.  Their own 

insurer is seeking to minimise their outlay, and may therefore balk at genuine claims by the 

consumer.   Their own insurer is also seeking to recover their outlay from the neighbour, 

whose insurer wishes to avoid payment if possible.  Meanwhile, the consumer is seeking to 

recover further uninsured losses from the neighbour and possibly their insurer. 

 

Mediation can serve to untangle this mess.  Whilst consumers may be frustrated at the 

unedifying experience of watching two insurers hammer out a solution, this may open the 

way for a wider resolution of issues. 

 

Where there are more residents involved, such as an estate affected by contaminants, this 

can prove more problematic.  A discussion of group situations takes place below. 
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1.6. Financial Disputes 
 
 

One of the specialisms within our practice is in dealing with disputes concerning consumer 

loans.  Essentially a consumer is arguing that the loan breaches the detail of UK legislation 

in this area (CCA 1974 and various regulations), or that it is unfair (CCA 2006).  This 

largely concerns consumer loans provided by sub-prime or tertiary lenders to clients with 

impaired credit history.  Most clients seek advice having already repaid a figure greatly in 

excess of the original capital.  Clients are seeking a wide range of solutions from complete 

write off of the loan, return of all monies paid, down to small refunds of elements of the 

loan. 

 

We have been able to attend mediation with consumers in this scenario, which has 

produced some interesting results.  In some cases the sub prime lender has finally 

accepted that a loan should be written off during the mediation.  This is despite having 

previously rejected the same offer several months prior. 

 

In other scenarios, consumers and the lender have negotiated around stand still 

agreements:  A loan remaining as secured on a property, but at a fixed amount, and 

bearing no interest going forward.  This bracket of solution is often outwith the likely award 

from a court, and represents something of a compromise by both sides. 

 

Further claims involve faulty goods, funded by credit.  For example, conservatories being 

erected that then do not prove watertight, or vehicles purchased that prove less than 

roadworthy.  As the lender is often party to the proceedings, there is clearly some 

negotiation between the vendor of the goods, and the finance company, as to who bears 

what responsibility.  We have not seen these negotiations directly, but they have proved 

fruitful for consumers, enabling positive solutions to a situation.  We have also seen 

situations where a mediation resolves the consumer’s concerns on an agreed basis, and 

provides for payment to the consumer by one or both of the defendants.  The finance 

company and the vendor then pursue further litigation as between themselves in order to 

allocate responsibility for that payment. 

 

Finally, we have been involved in situations involving groups of consumers, seeking redress 

from finance companies.  This particularly concerned scenarios where groups of over 300 

individuals faced claims from lenders.  Mediation would have proved extremely difficult in 

these circumstances due to the number of parties, and their disparate locations across the 

whole of the UK. However, as trial approached in these cases, negotiation meetings did 

take place, which resolved large numbers at one stroke.  The consumer’s view is no doubt 

that this could have taken place earlier.  My colleagues and I would argue that documents 
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obtained during the court process of disclosure greatly assist in claims against lenders, and 

lead to more favourable settlements.  This reinforces the idea that mediation or informal 

dispute resolution must take place at the right time. 
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2.  IMPLEMENTATION OF THE EU MEDIATION DIRECTIVE 
 

 
So will the EU Mediation Directive ring any changes to the consumer’s experience of ADR ?  

There are some points of concern within the directive: 

 

a. Recital 8 states that the Directive should apply only in cross border situations.  This 

would seem to be a narrow drafting, allowing member states too much latitude in 

implementation.  The consumer may be able to successfully mediate and enforce 

cross border, but if their own member state has not implemented similar provisions 

internally, then the same rules would not apply against an opponent within the 

same jurisdiction.  This seems a strange anomaly, which is preserved by the 

implementation in England and Wales (see CPR 78.23 (1) as inserted by SI 88 or 

2011) 

 

b. Article 1 states that the objective “is to facilitate access to ADR and to promote the 

amicable settlement of disputes by encouraging the use of mediation and ensuring a 

balanced relationship between mediation and judicial proceedings”.  Whilst referring 

to ADR initially, the rest of the directive relates solely to mediation.  This seems to 

be a missed opportunity.  Part of the skill of any dispute resolution lawyer is to 

identify which of the methods of ADR is the most appropriate in a client’s situation.  

The directive could have been drafted more widely in order to cover other forms of 

ADR.  This would have been to the consumer’s benefit ensuring that other forms of 

ADR have the same status, and are as enforceable as mediation agreements.  This 

may again create an anomaly, particularly as the vast majority of cases settled in 

the UK are by lawyer negotiation.  Additionally, the rise of collaborative law in family 

disputes could create further problems:  Collaborative Law is an anti litigation 

approach, requiring both parties to agree to not litigate using those chosen 

representatives.  If one party chooses to issue proceedings they must change 

lawyer.  The aim is to create an atmosphere where the parties and their 

representatives collaborate in order to solve the family’s difficulties.  Excluding this 

form of resolution from the directive, inadvertantly or otherwise, may act as a 

disincentive for lawyers to recommend this approach to their clients.  This may 

reduce consumer choice of ADR, which cannot assist the efficient resolution of 

disputes. 

 

c. There may be an issue with the race to start a court case.  It seems that in relation 

to family law, Brussels II essential effect is to reward the party who chooses to start 

a court case first.  Accordingly, if a party in a cross border family dispute is likely to 

be more favourably treated in a particular jurisdiction, there is every incentive to 

start a court case there rather than attempt ADR.  Once court proceedings are 
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commenced, it is possible in the UK to allow for a stay in proceedings to enable 

mediation or other ADR to take place (except collaborative law which excludes the 

issue of proceedings).  This UK court approach is approved in Article 5, allowing a 

court to invite the parties to use mediation.  Frankly, this does not appear to be an 

efficient use of the court’s resources – racing to start a court case, to then 

immediately follow with ADR of whatever form.  However, it seems that it is the 

required step for a lawyer to protect their client’s position. 

  

d. Article 6 provides for enforcement of mediation awards.  This is generally to be 

welcomed.  However, what happens when a party enters a mediation agreement 

without legal representation, and achieves a “bad” result.  This could include the 

situation where a vulnerable spouse or consumer achieves an award which is outside 

of the range that a court would order in their favour.   

The English family law system continues to wrestle with this problem.  Essentially, 

the higher courts have not allowed an agreement of this nature to oust the 

jurisdiction of the courts.  If the family court Judge feels a bad bargain has been 

entered into, essentially the court will ignore it.  A recent decision of the Supreme 

Court of England and Wales may demonstrate a softening of this approach, by 

taking into account pre-nuptual agreements. However, there was a powerful 

dissenting judgement from Lady Justice Hale, the only female member of the 

Supreme Court.  She pointed out that the courts have worked hard to protect the 

vulnerable spouse in previous cases.  She therefore disagreed that pre-nuptual 

agreements should be taken into account to the same degree.  One solution would 

be to allow enforcement of mediation agreements entered with the benefit of legal 

advice.  There are proposed changes to the English system of family legal aid that 

would favour mediation, and provide that lawyers receive a fixed fee in order to 

advise on draft or preliminary agreements.  It is also noted that Article 6 of the 

Directive allows enforcement except where “either the content of the agreement is 

contrary to the law of the Member State….or the Law of that Member State does not 

provide for its enforceability”.  This would seem to allow the UK courts considerable 

ground for manoeuvre.  Similarly other Member States may specifically exclude 

enforceability of mediation agreements, either now or in the future.  This could lead 

to something of a patchwork of enforceability across the EU. 

 

e. It must also be noted that Article 6 only permits enforcement by a court if both 

parties consent.  This must therefore be dealt with at the mediation event itself.  It 

seems that no defaulting party would agree to enforcement against themselves after 

the event. 

 

f. Article 8 provides that parties should not be prejudiced by limitation dates whilst 

attempting mediation.  This is helpful to the Consumer. However, whilst the 

Directive only applies to cross border disputes, there is again the anomaly that 
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some mediations across the EU will be protected against effluxion of time, whilst 

others that remain entirely within a member state, will not. 

 

Accordingly the writer would conclude that whilst the EU Mediation Directive is a step in the 

right direction, it could be followed by further measures.  Particularly this relates to 

ensuring that similar terms are required for parties that remain within a member state. 
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