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Abstract 
 
This briefing note considers the concepts of good governance and 
legitimacy post Lisbon and the connection between these concepts and 
the evolution of EU Administrative Law. It provides an overview of the 
current EU Administrative Law landscape by drawing on the themes 
common to the sectoral reports: complexity, lacunae and inconsistency. 
It proposes some next steps for the Working Group on EU Administrative 
Law, including adopting a legally binding instrument containing basic 
administrative principles. 
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EXECUTIVE SUMMARY 
 
Background 

This briefing note considers the concepts of good governance and legitimacy post Lisbon 
and the connection between these concepts and the evolution of EU Administrative Law. It 
takes into account and comments upon the Report of the Working Group on EU 
Administrative Law, and the various submissions made to it by experts who have examined 
a range of sectors that have administrative dimensions.  
 
The briefing note aims to provide an overview of the current EU Administrative Law 
landscape by drawing on the themes common to the expert submissions: complexity, 
lacunae and inconsistency. It also offers a brief portrait of the state of the existing case law 
on administrative principles, explaining why the so-called general principles are rarely 
generally applicable to the EU institutions in their interactions with European citizens.  
 
The briefing note then goes on to consider the next steps to be taken as a follow-up to the 
Working Group on EU Administrative Law. It considers the various options open to the 
Legal Affairs Committee, including the possibility of soft law instruments, concluding that 
new legislation containing basic administrative rights and principles is the appropriate way 
forward. It identifies, as a starting point, a selection of administrative principles that the 
Committee might wish to consider.  
 
 
Aim 

 To explain the connection between good governance, legitimacy and EU administrative 
law and to provide a rationale for further development of administrative law principles 

 To provide an overview of the status quo 

 To provide guidance as to the various options available to the Legal Affairs Committee 
going forward 

 And to provide concrete suggestions regarding the type of administrative law principles 
that should be included in any future legal instrument, including the scope and 
applicability of such an instrument 
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LEGITIMACY AND ADMINISTRATIVE LAW  

KEY FINDINGS 

 Administrative law, and the legitimacy of the Union, are intrinsically linked. Respect 
for the rule of law requires a system where citizens can challenge administrative 
decisions that affect their interests, and this applies to Union institutions as well as 
Member State administrations. 

 A properly functioning administrative law is a pre-condition to human rights 
protection. Post Lisbon, notably in view of the incorporation of the Charter of 
Fundamental Rights and the potential EU accession to the European Convention of 
Human Rights, it is especially important that the Union’s administrative law 
landscape is suitable to an administrative democracy. 

 The Lisbon amendments have provided not only the impetus but also the tools to 
bring the administrative law landscape up to date in the form of Article 298 TFEU. 

1.1. Administrative Law’s Legitimating Force 
The interconnectedness of legitimacy and administrative law is best encapsulated by the 
proposition that one function of administrative law involves bringing legitimacy to a system 
of governance that claims to respect the rule of law.1 This applies whether the system is 
global, international, supra-national, national, sub-national, regional or local. Within nation-
states, various administrative traditions have evolved according to the particular 
constitutional setting within which they have developed. Regardless of the context, one 
purpose of these mechanisms is for individuals to be able to seek redress against those 
who have the power to take decisions which affect the conduct of an individual’s affairs.  
Whether administrative mechanisms concern the public or private sphere, their emphasis is 
on regulating the relationship between the governors and the governed, the relationship 
between those who make the rules, and those who are subject to them.  
 
Without the ability to challenge decisions made by those in power, systems of governance 
may be perceived as illegitimate, provoking distrust and non-allegiance in those who are 
governed (democratic deficit). In this way, administrative law-type mechanisms are the 
foundation of legitimacy in various modes of governance. The Commission’s own principles 
of good governance (openness, participation, accountability, coherence and effectiveness)2 
are essentially administrative in nature, further emphasising the link between legitimacy 
and administrative law. Administrative norms typically enable outside actors to shine a light 
on the decision-making processes,3 both to ensure adherence to the law (the rule of law) 
and in turn to prevent abuse of power by transparent decision-making, which enhances the 
quality of the decisions themselves. When abuse is uncovered through the invocation of 
administrative principles and mechanisms, redress must be provided. It is important to 
keep in mind this basic rationale that underpins administrative law when considering the 
next steps in the evolution of EU administrative rights and principles. 
 

                                                 
1 Harlow, C. and Rawlings, R. (2009), Law and Administration, Cambridge: CUP, 3rd Edition, ch 1. 
2 European Commission, European Governance: A White Chapter COM (2001) 428. 
3 Davis , KC. (1976), Discretionary Justice in Europe and America, Chicago: University of Illinois Press. 
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1.2. Administrative Law: Prerequisite for Rights Protection 
Administrative norms and human rights norms both contribute to the constitutional 
architecture of a polity. Whilst a demonstrable overlap may exist in certain areas,4 their 
legitimating function is quite distinct. In broad terms, human rights norms concern a 
polity’s recognition of certain fundamental rights, derived from an individual’s humanity, 
that require protection from abuse by the majority or the ruling elite. Administrative norms 
go beyond traditional human rights and are related to an overriding need to respect the 
rule of law, without which protection of human rights norms themselves is merely illusory. 5 
In this way administrative norms, which are intrinsically linked to the rule of a law, 
constitute a precondition to human rights protection, which is especially relevant to the 
Union post Lisbon with the incorporation of the Charter of Fundamental Rights.  
 
Administrative norms deal with concepts such as openness in decision-making, 
transparency and accessibility to governance structures. These concepts are not derived 
from an individual’s humanity per se, but are about creating systemic legitimacy 
throughout a polity; administrative norms go beyond the narrower field of ‘rights’ by 
addressing changes of institutional and bureaucratic culture.6 This distinction is of particular 
importance in the EU system of governance due to the tendency to confuse or subsume 
administrative norms within human rights norms, particularly with respect to the case law 
of the Court of Justice which has situated the few administrative principles that do exist 
alongside the human rights norms contained within the so called ‘general principles’ of EU 
law.7 
 
The Lisbon Treaty made explicit the connections between administrative principles and 
legitimacy in several articles. The classic administrative principle of transparency has been 
repositioned into Article 15 TFEU under the heading ‘Provisions having general application’. 
This provision has been altered from the previous version to reflect changes in the case 
law. A specific link is made between the principle of transparency and the idea of good 
governance in the opening sentence of the provision which states that ‘in order to promote 
good governance and ensure the participation of civil society, the Union institutions...shall 
conduct their work as openly as possible’.  
 
This duty of openness is further reiterated in a new article, Article 298 TFEU, which is 
located within the section of the Treaty entitled ‘Legal Acts of the Union’. This Article states 
that ‘In carrying out their missions, the institutions, bodies, offices and agencies of Union 
shall have the support of an open, efficient, and independent European administration’. 
This article provides a legal basis for the adoption of regulations which seek to regulate the 
administrative activities of the Union institutions and provides an excellent opportunity for 
the Union to bring its administration into line with its aspirations for greater democratic 
legitimacy and to demonstrate its commitment to upholding the rule of law. 
 

                                                 
4 For example in the right to a fair trial and the right to a fair hearing (Article 5 ECHR, Article 6 ECHR). 
5 Ewing, KD. (2010), Bonfire of the Liberties, Oxford: OUP, 2. 
6 That is for example transforming the internal culture of departments from inward looking institutions concerned 
mainly with efficiency and protecting the power of the institution to outward looking or more service minded 
bureaucracies that are more concerned with serving the citizenship. 
7 For more on this see Smith, M. ‘Developing administrative principles in the EU: a foundational model of 
legitimacy, (2012) 18 European Law Journal 2. For example, legitimate expectations as a general principle of EU 
law is not distinguished from the protection of human dignity, also found in the general principles of EU law. 
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2. THE CURRENT REGIME: COMPLEXITY, LACUNAE AND 
INCONSISTENCY  

KEY FINDINGS 

 There is currently a complex and diverse administrative landscape in the EU creating 
uncertainty and incoherence for citizens and the administration alike. 

 The complexity and incoherence has no underlying rationale: it is not linked to 
administrative function, treaty wording or institutional setting. 

 The case law governing administrative principles is not generally applicable to all 
administrative situations. 

 

2.1. Complexity and Lacunae 
The current regime of administrative law applicable to situations (where the Union 
institutions act as a direct administration) is extremely complex. The Working Group on EU 
Administrative Law has heard from many experts in diverse fields such as data protection, 
public procurement, state aid, competition law (antitrust), access to documents and 
infringement proceedings.8 These numerous interventions highlight the inconsistent 
treatment of citizens, and uncertainty for institutions, in respect of administrative 
behaviour. Some administrative fields, such as competition law, have highly developed and 
comprehensive regimes which ensure that citizens’ and undertakings’ administrative rights 
(including third party rights) are respected and ultimately secured through access to 
judicial review of the exercise of administrative discretion. Some areas of administration, 
such as the infringement proceedings, present an administrative lacuna, having no binding 
legal rights for citizens and entirely relying on non-binding soft law instruments which are 
not always respected. Yet other fields occupy a position somewhere in between these 
situations; data protection regimes attempt to create some administrative guarantees but 
lack the corresponding ability to ensure enforcement of these provisions.9 
 
These regimes have developed over time and without reference to a comprehensive set of 
principles or any underlying administrative philosophy. They have not evolved because of 
the wording of particular treaty provisions. Rather the legislator has sought to impose some 
kind of order upon how it or its agencies (the appropriate administrative body) behaves in 
certain situations. So fields such as competition law, state aid and public procurement, as 
well as the activity of particular agencies are governed by detailed administrative 
provisions; the function of the administration in each case is very different, yet all 
apparently required administrative guarantees. Taking an overview of the diverse fields of 
administration, it is clear that evolution of administrative guarantees has not been 
dependent on treaty wording, although this is sometimes the explanation given when 
questions are raised regarding existing gaps in protection. 

2.2. Inconsistency: Lack of Horizontal Application of Basic 
Principles 
Since EU administrative law has evolved on a sector specific basis, it can be argued that 
there are relatively few horizontal administrative provisions or principles in the EU. The 

                                                 
8 See the Report of the Working Group on Administration Law ‘State of Play and Future Prospects for EU 
Administrative Law’. 
9 These expert reports can be found at 
http://www.europarl.europa.eu/activities/committees/studies.do?language=EN. 
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transparency regime and financial regulation are perhaps the only examples of this, and 
expert submissions have pointed out the numerous flaws in these regimes.10  
 
Besides formal legislation, there is of course the case-law of the Court of Justice. The Court 
of Justice has developed administrative principles as part of the so-called general principles 
of EU law. These is a non-exhaustive list of principles such as the right to good 
administration, sound administration, the right to a fair hearing or rights of defence, 
legitimate expectations and so on. Although there are numerous cases that contain a 
reference to good administration, sound administration or proper administration, it is much 
more difficult to find a case that is determined by the breach of the principle alone. Many 
cases use the concept of good administration as a catch-all phrase to discuss a number of 
actual rights that are contained in a provision of secondary legislation that is at the centre 
of the dispute.   
 
When there are cases where a ‘free floating’ reference to sound administration is 
determinative, such reference has usually been directed towards a flaw in the Member 
States’ own administrative procedures and not the EU institutions.11 Cases do exist where 
the breach of the principle of sound administration is determinative against the EU 
institutions, although again they are embedded in another cause of action that is written 
into the Treaty and are rare.12 Even when the Court of Justice can reference a specific 
Treaty principle, such as Article 293, which requires reasons to be given when legislating, 
such references are rarely sufficient to create standing or actually win a case, unless the 
right to a reasoned decision is also present in other legal instruments. 
 
Such administrative principles then may well be defined as general principles but are not, in 
reality, generally applicable. Administrative principles such as the right to good 
administration, the right to a fair hearing and the duty of the administration to provide 
reasoned decisions do not apply across the different administrative practices of the Union 
institutions, or even across the administrative practices of the same institution in different 
policy sectors. This inconsistent approach to administrative rights for citizens, whether in 
sector specific legislation, treaty articles or case law, hampers the creation of an 
administration that is appropriate to a modern day European Union. Creating consistency 
across the Union is just as important for changing internal bureaucratic culture as it is 
about the creation of individual rights. 
 
 

 

                                                 
10 Ibid. 
11 For example in one of the first cases, Case C-222/86 Heylens [1987] ECR 4097. 
12 Case T-231/97 New Europe Consulting and others v Commission [1999] ECR II-2403. 
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3. AVENUES FOR ACTION: NEXT STEPS 

KEY FINDINGS 

 The need for specific principles to be identified and universally applicable in all 
administrative settings. 

 Whilst soft law instruments play an important and useful role, such instruments 
cannot be a substitute for binding administrative principles. 

 Of the three options suggested by the Working Group, the drafting of a general 
administrative regulation containing basic administrative principles is the preferred 
next step.  

 
 

3.1. Next Steps: Identification of Specific Principles 
The various submissions to the Working Group have reported positive and negative 
elements in the administrative landscape of each specific sub-discipline, highlighting best 
practice as well as areas for concern. There are common administrative principles that have 
emerged from the expert submissions that might be appropriate for consideration in any 
future proposal. A non-exhaustive list of some important principles would be: 
 
 The right to good administration as an over-riding presumption, much like the 

presumption of access to information 

 The right to a fair hearing (this can be either oral or written) 

 The duty to state reasons for decisions 

 A standard of diligent complaint handling to be imposed in ALL administrative settings 

 Defining interested parties (standing – when administrative principles ‘bite’ and for 
whom) 

 Defining third parties and associated rights 

 Fairness and impartiality; objectivity and non-discrimination 

 Timeliness – time limits for actions (responsiveness to complainants) 

 Internal review of decisions 

 

Some of these principles are already defined in existing case-law (albeit currently sector 
specific, such as ‘diligent complaint handling’), some in the Court of Justice’s case law and 
some in the Charter of Fundamental Rights. This suggests that actually drafting the details 
of these principles would be less problematic than might be argued by those in opposition 
to a legally binding instrument. The new element is of course that such rights as listed 
above would need to be applicable in all administrative situations, regardless of the sector.  

Any provision defining ‘administrative action’ would need to be clearly and widely drafted. 
The meaning of ‘administrative action’ would need to be made explicit perhaps including 
any interaction where the administration and citizen are in contact, in order to avoid 
replicating the existing system where only a legally binding decision, or a decision 
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interpreted as having legal affects, attracts administrative law guarantees. The drafters 
would also need to pay particular attention to certain areas, such as the infringement 
proceedings or certain agency actions, where the Commission might attempt to create an 
exception to the general provisions. The access to documents regime is instructive here. 
The Commission has attempted to overcome the general presumption of access by 
encouraging the legislator and the Court of Justice to read wide exemptions into the 
existing regime, effectively nullifying the overriding presumption of access.13 It is precisely 
this approach of exceptionality that any proponents of an administrative law regulation are 
trying to overcome. There should be no administrative situation where citizens and the 
institutions come into contact that would not abide by the very basic principles set out 
above. Such principles do not and should not remove executive discretion, but simply 
create a coherent and efficient administrative environment for institution and citizen alike. 

 

3.2. Hard Law versus Soft Law 
In addition to the complex and inconsistent legal landscape across the different sectors, 
there has also been a proliferation of soft law instruments. With the exception of the 
Ombudsman’s Code on Good Administrative Behaviour, these instruments tend to be either 
institution or sector specific.14 Soft law instruments can provide flexible informal guidance 
to officials and can help to create an administrative culture that respects service-
mindedness. However, soft law instruments should not be seen as a substitute for very 
limited and basic legally binding administrative rights, or a way to subvert or avoid judicial 
scrutiny, or indeed inter-institutional balance in the form of legislating. Soft law documents 
are easily withdrawn or amended by the institution at will and without consultation of 
affected parties, and precious procedural guarantees once won are readily cast aside when 
they become inconvenient for institutions.15  
 
As is well known, the Access to Documents Regulation began life as a soft law code that 
sought to bind the Commission and Council in respect of releasing information to interested 
parties. This soft law code was quickly replaced by a binding legal instrument, as the Union 
appreciated the significance that legal protection of such a fundamental administrative right 
would bring. This, in turn, has helped to transform what may have been described as an 
inward looking administration to one that was more appropriate to an administrative 
democracy in the 21st Century. There can be no doubt that such an instrument had 
resource implications for the institutions affected by it, both in terms of money and staff 
training, but such costs are relatively small when compared with the increase in legitimacy 
that comes with acceptance of the principle of an open and transparent administration. 
Whilst some may argue that legalisation of principles would create inefficiency (slow 
administration is bad administration), others would argue that legal review of 
administration provides an opportunity for institutional learning and development; above 
all, an unaccountable administration is bad administration. 
 

3.3. Future Prospects 
The Working Group has put forward what it discerns as the three options for the future: 

                                                 
13 See for detailed discussion of this P Leino ‘Just a little sunshine in the rain: the 2010 case law of the European 
Court of Justice on access to documents’ (2011) 48 Common Market Law Review 1215. 
14 Even the Ombudsman’s Code has been ‘modified’ by the Commission to suit its needs. 
15 The fate of the soft law code agreed with the Ombudsman in respect of complainants in infringement 
proceedings currently hangs in the balance as a new internal working method has caused the Commission to re-
evaluate promises made to the previous Ombudsman in respect of complaint handling. 
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 no action;  

 codification;  

 a law of general administrative principles. 

This short briefing note has attempted to explain why the first option, no action, would be 
unsatisfactory given the disparate and under-developed nature of EU administrative law 
applicable to the institutions. Given the intrinsic link to legitimacy that administrative law 
regimes have, in particular being vital to upholding the rule of law, it seems clear that post 
Lisbon the time has come for the legislator to take action, particularly since the Member 
States have provided a specific Treaty provision in the form of Article 298 TFEU to do just 
that. 
 
The Working Group carefully considered the arguments set down by Professor Ziller with 
reference to the possibility of codification.16 Rightly the Working Group considered this an 
almost entirely technical exercise that would be both time consuming and would arguably 
not achieve tangible results for the EU citizen or the administration. This briefing note 
attempts to show the inadequate nature of existing administrative protections and can see 
no benefit to cataloguing inadequate provisions in one place. 
 
Whilst being careful to avoid dilution of the various instruments that are lex specialis in the 
various sectors, the Working Group has raised the possibility that the Committee might 
wish to draft legislation that would contain a universally binding set of administrative 
principles that would act as a de minimis rule where no lex specialis exists. This would 
ensure that instruments dedicated to specific sectors could provide additional 
administrative protections for citizens but could never incorporate lower guarantees 
than those in the general instrument. This proposal has the benefit of being the most 
practical way forward from a legislative standpoint, and would provide a coherent approach 
to administrative interactions between the citizen and all EU institutions, regardless of the 
substantive field or treaty principle from which the administration sources its powers. 
 

 

                                                 
16 See the various submissions of the ReNEUAL group on their website http://www.reneual.eu/.  
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4. CONCLUSIONS 
 

The Working Group on EU Administrative Law has set itself a challenging and complex task 
in attempting to bring some order to the principles governing the EU institutions in 
administrative settings. Given the wide range of institutions, agencies and bodies and 
disparate sectors of EU activity in which administrative activity occurs, it would be easy to 
conclude that it would be difficult to take positive action in order to bring greater coherence 
and fairness to the way in which citizens experience the EU administration. However, the 
Working Group has identified some practical and positive steps for recommendation to the 
Parliament, in order to bring greater legitimacy to the EU institutions.  
 
Taking into account the expert submissions provided to the Working Group, it should be 
possible to propose a set of basic administrative rights that are universally applicable 
across the Union. These rights should be legally binding in nature and should constitute the 
minimum guarantees that citizens should expect when interacting with Union institutions. 
Sector specific legislation must of course be retained, but such legislation should contain 
additional protections and should not fall below the minimum standards set out in the 
horizontal regulation. Where an apparent conflict exists, it must be made clear in drafting 
the horizontal instrument that it takes priority over sectoral legislation.  
 
The Lisbon Treaty has provided both the necessary impetus and the practical tools that the 
legislator requires in order to bring administrative coherence to the Union. Article 298 TFEU 
provides the legal basis for the adoption of a binding legal instrument, and the Charter of 
Fundamental Rights and the right to good administration contained within it provide the 
necessary inspiration. The Lisbon Treaty explicitly links the concept of an open and efficient 
administration with the overall legitimacy of the Union and it is vital that this rationale for 
improving the Union’s administration is kept in mind if (or when) proposals are made. 
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