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1. THE SITUATION IN EU 
  
When it comes to civil and commercial matters according to art. 31 of Regulation 44/2001 
on jurisdiction, recognition and enforcement of judgments in civil and commercial matters, 
the courts in Member states have jurisdiction to undertake provisional and protective 
measures in compliance with their own legislation.1 Where the subject-matter of an 
application for provisional measures relates to a question falling within the scope ratione 
materiae of the Regulation, the Regulation is applicable and Article 31 thereof may confer 
jurisdiction on the court hearing that application even where proceedings have already 
been, or may be, commenced on the substance of the case and even where those 
proceedings are to be conducted before arbitrators. In cases falling within the scope of the 
Regulation, these measures are set to preserve the factual or legal situation, in a way to 
protect the rights whose recognition was claimed elsewhere by the court, having 
jurisdiction over the substance of the matter. The court, which has jurisdiction over the 
case itself, has also the jurisdiction to decree provisional and protective measures, with no 
additional conditions. If the court does not have jurisdiction over a case, “the decree of 
provisional or protective measures based on [art. 31] is conditional with regards to and 
inter alia, the existence of actual connection between the subject of decree and the 
territorial jurisdiction of the contracting country at the location of the court, before which 
the imposition of measures was claimed”.2 So, if we accept that a designated court in 
Bulgaria has a jurisdiction over a case falling under the scope of the Regulation, that court 
will have the competence to decree any interim, protective or provisional measures, which 
the parties would like to have enforced, no matter whether these measures will apply on 
the territory of the State or on the territory of another member state in EU. And vice versa 
if the Bulgarian court does not have a jurisdiction over the case itself, which is in the scope 
of the Regulation, but a party of the dispute files an application for an interim measure, so 
the Bulgarian court will have the competence to decree such a provisional measure only if 
the latter refers to the territorial jurisdiction of the court, i.e if the measure is to be applied 
in Bulgaria. In that respect one can point also to several judgments of the Court of Justice 
of the EU3. According to the Court, the Regulation is applicable to the acts, which order 
such interim, protective measures in a competitive dispute, when the parties have the 
opportunity to exercise their rights of defence. In the cases when the court issues a 
decision in an ex parte procedure, where the party has subsequently the possibility to file 
an appeal - with equality of means for both parties – then this court decision falls within the 
scope of art. 32 of Regulation 44/2001. 
 
In the 20th and the 21st century the globalization of the social and economic relations and 
the great development of electronic devices, as well as the freedom of movement of goods, 
services, capital and people in the European Union gradually led to an increase in the 
movement of citizens, international commercial relations and obligations, including the 
relations between physical persons and legal entities located on the territory of the 
European Union. Due to the greater mobility of EU citizens, marriages between citizens of 
different nationality are on the rise. As expected, numerous disputes occur between the 

                                                 
1 Judgment of the Court dated 26 March 1992, on case С-261/90, Mario Reichert, Hans-Heinz Reichert and 

Ingeborg Kockler v Dresdner Bank AG. 
2 Judgment of the Court dated 17 November 1998, С-391/95 Van Uden Maritime BV, trading as Van Uden Africa 

Line v Kommanditgesellschaft in Firma Deco-Line and Another. 
3 Case С-120/79, Louise de Cavel vs. Jacques de Cavel, judgment of 6.03.1980, case С-125/79, Bernard 
Denilauler vs. SNC Couchet Frères, judgment of 21.05.1980, case C-474/93, Hengst Import BV vs. Anna Maria 
Campese, § 14, judgment of 13.07.1995  case C-39/02, Msk Olie & Gas A/S vs. Firma M. de Haan en W. de Boer, 
§ 50, judgment of 14.10.2004  
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different economic entities active on the territory of the European Union. The existence of 
cross-border international elements additionally complicates the task of judicial authorities 
in each Member State on the resolution of legal disputes, while issues pertaining to the 
access to justice and the judicial process as a whole become more recurring. None of us will 
challenge the fact that a major part of European citizens travel within the European Union 
either for pleasure or for commercial purposes, including to set up contractual relations. As 
mentioned earlier, an increasing number of the EU citizens marry with citizens of different 
nationality, and many create families out of wedlock.  
 
Any citizen – say consumer – who purchased merchandise or service (personally or via 
electronic commerce) thanks to modern communication and transaction methods, or a 
commercial entity which happens to enter in commercial relations with other commercial 
entities within the EU, or a spouse who is in disagreement with his/her partner about 
separation, divorce or child custody, at some point might be faced with various legal 
questions, in the event that a dispute arises between the parties. For instance, questions 
might arise as to which court will be competent to examine the dispute, what rules this 
court will apply, but most importantly – in case the judgment is in his/her favour 
and the defendant’s place of residence is in another Member-State – how this 
judgment can be effectively enforced. Yet, there are several problems arising in this 
regard. For instance, it has become more recurrent that, even where the dispute is a purely 
national one, that is, concerns entities based in one and the same Member State, a party 
might, while the case is still open, move its assets or domicile to another Member State, in 
order to avoid enforcement of an unfavourable court judgment. Thus, at the end of the 
court proceedings, the winning party might face a number of difficulties in obtaining the 
effective enforcement of the judgment. All this inevitably makes businesses more prudent, 
hence increasing gradually the insolvency and bankruptcy that eventually lead to the 
"freezing" of free movement. Similar issues arise for persons who suffer domestic violence 
in one Member State, either physical or mental, and who might move to another Member 
State: they should be entitled to have the same level of protection as in their country of 
origin. More generally in case of disputes, it should be possible to order interim/temporary 
measures in order to avoid changes in the legal status of the parties to the proceedings 
before these proceedings come to a conclusion.  
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2. ABOLITION OF THE EXEQUATUR CONCERNING THE 
PROTECTIVE MEASURES 

 
The recent tendencies in civil judicial cooperation have developed in the context of the 
creation of an EU internal market based on the premise of mutual recognition of 
judgments. Such mutual recognition has been gradually improved by lowering the controls 
with respect to other Member States' judgments. In that respect the application of the 
Brussels Convention from 27.09.1968 and the Regulation 44/2001 for more than 40 years 
has increased the judicial cooperation and the level of trust among Member States. It has 
allowed us to move towards a simpler, less costly, and more automatic system of 
circulation of judgments, removing the existing formalities among Member States. The 
proposal of amendment of Brussels I Regulation4 therefore might lead to abolishing the 
exequatur procedure for all judgments covered by the Regulation's scope with the 
exception of judgments in defamation and compensatory collective redress cases. In such a 
case, the abolition of exequatur should be accompanied by procedural safeguards which 
ensure that the defendant's right to a fair trial and his/her rights of defence as guaranteed 
in Article 47 of the EU Charter on Fundamental Rights are adequately protected.  

 
Mutual trust in the administration of justice in the Union and the aim of making cross-
border litigation less time consuming and costly would justify the abolition of the existing 
intermediate steps in the exequatur procedure for the enforcement of judgements in the 
Member State in which enforcement is sought. As a result, a judgment given by the courts 
of a Member State should, for enforcement purposes, be treated as if it had been delivered 
in the Member State in which enforcement is sought. 

                                                 
4 COM/2010/748 final  
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3. GENERAL IDEA FOR THE PROTECTIVE MEASURES 
REGARDING THE CLAIM ACCORDING TO THE 
BULGARIAN CIVIL PROCEDURE LAW 
 

The time required for the judicial proceedings necessarily delays legal protection. Within 
the period between filing the claim and until the decision is pronounced and enforced, the 
unscrupulous defendant can undertake such factual and legal changes, which can 
undermine the enforcement of the court decision, and thus the protection claimed before 
the court. Depending on the form of legal dispute (condemnatory or declaratory) and the 
respective types of defence, two dangers may be outlined concerning the sought 
protection: 
 

a) The right confirmed by the court cannot be exercised and; 
b) The right renounced by the court has been exercised. 
 
The instrument against these risks is to undertake protective measures regarding 

the claim.  In both cases such measures protect the threatened material right, thus 
enabling the practical implementation of the protection claimed. In order to be fit for its 
purposes, that is avoiding any steps which might be undertaken by the defendant to evade 
enforcement, and also to be efficient in granting the protection sought with the claim, a 
legal instrument should deprive the defendant from the factual or legal possibility to 
undertake such changes. In order to deprive the defendant from such an opportunity, by 
means of unilateral acts of authority/protective measures or steps, the court may have 
recourse to two options: 

 
a) Depriving the defendant of legal options, which he/she would otherwise have and  
b) Assigning obligations to the defendant, which he/she otherwise does not have.  
 

By these two functions of the protective measures, the factual and legal situation is 
preserved as it was prior to their enforcement. Compared to the final court judgment on 
the claim and its subsequent enforcement, the protective measures have the advantage of 
being quick and sudden. In order to eliminate the dangers threatening the plaintiff, the 
protective measures should surprise the defendant by depriving him/her of the ability to 
make the protection sought by the claim useless. Figuratively speaking, while the 
protection of the claim is ready to sacrifice speed in the name of truth, the protective 
measures regarding the claim offer a guarantee, which is materially unjustified, in the 
name of rapidity. 

 
While the legal consequences of the decision have a definitive nature, the protective 
measures can last for some time. They are valid during the claim trial. They are based on 
the probable grounds of the claim, so they will lapse, if the case is rejected as inadmissible 
or unfounded.  When the claim is accepted, the protective measures shall be replaced by 
the legal consequences of the decision and its enforcement. 

 
The protective measures that protect the substance of the claim differ from the so called 
provisional measures in family law cases (adjudication of temporary support, temporary 
expelling of one of the spouses out of the house, provisional measures concerning the 
children, as well as from temporary partition of the occupancy and use of the common real 
estate property in cases of court partition). In these cases the future exercise of the right is 
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not guaranteed, but its temporary protection is undertaken, if required, by means of 
compulsory measures. 
 

3.1. The types of protective measures under the Bulgarian procedural law 

 
А/ Protective measures prescribed by the law – art. 397, par. 1, p. 1 and 2 of the 

Civil procedure code (hereafter: CPC) – distraint and injunction. The distraint and injunction 
as protective measures under condemnatory money claims, prohibit the defendant from 
disposing of the object or takings under distraint, respectively the property under 
injunction, and in case of such disposal the relevant transaction is void. On the contrary, 
such protective measures impose an obligation to protect the object under distraint or 
injunction and may require the submission of the object to a custodian (art. 401 of the 
CPC). 

B/ Protective measures negotiated by the parties (art. 399 of the CPC) and  
 
C/ Protective measures at the discretion of the court (art. 397, par. 1 p.3 of the 

CPC) - temporary suspension of a motor vehicle or stay of execution of the decision; 
imposing obligations on the defendant to act or not to act, suspension of registry of the 
respective trader’s lot in the Trade Registry. Through the latter group of measures, the 
court is able to adapt the protection to the various requirements for safeguard, according to 
the different types of civil rights at stake. This means that the types of protective measures 
are not limited by the law.  

 
All these types of protective measures may be imposed by the court upon the 

claimant's request either before the claim’s filing (to protect a future claim) or in the course 
of the proceedings until the closing of the oral pleadings in the appellate jurisdiction 
(respectively, art. 390 and art. 389 of the CPC). In both cases, the court issues a decision 
on the requested protective measures on the day that the application is filed, in a closed 
session, without calling and hearing the defendant. The disputable bilateral nature of the 
proceedings for protecting the claim is expressed in the right of the defendant to appeal the 
court’s decision before the respective appellate jurisdiction. The acts of the court which 
impose such protective measures are in fact court decisions on the grounds of art. 32 of 
Regulation No. 44/2001, and they are subject to recognition and enforcement5, regarding 
the recognition and enforcement of protective measures imposed in another Member 
States.  

 
In this respect, art. 390 of the CPC, which applies to requests for protective measures in 
case of future claims, has been seriously criticised in relation to the provision of art. 31 of 
Regulation 44/2001. According to the Bulgarian procedural rules, only the court of 
permanent residence or domicile of the claimant, or of the place, where the real estate 
property serving as security is located, shall be competent to impose the protective 
measure. In this way there is a quasi prohibition for a claimant, who is a citizen of a 
Member-State, but is not domiciled in Bulgaria, to file a request for protective measures to 
safeguard his/her claim (but this may be overcome through direct application of art. 31 of 
the Regulation by Bulgarian courts). Hypothetically, in case the courts do not apply art. 31 
of the Regulation but art. 390 of the CPC, a situation would occur, in which even if the 
Bulgarian court is competent to consider and to pronounce a judgment on a certain case, 

                                                 
5 Under art. 38 and following of the Regulation, as well as decision No. 1223/1.10.2009 under civil 
case No. 2212/2008 of the Sofia Court of appeal and definition No. 522 dated 9.08.2010 of the 
Supreme Court of Cassation under trade case No. 171/2010, II trade section. 
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for example between a Greek citizen and a Bulgarian citizen, it would not be able to impose 
those protective measures on request of the Greek citizen. Thus, the latter is deprived of 
exercising his/her rights under the future court decision and of the possibility of surprising 
the defendant. The claimant could still be in a position to request such measures from the 
court in his/her own country and to seek their recognition and enforcement according to 
the respective Bulgarian norms (i.e. under the terms of art. 622 and art. 623 of the CPC) 
through exequatur of the judgment of the other Member State court. But this procedure 
would take on average 12 months - the first closed phase in the respective district court, 
the second – open and competitive proceedings before the Sofia Court of Appeals, and the 
third – usually a closed (optional) phase before the Supreme Court of Cassation, should it 
allow quashing the decision of the Court of Appeal. Such lengthy process would thus 
deprive from any meaning the sought protection. 

3.2 Replacement and Quashing of provisional measures under CPC 
 
Another interesting question regarding the provisional and protective measures of future 
and present claims is the replacement and quashing of measures already decreed. 
Replacement happens when an interim measure is reversed and the court enacts in its 
place another protective measure regarding the same claim (art. 398 CPC). For that 
purpose, it shall be shown that the provisional measure decreed in disproportionate to its 
purpose. The defendant as well as the plaintiff might ask for replacement of the measure 
by written request to the court that ordered the measure for the protection of a future 
claim or to the court which is in charge of the case, no matter the instance, in case of 
provisional measures concerning present claims (art. 398 CPC and decision 
N305/14.10.2008 on trade case 243/2008-II trade division of the Supreme Court of 
Cassation). If we follow this pattern, we may face a situation that doesn’t correspond with 
the proposal of amendment of art. 31 of Regulation 44/2001. More particularly, it might be 
that the replacement of a provisional measure regarding a future claim should be requested 
to the court which is in charge of the case at the moment, and not the court that ordered 
it, since the formed is in a better position to know all the circumstances about the case and 
the claim. Thus, a court in a Member State which has no jurisdiction over the case itself 
might decree such a provisional measure according to art. 31 of Regulation 44/2001, and 
the court in Bulgaria which has jurisdiction over the case itself will not have a competence 
either to replace or quash it. Such risk has not been materialised, thanks to the 'creative' 
case law of the Bulgarian courts6. Furthermore, the law requires the other party of the case 
to be informed of the written request for replacement within three days, and the court to 
take account of this party's objections. The court rules on the request ex parte with a 
decision which is subject to a private appeal in front of the relevant Court of appeal (art. 
402 par. 2 CPC).  
 
Unlike the replacement, the reverse of the provisional measure means that it suspends the 
action of the measure decreed. When the protective measure ordered violates the law, or 
when the claim is not admissible or it is not well-founded or there is no provisional need for 
a protective measure, then the latter may quashed upon appeal (art. 396 CPC). When the 
protective measure is lawfully decreed but the claimant renounces upon it and asks the 
court to reverse it, the court is obliged to quash it. When the defendant asks the court for 
such action, either because the claim is not brought to court in the terms of art. 390 CPC, 
or the claim was not allowed, or the procedure was terminated, then again, upon art. 402 
CPC, the court will rule on the request of the defendant to quash the provisional measure 
after sending a copy of the request to the plaintiff within three days and taking into account 

                                                 
6 decision N402/03.09.2010 of Varna Court of Appeal on trade case 454/2010 
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its objections. The court rules on the request ex parte with a decision which is subject to a 
private appeal in front of the relevant Court of appeal. 
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4. PROTECTIVE MEASURES UNDER THE LAW ON 
PROTECTION AGAINST DOMESTIC VIOLENCE 

  
For the purpose of this presentation and taking into account the subject scope of the 
proposal for the adoption of a Regulation on the mutual recognition of the protective 
measures (COM(2011) 276 final), it is appropriate to make a short review of the imposed 
protective measures for immediate protection in the proceedings under the Law on 
Protection against Domestic Violence. 
 
These measures, although not classified by the legislator as protective in their nature, are 
very similar in their legal consequences with protective measures, as described above. The 
measures for immediate protection according to art. 18 in relation to art. 5, par. 1, p. 1-4 of 
the Law on Protection against Domestic Violence (hereafter: LPADV), are extremely 
intensive, they impinge directly upon the legal situation of the offender and protect not only 
the normal development of the proceedings before the court, but also the security of the 
victim, and guarantee the inability of the offender to undertake further actions which 
constitute the factual content of domestic violence. 
 
The various protective measures under the LPADV are: 

 
A/Order the respondent to refrain from committing further acts of domestic violence; 
 
B/Remove the respondent from the common residence for a period from three 

months to eighteen months as specified by the court; 
 
C/Prohibit the respondent from being in the vicinity of the home, the place of work, 

and the places where the victim has his or her social contacts or recreation, on such terms 
and conditions and for such a period from three months to eighteen months as is specified 
by the court; 

 
 D/Temporarily relocate the residence of the child with the parent who is the victim 
or with the parent who has not carried out the violent act at stake, on such terms and 
conditions and for such a period from three months to eighteen months as is specified by 
the court, provided that this is not inconsistent with the best interests of the child. 
 
The simple enforcement of the measures for emergency protection by the police authorities 
makes the protection quick, effective and not particularly expensive. The Implementing 
Regulations of the LPADV adopted in 2010 introduce concrete orders authorizing police 
officers to use their full powers under the law, in enforcement of the court act that imposes 
such measures. The court order under art. 18 of the LPADV is not subject to any remedy 
before the Court of Appeal or Court of Cassation, unlike the regular claim proceedings under 
art. 389 and art. 390 of the CPC; this could be considered to be partially violating the rights 
of the person who committed the offence, against whom the measures for immediate 
protection are imposed. However, in order to guarantee the right of the defendant for a fair 
trial and equality of the arms when deciding on such measure, the court order may be 
withdrawn by the court that enacted it under the terms of art. 253 of the CPC, as well as in 
case the claim is rejected through an enforceable court decision, or in case of termination of 
the proceedings, either by withdrawal or waiver of the claim. All this demonstrates that the 
legislator has considered well both the necessity of immediate protection in the cases where 
there exists a direct and immediate threat of continuation of the domestic violence, namely 
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when the non-expelling of the person who has committed the violence from the common 
residence may lead to further, more unpleasant, consequences, and as well the need for 
guaranteeing the rights of the offender. The latter, after the decree of the immediate 
protection order (which happens usually within 24 hours at the latest after the request for 
ascertainment of domestic violence), is forced to leave the common residence, as he/she is 
given the chance, in the presence of a police officer, to collect his/her most necessary 
belongings. 
 
The Bulgarian Parliament adopted the LPADV on March 16, 2005. The adoption of the 
LPADV is a critical step in the prevention of and protection against domestic violence. 
Domestic violence remains a widespread problem in Bulgaria. A 2006 report estimated that 
one in four women in Bulgaria is subject to domestic violence.7 The situation nowadays is 
not different from that of 5 years ago. According to a 2007 report, 40% of Bulgarians knew 
a woman victim of physical violence.8 The problem is compounded by other factors, such 
as weak criminal laws for punishing offenders, until 2009, policies that prioritize the 
offender's right to property over a victim's safety, and traditional views that domestic 
violence is a private matter. A majority of Bulgarians agree that a woman's right to be free 
from violence is more important than preservation of the family or the offender's right to 
live in his/her home. In one survey, 68% of Bulgarians supported the idea of temporarily 
removing the offender from the family. The LPADV creates a remedy for victims of 
domestic violence in Bulgaria by allowing them to petition the regional court for protection. 
It defines domestic violence as any act or attempted act or even attempt of physical, 
mental or sexual violence, as well as the restriction of individual freedom and privacy by 
force. Mental or emotional violence over a child is considered any act of domestic violence 
made in his/her presence. To warrant protection under the law, the violence must have 
occurred within one month of the petition and between the following persons: current and 
former spouses; current and former cohabitants; persons with a child in common; 
ascendant and descendants (e.g. parent/child); siblings; relatives within four degrees; 
guardian/foster parent and child relationship.; ascending or descending of the person, who 
is cohabitant with the one, causing the violence; a person with whom the parent is or was 
in cohabitation. 
 
There is no official application form for a protection order in Bulgaria, but the law sets forth 
the required elements of an application. There is no initial cost to file for a protection 
order.9 Depending on the outcome, however, either the applicant or the respondent bears 
the expenses.10 When an application is filed, the court is required to schedule a hearing 
within thirty days.11 
 

                                                 
7 U.S. Dep't of State, Country Reports on Human Rights Practices - Bulgaria (2006), available at 

http://www.state.gov/g/drl/rls/hrrpt/2006/78805.htm. 
8   Open Soc'y Inst., Violence Against Women: Does the Government Care in Bulgaria? 65 (2007) 
    It includes the applicant or the individual filing the request; if a victim cannot or is unwilling to disclose his or 

her address, he or she may identify an address for litigation purposes; (2) the names and the current address 
of the respondent or any other address where the latter may be summoned, including a telephone and fax 
number; (3) data concerning the family, kinship or factual ties between the victim and the respondent; (4) a 
description of the facts and circumstances under which domestic violence occurred; (5) a signature. Id. In 
addition, the applicant's statement describing the violence underlying the need for the order for protection must 
be attached. Id. § 9(3). 

9 LPADV, SG 2005, No. 27, § 11(1). 
10 If the order for protection is granted, the respondent will be ordered to pay the costs and expenses. Id. § 11 

(2). If the order is denied or revoked, the applicant will be ordered to pay. Id. §  
11 (3). If a social assistance agency has unsuccessfully applied for protection on behalf of a victim of domestic 

violence, the agency will be ordered to pay. Id. 
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The LAPDV provides for two types of procedures for issuing protection measures, an 
ordinary and an emergency one, although the types of measures are the same in both 
cases. 
 
The ordinary protection order is requested when there is domestic violence but the person 
who is suffering does not wish the court to decree an immediate protection measure (for 
various reasons, i.e. offender has left the common residence on his/her own motion).Then 
court has to consider matters of jurisdiction, the parties' capacity, as well as the time limit 
of 30 days prior to the request, during which the violence must have occurred (Art.10 of 
LAPDV), as well as the evidence of the case. If the application for relief meets these 
requirements, the court is obliged to set the day of the open hearing within 30 days of the 
date when the application for protective measures is filed. Of course, as will be explained 
below, the open hearing might be postponed for various reasons, which could be 
problematic. This ordinary procedure might or might not be linked to a previous emergency 
protection order. Both parties have the right to file an appeal in District Court within seven 
days of service of the Regional Court's definition. 12 
 
In instances where the life or health of the victim is in imminent danger, the victim may 
apply for an emergency order (art.18 in connection with art.5 para 1 points 1-5 of 
LAPDV).13 In an emergency situation, a sibling or other direct line relative (ascending or 
descending) of the victim may also apply on his or her behalf.14 The regional court, sitting 
ex parte and in camera, shall issue an emergency protection order within 24 hours from 
receipt of the application of request. 15 The emergency order can also be applied for via the 
nearest police station. 16 
 
Generally, the court relies on the rules of evidence in the Civil Procedure Code.17 However, 
the law explicitly allows for several types of documents to be admitted as evidence at the 
hearing. It provides also that, where no other evidence exists, the court shall issue a 
protection order based solely on the applicant's statement, attached to the application, 
concerning the domestic violence. The declaration upon article 9 paragraph 3 of the LPADV 
is indeed an innovative rule which reverses the burden of proof - not the person who suffers 
the violence, but the person who causes the violence, has to prove that he/or she has not 
exercised violence upon the plaintiff as stated in the declaration. This rule somehow is 
similar to the burden of proof in anti-discrimination procedures – upon Council Directive 
2000/43/EC of 29 June 2000 implementing the principle of equal treatment between 
persons irrespective of racial or ethnic origin and Council Directive 2000/78/EC of 27 
November 2000 establishing a general framework for equal treatment in employment and 
occupation. 
 
If an emergency protection order is granted, the judge shall order the respondent to pay a 
fine of 200 to 1000 Levs18 and take one or more of the actions, already discussed above, 
which are listed as protective measures (see the discussion above). 
 
                                                 
12 Id. § 17(1). New evidence may be enclosed with the appeal as well. Id. The appeal shall not stay the execution 

of the judgment. Id. § 17(2). The District Court shall hear the appeal within 14 days and decide whether to 
affirm, reverse, or modify the Regional Court's order. Id. § 17(4). Where it decides to modify the order, the 
court shall issue a new order. Id. There is no right to cassation appeal the District Court's judgment. Id. § 
17(5). 

13 LPADV, SG 2005, No. 27, § 12(1). 
14 Id. § 4(2). 
15 Id. § 8(3). 
16 Id. § 18(1). "An emergency protection order shall have effect until a protection order is issued or until the court 

refuses the application or request." Id. § 19. 
17 Id. at Div. III, § 1. 
18 Id. at Div. III, § 1. 
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The definition of the court is subject to immediate execution. The police is responsible for 
executing an order where a measure under section 5(1)(1-4) has been imposed. 19 The 
only remedy to this order is art.253 of CPC- the court that has enacted it may withdraw it 
by itself. The LAPDV does not provide for an appeal against such order. When decreeing 
such an order the court is obliged to set the day of the open hearing within 30 days of the 
date when the application for immediate measures is filed.  
 
If the defendant violates the issued protection order or order for emergency protection, 
he/she will take the consequences of art. 21 par. 3 of the LPADV. When the order cannot 
be enforced, the police authorities will detain the person who caused the violence and will 
notify the public prosecutor. The amended art. 296 of the Penal Code in force from 
22.12.2009 provides now for sanctions to be imposed on anyone who obstructs in any way 
the fulfilment of a court decision or does not comply with the protective order of domestic 
violence – imprisonment of up to three years or fine of up to 5 000 Levs. 
 
The courts' practice 
 
A recent report indicated that judges granted almost 40% of applications for both 
emergency and regular protection orders in the period 2006-2011.20 Judges are granting 
emergency protection orders within the time period specified by the LPADV. They are 
substantially slower, however, in granting regular protection orders due to the scheduling 
of multiple hearings over several weeks or months. While some judges grant all forms of 
relief requested, there were reports of judges not fully utilizing these measures to order the 
perpetrator out of the home under art. 5(1)(2), order a meaningful distance under art. 
5(1)(3), or specify any terms of child support or visitation under art. 5(1)(4). The 
timeframe is too short for many victims to react. Among the legal practitioners there is an 
opinion that thirty days is not long enough for victims to initiate proceedings, as they might 
be hospitalized or housebound with injuries. Also, the short timeline may impact 
impoverished victims' ability to apply for a protection order. Victims without financial 
resources may need to apply for legal aid, and thirty days is generally insufficient to both 
file the application and apply for legal assistance.21 This may further hamper applicants' 
success in obtaining a protection order, since everyone will agree it is better if the victim 
has legal representation.22 
 
Technical issues concerning the application can also have an impact on its success. It is 
estimated that 50% of applications for emergency protection are denied because of 
"technicalities or formalities". Also, errors in the application document have had an impact 
on the success of an application. Without an attorney's help, lawyers and judges agree it is 
more difficult for a victim to receive a protection order. For example, an unrepresented 
victim may not understand how to formulate his/her declaration to demonstrate his/her 
need for protection. Also, applicants may not realize that violence occurring over many 
years, but not within the thirty-day timeframe, does not constitute an eligible act under the 
LPADV. A long history of physical and mental abuse, although characteristic of many 
Bulgarian victims, will not be enough without documentation of an act of violence which 
occurred within the last thirty days. When a victim writes an application without an 

                                                 
19 Id. § 21(1). 
20 See Bulg. Gender Research Found., www.bgrf.org. 
21 Koycheva, Albena –The protection of Human rights under the Law on protection against domestic violence in 

Bulgaria/June 2007 (unpublished manuscript). While many applicants have been able to obtain free legal 
assistance from NGOs or police experts, many other victims have not had the opportunity. Koycheva, supra 
note 32, at 12. Court monitors found that more than 90% of parties in protection order cases were 
unrepresented in Haskovo. Bulg. Gender Research Found., www.bgrf.org. 

22 LPADV, SG 2005, No. 27, § 13(3). 
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attorney’s assistance, it often includes a description of domestic abuse over many years. 
The law is explicit in allowing courts to grant emergency or regular orders for protection 
based only upon the victim's declaration. Sometimes submitting additional evidence can 
affect whether a judge grants a protection order, and which forms of relief are ordered. 
Many judges require applicants to submit additional evidence, such as medical certificates 
or witness statements, particularly for non-emergency applications. The presence and 
evidence of physical injuries also affects the success of an application. In general, judges 
issue emergency protection orders under Article 18 LAPDV in a timely fashion. In contrast, 
obtaining a general protection order can become an extended process involving multiple 
hearings and attempts to either locate or accommodate the respondent. 
 
Interviews revealed that most judges issue an emergency order quickly; from within one to 
three hours of the application to overnight, if the application arrives late in the day. Then, 
depending on the location, it takes two to four days for the order to get to the police, who 
serve it on the perpetrator. 
 
Although the LPADV requires a hearing to be scheduled within thirty days, hearings are 
often postponed and not completed for several months. The wording of the provision refers 
to one hearing, but in many places in Bulgaria, there are at least two hearings on an 
application. The first one may be within the thirty-day limit, but the second one is not. A 
lawyer has come up with the hypothesis that this delay may be due to the perpetrator 
delaying the hearing, or to the judge hoping that the parties will reconcile. In fact, it 
usually takes from two to six months for the hearings to be completed and for the judge to 
rule. These delays present a serious risk to victims. Research shows that the risk of 
escalating violence increases when a victim separates from his/her abuser. The application 
to the court to order the abuser out of the home will likely anger the abuser. Therefore, it 
is imperative that courts act quickly on these applications. 
 
Victims of psychological and sexual violence also face challenges in obtaining protection 
orders because physical injuries do not necessarily exist. Also, a tendency of judges to 
underestimate the seriousness of other forms of violence, coupled with misunderstanding 
of what acts constitute psychological and sexual violence, creates additional barriers for 
such victims. It is quite rare for a victim of sexual violence to file a complaint under the 
LPADV. For example, there are many cases where judges fail to recognize certain acts as 
domestic violence, such as raping, although they would fall within the LPADV's definition. 
When there is psychological violence but not physical violence, reports revealed that 
judges tend to order relief only under Section 5(1)(1) of the LPADV. Finally, there is the 
added risk that the perpetrator may cite psychological violence by the victim as a defence 
or even seek a protection order against the victim. 
 
There have been very few appeals of the protective orders to Courts of Appeal.23 Most 
appeals involved shortening the duration of the restraining order, either because of the 
evidence, or because the court of first instance did not comply with the law. Additionally, 
after the parties file for divorce, relations calm down between them so there is no further 
need for a protection order. In this case, the Court of Appeal will then often shorten the 
term of the order. To ensure the safety of victims, courts should be cautious about 
shortening the length of protection orders without concrete evidence of the absence of risk 
to the victim. Furthermore, even if at the beginning of the proceedings the victim of 
domestic violence did not request emergency protection measures, the court might still 

                                                 
23 The law allows for an appeal of the judgment ordering an order for protection. LPADV, SG 2005, No. 27, 

§ 17(1). 
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impose protective measures when rendering its judgment, in which case the protective 
measures under article 5 paragraph 1-4 of the law are valid until a judgment is issued on 
appeal, if the case is brought to the second instance.    
 
Judges are granting increasing numbers of protection orders since the law's entry into 
force. Also, judges are generally issuing emergency protection orders within the 24 hours 
specified by the law. Improvement is needed, however, with regard to judicial practice in 
determining whether to grant an order and which forms of protective measures to decree, 
which are at the judge's discretion. These decisions are often influenced by factors which 
should be irrelevant, such as how long the victim waited to file an application, whether 
evidence in addition to the declaration is submitted, and the documentation of physical 
injuries. Also, some courts extend the procedure for obtaining a protection order over 
multiple hearings, a process which should be expedited. While some judges described good 
practices that reflected the effects of training and an understanding of domestic violence, it 
is important that these practices become consistently applied by all judges.  
 
During the period 2009-2011 in the cities where non-governmental organisations are 
active, LPADV is applied by the courts and the police effectively. There is clear practice for 
decreeing protective measures orders on time and their quick and effective enforcement by 
the police. According to the Directorate General “Criminal Police” in Ministry of Interior for 
the period January-November 2009 the total number of protection orders in the country 
amounts to more than 1000, mostly in the cities of Plovdiv, Sofia, Haskovo, Bourgas, 
Varna, Pernik. 
 
Of prime importance is the fact that the persons, who suffered from domestic violence, are 
88% women, 10% children and 2% men. The statistics for 2010-2011 do not differ much 
from the abovementioned. For example, the number of domestic violence cases in the two 
biggest city courts in Sofia and in Plovdiv is as follows : for the Sofia Regional Court – 2009 
- 522 procedures, 2010 - 601 procedures, 2011 - 579 procedures, and for the Plovdiv 
Regional Court – 2010 - 234 procedures; 2011 - 252 procedures.  
The constantly high numbers of requests for protection measures in the Bulgarian courts 7 
years after the implementation of LAPDV shows the need of the regulation, the 
effectiveness of the defence sought and the need for quick responses by the authorities, 
both judicial and police, to the various acts of domestic violence in the country.      
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CONCLUSION    
 
In cases related to civil and commercial matters, the provisional and protective measures 
are set to preserve the factual or legal situation, surprising the defendant by depriving 
him/her of the possibility to make the protection sought useless, before he/she could 
undertake the changes threatening the right of the claimant. Talking about domestic 
violence, the protective measures are rather set to give immediate protection in cases 
where there exists a direct and immediate threat of continuation of domestic violence, 
whilst guaranteeing the rights of the offender to a fair trial.  
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