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Abstract 
This note provides an assessment of the ‘state of play’ of European 
countries’ inquiries into the CIA’s programme of extraordinary renditions 
and secret detentions in light of the new legal framework and 
fundamental rights architecture that has emerged since the Treaty of 
Lisbon entered into force. It identifies a number of ‘EU law angles’ that 
indicate a high degree of proximity between the consequences of human 
rights violations arising from the alleged transportation and unlawful 
detention of prisoners and EU law, competences and actions – which 
challenge the competence of EU institutions and/or their  obligation to 
act. The note presents a scoreboard and a detailed survey of the results, 
progress and main accountability obstacles of political, judicial and 
ombudsmen inquiries in twelve European countries. It argues that in 
addition to the various accountability challenges, the uneven progress 
and differentiated degrees of scrutiny, independence and transparency 
that affect national inquiries compromise the general principles of mutual 
trust, loyal cooperation and fundamental rights that substantiate the 
EU’s Area of Freedom, Security and Justice (AFSJ) and in particular, 
those policies that are rooted in the principle of mutual recognition. 
Finally, the note uses the findings to formulate a number of policy 
proposals for the European Parliament. 
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EXECUTIVE SUMMARY  

 
The European Parliament (EP) has been one of the most proactive institutional actors in 
attempting to ascertain EU Member States’ accountability for active or passive complicity 
with the US-led CIA programme of renditions and secret detentions that has been run since 
2001. The work conducted by the EP Temporary Committee on the Alleged Use of European 
Countries by the CIA for the transportation and illegal detention of prisoners (TDIP) in 2007 
(‘The Fava Report’) was exemplary in further illuminating and deepening the scrutiny of 
these alleged state malpractices and making a number of policy recommendations to the 
European institutions and those EU Member States that are charged with serious 
allegations of cooperating with extraordinary renditions.  
Five years have passed since the Fava Report. To follow up on the proceedings and 
recommendations adopted by the TDIP, the EP is working on a new report about the CIA’s 
alleged transportation and illegal detention of prisoners in European countries.1 This note 
assesses the ‘state of play’ on the results and progress of inquiries and investigations into 
the CIA’s extraordinary renditions and the European countries’ secret detentions in light of 
the new legal framework and fundamental rights architecture emerging since the Treaty of 
Lisbon entered into force. It also examines the factors that connect these hybrid human 
rights violations to EU law and competence, with the aim of facilitating understanding of the 
competence of European institutions and agencies, and the expectation that they will act in 
response to these events. 
The note is divided into four main sections: Section 1 provides a comparative and 
synthesized overview of the progress and state of affairs regarding inquiries (the 
‘accountability scoreboard’) in 12 European countries which have been accused, or where 
serious allegations exist, of passive or active involvement with the CIA extraordinary 
renditions and secret detentions program: Denmark, Finland, Germany, Italy, Macedonia, 
Lithuania, Poland, Portugal, Romania, Spain, Sweden and the UK. Our examination, which 
should be read with Annexes 1 and 2, reveals a highly heterogeneous picture with varying 
degrees of democratic and judicial accountability across the various domestic arenas. While 
all the countries studied (except for Poland) have conducted at least one inquiry of a 
political or judicial nature, there is a great range in the degrees of scrutiny, transparency 
and independence.  
The results of the mapping exercise are summarized in three main categories, i.e. political 
inquiries (of a parliamentary or executive nature), judicial investigations and ombudsmen. 
Most of the political inquiries are now closed and have ‘cleared’ the Governments and public 
authorities involved. Judicial inquiries were conducted in nine States; four applications have 
been filed at the European Court of Human Rights (ECtHR). Ombudsmen intervened in two 
states. In two other states, the individuals who suffered human rights violations have 
received financial compensation, and in one state these individuals have been granted the 
status of victims. Some of the victims have a legal status covered by EU law, including one 
with EU citizenship, and others are asylum seekers or refugees. The accountable parties 
also vary from country to country, and include CIA agents, intelligence services, a public 
prosecutor, military officials, former politicians and state officials, and members of 
government and the private sector.  
The note points out that lacks of independence and impartiality resulting from uneven 
degrees of scrutiny and transparency in ‘political inquiries’ – especially those of an 
executive nature – challenge the effectiveness and adequacy of the national inquiries. 
Politics and state secrecy have played disproportionate roles in preventing disclosure of the 

 
1 European Parliament, Resolution on the alleged use of European countries by the CIA for the transportation and 
illegal detention of prisoners (2006/2200(INI)), P6_TA-PROV(2007)0032, 26.01.2006. 
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truth and hindering the aggrieved individuals’ access to justice. In short, our research 
emphasises the following accountability challenges that affect domestic inquiries: a lack of 
formal government investigations; the invocation of state secrecy and the immunity of 
state and security agents; the inexistence of, or impeded access to, sufficient evidence 
regarding the alleged human rights violations; restrictions that prevent lawyers carrying 
out effective defences; a lack of transparency in the inquiries and cooperation between the 
Government and parliamentary committees; and minimal collaboration on the part of US 
authorities. 
Section 2 analyses the implications of the new legal and fundamental rights framework 
emerging from the Treaty of Lisbon with respect to EU and Member States’ actions and 
obligations regarding allegations of complicity in extraordinary renditions. It analyses the 
main innovations, shortcomings and dilemmas in the new EU fundamental rights 
architecture with respect to human rights violations in complex cases such as those 
examined in this report. When examining extraordinary renditions and secret detentions 
from the EU-law viewpoint, one main challenge is that these malpractices formally fall 
outside of EU law or present blurred linkages with it. The Union’s Area of Freedom, Security 
and Justice (AFSJ) and its fundamental rights system are founded on the presumption and 
‘trust’ that in their respective national arenas, Member States will comply with the common 
values in Article 2 of the EU Treaty, including respect for the rule of law and human rights – 
even when they are acting ‘outside the scope of EU law’. The EU Charter of Fundamental 
Rights is based on that premise, as it states that its provisions only apply when EU Member 
States are implementing EU law. 
The assumption that EU Member States actually do comply with common values and 
human rights is increasingly being contested in supranational courts, and by international 
and regional organisations and members of civil society. The human rights violations and 
accountability challenges that affect the inquiries into extraordinary renditions and secret 
detentions show that Europe’s ‘common values’ cannot be taken for granted. They 
challenge the general principle of mutual confidence and trust between the EU and the 
national governments and authorities regarding their capacity to make good on their 
human rights obligations. Unlike the 1970s, when the Court of Justice in Luxembourg was 
encouraged to develop the doctrine of fundamental rights as a general principle of the EU 
legal system in order to preserve the supremacy principle of EU law, EU Member States 
must now show their commitment to respect and deliver these common values ‘outside the 
scope of EU law’ by conducting effective, impartial and objective inquiries and 
investigations regarding alleged human rights obligations. Now it is up to the national 
jurisdictions to ensure compliance with fundamental rights as a general principle, since this 
constitutes one of the pillars of the Union’s AFSJ. This obligation also stems from the 
general principle of loyal and sincere cooperation stipulated in Article 4, paragraph 3 of the 
EU Treaty. 
Section 3 identifies a number of ‘connecting factors’ between the extraordinary renditions 
affair and EU law and competence. It provides an analysis of those EU legal and policy 
domains that present closer proximity with EU competence and its remit to act. Our 
starting point is the salient principle of mutual trust and confidence between the EU and its 
Member States regarding European cooperation on policies of freedom, security and justice. 
It is argued that five main areas present closer linkages with EU law and competences: (1) 
EU law domains that operate under the principle of mutual recognition, such as judicial 
cooperation in criminal matters; (2) the internal security strategy and information 
exchange and processing for law enforcement purposes in the fight against terrorism by EU 
Home Affairs agencies such as Europol; (3) individuals who fall within the scope of EU 
citizenship and EU law statuses such as asylum seekers, refugees and long-term residents; 
(4) the implications of the EU’s accession to the European Convention of Human Rights 
(ECHR); and (5) Article 7 of the EU Treaty, which seeks to secure EU Member States’ 
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respect for the conditions of Union membership, in particular the common values stipulated 
in Article 2 of the EU Treaty, including respect for human rights. 
Section 4 concludes with a set of political recommendations for the European Parliament.  
 

KEY FINDINGS 

 The uneven progress and differentiated degrees of scrutiny, independence and 
transparency, along with various obstacles to accountability that affect national 
inquiries and investigations into EU Member States’ complicity in CIA-led renditions and 
unlawful detentions of prisoners challenge the basic principles of mutual trust, 
sincere and loyal cooperation, and fundamental rights of the European Union’s 
legal system. They deeply impact the EU’s Area of Freedom, Security and Justice 
(AFSJ). The new fundamental rights architecture emerging from the Treaty of 
Lisbon is a welcome means of anchoring the centrality and constitutional status of 
fundamental human rights in the EU legal system. However, it still contains 
shortcomings and does not address grave dilemmas with regard to cases such as 
those addressed in this note. 

 The EU fundamental rights system and the AFSJ rely on the conclusive presumption 
that Member States also comply with, and respect, human rights as ‘common 
values’ in actions that fall outside EU law or where the linkages are not clear or 
formalised by legislation. The EU Charter of Fundamental Rights has assumed that 
premise by limiting its material scope of application to those instances where Member 
States are implementing EU law. Action taken by the European Commission and the 
Council has been extremely limited, if not largely absent, in light of national 
developments since the 2007 adoption of the EP TDIP Report – because of the 
restrictive interpretation of the role and scope of application of fundamental rights in 
the EU legal system, as well as the extraordinary renditions’ blurred linkage with EU 
law, policy areas and agencies. 

 The presumption that EU states comply with the common values enshrined in Article 
2 of the EU Treaty is increasingly contested by recent rulings by the European 
Courts in Strasbourg and Luxembourg as well as by evidence revealed by 
international and regional bodies such as the United Nations, the Council of 
Europe and relevant civil society organisations. Serious allegations and evidence 
regarding the systematic nature of human rights violations in several EU Member 
States through their complicity with the extraordinary renditions program, along with 
domestic barriers to truth and justice, demonstrate that the EU and the other Member 
States cannot fully trust these countries’ commitment to Union values. Innovative 
thinking and proactive public policy responses are needed at the EU level in order to 
deal with these kinds of human rights violations. 

 Five main areas or ‘EU law angles’ indicate closer proximity between the alleged 
human rights violations resulting from the alleged transportation and unlawful 
detention of prisoners and EU law, competences and actions:  

 - The principle of mutual recognition: Member States’ complicity with the CIA 
renditions and secret detentions program negatively impacts the foundations and working 
premises of most policy domains that fall within the scope of the AFSJ, especially those 
where the principle of mutual recognition plays a central role. This principle basically means 
that Member States accept that a decision, practice or measure of one Member State has 
‘equivalent’ effects in another. This is the case in judicial cooperation in criminal matters, as 
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well as other areas of EU law such as asylum policy, the Schengen system and information 
exchange between national police and intelligence-services forces. European cooperation in 
these domains is based on the conviction that Member States act in compliance with 
fundamental human rights and the rule of law, which are deemed to be preconditions for 
their effectiveness, added value and practical application. 

 - Information exchange and Home Affairs agencies in the fight against 
terrorism: Information exchange between European law enforcement authorities and 
agencies has been termed a key component of the EU’s Internal Security Strategy (ISS). 
However, the discussions have not been accompanied by any serious debate about 
ensuring legal certainty, accountability and scrutiny of the information being exchanged – 
or by ‘whom’. Nor have proper checks and balances been created to guarantee the quality 
and trusted nature of the information so as to assure that its sources were not tainted by 
torture and/or inhuman and degrading treatment. There are no mechanisms in place to 
ensure that EU home affairs agencies such as Europol and Eurojust have not received, 
processed or used information or ‘intelligence’ that was illegally obtained by national 
authorities or third countries. 

 - The EU legal status of the victims: Some individuals subjected to extraordinary 
rendition and illegal detention fall within the personal scope of EU law, specifically EU 
citizenship, and immigration and asylum law. The complicity of some EU Member States in 
the (extralegal) forcible transfer of persons to countries, where they were unlawfully 
detained and subjected to inhuman, degrading treatment and/or torture, constitutes a 
flagrant denial of the substance of EU rights and guarantees that EU law offers individuals. 

 - The EU’s accession to the ECHR: Civil society organisations have played an 
important role in bringing cases and evidence to the European Court of Human Rights 
(ECtHR) in Strasbourg, where EU Member States are open to additional charges for their 
alleged human rights violations. Four applications have been filed at the ECtHR: two 
against Poland (Al-Nashiri and Abu Zubaydah) and one against Italy (Abu Omar). These 
two EU Member States are accused of multiple human rights violations in terms of their 
obligations under the ECHR. The EU accession to the ECHR is not expected to bring about 
any big changes in these cases, and the extent to which EU accession to the ECHR would 
lead to the EU being held responsible in these cases is unclear. That notwithstanding, once 
the EU has acceded to the ECHR, the ECtHR will have jurisdiction to review charges against 
the EU, the EU and Member States together, and also individual EU agencies – for their 
alleged failure to undertake effective investigations within those domains that show a 
closer degree of proximity with EU law and activities. 

 - Article 7 of the EU Treaty: This provision aims at ensuring EU Member States’ 
compliance with the common values named in Article 2 of the EU Treaty, including respect 
for human rights. The scope of Article 7 of the EU Treaty is not limited to areas covered by 
EU law, thereby allowing EU institutions to take action in cases of fundamental rights 
violations where Member States have acted outside the scope of EU law. Since the 2007 EP 
TDIP Report, the European Commission has sent 10 confidential letters to Romania, Poland 
and Lithuania as informal (soft) follow-ups on progress in their respective national 
investigations. These letters can be regarded as a preliminary phase to the actual 
application of Article 7 of the EU Treaty. No information is available regarding the existence 
and/or nature of any response by the Governments of these Member States to the above-
mentioned letters. In 2003, the European Commission published a Communication about 
the conditions for activating Article 7 of the EU Treaty, but there has not yet been any 
concrete action or follow-up measure. 
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POLICY RECOMMENDATIONS 

 The European Parliament should request the DG Justice of the European Commission to 
follow up the 2003 Communication on Article 7 of the EU Treaty and revise 
and further develop the procedures before and at the time of its full 
activation. Special attention should be given to improving the regular and 
permanent monitoring of fundamental human rights protections in the EU as well as 
the role of independent expertise and practical experience when objectively and 
impartially assessing EU Member States’ commitment to Article 2 of the EU Treaty. A 
retroactive dimension should be included for cases of past human rights violations in 
which investigations of accountability are pending or have not yet begun.  

 The revision of Article 7 of the EU Treaty should ensure a greater degree of 
democratic and judicial accountability of the various decisions that make up an 
Article 7 procedure. The Court of Justice of the European Union (CJEU) in Luxembourg 
should be expressly granted the competence to review the adequacy of any final 
decision and the need to freeze certain national practices that constitute serious risks 
to, or breaches of, fundamental human rights. A new network of scholars should be 
created, independent of all EU institutions and agencies, to ensure impartial, objective 
and scientific assessments of the state of play regarding fundamental rights in each EU 
Member State. 

 The EP should establish a new special (permanent) inter-parliamentary 
committee on EU regulatory agencies, focused on EU Home Affairs agencies 
working in the field of security. The Committee would address accountability gaps 
at European law enforcement authorities and agencies, especially in the areas that fall 
within the ‘fight against terror’. Its mandate could call for confidential working groups 
with access to secret or confidential information held by EU agencies. The Committee 
could also hold regular hearings and meetings on the work, impact and future 
competences of EU Home Affairs agencies, including those related to increasing their 
operational competences, information exchanges and foreign affairs tasks. 

 Close participation and inputs from national parliaments should also be foreseen 
in light of the 2010 Brussels Declaration. This should accompany the creation of a 
European Intelligence Review Agencies Knowledge Network (EIRAN), which would be 
tasked to increase the legal and democratic accountability of intelligence and security 
agencies in Europe. The inter-parliamentary agreement could serve to discuss 
‘promising practices’ regarding national systems of accountability for intelligence and 
secret services, as well as the development of a set of European guidelines for cross-
border security cooperation, fundamental rights guarantees and accountability 
standards. 

 The EP could request that the European Ombudsman open an inquiry on the ways 
in which EU Home Affairs agencies – especially Europol and Eurojust, but also FRONTEX 
– implement their fundamental rights obligations regarding the exchange and 
processing of information within their frameworks of cooperation with Member States’ 
authorities, as well as non-EU third countries. For instance, the European Ombudsman 
could request information from Europol about how it guarantees compliance with the 
EU Charter of Fundamental Rights in information exchange activities with regard to the 
quality of the data and the trusted nature of the sources, so as to prevent data being 
obtained through torture or other unlawful means. It could also inquire whether 
Europol was aware of and/or had any dossiers on the individual victims of 
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extraordinary renditions. It could further ask if agencies like Eurojust had any 
knowledge of, or access to, privileged data on these cases that comes from information 
or intelligence exchanged with national authorities and/or third countries. 

 The EP should call for a timely amendment to the current EU system of information 
exchange for law enforcement purposes in the fight against terrorism and crime so as 
to ensure that the information exchanged, processed and used at the EU level 
is reliable and of top quality. A common European model to ensure 
accountability of information sources and quality should be established to allow 
the possibility of refusing to cooperate in cases where the information might be from 
sources that practice torture or unlawful treatment of prisoners or suspects. More 
comprehensive democratic oversight of EU institutions and agencies that might 
have been involved and are duty-bound to tell the truth - for example, Europol and 
Eurojust – should also be included. These agencies should be required to retroactively 
disclose documents once considered to be ‘sensitive’ – after a certain time period. To 
ensure the public accountability of their work, progress and results, these agencies 
should also have to publicly disclose all information of a non-sensitive nature. 

 The principles of legal certainty and proportionality should be basic to a model of 
exemplary practices which would also benefit from the know-how, experience and 
systems used by national practitioners in the field of security, as well as by 
ombudsmen, data protection authorities and other relevant domestic authorities. A 
‘yellow card, red card system’ could be adopted, in which transmission of tainted 
information in breach of the common accord would first be followed by a warning (a 
‘yellow card’), and in case of a repeated offence would be excluded from the 
information-sharing system (a ‘red card’). 

 The EP should call on the European Commission and the EU Counter-Terrorism 
Coordinator to issue a joint information paper on the state of affairs and next steps 
in the follow-up of EU Member States’ inquiries regarding the human rights implications 
of complicity with extraordinary renditions. The paper should outline how the affair is 
related to EU law and the fundamental human rights context – and propose an EU 
(multi-strategy) approach for the next steps. These could develop some of the 
recommendations outlined in this note as well as those highlighted by the EP Draft 
Report of 23 April 2012 in order to prevent similar repetitions of human rights 
violations. This should be followed by a joint statement by the EU and its Member 
States that condemns the human rights violations of the CIA program of renditions 
and secret detentions. and their commitment to the principles of mutual trust, loyal 
cooperation and fundamental rights. 

 
 



 




